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ž SUBJECT INDEX 


Berar Regulation of Agricultural Leasan 
Act (24 of 4954) 
See under Tenancy Laws, 


‘Borbay Agricultural Produce Market Bot 
qa? a 4939), S. 4 (2) (b) — Power to hold 
eal market — Municipal Corpora-ion 
ha’ no such power in view of Notifica- 
tica No, APM 27 Dt. 5.1.1965 (May) 184 


Bombay Court-fees Act (36 of 1959) 
See under Court.fees and Saits Valua. 
| tions, 


' Bombay Hereditary Offices Act (3 of 1874), 


S. 4 — “Watan property’ — Property 
attached as remuneration to office of 
‘Halkari’ (i.e. person appointed to supply 
water to villagers) is watan property 
~ «+ (Jan) 4A 
Bombay Money- Lenders Act (34 of 1947) 
See under Debt Laws. 


Peny Municipal Boroughs | Act (48 of 
1925 
See under Municipalities. 
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i Bombay Municipal Corporation Act (3 of 
1883) 


: See under Municipalities, 

Bombay Public Trusts Act (29 of 1950), 
8,2 (10} — Use of word “include” in 
interpretation clause — Construction — 


Phrase “person having interest. if exhaus.- 
tive” (June) 196A. ` 


S. 51— Finding of Dy. Charity Com. 
missioner, that certain persons are hav- 
ing, interest in a Trust — Finding is one 
of fact, not liable to be interfered by 
High Coart in its extraordinary jurisdic- 
tion (June) 196B 
S, 51 — Application under -— Notice 
- of hearing of application on 26.10.1971 
served on non.applicant, in second week 
of September 1971 — Held, it could not 
be said that non.applicants were not 
given reasonable opportunity 

(June) 196C 


-——S,51 — Application for permission 
to institute suit — Dy. Charity Commis. 
sioner granting consent — Jurisdiction 
vested in him not exercised arbitrarily. 
or illegally — No interference under 
Art, 226 or Art, 227 (June) 196D 


Bombay Public Trasts Rules (1951), R.7 
— See Bombay Public Trusts Act (1950), 
S. 51 (June) 196C 


Bombay Rents, Hotel and Lodging House 
Rates Control Act (87 of 1947) 
See under Houses and Rents. 


Bombay Revenue Jurisdiction Act (10 of 
1874), S. 4 (a) — Suit for setting aside an 
order of tegrant — Suit lands attached as 
remuneration to office of 'Halkari’—Juris. 
diction of Civil Court (Jan) 4B 
Bombay Service Inama (Useful to Com- 
munity) Abolition Aot (70 of 1963), S, 5— 
See Bombay Revenue Jurisdiction Act 
(1876), S. 4 (a) (Jan) 4B 


Bombay Tenanoy and Agricultural Lands 
Ast (67 of 1948) 
See under Tenancy Laws, 





Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958) 
See under Tenancy Laws, 

Bombay Village Panchayats Act (3 of 
`- 4959) 
See under Panchayats. 


©. P. and Berar Letting of Houses and 
Rent Control Order (1949) 
See under Houses and Rents, 


Civil Procedure Code (5 of 1908), S. 2 (3) 


—See Debt Laws — Maharashtra (Vidar. - 


bha Region) Agricultural Debtors Relief 
Act (1969), S. 3 (Nov) 850 


Civil P, 0, (contd.,) 

S.11 — Principle of res judicata — 
Though primarily applies to suits still it 
would also apply to tenancy proceedings 
between the same parties (Sep) 290B 


—S. 44A (1) — “District Court”—Bom.. 
bay City Civil Court whether district 
court ` (July) 255. 


——S. 47 — Question as to ground of 
passing decree — Decree itself not show. 
ing ground — Other records can be re.. ` 
ferred to for finding out ground 

(Jan) 14A 
—s, 144 — Restitution—Voluntary sale- 
of house by judgment-debtor to decree. 
holder for satisfaction of decretal amount. 
—Reversal of decree—Application under 
S. 144 for possession of house (Sep) 2034 


—-S, 144 and O, 21, R. 2 (8) — Nature: 
of proceedings under S, 144 (Sep) 808B 


—S, 151 — See Ibid, O. 26, R. 1 

(May) 176 
—0. 1, Rr. l and 10—Application filed 
by Karta of Joint Hindu Family — Not. 
necessary to specifically state that it was 





being filed as Karta — Other members of 
family not necessary parties (Feb) 52E 
_—O. 1, R. 10 — See 

(1) Ibid. 0.1, R.1 (Feb) 52E. 


(2) Debt Laws — Maharashtra (Vidarbha 
Region) Agricultural Debtors Re.. 
lief Act (1969), S. 3 (Nov) 350 

—— 0O, 21, R. 2 (8) — See Ibid, S., 144 
(Sep) 3035 
—0, 21, R, 16—See Debt Laws—Maha. 
rashtra (Vidarbha Region) Agricultural 
Debtors Relief Act (1969), S. 3 (Nov) 350 
—-O, 26, Rr, 1 and 4 and S. 151 — Inhe- 
rent powers —Can be utilized to allow the 
plaintiff to get examined on commission 
who being paramhansa remained always 


naked (May) 176 
—-O, 26, R. 4—See Ibid, O. 26, R. 1 
(May) 176 


——0O. 41, R 23 — Jurisdiction after re- 
mand— Suit remanded to trial court to 
fix court.fee of land in question — Trial 
Court could not travel beyond the finding 
that suit was for possession of land and 
hold that the nature of suit was different 
(Nov) 844B 


Conduct of Eleotion Rules (1961), R.12(1} ,, 
Copy of Form’8 to be retained by Return- 
ing Officer — It need not bear seal and 


signature of Returning Officer 
(Nov) 356b 


Constitution of India, Art. 14 — See Land 
Acquisition Act (1 of 1894), S. 6 
(Aug), 282B 


/ 


. for first time in writ petition 


Subject Index, A. I. R. 1978 Bombay 5 


Constitution of India (contd,) 

—Arts. (36 to 51), Part IV — General - 
Grant of mining lease — Preference to 
Co-operative Society— Propriety 

Le (Aug) 259E 
—Art. 226 — See also Bombay Public 
Trusts Act (1950), 5. 51 June 96B 
——Art, 226—New point — Question relat. 
ing to jurisdiction of Surplus Lands—De. 
termination—Tribunal under S.21 of 
Maharashtra Ceiling Act neither raised 
before that tribunal nor before Revenue 
Tribunal — It can be raised in writ peti- 


tion (Jan) 28B 
——Art, 226—Delay — Effect of 
(Feb) 52A 


~——Art, 226 — New point — Plea about 
vagueness of pleadings — If can be raised 
(Feb) 22C 


> ——-Art, 226 — Concurrent findings of 


- Maharashtra 


original and Appellate Authorities not 
seriously challenged before revisional 
authority — Those findings could nct be 
challenged in writ petition (Feb) 52D 


———Art. 226 (8) — Other remedy — Writ 
petition for quashing orders passed by 
Revenue Tribunal uader 


` Maharashtra Ceiling Act 27 of 1961 and 


` would interfere 


for declaring R. 3 (3) of the Rules framed 
under that Act as ultra vires — Civil suit 
cannot be termed to be an alternative or 
other remedy (Jan) 28A 


—— Ärt, 227—Ceiling case ~ Order passed 
by lower tribunals vitiated by error ap. 
parent on face of record — High Court 
(May) 173B 
w= Art, 227—Delay—Grounds for condo- 
nation— Poverty is a good ground 

(Nov) 565B 


` Art, 245—See Tenancy Laws—Maha- 


rashtra Agricultural Lands (Ceiling on 
Holdings) Act (1961), S, 2.4 (Jan) 28C 


„~ Art, 246 — See also Maharashtra Pri- 
vate Forests (Acquisition) Act (1975), $.8 


(Apr) LISF (EB) 
~— Art, 246—Interpretation of legislative 
entries— General principles 

(Apr) 119A CEB) 
-——Art, 801 — See Maharashtra Private 
Forest (Acquisition) Act (1975), S. 8 

(Apr) 119E (RB) 
——Sch, 7, List I, 


Entry 19 — Term 
‘forests’—Connotation (Apr) 119B (RB) 
——Sch, 7, List II, Entry 19 — Forests — 
Forest produce severed by human agency 
~~Whether forms part of forest 

(Apr) 119C CRB) 
Contract Act (9 of 1872), S. 23— See Debt 
Laws — Bombay Money Lenders Act 
(1947), S, 2 (9) (Oct) 322 


Contract Act (contd.) 

——S, 65 — See Debt.Laws — Bombay 

Money Lenders Act (31 of 1947), S. 2 (9) 
(Oct) 322 

— S, 182—See Co-operative Societies — 


. Maharashtra Co-operative Societies Act 


(24 of 1961), S. 91 (1) (Aug) 273 


CO-OPERATIVE SOCIETIES 


—Maharashtra Co-operative Societies Act 
(24 of 1961), S, 91 (1)-—~'‘Agent’”’, meaning 
of (Aug) 278 


— Maharashtra Co-operative Societies 
Rules (1961), R. 58 (2) and (1) (a) Sitting 
member of Managing Committee — Loan 
not paid within period specified in 
R. 58 (1) (a)—He automatically ceases to 
be member the moment default is com. 
mitted (Feb) 62 


—Maharashtra Specified Co. operative 
Societies Elections to Committees Rules 
(1871), R. 82 (a)— Burden of proof—Onaly 
two contesting candidates — Returned 
candidate under statutory disqualification 
—Burden of establishing the case under 
R. 82 (a) e (May) 177 


COURT.FEES AND SUITS 
VALUATIONS 
—Bombay Court-Feas Act (36 of 1959), 
S. 6 (iv) (c)—Court.fee payable—Suit for 
possession of tank claiming title — Alter. 
native relief for right to water in tank 
also claimed—Suit would be covered by 
S. 6 (iv) (c) (Nov) 344E 


” ————§, 6 (iv) (d), Sch, I, Art. 5 — Suit for 


cancellation of documents and for posses. 
sion of suit property — Computation of 
fees (Jan) 1 
—-S, 6 (v) — See also Civil P. C, (1908), 
O. 41, O. 23 (Nov) 344B 


—~-§, 6 (v)—‘Land’—Suit for possession 
of tank — ‘Land’ includes land under 
water — Hence such a suit is a suit for 
possession of land (Nov) 344A 
——S, 6 (v)—Suit for possession on basis 
of title—Relief of declaration is unneces- 
sary (Nov) 344C 
——§, 6 (v) — Suit for possession of tank 
in a Mahal which was assessed to land 
revenue—Court.fee paid on the basis of 
land revenue of Mahal held was correct 
: 7 {Nov) 344D 
——~Sch. I, Art. 5—See Ibid; S. 6 (iv) (d) 
(Jan) 1 
Criminal Prosedure Code (2 of 1974), 
S. 222 —See Penal Code (1860), S. 867 
(Nov) 867B 
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DEBT LAWS 


—Eombay Money Lenders Aot {34 of 1947), 
Ss, 2 (9), 21 — “Loan” — Definition in. 
cludes Joan in kind — Foodgrain advance 
at irterest— Illegal as forbidden by law— 
Suit for its recovery — Not maintainable 
—Not saved by S. 65, Contract Act 

(Oct) 322 
=S, 21—See Ibid, S. 2 (9) (Oct) 322 


—Mahtrashtra Debt Relief Act (3 of 
4976), S. 6 — Turisdiction — Authorised 
Officer cannot go beyond alleged transac. 
tion and find out real nature thereof 
(Mar) 108 
—Maharashtra (Vidarbha Region) Agri- 
cultural Debtors Relief Act (22 of 1969), 
S, 2 (4) and (12) — See Ibid, S. 8 
' , (Nov) 350 
——Ss. 8, 35, 2 (4) and (12)—Assignment 
of decree by decree.holders — Decree. 
holders filing execution application be. 
fote 1.4.70—Assignee also filing execution 
application but after 1.4.70 — Application 
whether time barred (Nov) 850 
rome, 385—See Ibid, S, 8 (Nov) 350 


ene mam 
. 


Peed — Construction — See Co.operative 
Societies — Maharashtra Co.operative 
Societies Act (24 of 1961), S. 91 (1) - 
(Aug) 273 
Electricity Act (9 of 1910), S, 24—Neglects 
to pay — Meaning of ' 
——5. 24 (1)— Discontinuance of supply 
to consumer — "Neglects to pay any 
charge or sum due”— Word ‘due’ includes 
neglect to pay time barred claim: 
Te (Dec) 869A 

~——§, 26—Six months’ limitation—Licen. 
see claiming that reading of the meter 
was required to be doubled in order to 

` get real consumption — Six months' res- 
triction has no application to such a 
claim (Dec) 3698 


Evidence Act (i of 1872), S. 115 — See 
Tenancy Laws — Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) 
Act (99 of 1958), S.-8 (Sep) 290A 


Foreign Awards (Recognition and Enforce- 
ment) Aot (45 of (1964), $. 2 — See also 
Ibid, S. 8 (Mar) 106B 
9, 2 — Concept of commercial rela. 
tionship— Scope (Mar) 1064 
-— Ss, 3, 2—Applicability —- For appli. 
cation of S.3, an agreement must be 
commercial not as normally understood 
but by virtue of provisions of law in 
force in India {Mar} 106B 
-——— 5, 3—" Agreement incapable of being 
performed” -— Conflicting awards would 


-Act (1890). S. 41 (3) 


(Dec) 369C ° 


Foreign Awards (Recognition and Enforae- 

ment} Act (contd.) ee 
not render arbitration agreements*-~ - ` 
able of performance (Mi 200 | 
-~—5§, 3—" An agreement” — S, 3hs no: 


application to a case of plurality of arli<.2 


tration agreements ` (Mar) 106D ¿- 
General Clauses Aot (40 of 1897), 5.27—See 
T. P. Act (4 of 1882),$.106 (May) 187B 
Guardians and Wards Act (8 of 1890), 
S. 4 (2)—See Ibid, S. 44 (3) (May) 190 
——5s, 41 (3) and 4 (2) — Application 
under S. 41 (3) against de facto guardian 
—Maintainable — Provisions of Hindu 
Minority and Guardianship Act no bar. - 
AIR 1964 Ker 269, Digsonted from 

(May) 190 
Hindu Law — Joint family — Ancestral 
property—Nature of— Property acquired 
by adverse possession if ancestral pro- 
perty (Jul) 229 


Hindu Minority and Guardianship Act (32 
of 1956), S. 2—See Guardians and Wards 
(May) 190 
~———S, 4 (b) — See Guardians and Wards 
Act (1890), S. 41 (3) (May) 190 
~——5. 5 (b) — See Guardians and Wards ` 
Act (1890), S, 41 (8) (May) 190 
Mindu Succession Act (30 of 1956), S.5— 
Applicability of Act to properties in 


former Kolhapur State (Feb) 64 
——S, 14 (1) — “Possessed by female 
Hindu”-~- Meaning s (Mar) 83 


——S, 14 (1)—Explanation — Scope 

=" (Jun) 212 
—5S, 15 — Inheritance of property by 
female from her brother ~~ Succession is 
governed not by S, 15 (2) (a)-but by S, 15 
(1) ami (Jan) 44 

HOUSES AND RENTS. 

~~Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), 5. 18 (1) 
(g)—See T, P, Act (1882), S. 6 (d) 

(Jan) 14B 
~——Ss. 18 (1) (g), 17-~-Transfer of decree 
passed under S. 18 (1) (g)— Decree can be 
executed by assignee, (1947) 2 Mad L J 
419, Dissented from (Jan) 14C 
——S, 14 (2)—See Ibid, 5, 15.A (Jul) 234 
——Ss, 15.A, 14 (2)—“ Landlord’ —Mean- 
ing of ~- Suit for eviction by licensor- 
tenant against licensee — Plaintiffs ten- 
ancy already terminated —- Suit if main- 


tainable (Jul) 234 
~———S, 17—-See Ibid, S. 18 (1) (g) 

(Jan) 14C 
——S, 17-B--Notice under—-Need not be 
in writing (Jan) 22 


——§, 28 — Bar of jurisdiction of civil 
Court—Suit for eviction — Disclaimer of 
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Houses & Rents — Bombay Rents, Hotel & 
. Lodging House Rates Control Act 


. (contd.) 
amen prior to suit — Bar does not 
app; (Jun) 2168 


—C, Yv and Berar Letting of Houses and 
F mt Control Order (4949), Cl. 13 (3: (iv) 
—See Ibid, Cl, 21 (Nov) 8624, B 
——Cls, 21, 13 (3) (vi) — Order of Rent 
Controller under Cl. 18 (3) (vi) set aside 
in appeal — Appellate authority remand. 
ing the case with further diretticn to 
submit report after recording evidence of 
parties— Held, Rent Controller was justi. 
fied inonly submitting the report aai not 
deciding the matter himself (Nov) 563A 


nls. 21, 18, (8) (vi) — Rent Controller 
and Appellate Authority under the Act — 
Not a ‘Court’? — Their judgments, how. 
ever, should disclose arguments put forth 
and appreciation of evidence (Nov) 363B 


—Cls. 22, 23 — Possession obtained on 
‘the basis of permission granted under 
el. 13 (3) (vi) —Landlord if bound to give 
inti mation under cl. 22 (Sep) 293 


C], 28—See Ibid, Cl. 22 (Sep) 293 


i 


aeeoa vemeem 


Income.tax Act (44 of 4922), S. 18.A (8) — 
See Ibid, S. 30 (1) _ (Oct) 807 (RB) 
——Ss, 30 (1), 18.A (8) — Order imposing 
penal interest under §. 18-A (8) — Waether 
appealable to A, A. C. under S, 30 (1) 
(Oct) 30T (RB) 
Interpretation of Statutes 
See (1) Bombay Public Trusts Act 
(1950), S, 10 (June: 196A 
(2) Tenancy Laws — Maharashtra 
Agricultural Lands (Ceiling on 
Holdings) Act (27 of 1961), 
5. 45 (2) {June} 200G 
——~Causus omissus—It is for legislature 
and not for Courts to remedy the defect 
er lacuna (Feb) 71E 
——Rule as to harmonious construction 
—Statutory provision to be corstrued 
with reference to context and other 
Clauses so as to make a consistent enact. 
ment (Feb) 71B 
——-Sub.section of section— See Tenancy 
Laws — Maharashtra Agricultaral Lands 
{Ceiling on Holdings) Act (1961), S. 2A 
(Jen) 28C 
Land Acquisition Act (1 of 189%), S. 5.A— 
Enquiry under — Not vitiated merely 
because enquiry officer acted on direc. 
tions contained in Government resolution 
k (Aug) 282G 


(1959), 5.6 (V) 


Land Aoguisition Act (contd.) 
~S, 6 — Public purpose — Resettlement 
of persons affected by irrigation project— 
It is a public purpose (Aug) 282A, 
——5§, 6—~Acquisition of land—Classifica. 
tion of persons on basis of total land held. 
— Not arbitrary (Aug) 282B 
——S§, 18 (2), Proviso (b)—Limitation —__ 
i (Sep) 289 


` =S, 18 (2), Proviso (b) read with Ss, il 


and 12 (2) — Words ‘within six weeks of 
the receipt of the notice’ — Meaning of, 
Civil Revn. Appin. No. 645 of 1970, D/. 
10.2.1975 (Bom), Overruled (Oct) 3258 
mS. 54 — Order refusing reference —. 
Maintainability of appeal (Oct) 8254 


Letters Patent (Bombay), Cl. 15 — “Judge. 
ment’’— Suit for declaration of plaintiff's 
joint possession with defendant — Order 
refusing to pass interim injunction— Not 
a judgment (Jan) 48 
Limitation Act (39 of 1963), Art. 14 — See 
Ibid, Art. 113 (Nov) 341 
Arts. 118, 14—Claim for consumption 

of electric energy for period from 1984 
to 1967—Suit filed on 24.12.1969 — Held, 
plaintiff would be entitled to recover 
energy charges from November 1966 only 
(Nov) 841 

Madhya Pradesh Land Ravenua Code (2 of 
4955), S. 2 (9) — See Court-fees and Suit 
Valuations — Bombay Court.fees Act 
(Nov) 8444 


Maharashtra Agricultural Lands (Ceiling 
on Holdings) Aat (27 of 196%) 
See under Tenancy Laws. 


Maharashtra Co.operative Societies Act 
(2% of 1981) 
See under Co.operative Societies, 


Maharashtra Co.operative Socicties Rules 
(1961) 
See under Co.operative Societies, 
Maharashtra Debt Relief Act (3 of 1976) 
See under Debt Laws. 


Maharashtra Mineral Extraction (Fi. 
darbha Region) Rules (1966), R. 4 — See 
also Constitution cf India, Part IV — 
General (Aug) 259E 
——R. 4— Application by a Co-operative 
Society for grant of mining lease — Cer. 
tain insignificant words eg. ‘Udyogic 
Utpadak and Limited” were omitted — 
Held, it could not be said that the appli. 
cation was not in the name of Society as 
registered (Aug) 259C 
=R. 4 (2) ~ Grant of mining lease — 
Applicant Society filing certificate of 
financial standing in name of Secretary— 
Certificate regarding financial soundness 
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Maharashtra Mineral Extraction (Vi- 
darbha Region) Rules {contd,) 

of Society produced prior to considera. 

tion of the application — Substantial 

compliance with R, 4 (2) {Aug) 259B 

——R. 33— Powers of the appellate autho- 

rity under — Scope of (Aug) 259A 


Maharashtra Municipalities Act (40 of 
1985 
see aes Municipalities, 
Maharashtra Private Forests (Acquisition) 
Act (23 ef 1978), Preamble (as amended 
by Act No, 72 of 1975), S. 8 — Constitu- 
tional validity—Act and S, 3 are not yoid 
on ground of. lack of legislative compe. 
tence > ak (Apr) 119D (RB) 
—— S. 3 — See also Ibid, Pre. 
(Apr) 119D (RB) 
-—— Ss, 3, 5 — Constitutional validity — 
Ss. S and 5 are not violative of Art. 301 
of Constitution 
— 5, 3 — Constitutional validity — S, 3 
is not void on ground of trenching upon 
occupied fiel€ under Central Act 67 of 
1957 i (Apr) 119 (£B) 
-—5, 5— See Ibid, S,.3 (Apr) 119E (FB) 
Maharashtra Soheduled Food Grains 
(Stocks Declaration and Procurement and 
Disposal Acquisition, Transport and Price 
Control) Order (1966), Cl. 9 — see Co. 
operztive Societies — Maharashtra Co. 
operstive Societies Act (24 of 1961), 
§. 91 (1) (Aug) 278 
——Cl, 9.4 — See Co.operative Societies 
-Maharashtra Co.operative Societies Act 
(24 of 1961). S. 91 (1) (Aug) 273 
———(C];10 — See Debt Laws — Bombay 
‘Money Lenders Act (1947), S. 2 (9) 
(Oct) 822 
Maharashtra Specified Co-operative 8o- 
cieties Elections to Committees Rules 
(1971) tae 
See under Ca.operative Societies. 


Mines and Minerals (Regulation and De- 
velopment Act (67 of 1957), S. 14 — Prin. 
ciple regarding priority as contained in 
Ss. 4 to 13 (inclusive) — Not applicable 
to minor minerals like clay (Aug) 259D 
Maharashtra (Vidarbha Region) Asricul- 
tural Debtor’s Relief Act (22 of 1969) 
See under Debt Laws. 
Motor Vehicles Act (4 of 1939), S. 110B — 
Quantum of compensation — Principles 
for determination of (July) 239A 
——5S, 110B — Quantum of compensation 
— Amount received from life insurance 
policy is liable to be deducted therefrom, 
AIR 1978 Guj 216 and 1973 Acc C J 414 
(Punj) and 1975 Ace C J 56 (Delhi), Dis- 
sented from - (July) 239B 


(Apr) 119E (FB) ` 


Motor Vehicles Act (contd.) F 
-——S, 110B — Quantum cf compensation 
— Deduction on lump sum payment 

(July) 289G 
——S,. 110B—Compensation of Rs, 35,000/. 
determined at 23 years’ purchase — Fur. ` 
ther amount of Rs. 5.000/- towards loss 
to the estate by way of expectancy of life 
if can be refused (July) 239D 


MUNICIPALITIES 
—Bombay Municipal Boroughs Act (48 of 
4925), 5. 73 (1) (iv) — Levy of octroi duty 
on trucks brought within municipal 
limits with gocds (Jan) 25 


Bombay Municipal Corporation Act (3 ef 
4888), 5. 146 (2) (c) read with S. 3 (gg) — 
Determination of rateable value of land— 
Unauthorised construction by trespasser 
— Liability to pay tax is‘on the owner 
(Dec) 882 
-———5, 506 — Suit by Corporation to re. 
cover expenses or compensation— Cannot 
be filed without having the amount due 
ascertained under S, 508 (Aug) 271 


—Maharashtra Municipalities Act (40 ox 
4968), S. 119 (1) — See Ibid, S. 169 


(Mar 
— S. 119 (2) — See Ibid, S. 170 (b)? 92A 


(Mar) 92B 

———S, 150— See 
(1) Ibid, S. 169 |: (Mar) 924 
(2) Ibid, S. 170 (b) (Mar) 92B 


——S, 169 — See also Ibid, S. 170 (b) 

: (Mar) 92B 
—— Ss, 169, 119 (1) and 150 — Appeal by 
assessee against increased assessment —- 
Scope of appeal is limited — Legality or 


_validity of tax or assessment itself cannot 


be challenged (Mar) 92A 
——Ss. 170 (b), 169, 119 (2) and 150 — 
Appeal by assessee under S, 169 — In. 
dividual notices not served on assessee 
under S, 119—Appeal cannot be dismissed 
on ground of non.compliance of S., 170(b) 
: (Mar) 92B 


PANCHAY ATS 


—Bombay Village Panchayats Act (8 of 
4959), S. 13 (1) — Competency to file elec. 
tion petition — ‘'Candidate at such elec. 
tion” — Meaning — Person whose nomi. 
nation paper was rejected can file election 
petition (Aug) 288 
Penal Gode (45 of 1860), S. 8307--Evidence 
f > (Nov) 367A, 
———-§. 8307—Conviction—-Two inferences: 
possible on evidence on question whether . 
accused was guilty under S. 307 or under 
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Penal Code {conid.) 
-S, 826 ~Accused should be convicted for 
lesser offence under S. 326 (Nov) 37B 
Precedents ~Stare decisis—Principle: of 
-~Apphcability -© (Jan) 28B 
'Rapresentation of tha People Aot (43 of 
4551). S. 81,1)—Non-joinder of a parcy— 
~Provisions of Civil P, C. cannot be 
ased as curative means to save election 
petition (Nov) &56C 
———Ss, 82 (b) and 86—Election Petitioa— 
Candidate duly nominated withdrawing 
his nomination within time provided — 
He continues to be ‘candidate’ for pur- 
poses of S, 82 (b) in spite of his with- 
drawal and his subsequenily acting as 
election agent (Nov) E564 
~——5, 86 -~See Ibid, S. 82 (b) . (Nov) 156A 
TENANCY LAWS 

—Borar Fegulavion of Agricultural Leases 
Act (2% of 1981), S. 8 (1) (c) and (g) — See 
Tenancy Laws —- Bombay Tenancy and 
Agticultural Lands (Vidbarbbha Region) 
Act (1958), S. 132 (3) (Feb) 52B 
-Bombay ienancy and Agricultural Lands 
Act (67 of 1848), S. 33B — Application by 
certificated landlord under S. 338— Land. 
lord already applied under §. 31 and 
obtained final order in his favour—Leand. 
lord whether can claim entire tencnted 
lan (Jaiy} 248 
~- S, 43A (3)—Notification, D/. 14.23.58 
as amended on 8.10.69 —'farns his liveli. 
hood principally by agriculture’— Meaning 
(Nov) 365A 
—-Bombay Tenancy and Agricultural Lands 
(Widharbha Region) Act (99 of 4988), 
Ss. 8, 30 & 28 — Landholders after ex- 
hausting proceedings under Ss, 36 and 88 
again initiuting proceeding under S, 8 (3) 
-Order of resumption would estop hem 

from taking a new and contrary plea 
i (Sep) 293A 
-—5ïs. 10, 20, 21, 35 (2), 43 (14A) and 50 
— Interpretation of — Land restored to 
original tenant S, 10 — Tenant not exer. 
cising his right of purchase within one 
year — Provisions of $, 50 will epply 


thereby attracting S, 43 (14A) (Feb; 71A 
——8 19—Sae Ibid, S. 182 (8) (Feb) 528 
——®, 20--See Ibid, S. 10 (Feb! 71A 
——S. 21— See Ibid, 5. 10 (Feb, i 1A 


~—S, 86 —See Ibid, S., 8 (Sep) 280A 
=» S, 36 (2)—See also Ibid, S, 10 
(Feb 71A 
——S, 36 (2) — Landholder’s application 
for possession under Ss. 21, 36 (2 and 48 
(14.4) — Starting point of limitation 
f (Febi 71G 
-— S. 36 (2), 43 (14.A) and 50 — Pcsses- 
sion of tenant of land in case of desmed 
1978 Bem, Indexes 1 /(2)~4 pages 


Tenancy Laws — Bombay Tenaucy & Agri- 
cultural Lands (Widarbha Region) Act. 

_ (contd.) 

surrender is protected by S. 36 (2) -~ 

Being a statutory tenant he cannot be 

evicted by landlord so long as he pays 


rent (Feb) 71D 
—— 5, 33— See Ibid, S, 8 (Sep) 2904. 
——S, 43 (14.4} — See 
(1) Ibid, S. 10 (Feb) 71A. 
(2) Ibid, 5. 36 (2) (Feb) 71D- 


S, 46 — See ibid, S. 129 (b) 
(Aug) 2634. 
"=S, 50 — See : 
(1) Ibid, S. 10 (Feb) 71A. 
(2) lbid, S. 36 (2) {Feb} D- 
—— Ss, 129(b) Explanation and 46 — Cer- 
tifcate under —- Effect of — Conclusive 
evidence — Fuxther inquiry not permis. 
sible (Aug, 2697 
——— $s, 232 (3) and 19 — Bear Regulation 
of Agricultural Leases Act (24 of 1951),. 
S, 8 (4) (c) and (g) — Proceedings under 
S. 8 of Berar Act pending when Bombay 
Act came into force — Proceedings can be: 
continued under Bombay Act without 
complying with requirement as to notice 
under S, 19 (Feb) 52B 


— Maharashtra Agricultural Lends (i. Uing. 
on Holdings) Act (27 of 1961), 5s. 2-A and 

6 — Maharashtra Agricultural Lands. 
(Lowering of Ceiling on Holdings) (Decla- 
ration and Taking Possession of Surplus. 
Land} andthe Maharashtra Agricultural 
Lands (Ceiling on Holdings) { 1 mendment) 
Rules (1975), R. 3 (8) — Validity of — 
Delegated legislation — Powers of rule-- 
making authority — Word ‘meeting’, 
meaning of (jan) 28C 
w=—=§, 3 (3) (c) (ii) — Determination of 
ceiling area and surplus land 'would held’ 
— Only notional partition is contem- 
plated (Jan) 26- 
~s, 10 and 15 (as amended in 1972) — 
Scope and applicability of S, 10 — In de- 
limiting excess area fragment has to be 
avoided under S, 15 (May) 178A 
——S, 13 (2) — See Ibid, S. 45 (2) 


(June} 200A. 
w—5S,15 — See Ibid, 5.10 (May) 173A 
——§, 21 — See also 

(1) Constitution of India, Art 226 

' (Jan) 28B- 

(2) Constitution of India, Art, 226 (8) 
-  _ (Jan) 28A 
-——5, 21 — Scheme of Ss. 14 to 21 ex-- 
plained — Declaration under 8, 21 (1) is. 
composite process and has statntory force 
— Apart from declaration decisiozs sepa-. 
rately given have no legal effect 

(May) 167A. 


20 


‘Tenancy Laws -Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act (contd.) 
—— 5s, 21, 33(1) and (2) and 45/2) Proviso 
— Phrase ‘the declaration or any part 
thereof — Meaning of — Contemplated 
<comnposite declaration under S, 21 (1) — 
‘Starting point of limitation is date of such 
declaration 
——§, 23 (1) and (2) — See Ibid, S. 21 
(May) 167B 
~= S, 83 — See 


(1) Ibid, S. 45 (2) (June) 200F 
(2) Constitution of India, Art. 226 (8) 

(Jan) 28A 

~~~ S, 33(1A}— Powers of appellate court 

-— Unless cross-objection is filed by res. 

pondent, finding in favour of appellant 

«cannot be disturbed (July) 246 


—— §, 45 (2) Proviso — See Ibid, S. 21 
(May) 167B 
——S, 45 (2) Proviso — As amended by 
„Act 32 of 1965 — Mere filing of incompe. 
“tent appeal would not be a bar for exer. 
«cising of revisional power (May) 167C 


-——Ss, 45 (2), 13 (2) — Steps under S, 183 
.{2) constitute “inquiry” within S, 45 (2) 

(Jun) 200A 

—— 5. 45 (2)—Revision of order passed on 

“inquiry” under S, 18 (2)— Validity . 

(Jua) 2008 

——-S. 45 (2) (before and after the Amend. 

ment by Act No, 32 of 1965)—Revisional 

powers under—Scope of, before and after 

amendment of 1965 (Jun) 200C 


——5, 45 (2) and Proviso — Revisional 
“powers— Scope of—Impact of proviso 
(Jun) 200D 
——~——5s, 45 (2) and 38 — Revisional and 
-appellate jurisdiction do not conflict 
(Jun) 200F 
—-5S, 45 (2) — No anomaly in language 
of S, 45 (2)—Amendment whether can be 
«drawn upon to introduce anomaly 
: (Jun) 200G 
-—-§, 45 (2) —~Words “inquiry” and “pro. 
ceedings’ in sub-s, (2) are not synony- 
mous (Jun) 2008 
—— S, 45-A—Revisional powers under— 
Scope of 





(May) 167B- 


(Jun) 200E, 
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Tenancy Laws— Maharashtra Agricultrral 
Lands (Ceiling on Holdings) Act (contd.}. 
-——5, 46 —See Ibid, S., 2-A (Jan) 28C 


-—5, 47 (1) (Œ and Rule 16-A— Applica- 
tion for exemption from provisions of 
Act— All factors enumerated in R. 16.A 


must be considered (Feb) 59 


-< ooo R, 16.4A—(Rules framed under) — See 


ibid, S. 47 (1) (ff) (Feb) 59 
—WMaharashtra Agricultural Lands (Lo- 
woring of Ceiling on Holdings) (Declara. 
tion and Taking Possession of Surplus 
Land) and the Maharashtra Agricultural 
Lands (Ceiling on Holings) (Amendment) 
Rules (1975), R. 3 (3)—See Tenancy Laws 
—Maharashtra Agricultural Lands (Ceil. 
ing on Holdings) Act (1961), S, 2A 

(Jan) 28C 


ee ad 


Transfer of Property Act (4 of 1882), S, G 
(d) — Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
S. 13 (1) (g) — Interest restricted in its 
enjoyment — Interest to enjoy property 
under decree passed under S, 18 (1) (g)— 
Can be transferred (Jan) 14B 


.——S, 106—Notice of termination—Sent 


by Post — Effect of amendment of S. 106 
in 1929 — Tender of notice must still be 
proved (May) 187A 


——5, 106, General Clauses Act (10 of 
1897), S. 27— Notice under S, 106 of T. P, 
Act — Sent by post by prepaying and 
posting by’ Registered Post— Presumption 
as to proper service when arises -— Pre. 
sumption rebuttable (May) 187B 


-—~—S, 111 (g), — Disclaimer — Suit for 
eviction — Defendants claiming to be 
tenants not of plaintiff but of third per. 
sons and paying rent to them even prior 
to suit— Plea of disclaimer is proved 

- (Jun) 216A 


Words and Phrases —'' Meeting”, meaning 
of — See Tenancy Laws — Maharashtra 
Agricultural Lands (Ceiling on Holdings} 
Act (1961), 5, 2-A (Jan) 28G 


a 


LIST OF CASES OWERRULED, REVERSED AND DISSENTED FROM ETC, 
in A. I. R. 4978 Bombay 


Diss. = Dissented from in; Not, F. = Not followed in; 


Over, = 


AIR 1948 Nag 406 (Pt B)-—Diss. AIR 1978 
Ker 236A (Dec). 

AIR 1924 Bom 132 (Pt C) — Diss, AIR 
1978 Him Pra 45 (Oct). 

AIR 1935 Bom 80 — Diss. AI R 1978 Pat 
312 (Nov), 

AIR 1941 Bom 1 (Pt A)—Net F. AIR 1978 
Ker 11C (Jan). 

AIR 1948 Bom 158— Diss. AIR 1978 Mad 
238 (Jul). 

AIR 1944 Bom 200 (Pt B) — Diss. a I R 
1978 Punj 27 (Jan). 

41953) Cr, A. No, 460 of 1958, D/. 29.9. 
3953 (Bom)— Diss, AIR 1978 Gaj 49 
(FB) (Apr). 

41957) Misc. Petn. No. 274 of 1956, D/. 
8.7.1957 (Bom) — Diss. AI `R ‘1978 
Delhi 146 (¥B) (Jul). 

41957) 1 Lab L J 267 (Bom) — Baid no 
longer good law in view of Amend. 
ment Act (44 of 1966) — AI R 4978 
SC 356 (Mar). a 

11958) 60 Bom L R 1859— - Over. AIR 1978 
SC 9568 (Jun). 

{1960) 1 Lab L J 448 (Bom) — Held Dyer- 
ruled in (1962) 2 Supp SC 890~ AIR 
1978 8 © 2026 (Jan). 

ALR (1969) Bom 584 — Revers. A IE 1978 

$C 916 (Jun), 

(1971) Sol. Civil Appin, No. 614 of 1968, 

D/. 23.12.1971 (Bom.-Nag,)—Partly 
Revers. AIR 1978 8 O 11438 (Jul). 

{1971) Special Civil Appln. No. 640 of 
1968, D/. 25.11.1971 (Bom,.Nag.) — 
ne Revers. A I R 19788 C 1418B 
(Jul). 

{1971) Spl. Civil Appln. No. 641 of 1968, 
D/. 25.11.1971 (Bom.-Nag.)— Partly 
Revers. AIR 1978 S © 1143B (Jul). 

AIR 1971 Bom 87 — Diss. AIR 1978 Andh 
“Pra 557 (Dec). ` 

AIR 1871 Bom 841 (Pt A)— —Held no | ongez 
good law in view of ALR 1976 SC 
578 — AIR 1978 Madh Pra 218A 
(Oct), 


Overruled in;Revers, — Reversed in, 


(1972) Reva: Peta, B, C. No. R. P/V/ 
. Nos. 374.876 of 1960, D/. 1872 (L.T. 
Commr. Bom.)— Revers. A I R 4978 

8 C 1820 (Aug), ' 


(1972) Spl. Appla, No. 1441 of 1968, D/- 
22.6.1972 (Bom.)— Revers. AIR 1978 
S C 45 (Jan). 


1978 Cri L J 1848 = 75 Bom L R 245 — 
Diss. AIR 1978 Guj 121 (Jul). 


AIR 1974 Bom 12 (Pt A)—Diss, AIR 1978 
Raj 22 (Feb), 

(1975) Appln. No. 645 of 1970, D/. 10.2. 
1975 (Bom.)—- Over. AIR 1978 Bom 
825 (Oct), 


(1975) Appeal) No. 48 of 1971, D/. 21.2. 
1975 (Bom,) — Revers. AIR 19788 G 
2520 (Feb), 


eo Comp. App. No, 4 of 1974 in Comp, 
Petu. 12 of 1965, D/. 27.2.1975 
Naren )— Revers. AIR 1978 S C 476A, 
G (Apr). 
(1975) Criminal Revn, Appla. No, 180 of 
1975, D/. 10.11.1975 (Bom. )— Royers, 
AIR 1978 8 C 47B (Jan). 
1975 Maha L J 97 — Diss. A I R 1978 All 
428 (Sep). 


ILR (1975) Bom 1014 — Revers, AIR 1978- 
S © 982 (Jun), 


AIR 1976 Bom 190 (Pt A) — Reyers. AIR 
4978 § 6 1794B (Dec). 


AIR 1976 Bom 288 (Pts A, C) — — Revers, 
AIR 1978 S O 955A, B, C. (Jun). 


(1977) Cri. Revn. Appla. No. 54 of 1977, 
D/. 25.8.1977 (Bom.)— Revers, AIR 
1978 $ C 338 (Feb). 

(1977) Spl. Civil Appln. No. 614 of 1972, 
D/. 5.7.1977 (Bom.) — Reavers. AIR 

l 4978 SC 1380C (Sep). 

ILR (1977) Bom) 1745— Revers. AIR 1978 
8 C 840A (Feb). 

(1977) 89 S T C 504 (Bom) — Revers, AIR 

4978 SC 14747 (Dec). 
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‘AIR 1978 BOMBAY 1. 
DESHMUKH, J. 

Gajanan Anandrao Dake and another, 
Appellants v.. Vishwanath Ahilaji Them- 
bekar and another, Respondents. 

-Appeal No. -446 of 1975 from Order D/- 
21-6-1977.* 

Bombay Court-fees Act (36 of 1£59), 
‘S, 6 (iv) (d), Sch. I, Art. 5 — Suit for 
cancellation of documents and for posses- 
sion of suit property —— Computation of 
ees, ; 

In the present suit, it was alleged zhat 
a certain transaction was undoubtedly 
agreed upon, but by playing fraud tpon 
the plaintif or by misrepresentation a 
different kind of document was got ex- 
écuted. The plaintiff therefore wanted 
to avoid this transaction and had specifi- 
cally asked for a declaration that the 
transaction be declared as void or void- 
able. The plaintiff wanted the documents 
to be produced and cancelled and the 
possession restored to him. (Para 8) 


Where declaration of ownership or. 


title is claimed accompanied with a con- 
sequential relief of possession, the full 
ad valorem fee on the market value of 
property will be payable. This 
cause the last proviso to S. 6 (iv) (di in- 
dicates that the calculation shall be as 
provided by S.-6 (v) In the cireum- 
stances, if the present suit is to be treated 
as a declaratory suit where the plaintiff 
sought to establish his title in spite of 
transaction of sale by setting aside -the 


*(Against order of Mehta, J., City Civil 
` Court, Bom., in Suit No. 2879 of 1961). 
JU/JU/D947/77/MBR 

1978 Bom./1 I G—-17 








is be- 


assignment-deed and claimed possession 
on the ‘strength of. the title which was 
subsisting in him, then he will have to 
pay court-fees on ‘the’ full market value 
of the property. If this is a suit essen- 
tially for possession of immovable pro- 
perty falling under S. 6 (iv) (d), the same 
court-fees are leviable. The relief of 
Possession at once takes the plaint out of 
the provisions of Art. 5 of Sch. I. 
-(Paras 8, 14) 
Cases Referred: Chronological Paras 
AIR 1945 Bom 81 : 46. Bom LR 731 10 

.D. R. Dhanuka with K. R. Dhanuka, 
for Appellants; D. S. Parekh with Mrs. 
Sheela Balsari, for Respondent No. 1. 

-JUDGMENT :— This is plaintiffs’ Ap- 
peal from Order of the learned Judge of 
the City Civil Court directing their plaint 
to be returned to the proper court under 
O. 7, R. 10 of C.- P. C. ; 

2. A few facts that indicate the nature 
of the dispute may be noted: Originally 
the suit was filed by one Laxmibai widow 
of Anandrao Dake and her son Gajanan 
Anandrao Dake as plaintiffs Nos. I and 2. 
Their case is that one Anandrao, the hus- 
band of original plaintiff No. 1 and father 


‘of original plaintiff No. 2, owned a Hair 
‘Cutting Saloon at Bombay Central and 


the tenancy in respect of the premises 
stood in the name of Anandrao. After 
the death of Anandrao the entire busi- 
ness including the tenancy right was in- 
herited by Laxmibai and her son 
Gajanan. The two ofiginal plaintiffs had 
executed a document of conducting in 
favour of one K. Ramdas for a period of 
six years some time in the year 1952. . 
While that contract was still running | 
both of them executed an assignment- 
deed or sale-deed. dated Ist March 1957 
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_ for a total consideration of Rs. 7,000/-. 
“All the stotk-in-trade of the running 
‘business along with .the tenancy right, 
good-will etc. were-sought to be. trans- 
ferred under this document and posses- 
sion was delivered to the defendants. 
From the. date of alienation in their fav- 
our, the defendants began ‘to recover the 
rovalty for conducting the shop on 
K. Ramdas. 


8. Some time at the. end of 1960 ‘the 


original plaintiffs began to claim that the . 


document of assignment was in fact -a 


“mere loan transaction and that the loat - 


was actually repaid in the form of re- 
coveries and royalty from K. Ramdas. 
The defendants then. came . out with a 
reply that they were the owners of the 
shcp and the plaintiffs had nothing to de 
with it. When this claim was heard’ by 
them, the. plaintiffs took a search of the 
record ‘and obtained a copy of the sale- 
deed and realised that: they were defraud- 
ed by making. them execute a. document 
of sale, Herce on 30th June -1961 the 
present suit was. filed’ - >- 


4, In this suit they primarily want: 


that the two documents of assignment- 
deed as well as declaration-deed respec- 
tively dated 1st of March 1957 and 26th 
of February 1957 be adjudged void or 
voidable, They should be produced for 
cancellation and accordingly the Regis- 
trar be informed of the cancellation. They 
further want ‘as a consequential relief 
that possession’ be randeg: over to the 
plaintiffs, 


5. In suck a suit a techiicel objection 
to the maintainability of the suit in the 
City Civil Court and 
Court-fees were raised. The Court, 
therefore, heard that question as a preli- 
minary issue. According to the defen- 
dants this was a suit where possession of 
immovable property was sought and that 
Court-fees should have been paid on the 
market value of 
tion. That market value has already 
been assessed by the plaintiffs at 
Rs. 35,000/- in the plaint. Not only Court- 
fees should have been recovered on 
Rs. 35,000/- from the plaintiffs but the 
suit ought to be valued at Rs. 35,000/- 
which is beyond the pecuniary jurisdic- 
tion of the City Civil Court. In the cir- 
cumstances the plaint ought to be return- 
ed jor presentation to proper Court. 


6. After hearing the Counsel on either 
side and after taking into, consideration 
' the pleadings in the plaint and the docu- 
ments which were sought to be set aside, 
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“meanwhile Laxmibai 
‘plaintiff No. 2 Gajanan has stepped in 
‘her shoes as original plaintiff No. 1 also. 


the payment of- 


the premises in ques-.. 


‘was undoubtedly 


A.I. R. 


the learned trial Judge felt that the pro- 
per valuation of this suit ought to have 
been done under S. 6 (iv) (ha) of the 
Bombay Court-fees Act, 1959. . In ` that 
view of the matter, he- directed the 
plaint to be returned: to: the proper Court. 
Being aggrieved, the plaintiffs have filed 
this appeal.. It may-:be noted that in ithe 
died and original 


He therefore appears in the- represen- 
tative capacity as original plaintiff No. 1 


-and'in his own right as plaintiff No. 2. 


7. I would at once note that-the learn- 
ed Counsel Shri Parekh does not sup- 
port the conclusion of the trial Court 


«that the provisions of S. 6 (iv) (ha) -ap~ 


ply to the valuation of the present suit. 
According to him, either the suit falls 
under S. 6 (iv) (d) or S..6 (v) of the 
Bombay ,Court-fees Act, 1959. On the 
contrary the learned Counsel for the 
plaintiffs argued that this suit essential- 
y ue under Art, 5.of Sch. I of the said 
C j 


8 So far as Art. 5 of Sch. I is con~ 
cerned it is not possible to hold the con- 
tention of Mr. Dhanuka that the present 
suit falls under that Article. That Article 
contemplates a plaint in a suit, applica- 
tion or petition (including memorandum 
of appeal) to set aside alienation to which 
the plaintiff, applicant or appellant, as 
the case may be, was a party, either 
directly or through a legal- guardian 
other than de facto or de hoc guardian, 
Manager or Partner or Court. The very 
language of this Article is plain. ft 
merely contemplates a suit for setting 
aside alienation and nothing more. That 
alienation must ‘be one where the plain- 
tiff is a party to it either himself direct- 
ly or through some legal guardian, ‘The 
present suit does not stop at merely ask- 
ing the setting aside of the alienation. 
In fact it is not a suit at all for setting 
aside alienation. What is alleged in the 
present suit is that a certain transaction 
agreed upon, but by 
playing fraud upon the plaintiff or by 
misrepresentation a different kind of 
document was got executed. The plaintiff 
therefore wants to avoid this transaction 
and has specifically asked for a declara- 
tion that the transaction be declared as 
void or voidable. If it is voidable it 
should be actually set aside, The plain- 
tiff does not stop there. Wot only he 
wants the documents to be produced and 
cancelled but further wants that posses- 
sion be restored to the plaintiff. This re- 
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lief of possession at once takes this plaint 
out of the provisions of Art. 5 of Sch. I 
of the said Act. 

9. The next question to consider is 
what provisions of the said Act may ap- 
ply. Shri Dhanuka’s main argument is 
that this is. essentially a suit for a deecla- 
ration and the relief of possession con- 
tained. in prayer cl, (dd) is merely inci- 
dental to the avoidance of the document. 
Being an incidental relief it need not be 
separately valued. The moment the 
transaction is set aside, the plaintiff wculd 
be entitled. to recover possession ag the 
defendants were given possession urder 
that transaction itself. It would ‘be there- 
fore mere consequential to the set-ing 
aside of the document that possession 
will be delivered to the plaintiff. Thus 
it would still continue to be a mere suit 
for setting aside an alienation as con- 
templated by Art. 5 of Sch. I of the said 
Act. 

10. In order to substantiate this argu- 
ment he took an instance of the suit for 
specific performance. In a suit for speci- 
fic performance the Court-fees payable 
is on the value of the transaction. When 
specific performance of a sale of immov~ 
able property is granted, the Court has 
to grant possession and the decree for 
possession in that case ig never treated 
as a separate decree for possession for 
the purpose of valuation, He referred to 
the judgment of this Court where the 
Court-fee payable under the provisions 
for possession under §. 7 (v) of the 
Court-fees Act, 1870 was less than under 
S. 7 (x) (a) of the same Act. The first 
is the general provision whereas the 
second is a specific provision for a suit 
for specific performance. Treating this as 
a suit for possession the plaintiff wanted 
to pay less Court-fees under S. 7 (5); 
whereas the defendant wanted the pain- 
diff to pay higher Court-fees under 5. 7 
(x) (a). A Division Bench of this Court 
points out in Muljibhai Pitambardas v. 
Bai Chanchal (1944) 46 Bom LR 731: 
(AIR 1945 Bom 81) that a suit for speci- 
fic performance is of a_ different type 
which has been specifically provided by 
the legislature. The very concept of spe- 
cific performance has got to be seen from 
the contract made as well as an inciden- 
tal provision of S. 55 of the T. P. Act 
that as soon as the document is exeeuted 
by the vendor in favour of the puccha- 
sers, it is his duty as a vendor to place 
the purchaser in possession of the pro- 
perty. In that sense, it is merely an inci- 
dental obligation of transfer of title 
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under the contract that possession has 
to be delivered, and therefore the legis- 
lature has provided specific Court-fee. 
That specific Court-fee being under 
S. 7 (x) (a) of 1870 Act the Court-fees 
has to be collected under. that provision. 


11. I do not see how there can be any 
analogy between a suit for specific per- 
formance of a contract of sale and the 
present suit for setting aside a transac- 
fion of sale or assignment and claiming 
possession either independertly or as a 
consequence thereof. Going through the 
specific provision made by the legisla- 
ture in that behalf, it appears to me that 
the plaintiff is asking fer setting aside 
the transaction in the first instance by 
claiming a certain declaration. He is also 
claiming possession, The plaintiff never 
wanted to transfer title under a mere 
transaction of loan. The plaintiff there- 
fore treats himself as the ovmer but asks 
that the cloud that has now been created 
on that ownership by deceit of the de- 
fendant is to be set aside by the Court. 
Once that is done, he claims possession 
on the original title which still vests in 
him. In my view, therefore, this is essen- 
tially a suit for possession. Alternatively 
it can be said that even if the relief for 
possession is to be treated as conse- 
quence upon the declaratior, it is a dis~ 
tinct relief which has to be claimed. 


12. So far as Bombay Court-fees Act 
is concerned, suits for declaration com- 
bined with consequential reliefs have 
been specifically dealt with in the va- 
rious sub-clauses of S. 6. Section 6 (iv) 
contains several clauses out of which 
cls, (a) to (d) are relevant for our pur- 
poses. Clause (a), for instance, of that 
sub-section deals with suits for declara- 
tion to obtain adjudication against re- 
covery of money from plaintiff whether 
the recovery is as land revenue or ar- 
rears of land revenue or tax or duty or 
cess or fee or fine or penalty etc. For 
such a suit the Court-fee payable is 1/4th 
of ad valorem fee leviable on the amount 
sought to be recovered according to the 
scale prescribed under Art. 1 of Sch, I 
with a minimum fee of fifteen rupees. 
The first proviso to that clause says that 
when there is consequential relief which 
is other than possession then the valua- 
tion has got to be 1/2 of ed valorem fee 
on the amount sought to be recovered 
The second proviso furthar adds that 
when the consequential reliefs sought 
also include a relief for possession, the 
amount of fee shall ba the full ad valo- 
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rem fee on the amount sought to be re- 
covered. This provision certainly seems 
to nave a logic. Where the property is 
land for recovery of taxes and that claim 
for taxes is satisfied, the property must 
be returned to the plaintiff concerned. 
In the circumstances the legislature says 
that payment of ad valorem fee on the 
amount of~tax is enough and on the suc- 
cess the plaintiff will be given conse- 
quential relief of return of his property 
to him. On the same principle cl. (b) has 
been enacted. It deals with moveable 
property being returnad and the two 
provisos are drafted in the same manner 
as the provisos to cl. (a). The - third 
el, (ec) deals with the declaration of the 
status of the plaintiff to which remune- 
ration, honourarium, jzrant, salary, in- 
come, allowance or return is attached. 
Here also initially it is 1/4th of the ad 
valorem fee leviable on the emoluments. 
Where merely a declaration of status is 
to be sought when some other relief is 
expacted except possession, ad valorem 
Court-fee is raised to 1/2 on such emolu- 
ments and when possession is sought as 
a consequential relief it is raised to full 
ad valorem fee on such emoluments or 
value of return. In cther words, the 
principle of cls. (a); (bi and (c) of sub- 
sec, (v) of 5. 6 is the same, 


18. Clause (d) which seems to be 
more relevant for the present purposes 
says that in a suit for declaration in res~ 
pect of ownership, or nature of ten- 
ancy, title, tenure etc. where mere de- 
claration is sought the Court-fee payable 
is 1/4th of ad valorem fee leviable for a 
suit for possession on the basis of the 
title of the subject-mattar. The first pro- 
viso says that if the question ig of attach- 
ment with or without sale the amount 
of fee shall be the ad valorem fee ac- 
cording to the value əf the property 
sought to be protected from attachment 
with or without sale or the fee of fifteen 
rupees whichever is Jess. The second 
proviso says that where the defendant is 
or claims under or through a limited 
owner, the amount of fee shall be one- 
sixth of such ad valorern fee, subject to 
the minimum fee specified above. The 
last proviso, which is in fact relevant, 
says that in any of the cases falling 
under this clause, except its first proviso, 
when in addition any consequential 
relie= other ‘than possession is sought the 
amount of fee shall be one-half of ad 
valorem fee nd when the consequential 


reliefs also sought include a relief for 
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Possession the amount of fee shall be 


the full ad valorem fee, 


14. It is therefore clear that where 
declaration of ownership or title is claim- 
ed accompanied wit, a consequential 
relief. of possession, the full ad valorem 
fee on the market value of property will 
be payable. This is because the last pro- 
viso referred to above indicates that the 
calculation shall be as provided by sub- 
sec. (v) of S. 6. In the circumstances if 
this suit is to be treated as a declaratory 
suit where the plaintiff seeks to esta- 
blish his title in spite of transaction of 
sale by setting aside the assignment-deed 
and claims possession on the strength 
of the title which still subsists in 
him, then he will haye to pay Court-fees 
on the full market value of the pro- 
perty, If as I say earlier, and which is 
my view; that this is a suit essentially 
for possession of immovable property 
falling under cl. (d) oŻ sub-s. (iv) of S. 6, 
the same Court-fees are leviable. Look- 
ed at from any point of view the 
Court-fees payable is on the full market 
value of the property. This being my 
view, though I set aside the reasoning of 
the learned trial Judge, for the reasons 
mentioned above, his final conclusion is 
accepted and confirmed. The order for 
the return of plaint is thus confirmed. 


15. However, 
City Civil Court will aave now to fix a 
new date for the purpose of returning 
the plaint, as the earler direction of the 
learned trial Judge hes now become in- 
effective, 

16. The appeal thus fails and is dis- 
missed with costs, 

Appeal dismissed, 
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(A) Bombay Hereditary Offices Act 


(3 of 1874), S. 4 — “Watan property” — 


Property attached as remuneration to 
office of ‘Halkari (i.e. person appointed 
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to supply water to villagers) is waten particular enactment which is relied 
property. (Paras 28, 23) upon for that purpose must contain 


(B) Bombay Revenue Jurisdiction Art 
(1876), S. 4 (a) — Suit for setting asice 
an- order of regrant — Suit lands attach- 
ed as remuneration to office of ‘Halkari’ 
— Jwrisdiction of Civil Court. (Bom- 
bay Service Inams (Useful to Commu- 
nity) Abolition Act (1953), S. 5). 

Where the suit lands were attached as 
remuneration to the office of “Halkari” 
(ie. person appointed to supply water 70 
the villagers) and the suit was filed for 
a declaration that the order-of the Gov- 
ernment regranting the suit lands was 
illegal and was liable to be set aside, 
the suit was not barred under S. 4 of 
the Bombay Revenue Jurisdiction Act, 
1876. . (Para 5)) 

At one time the property appertained 50 
the hereditary office of 'Halkar? and was 
watan property. But no sooner the Bom- 
bay Service Inams Abolition Act came 
into force, these properties automatical- 
ly lost their character as watan prope- 
ties and had become ordinary unalienat- 
ed land and hence S, 4 (a) of Revenue 
Jurisdiction Act could not be attracted. 
Therefore, the present suit would not be 
barred under Paras 1 and 2 of 8. 4 (a) 
AIR 1952 Bom 387, Rel. on; AIR 1952 
SC 138; AIR 1916 Bom 166 and AIR 1926 
Bom 417, Distinguished. 

(Paras 30, 32, 34, 36) 

Although the Service Inams Abolition 
Act makes provision in S. 5 for resum>-~- 
tion of such inams and for regrant there- 
of, it does not confer power on any par- 
ticular authority to make a regrant. 
There is no specific provision in this 
Act as to how: or in what manner and 
by what authority the order of regrant 
is to be made. In absence of these provi- 
sions and in.view of the provisions of 


Ss. 4 and 5 of the said Act applying tae - 


provisions of the Land Revenue Code 
and the rules made’ thereunder relatiag 
to unalienated lands, the provisions of 
the Land Revenue Code will have to be 
followed. Consequently, the order of re- 
grant that would be made would be deem- 
ed to have been made under the Land 
Revenue Code and not under Serv-ce 
Inams Abolition Act. In the presence of 
an express provision making the provi- 
sions of the Land Revenue Code ‘applic- 
able in the matter of regrant of the re- 
' sumed lands, the present suit would mot 
be barred under Para 3 of S. 4 (a) also. 
(Paras 40, 41, 42) 

In order to hold that jurisdiction of the 
Civil Court is impliedly taken away, the 


provisions for determination of questions 
which would be taken away from the 
cognizance of the Civil Court. As the 
Service Inams Abolition Act makes no 
provision in respect of the manner of 
the regrant or the authority to regrant 
etc, it is obvious that even impliedly the 
jurisdiction of the Civil Court would not 


` be barred, AIR 1969 SC 78, Rel. on; AIR 


1967 Mys 111, Distinguished. 
(Paras 44, 46) 


Cases Referred: Chronological Paras 
AIR 1969 SC 78 45 
AIR 1967 Mys 111 47 


(1964) Spl. Civil Appin. No. 1426 of 1962, 

D/- 8-12-1964 (Bom) 1, 18, 24, 52, 53 
AIR 1952 SC 138:54 Bom LR 439% 51 
AIR 1952 Bom 387:54 Bom LR 405 33 
AIR 1926 Bom 417 : 28 Bom LR 651 51 
AIR 1916 Bom 166:18 Bom LR 779 51 


M. A. Rane with A. T. Pati, D. M. 
Rane and R. D. Rane, for Appellant; 
S. C. Pratap, Asstt. Govt. Pleader (for” 
No. 1), P. S. Warke for N. D. Hombal- 
kar, (for Nos. 2 and 3), for Respondents. 


APTE, J.: — This is an appeal by the 
original plaintiff whose suit for declara- 
tion that a certain order passed by the 
Government was illegal and void and 
for certain other reliefs has been dis- 
missed by the.trial Court on preliminary 
grounds that the jurisdiction of the Civil 
Court to entertain the suit was barred 
under the provisions of 5S. 4 of the Reve- 
nue Jurisdiction Act and the suit was 
also barred by res judicata in view of the 
decision of the High Court in Special 
Civil Application No. 142@ of 1962, 
D/- 8-12-1964 (Bom), 

2. The facts giving rise to this litiga- 
tion may now be summarised. 

3. The suit property consists of 13 
different pieces of agricultural land 
situate at Mamurabad in the District 
and Taluka Jalgaon. These lands altoge- 
ther measure 18 acres 15 gunthas. One 
of these 13 lands bears Survey No. 491. 
It is not necessary to give the numbers 
of the other twelve lands. 

4. It is common ground that these 13 
lands were formerly held as ‘Gao Hal’ 
(inam land). Accordingly, the grantee of 
these lands was under an obligation’ to 
supply water to the villagers of Mamu- 
rabad which is a service useful to the 
village community. 

5. It appears from the record that on 
September 29, 1881, a ‘Sanad’ wag grant- 
ed in the name of the Secretary of State 
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in Council in respect of these lands and 
from the register of alienation it ar- 
pears that the same was granted in fa- 
vour of one Keshav Devji Bhola. 


6. It appears that in course of time 
` the lands changed hands and ultimately 
they came into possession of the present 
defendant No. 2, Laxman Shama Dhake, 
since 1936, pursuant to an order passed 
by the Prant Officer and these lands 
were also entered in the revenue re- 
cords in the name of defendant No. 2. 
It appears that in 1947, a dispute arose 
between the villagers on one side and 
tke present defendant No. 2 on the other. 
Ultimately, however, an agreement was 
reached between the Gram Panchayat 
as representing the villagers and defen- 
dant No. 2 on November 10, 1948. Under 
this arrangement, defendant No. 2 agreed 
ta retain possession of Survey No. 491 
while the remaining 12 pieces of lani 
were surrendered by defendant No. 2 to 
the Gram Panchayat. Accordingly these 
lands were also entered in their respec- 
tive names in the Record of Rights. 


7. In 1953 the then Government cf 
Bombay by an Act, called Bombay Ser- 
vice Inams (Useful to Community) Abo- 
lition Act, 1953 (Bombay Act No. LXX 
of 1953), (hereinafter called ‘Bombay 
Inams Abolition Act’), abolished ali ser- 
vice inams with effect from 1-4-1954 on 
which date the said Act came into force, 

8 Section 4 (1) of the said Bombay 
Inams Abolition Act made all service 
inam villages and service inam lands 
waich had been adjudicated under R. 8 
of Sch. B to the Bombay Rent-free Es- 
tates Act, 1852, liable to payment of land 
revenue in accordance with the provi- 
sions of the Code (the Land Revenue 
Code of 1879) and the rules made there- 
ucder and at the same time the provi- 
sions of that Code and the rules relating 
to unalienated lands were made applic- 
able to such villages and lands. 


§. It is common ground that the lands 
with which we are concerned in the pre- 
sent case do not fall in the category oł 
lands to which S. 4 applies and, there- 
fore, we need not dwell at great length 
on this section. 


10. Under S. 5 (1) of the said Bom- 
bay Inams Abolition Act, all service 
inam lands which had not been adjudi- 
cated under R. 8 of Sch. B to the Bom- 
bay Rent-free Estates Act, 1852, were by 


that section resumed and were made 
liable to the payment of land revenue 
under the provisions of the aforesaid . 
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Code and the rules made thereunder 
and the provisions of the Code and the 
rules relating to the unalienated lands 
were made applicable to such lands. 
Sub-sec. (2) of that section provides that 
a service inam land resumed under the 
provisions of sub-s, (1) shall be regrant- 
ed to the holder on payment of the oc- 
cupancy price equal to six times the 
amount of the full assessment of such 
land within 5 years from the appointed 
day, that is to say, the date on which 
the Act came into force, and the holder 
was to be deemed to be an occupant 
within the meaning of the Code in res- 
pect of such land and was made primari- 
ly liable to pay land revenue to the 
State Government in accordance with 
the provisions of the Code and the rules 
made thereunder, 


11. Then there are two provisos to 
this sub-s. (2) of S. 5. The first proviso 
made provision for the contingency of 
failure to pay occupancy price by the 
holder as stated above by laying down 
that on failure to pay the occupancy 
price as stated above during the said pe- ` 
riod, he should be deemed to be unau- 
thorisedly occupying the land and would 
be liable to be summarily ejected in ac- 
cordance with the provisions of the Code. 
The second proviso laid down that where 
a service inam consisting of land was 
inalienable and was in the possession of 
a person other than the descendant of- 
the original grantee, then for the pur- 
poses of regrant of land, the person in 
possession of land shall produce satis- 
factory documentary evidence to show 
thet the alienation ofthe land in his 
favour or in favour of his predecessor- 
in-title was made with the sanction of 
the competent authority and was lawful- 
ly made. Sub-section (3) made the occu- 
pancy of the land regranted under sub- 
sec, (2) non-transferable and impartible 
by metes and bounds without the pre- 
vious sanction of the Collector and ex- 
cept on payment of such: amount as the 
State Government may by general or 
special order determine. It is not neces- 
sary to refer to other sections of the 
Act. Suffice it to state that S. 6 and the 
following sections made provisions for 
payment of compensation in case where 
the grant was of cash allowance to the 
holder either in whole or in part in 
addition to the grant of land or other- 
wise. Method of determination of com- 
pensation was also laid down in 5. 7 and 
powers were conferred on different au- 
thorities to determine compensation 
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having regard to the amount of compen- 
gation payable in each case. Then a pro- 
vision was also made in one of the ser- 
tions for an appeal to the Maharashtra 
Revenue Tribunal by a person who was 
aggrieved by the order of the award ot 
compensation and in S. 9 it was provided 
that the award made by the Collector 
subject to an appeal to the Bombay 
Revenue Tribunal and the decision of the 
Maharashtra Revenue Tribunal on the 
appeal shall be final and conclusive and 
shall not be questioned in any suit x 
proceeding in any Court. 


12. At this stage, it may be remem- 
bered that so far as the regrant was 
concerned, no provision has been made 
in the Act as to what authority shotld 
determine as to who was the holder en~ 
titled to regrant and no remedy was also 
provided to the aggrieved party against 
the order holding one of the two rival 
claimants as a person entitled to rex 


` grant. 


Pe 


13. Reverting to the facts of the pre- 
sent case, on the coming into force of 
the aforesaid Bombay Inams Abolition 
Act, present defendant No. 2 put forth 
his claim for regrant of the lands be- 
fore the Collector of Jalgaon who reject- 
ed hig claim by an order passed on Ocio- 
ber 11, 1956. 


14. Defendant No. 2, however, seems 
to have approached the Governm=2nt 
against the order of the Collector ‘end 
by an order passed on February 1, 1€58, 
the Government directed the Collector 
to regrant the lands to defendant No. 2. 
Accordingly. the Collector 
have: passed an order of regrant of all 
these lands in favour of defendant Nc. 2 
and even a ‘Kabulayat’ was obtained 
from defendant No. 2 on February 5, 
1959. 


15. However, the Gram Panchayat of 
Mamurabad appears to have also put 
forth its claim and paid occupancy price 
for all the lands on March 23, 1959 and 
the Mamlatdar on receiving the ocu- 
pancy price informed the Gram Pan- 
chayat on July 31, 1959 that Village Pan- 
chayat should supply water to the vil~ 
lage. 

16. It appears that 
tation of the Village 
quently the order of regrant made by 
Government on February 1, 1958 was 
cancelled by the Government on June 16, 
1961 and a fresh order was passed direc- 
ting regrant to be made in favour of the 
Gram Panchayat, 


on the represen~ 
Panchayat, sukse- 
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17. Defendant No. 2 thereupon came 
to this Court under Art. 226 of the 
Constitution in Special Civil Application 
No. 838 of 1961 and his grievance was 
that the subsequent order cancelling the 
previous order in his favour was passed 
by Government without even giving 
him an opportunity of being heard. This 
Special Civil Application was allowed by 
a Division Bench of this Court and the 
case was remitted back to the Govern- 
ment to pass fresh orders after giving 
a hearing to defendant No. 2. 


18. Thereafter, Government after 
giving a hearing to defendant No. 2, 
passed a fresh order on August 28, 1962. 
It held that defendant No. 2 was not 
entitled to regrant and he was also by 
the self-same order directed to surren- 
der possession to the Collector of Sur- 
vey No, 491 which was in his actual pos- 
session at that time. 

19. Against this second order passed 
by the Government, defendant No. 2 
came to this Court again under Art. 226 
of the Constitution in Special Civil Ap- 
plication No. 1426 of 1962 (Bom). In this 
Special Civil Application, a Division 
Bench of this Court consisting of Kot- 
wal J. (as he then was) and Bal J. pas- 
sed an order on December 8, 1964 setting 
aside the order passed by the Govern- 
ment on August 28, 1962 cancelling the 
first order dated February 1, 1958 passed 
by the Government for regrant of the 
lands to defendant No. 2. The ground on 
which this Special Civil Application was 
allowed and the Government’s subse~ 
quent order was cancelled was that in 
passing the first order of February 1, 
1958, the Government exercised its revi- 
sional powers under S. 211 of the Land 
Revenue Code and, therefore, having 
once exhausted those powers, the Gov- 
ernment had no jurisdiction to again 
exercise powers under that section and 
revise or review its earlier order passed 
on February 1, 1958. 


20. Here it is necessary to state that 
in this Special Civil Application, initial- 
ly defendant No. 2 had impleaded only 
the State of Maharashtra and the Col- 
lector of Jalgaon; but on the application 
of the Village Panchayat of Mamurabad, 
the Village Panchayat was also made res- 
pondent No. 3 and thereafter the Special 
Civil Application came to be disposed of. 


21. In this application it appears to 
have been contended that defendant 
No. 2 could not become a holder within 
the meaning of S. 2 (1) (d) of the Bom- 
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bay Inams Abolition Act so as to entitle 
him to regrant of the land. While rejec- 
ting this contention raised on behalf cf 
the State, the Division Bench, however, 
otserved that the 8rd respondent, thet 
is, the Village Panchayat, was at liberty 
to challenge the aforesaid order of Gov- 
- ernment by filing a separate suit if such 
‘a remedy was available to the Village 
Panchayat; but upon the material placed 
before the Court at tne time, there was 
no escape from the conclusion that the 
petitioner was the holder of the inam as 
defined in S. 2 (1) (d) of the Act. 

22. Thereupon the suit in which the 
present appeal arises was instituted oa 
June 29, 1965 by the Gram Panchayat 
of Mamuradad in which the State of 
Maharashtra was impleaded as defen- 
dant No. 1 and Laxman Shama Dhake in 
whose favour order of regrant was mad2 
by the Government was impleaded as 
defendant No. 2. Ganpat Shivram Dhaka 
was impleaded as defendant No. 3 by 
way of abundant caution because by two 
different agreements, defendant No. 2 was 
said to have entered into an agreement 
of sale of Survey No. 491 to defendant 
No, 3 and that, therefore, the latte: 
should have no opportunity to obstruct 
the delivery of possession in execution. 

23. The main 
was defendant No. 2. He raised several 
contentions. It is not necessary to sei 
out all of them here, inasmuch as the 
suit has been dismissed only on prelimi- 
nary grounds. In this respect the con- 
tentions raised by him were that the sui: 
was barred under the provisions of S. 4 
of the Revenue Jurisdiction Act, 1876 
ang that it was also tarred by res judi- 
caza. Although it was not specifically 
stated as to how it was barred by res 
judicata or which previous decision ope- 
razed as res judicata, it is clear from the 
judgment of the lower Court that defen- 
daat No. 2 contanded that the decision of 
the High Court in Special Civil Applica- 
tion No. 1426 of 1962 had finally decided 
the dispute as to regrant and, therefore, 
it operated as res judicata. It was also 
contended that the Court had no jurisdic- 
tion to entertain the suit. 

24. The learned Judge on the plead- 
ings framed as many as 15 issues but took 
issues Nos. 6, 7 and 15 for consideration 
as preliminary issues. Issues Nos. 6, 7 
and 15 are as follows: 

& Whether the suit is barred under 
Revenue Jurisdiction Act? 

7. Whether the Court has jurisdiction 
to try the present suit? 


contesting defendant 


A.LR. 


15. Whether the present suit is barred 
by principle of res judicata in view of 
Spl. Civil Application No. 1426 of 1962? 
He came to the conclusion that the suit 
was barred under the provisions of 5. 4 
of the Revenue Jurisdiction Act, 1876 and 
it was also barred by res judicata in view 
of the decision in Snecial-C. A. No. 1426 
of 1962. On issue No, 7, viz. as to whe- 
ther the Court had jurisdiction to try 
the present suit, however, the learned 
Judge recorded a finding in the negative 
without giving any reasoning in support 
of the firding. The. plaintiff has there- 
fore come in appeal. 


25. On this appeal, the first conten- 


tion raised on behalf of the appellant is 


that the view taken by the Court below 
that the suit is barred under S. 4 of the 
Revenue Jurisdiction Act is incorrect. It 
was contended that 5. 4 is not at all ap- 
plicable in the present case inasmuch as 
the property involved in this litigation is 
not watan property and S. 4, Cl. (a) ap- 
plies only to watan property. Sec- 
tion 4(a), so far as is relevant for our 
purpose, reads thus: 

“Subject to the exceptions hereinafter 
appearing, no Civil Court shall exercise 
jurisdiction as to any of the following 
matters: | 


(a) claims against the Government re- 
lating to any property appertaining to 
the office of any hereditary officer ap- 
pointed or recognised under Bombay Act 
No. III of 1874 or any other law for the 
time being in force, or of any other vil- 
lage officer or servant......... A 
It was contended that the property in- 
volved in this litigation did not apper- 
tain to any office of any hereditary off- 
cer. In other words, it was contended 
that it was not watan property. 

26. The expressicn “Watan property” 
has been defined in S. 4 of the Bombay 
Hereditary Offices Act, 1874 as follows: 


t Watan property’ means the moveable 
or immovable property held, acquired or 
assigned for providing remuneration for 
the performance of the duty appertain- 
ing to an hereditary office. It includes a 
right to levy customary fees or perqui- 
sites, in money, or in kind, “whether at 
fixed times or otherwise, 

It includes cash payments in addition 
to original Watan property made volun- 
tarily by the State Government and sub- 
ject periodically to modification or with- 
drawal.” 

The expression “Hereditary Office” 
has been defined as follows s 


also 
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t “Hereditary office’ means -every off-ce . 


held hereditarily: for the ‘performance of 


duties connected with the- administration . 


or collection ‘of. the. public: revenue: or 
with village police, .or. with ‘settlement of 
boundaries, ‘or. other" matters. of civil ad- 


„ministration: “The:. expression... includes’ 


such office even where the services cri- 
ginaly appertaining to it have ceased to 
be demanded. n 0 70 

The watan property, if any, and here- 
ditary office and rights and privileges at- 
watan.” f Se a . — 

27. Now, what was contended before 
us was that the service’ of supplying 


water to the villagers was not an. office - 


and that these “lands were not, attached 
to that office by way of remuneration. 


28. ‘This. contention, - however, : must 


be rejected because the certified copy of 
the Sanad dated September 29, 1881 and 
the certified extract from the Alienazion 
register make it clear that these proper- 
ties were attached as remuneration to 


the office of ‘Halkari’ i.e. the person who - 


was appointed to supply or. provide water 
to the villagers of Mamurabad. The 
Sanad clearly ‘states : $ S 

“It ig hereby declared ‘that the said 
land shall ‘be continued, so long as the 
village community may require the ser- 
vices, as the service emolument apoer- 
taining to the office of Halkari on the 
following conditions: . i 

That is to say, that the holders thereof 
shall..perform the usual’ service to -the 
community and shall continue faithful 
subject of the British Government. As 


- this watan is held for the performance 


of -service,-it cannot be transferred and 
in consequence. no Nazrana will . be 
levied.” z < ` S 
29. The contents of thè Sanad, there- 
fore, place it beyond doubt that it was 
the grant of an office of Halkari in fav- 
our of the grantee Keshav -Devji Bhola 
and the lands mentioned in the Sanad 
were attached to that office as a remune- 
ration for the service, namely, of supply- 
ing water to the villagers to be perbrm- 
ed by the grantee. There is, therefore, 
ino Substance in the contention that the 
property involved in this litigation was 
not watan property governed by the 
Bombay Hereditary Offices Act, 1874 
(Bombay Act No. III of 1874). f 
30. The next branch of the argunent 
based on para. 1 of Cl. (a) of S. 4 of the 
Bomaby Revenue Jurisdiction Act was 
that although initially it ‘was. watan pro- 
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perty, on the coming ‘into force of the 
Bombay Inams Abolition: Act, 1953, this 


` property having ceased to:be watan pro- 
: perty any longer, para.: l`of Cl. (a) was 
not attracted to this.case at all We see . 
‘considerable substance’.in this argument. 
“Under. para. 1-of Cl. (a) of 3.4 of the 


Bombay, . Revenue:, Jurisdiction, Act, 1876, 


jurisdiction of the Civil. Court is- ousted 
in respect of clais against the Govern- 


ment relating to any“‘property appertain- 


. ing: to the office of any heréditary’ officer 


tached to them*together. “constitute. the appointed or recognised under Bombay 


Act No. II- of. 1874:or any ‘othér law for 
the time being in force, or of any of other 
village-officer- or servant. As- we have; 
already’ discusssed above, it is no doubt 
true that at one time“this property ap- 


` pertained to the hereditary office of Hal- 


kari and: was, therefore, watan property. 
But rio sooner the Bombay Inams Aboli- 
tion Act came into force on 1-4-1954, by 
virtue of the provisions contained in S. 3, 
automatically these properties lost their 
character as watan properties and be- 
camè ordinary. unalienated lands which 
are in usual parlance called ‘Rayatawa’ 
or ‘rayatawari’ lands, - 

“31, Section 3 of the Bombay Inams 
Abolition Act provides— 

“With effect from. and on the appoint- 
ed day, notwithstanding anything con- 
tained” in any law, usage, ‘settlement, 
grant, sanad or order— ees 

(1) all.service inams shall be deemed to 
have been abolished and all incidents ap- 
pertaining thereto shall be deemed to 
have been extinguished; 

(2) all rights-to hold office and any 
liability to render service appertaining 
the said inams are hereby extinguish- 
ed.” ete ` 
The expression “appointed day” as de- . 
fined: in S. 2 (1) (a) -means the day on 
which the said Act comes into force, that 
is to say, 1-4-1954. From the language 


. of this section it is clear tħat the aboli- 


tion of the inam character of the pro- 
perty and the rights and liabilities at- 
tached - thereto automatically became 
extinguished the moment ‘the Act came 
into force.: The abolition of the inam 
character of the property and the rights 
and liabilities attached thereto were not 
made dependent on the happening of any 
other future contingency or ‘happening 
of any event. No-special order or notifi- 
cation was even required to be issued, to 
put an end to the inam character of such 
properties. -~ 7 o 

32. Since; therefore, on the comine 
into force of this Act on 1-4-1954, these 
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properties ‘having ceased’ to be watan 
properties, -on the date’ the Government 
passed the order of ‘regrant, they. were 
no longer watan properties, but «had be- 
come ordinary ‘rayatawa’ properties and, 
therefore, the-consequence of this is that 
Cl. (a) of S. 4 of the Bombay” Revente 
Jurisdiction Act could not be attracted in 
the present case, <7- 15 Ee Ti 

33. In taking this view we. are` forti- 
fied by the decision of a Division Bench. 


of this Court in Ramijyabi Maktumsaheb : 


v. Gudusaheb, (1952) 54: Bom LR 405: 
(AIR 1952. Bom 387). In that’ case. also 
the property which was originally watan 
property was continued with the holder 
without having to render services and 
with the full levy of assessment from him, 
the effect of such continuance being that 
the property ceased to be watan property 
and -was converted into rayatwari hold- 
ing and the holder became an ordinary 
occupant thereof. It appears that there- 
after the member of the family to whose 
share the property had fallen gifted it to 
his grand-daughter. Thereupon the de= 
fendant who was the member of the 
family of the original Watandar applied 
to the revenue authorities to restore the 
property to him on the ground that it 
was japti sanadi inam. land and was 
therefore inalienable under the Bombay 
Hereditary Offices Act, 1874. The Prant 
Officer to whom the application was 
made ordered restoration of possession. 


34 The donee therefore filed a suit 
against the defendant to recover posses-« 
sion contending that although originally 
the property was watan property, it was 
converted into rayatwari holding in 
course of time by the commutation of 
service and by levy of full assessment 
and hence the land had become the pri~ 
vate property of her grand-father. It 
was held that as the property was rayat« 
wari property, the Watan Act was nof 
applicable to it and, therefore, the plain= 
tiffs claim was decreed by the High 
Court, The contention strenuously put 
forward. by Mr. Warke for respondent 
No. 2, therefore, that under para. 1 of 
Cl. (a) of S. 4 the present suit is barred 
fs unacceptable to us. : 

35. There is also another reason why 
Cl. (a) of S. 4 of the said Act is not at= 
tracted in the present case. That reason 
is that in the present suit there is ‘no 


claim made against the Governmént re«. 


lating to any property appertaining to 
the office but what is prayed in the suit 
Is a declaration that the order passed by. 


. the Goverriment on` 1-2-1958 is illegal 


and- void and some other consequential 
reliefs. have -been claimed. f 


-36.. Then para. 2 of Cl. (a) of S. 4 is 
also: not applicable -to ‘the present case 
because: it also refers to claims.to per- 
form the .duties of :any such- officer or| 
servant, or in respect.of any injury 


_ caused by exclusion from such office or 


i 
» 


service, Tisha 
37. -The question’ then arises fs whe- 


‘ther the present suit would be governed 


by para. 3 of S.-4 (a) which says that no 
Civil Court shall exercise jurisdiction as - 
to:.suits to set aside or avoid any -order 
under the same Act (i.e. Bombay Act 
No. TTI of 1874): or any ‘other law relat- 
ing to the same subject for the time being 
in force passed by the State Government 
or any officer. duly: authorised in that 
behalf, ‘ 


38. There can be no doubt that this is 
a suit to set aside or avoid an order 
passed by the State Government. The 
question, however, is whether this iy a 
suit to set aside or avoid an order pass- 
ed under the Bombay Act: No. III of .1874 
or any other law relating to the same 
subject for the time being fn force. It is 
not the contention of respondent-defen= 
dant No, 2 that the impugned order has 
been passed under the same Act, Ù e. 
Bombay Hereditary Offices Act No. TIE 
of 1874, What is, however, contended 
with considerable force is that this suit 
falls under the latter part of this section, 
In other words, what is submitted is that 
this suit is to set aside or avoid an order 
passed under any other law relating to 
the same subject, that is fo say, the Boma ` 
bay Service Inams (Usefull to Commu- 
nity) Abolition Act, 1953 Tf is urged 
that the said Bombay Inmams Abolition 
Act is any other law relating to the sama 
subject fe. watan property Tnasmuch -as 
it purports fo abolish or extinguish such 
vatans or inams and, therefore, it fs sub- 
mitted that this would be a suit which 
would be squarely governed by para. 3 
of Cl. (a) of S. £ and consequently the 
Civil Court is not a competent Court to 
take the cognizance of this suit, 
_39. This argument also, in our view, 
has no force, It is true that the Bombay 
Inams Abolition Act is Intended and has 
been passed to abolish such service inams 
and all rights and liabilities appertaining 
thereto, The important question, how- 
ever, is whether the order which is 
sought to be challenged by the plaintiff 
In the present case can be said to be an 


' 
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erder passed under this Act, viz. Bom- 
bay Inams Abolition Act, 1953. 


40. In this connection it is pertinent 
to point out that although, as we have 
poirited out above, the Act makes provi- 
sion in S. 5 for resumption of such inams 
and for regrant thereof, there is no speci- 
fic provision made in this Act as to how 
or in what manner the regrant is to be 
imade and by what authority the order 
of regrant is to be made, At the same 
time, S. 4 as well as S. 5 of the said Bom- 
bay Inams Abolition Act specifically pro- 
vide that such resumed lands shall be 
liable to the payment of land revenue 
under the provisions of the Code and the 


the provisions of the Code (i.e. the Land 
Revenue Code) and the ruleg relating to 
the unalienated lands shall apply to such 
lands. In the absence of any provision 
in the said Act, therefore, authorising 
any authority or officer or prescribing the 
manner for regrant, it is obvicus thet in 
view of the aforesaid provision applying 
the provisions of the Code anc the rules 
made thereunder relating to unalienated 
lands, the provisions of the Land Reve- 
nue Code will have to be followed, 


41. Chapter VI of the Land Revenue 
Code, 1879, which was in force at all 
material times, speaks of the grant, use 
and relinquishment of unalienated lands. 
In passing an order for regrant of the 
resumed land under the Bombay Imams 
Abolition Act, therefore, the provisions 
of this Chapter would be applicable and 
consequently the order of regrant that 
would be made would be deemed to have 
been made under the Land Revenue 
Code and not under the Bombay Service 
Inams Abolition Act. The argument that 
the order that is impugned in the pre- 
sent case should be deemed tc have been 
made under any other law relating to 
the same subject is untenable. 

42. Had there been any specific provi- 
sion under the Bombay Inams Abolition 
Act prescribing the authority and the 
manner for regrant of the resumed land, 
then perhaps it would have b2en possible 
to countenance such an argement. But 
on the other hand, in the presence sf an 
express provision making the provisions 
of the Land Revenue Code applicatle in 
the matter of regrant of the resumed 
lands, the contention put forth bv Mr. 
Warke for defendant No. 2 that under 
para. 3 of S. 4 (a) of the Revenue J-ris- 
diction Act the suit would pe barred is 
also not acceptable. 





rules made thereunder and further that- 
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43. In this connection it would not be 
out of place to point out that in the 
matter of determination and payment of 


“compensation, the Bombay Inams Aboli- 


tion Act has made detailed provisions 
under Ss. 6, 7 and 9 and the Government 
has also framed rules regarding this sub- 
ject under the rule-making power con- 
ferred on it by S. 13 of this Act. By S.9 
the award made by the Collector subject 
to an appeal to the Revenue Tribunal 
and the uecision of the Maharashtra Re- 
venue Tribunal on the appeal have been 
declared to'be final and conclusive, Not 
only this, but the section further pro- 
vides that they shall not be questioned 
in any suit or proceeding in any Court. 
Now, if the Legislature intended to make 
special provision for regrant of lands 
under this Act, it was very easy for the 
Legislature to make similar provisions in 
the Act itself. But the Legislature did 
not make any provision with regard to 
the regrant of resumed lands, but made 
the provisions of the Land Revenue Code 
and the rules made thereunder applicable 
to the resumed lands. The reason is 
obvious. The Code and the rules made 
thereunder relating to unalienated lands 
contained ample provisions regarding 
Brant of unalienated lands and, there- 
fore, it was not necessary for the Legis- 
lature to make separate provisions under 
this Act. 


44. For the same reasons, therefore, 
in our view the other argument ad- 
vanced on behalf of respondent-defen- 
dant No. 2 that at any rate the jurisdic- 
tion of the Civil Court would be implied- 
ly barred would have to be rejected. 
Mr. Warke contended that if under the 
Bombay Revenue Jurisdiction Act the 
jurisdiction of the Civil Court is not 
ousted, at any rate, impliedly the juris- 
diction of the Civil Court would be 
ousted in this case by virtue of the pro- 
visions of the Bombay Inams Abolition 
Act. In this connection, he invited our 
attention to S. 9 of the Civil P. C., which 
is as follows: 

“The Courts shall (subject to the pro- 
visions herein contained) have jurisdic- 
tion to try all suits of a cvil nature ex- 
cepting suits of which their cognizance 
is either expressly or impliedly barred. 

Explanation. A suit in which the 
right to property or to an office is con- 
tested is a suit of a civil nature, notwith- 
standing that such right may depend 
entirely on the decision cf questions as 
to religious rites or ceremonies.” 
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It is true that in order to oust the juris- 
‘diction, it is not necessary that the Legis- 
lature should expressly make a provi- 
lion: by implication also it may oust or 
take away the jurisdiction of a Civil 

¿Court in certain matters. 
to hold that -the jurisdiction of a Civil 
Court is impliedly taken away, the 
„particular enactment which is relied 
lupen for that purpose must contain pro- 
visions for .determination of questions 
which would be taken away from the 
cognizance of a Civil Court. 

45. In: this connection it would be 
worthwhile to refer to the decision in 
Dhulabhai v. State of M. P., AIR 1969 
SC 78, in which the Supreme Court has 
considered this question and has laid 
dowr seven principles regarding .exclu- 
sion of jurisdiction of Civil Court. It is 
not necessary to reproduce all of them 
here, It would be sufficient to refer to 
the following observations laid down at 
No. 2: (89 of the AIR) 

*{2) Where there is an express bar of 
the jurisdiction of the court, an examina- 
tion of the scheme of the particular Act 
to find the adequacy or the sufficiency 
of the remedies provided may be rele- 
vant but is not decisive to sustain the 
jurisdiction of the Civil Court. Where 


there is no express exclusion the exami-. 


nation of the remedies and the’ scheme 
of. the particular Act to find out the in- 
tendment becomes necessary and the re- 
- sult of the inquiry may be decisive. In 
the latter case it is necessary to see if 
- the statute creates a special right or a 
liability and provides for the determina- 
tion of the right or liability and further 
lays down that all questions about the 
said right and liability shall be deter- 
mined by the tribunals so constituted, 
and whether remedies normally associat- 
ed with actions in Civil Courts are pre- 
scriked by the said statute or not.” 


46.. As we have pointed out above, as 
the enactment with which we are pre- 
sently concerned makes no provision in 
respect of the manner of regrant or the 
authority to regrant ete, it is obvious 
that even impliedly. the jurisdiction of 
the Civil Court would not be barred, 

47. Mr. Warke for respondent No. 2 
referred us to the decision of the Mysore 
High Court in A. V. Dongarkar v. V. R. 
Deshpande, AIR 1967 Mys 111, in sup- 
port of his contention that the jurisdic- 
tion of the Civil Court is impliedly 
barred. That was a case which arose 


under the Bombay Pargana and Kul- 


‘But in order - 


‘of. the case, 


A.I- R. 


karni Watans (Abolition) Act (60 of 1950). 
It is. true that in that case it was held 


- that a Civil Court does not have jurisdic- 
tion to decide as to who is entitled to get. 


regrant of the lands resumed to the Gov- 
ernment under the Bombay Pargana and 
Kulkarni Watans -(Abolition) Act, 1950 
and consequently it cannot correct the 
decision of the Revenue authorities so . 
passed under S. 4 (1). Incidentally it 
may be pointed out that, generally speak- 


ing the provisions of that enactment and ` 


the enactment with which we are con- 
cerned in the present case are somewhat 
similar. But the enactment with which 
the Mysore High Court was concerned 
in that case, as appears from the report 
contained a specific provi- 
sion for making an application under 
S. 4 (1) for regrant of land although it 


‘did not state expressly as to the manner 


in which the application shall be dealt 
with. In the Bombay Pargana and Kul- 
karni Watans (Abolition) Act, as it is ap- 
plicable in this State, there is no such 
provision in S. 4 (13; perhaps, it seems 
that after the reorganization of the 
States, the Legislature of that State has 
made such a provision by an amendment’ 
although that ig not very clear from the 
report. In any case, however, the Bom- 
bay Service Inams Abolition Act. 1953, 
with which we are concerned does not 
contain any such provision for making an 
application for regrant. 


48. It was argued in that case on be- 
half of the appellants that as the Watan 
Abolition Act did not contain any express 
provision for appeal against the order of 
any revenue authority making or re- 
fusing regrant of the land resumed under 
S. 3 of the Act, the Civil Court should 


“be competent to examine the correctness 


of such order. This argument, however, 
was repelled by the Court on the ground 
that: though there was no express provi- 
sion for an appeal in the Act. under Sec- 
tion: 203. of the Bombay Land Revenue 
Code an appeal would lie from any de- 
cision or order passed by-a revenue offi- 
cer under any law for the time being in 
force, to that officer’s immediate superior, 
in the absence of any express provision 
to the contrary. It was on this ground 
held that as there was sufficient provi- 
sion for appeal also, the jurisdiction of 
the Civil Court was barred. But, with 
respect, we wish to point out that the 
remedy which was available under the 
Land Revenue Code could by no stretch 
of imagination be said to be a remedy 


_available under the Watan Abolition Act. 
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although no specific provision has been 
made as regards the manner in which re- 
grant should be made, S. 5 (2) of the 
Bombay. Inams Abolition Act confers a 
right on the holder to obtain regrant. He, 
therefore, submitted that in this provi- 
sion power to a regrant is implicit. It i, 
however, difficult to follow this argu- 
ment, because all that S. 5 (2) does’ is 
only to confer a right on the holder of 
the watan property to obtain regrant <n 
his favour; it does not confer power cn 
any particular authority .to make a re- 
grant. But on the other hand, as alreacy 
discussed above, in this respect it makes 
the provisions of the Code and the rules 
made thereunder applicable and, thera- 
fore, it cannot be said that S. 5 (2) makes 
ample provision as regards the determi- 
nation of the person who is entitled to 
regrant or that-it indicates the authori-y 
by whom the order of. regrant can be 
passed. h : ies: 

50. In this view of the matter, ther2~ 
fore, in our opinion, the provisions 3f 
Cl. (a) of S. 4 of Revenue Jurisdiction 
‘Act are not at all attracted in the pra- 
sent case. It is, therefore, clear that the 


lower Court was in error in holding that - 


the suit was barred under S, 4 of the 
Revenue Jurisdiction Act, 

51. The lower Court has-in coming to 
the conclusion to- which it did in this res- 
pect relied upon certain decisicns such 
as Bhujangrao Daulatrao v. Malojireo, 
(1952) 54 Bom LR 439: (AIR 1952 SC 133), 
Raoji v. Dagdu, (1916) 18 Bom LR 1773: 
(AIR 1916 Bom 166) ‘and Balsingapva 
Gauda v. The Secretary of State for 
India, (1926) 28 Bom LR 651: (AIR 1926 
Bom 417). But it-is enough to point out 
that in all these cases the inam character 
of the property was not abolished but it 
was still subsisting and, therefore, thcse 
eases directly dealt with inams to whith 
S. 4 of the Revenue Jurisdiction Act 
clearly applied. In fact, the learned 


Judge in the present case seems to have. 


failed to notice the distinction betwean 
‘watan’ and ‘inam’ and ‘watan’ which 
Is in existence and ‘wataw which Las 
been abolished, ‘Inam’ is a generic term 
of which ‘watan’ is a specie. In otter 
words, ‘watan’-is a class of ‘nam’: There 
are several classes of ‘inams’ such as 
‘personal inam’, ‘jat inam’, and ‘watan’ 
in particular is a grant of an office to 
which lands are attached by way of re= 
muneration for the service to be render- 
ed by the grantee. This distinction thas 
been lost sight of by the lower Court, 


Mamurabad Village- Panchayat v. State (Apte J.) [Prs.‘ 49-53] Bom. 13 
49. Mr. Warke further- argued that 


We are, therefore, unable to agree with 
the learned Judge in this respect. 

-52. The next question that was raised 
is whether the suit is barred by res judi- 
cata. Reliance was placed on behalf of 


` defendant No. 2 in this. respect on the 


decision of this Court in Special Civil Ap- 
plication No. 1426 of 1962. But-it is only 
enough to point out that in that case the 
question which was considered was whe- 
ther the Government ‘was competent to 
pass the subsequent order cancelling its 
previous order to make a regrant in fav- 
our of the plaintiff and to pass a fresh 
order for making a regrant in favour of 
the Panchayat. Obviously the first order 
was made in exercise of the revisional 
jurisdiction conferred on Government 
under S. 211 of the Land Revenue Code 
and the question that arose before this 
Court in that Special C. A. was whether 
once having exhausted that power, the 
Government was competent to exercise 
the revisional powers under $. 211 again 
and pass a different order. This Court 
held that once the Government exercised 
its revisional powers and passed an order, 
its powers under S, 211 were exhausted 
and it had no power to review or revise 
those orders in the absence of any specific 
provision, The Land Revenue Code, as 
it then stood, did not contain any provi- 
sion for review of the order either by 
Government or by any other revenue 
Officer passed by itself or himself, 


53. The question whether defendant 
No. 2 was a ‘holder’ within’ the meaning 
of S. 5 of the Bombay Inams Abolition 
Act entitled to regrant was not gone into 
by this Court in that Special Civil Ap- 
plication. On the other hand, as already 
noted above, so far as the present plain- 
tiff, who was the 3rd respondent in that 
application, was concerned, n observa- 
tion was made that it was open to the 3rd 
respondent if it so desired to challenge 
the order of the Government by a sepa- 
rate suit, if the remedy was available to 
it. It is, therefore, clear that the ques- 
tion whether defendant No. 2 was a hol- 
der entitled to the regrant of the land 
was kept open so far as the present 
plaintiff was concerned, It is, therefore, 
difficult to see as to how the present suit 
would be barred by res judicata. It is 
true that if an issue or a question has 
already been decided In an application 
under Art. 226 or 227 of the Constitu- 
tion, that would ‘no doubt ogerate as res 
judicata: put it is necessary shat such an 
issue or a question should have been 
decided in such a proceeding. As already 
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observed above, since the question that 
arises in this case was not only not con- 
sidered by the High Court in Special 
Civil Application. No. 1426 of 1962, but 
on the other hand it was kept open so 
fer as the present plaintiff was concerned, 
the suit is not obviously ‘barred by res 
judicata. In our view, therefore, on this 
point also the learned Judge below has 
teken an erroneous view, 


54, In the result, the appeal succeeds 
‘and is therefore allowed. The suit is 
sent back to the trial Court for deciding 
it on merits on the remaining Issues. 
Costs of this appeal would be costs in 
the cause, 

Appeal allowed. 
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APTE AND JAHAGIRDAR, JJ. 
Ramgopal Shrikisan Asawa, Petitioner 
v, Satyanarayan Ramniwas Phofalia and 
another, Opponents. 


Special Civil Appln. No. 5629 of 1976 
(Converted from S. A, No, 860 of 1974), 
D/- 18-11-1976. 


(A) Civil P. C. (5 of 1908), S. 47 — 
Question as to ground of passing decree 
— Decree itself not showing ground — 
Other records can be referred to for 
finding out ground. AIR 1972 SC 1371, 
Rel, on. (Para 13) 

(B) T. P. Act (4 of 1882), S. 6 (d) — 
Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), Sec- 
tion 13 (1) (g) — Interest restricted in its 
enjoyment — Interest to enjoy property 
under decree passed under S. 13 (1) (g) 
— Can be transferred, 


The interest to enjoy the property 
under the decree passed under Sec- 
tion 13 (1) (g) of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947 can be transferred, because in 
the first place an interest in the decree 
cannot be carved out separately. If the 
entire decree is transferred, it is not pos~ 
sible to retain part of the rights or inte~« 
rests contained- in that decree. Second- 
ly, the right to occupy and possess the 
property in pursuance of the decree is 
not an interest in the property restricted 
in its enjoyment to the owner personally. 
The landlord can obtain possession of 
property in pursuance of any decree 
passed under S. 13 (1) (g) and the pro- 


JU/TU/D944/77/MBR 


[Pr. 1] Ramgopal v. Satyanarayan (Jahagirdar J.) 


A.I. R 


perty can be enjoyed by any person 
other than the landlord. (Para 15) ° 

(C) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
Ss. 13 (1) (g) 17 — Transfer of decree 
passed under Section 13 (1) (g) — Decree 
can be executed by assignee. (1947) 2 
Mad LJ 419, Dissented from, 


A decree is the culmination of a suff 
which has been filed on a cause of action, 
As soon as a decree is passed, the ori- 
ginal cause of action is merged in it and 
has no separate existence. A decree 
which is a property under the general 
law can be transferred unless there 
is a specific limitation or restriction 
placed upon it by any law. The Bombay 
Rent Act does not place any such limita« 
tion or restriction. We cannot infer such 
a restriction from the provisions of S. 17. 
A restriction on. right which is recognised 
under the law of the land must be pro- 
vided more explicitly. (Paras 18, 24} 

In view of this, the assignees of a dea 
cree which has been passed in favour of 
their assignor for possession of the suit 
premises for personal requirement under 
S. 13 (1) (g) are entitled to execute the 
decree for possession. AIR 1957 Nag 100, 
Distinguished; Civil Revn. Appin. No. 822 
of 1951, D/- 15-7-1952 (Bom), Applied; 
(1963) 4 Guj LR 721 and (1952) 2 All ER 


23, Rel. on; (1947) 2 Mad LJ 419, Dis« 
sented from. (Para 27) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2358 27 
AIR ‘1978 SC 1311 -> 10 
ATR 1973 SC 2110 27 
AIR 1972 SC 1371 12 
ATR 1967 SC 375 17 
(1963) 4 Gui LR 722 23 
AIR 1957 Nag 100 19 


(1952) Civil Revn. Appin. No. 822 of 1951 
D/- 15-7-1952 (Bom) 2 
(1952) 2 All ER 23 : (1952) 2 QB 455 25 
(1947) 2 Mad LJ 419 20 
AIR 1941 Mad 126 27 
R. V. Jahagirdar; for Petitioner; A. C, 
Agarwal, for Opponent No. 1. 


JAHAGIRDAR, J.:— On City Survey 
No. 2880/6, in the city of Sholapur, there 
was. a godown, bearing Municipal No, 
748/5, belonging to one Rajkumar Laxmi~ 
narayan Rathi. Two-third of this godown 
was rented to Ramgopal Shrikisan Asawa, 
the petitioner in the present petition, on 
a monthly rent- of Rs. 69-64. In 1968 
the said Rajkumar issued a notice termi- 
nating the tenancy of the petitioner with 
effect from 31st March 1968 and follows 


? 
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ed this up by filing a suit on 4th Mey 
1968 in the Court of the -Civil Judge, 
Junior Division, for possession of the 
leased premises on various grounds. This 
suit, being Regular Civil Suit No. 444 3f 
1968, was filed by the said Rajkumar, as 
already mentioned, for possession on the 
ground that the petitioner was in arrears 
of rent for more than six monchs, that 
the petitioner had sublet a portion of the 
suit premises for parking of a zar, that 
the petitioner had made a permanent 
construction without the consent of the 
landlord and lastly that the lanclord r2- 
quired the suit premises bona fide’ and 
reasonably for his occupation inasmuch 
as it was necessary for stocking goods in 
hig expanding cloth business. 


2. The suit was dismissed by the 
trial Court and in the appeal preferred 
by the landlord, on 30-6-1970 conseat 
terms were arrived at between the par- 
ties and accordingly a decree was passed. 

3. Thereafter, on 27th April 1971, the 
said Rajkumar, who was the original d2- 
cree~holder, sold the entire bui_ding in 
which the suit premises were situated 
along with the decree obtained by him 
in the proceedings mentioned herein- 
before to the respondents in tkis peti- 
tion. The consideration for this assign- 
ment is mentioned as Rs. 16,900)- in the 
sale-deed. Thereafter, on Ist Sept. 1971, 
the respondents filed an execution appi- 
cation, being Regular Darkhast No. 338 
of 1971, for possession of the premises 
which the petitioner had agreed to dei- 
ver to the landlord in terms of the con- 
sent decree passed on 30th June 1970. 


4. The petitioner resisted the Der- 
khast by contending that the decree pass- 
ed under S. 13 (1) (g) of the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947, hereinafter referred to 
as “the Rent Act”, could not be executed 
by a person who has not originally cb- 
tained the decree in the suit, He con- 
tended that the right to take possession 
under the decree is restricted to the per- 
son who has obtained the decree, the 
same being personal to the pleintiff in 
the suit for possession, 

5. The learned Joint Civil Judge, Junior 
Division, Sholapur rejected the contention 
of petitioner and directed the Darkhast 
to be proceeded with, by his judgment 
“ and order dated 17th July 1973. There- 
after the petitioner preferred an appeal, 
being Civil Appeal No. 213 of 1973, which 
was heard and dismissed by the IInd 
Extra Assistant Judge, Sholapur, by ‘ais 
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judgment and decree dated 18th April 
1974. While dismissing the appeal of the 
‘petitioner, the learned 
sistant Judge held that it was not ap- 
parent on the face of the decree that the 
decree was passed under S. 13 (1) (g) of 
‘the Rent Act and secondly that the de- 
cree could be executed even by a trans- 
feree notwithstanding the provisions in 
5. 17 of the Rent Act, 


6. Being aggrieved by the aforesaid 
decree passed by the JI Extra Assistant 
Judge of Sholapur, the petitioner first 
preferred Second Appeal No. 860 of 1974 
which was admitted. At the time of the 
final hearing of the second appeal Mr. 
Agarwal, the learned Advocate appear- 
ing for the respondents, took an objec- 
tion to the maintainability of the appeal 
on the ground that in execution proceed- 
ings relating to a decree passed under 
the Bombay Rent Act, a second appeal 
does not lie to the High Court, inasmuch 
as, a second appeal does not lie against 
the decree itself passed in the suit. This 


‘preliminary objection was upheld by us 


and Mr. Jahagirdar, appearing for the 
petitioner, accepted this position and 
made an oral application for converting 
the second appeal into a writ petition 
under Art. 227 of the Constitution. By 
an order passed on 17th Nov. 1976 we 
granted this prayer and Mr. Jahagirdar 
undertook to file a memo of petition 
within the time allowed by us incorporat- 
ing the grounds in the petition which 
were already raised in the second appeal. 
On this term and subject to this under- 
taking, this matter has been heard as a 
Special Civil Application under Art. 227 
of the Constitution. 


7. Mr. Agarwal, who appears for the 
Respondents, waived the notice and 
agreed that we should proceed to hear the 
petition on merits as if it is a special 
civil application fixed for final hearing 
subject, however, to his objection that 
there is an inordinate delay in the con- 


_version of the second appeal into special 


civil application and, therefore, on that 
ground it should be dismissed. This ob- 
jection is baseless inasmuch as the second 
appeal was filed in time and when we 
were to convert it into a petition under 
Art, 227 of the Constitution, the date of 
filing must be the date on which the ori- 
ginal appeal itself was filed, Mr. Agarwal 
further contended that the main judg- 
ment does not disclose any error of law 
apparent on its face and, therefore, the 
petition must be dismissed. This objec- 


II Extra As- ` 
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tion will be dealt with 
the case itself. 

” 8. Mr. Jahagirdar, who appears for: 
the petitioner, assailed the judgments of 
the two Courts below and contended that 
the reasoning of the Courts below in 
support of the execution of the decree by- 
the assignees of the decree is . defective 
and their interpretation of the provisions 
of the Rent Act -and in particular S. 13 
(1) (g) and S. 17 discloses.an error of 
law which is patent on the face of the 
record. It was Mr. Jahagirdar’s conten- 
tion that the decree under S. 13 (1) (g) 
of the Rent Act is obtained on the 
ground that the landlord reasonably and 
bona fide requires the suit premises for 
occupation by himself ` and if, therefore, 
after the decree is passed it. is transfer- 
red or assigned to some one else, the 
very basis on which the decree was pas- 
sed disappears and, therefore, that decree 
cannot be executed by the assignees or 
the transferees. A necessary corollary of 
this argument was that the right to take 
possession in pursuance of a decree: 
passed under S. 13 (1) (g), is personal 
to the plaintiff in the suit in which a 
decree was passed and restricted to the 
person who has obtained that decree. If 
such a person, as a result of certain deve- 
lopments after the passing of the decree, 
is unable to take possession in pursuance 
of the decree, no one else can be nomi- 
nated by him to execute the decree and 
to take possession. Mr. Jahagirdar fur- 
ther contended that the interest to enjoy 
the property under the decree passed 
under S. 13 (1) (g) ig restricted in its 
enjoyment to the owner of the decree 
and by virtue of the provisions contain- 
ed in S. 6 (d) of the T. P. Act the same 
cannot be transferred. To put it in ano- 
ther way, the learned counsel. for the 
petitioner said that though the decree is 
transferable, the right to take posses- 
sion and enjoy the property which is an 
integral part of the decree is an interest 
which remains with the transferor. 
Though the transferor has transferred 
all other interest in the decree, the inte- 
rest to enjoy the property by executing 
the decree obtained under 5S. 13 (1) (g) 
should be carved out and should be left 
with the transferor who has otherwise 
sold all the rights, title and interest 
under the decree, 

9. When Mr. Jahagirdar opened his 
case by pointing out that the decree 
under execution is a decree under S. 13 
(1) (g) of the Rent Act, Mr. Agarwal, 
appearing for the Respondents, pointed 


when we consider 
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out that the decree on the face of it does 
not show that it is a decree under S. 13 
(1) (g) and, therefore, all the arguments 
which may be built up by Mr. Jahagir- 
dar on the ground that it is a decree . 
under S. 13 (1) (g) will be without any 
foundation. > It is undoubtedly true, as 
Mr. Agarwal contends and as Mr, Jaha- 
girdar without difficulty concedes, that 
the decree as it stands does not disclose 
that it was passed under S. 13 (1) (g) 
of the Bombay Rent Act; in fact it does 


not disclose at all that it was 
passed under the Rent Act itself. 
Mr. Jahagirdar contended that in the 


execution proceedings be is entitled to 
take objection on the ground that the 
decree is inexecutable because it is under 
S. 13 (1) (g) and on the grounds which 
we have already summarised above and 
which will be examined later on. If he 
is entitled to resist the decree on the 
ground that it is inexecutable, he is also 
further entitled to show what the nature 
of the decree ` is and in what circum- 
stances it was passed. i 

10. It is now well-settled that a spe- 
cial Court constituted under the Bombay 
Rent Act, as under other Rent Acts, can- 
not pass a decree except on one or the 
other ground mentioned in the Rent Act. 
As the decree under execution does not 
disclose on what ground it was passed 
and whether it was passed under the 
Rent Act at all it was necessary to find 
out the ground on which it was passed. 
If a Court passes a decree on a ground 
de hors the Act, then that decree would 
be a nullity. Mr. Jahagirdar, however, 
concedes that he is not attacking this 
decree on the ground that it is a nullity 
but he says that he is entitled to show 
that the decree under execution is a con- 
sent decree and that it does not bear the 
imprint of the reasoning of the Court 
passing that decree that it is a decree 
passed validly on one ground or the 
other mentioned in the Rent Act itself 
and he cannot argue on the inexecut- 
ability of the decree unless: he is allowed 
to refer- to the material on record be- 
cause of the absence- of recitals in the 
consent decree. For this purpose he re- 
lied upon a judgment of the Supreme 
Court in Mr. K. K. Chari v. R. M. Se- 
shadri, AIR 1973 SC 1311. While dealing 
with the question that the Court under 
the Rent Act must pass a decree of- evic- 
tion on one or the other ground men- 
tioned in the Act and if at same stage 
the consent decree does not disclose whe- 
ther it was passed after the satisfaction 
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of the Court of the existence of one oar 
the other pround necessary for passirg 
a decree, it was held, it would te legiti- 
mate to refer to the other material cn 
record to be satisfied that there was 
material before the Court which passed 
the decree. 

11. The Supreme Court in the above- 
said decision said (at p. 1319 of AIR): 

anas It is no doubt true that the ord2r 
on the face of it does not show that the 
Court has expressed its satisfaction that 
the requirement of the landlord is bona 
fide. If the Court had expressed its satis- 
faction in the order itself, that will con- 
clude the matter. That the Couri was so 
satisfied can also be considered irom tre 
point of view whether a stage had bean 
reached in the proceedings for the Court 
to apply its mind to the relevant ques- 
tion. Other materials on record can also 
be taken into account to find ovt if the 
Court was so satisfied...... He 
If the material on record other than the 
decree itself could be referred to for 
finding out whether the decree has been 
validly passed, Mr. Jahagirdar conterds 
that the same material can be referred 
to for the purpose of finding out on what 
ground the decree has been passed, as 
he says a decree passed by the Special 
Courts under the Rent Act cannot be 
valid unless it . is passed on one or ` the 
other ground mentioned in the statcte. 
If the decree itself does not show on what 
ground it was passed, it will be leg:ti- 
mate to find out from the other records 
as to the ground on which it was beng 
passed. 


12. The duty of the executing Court 
has been explained by the Supreme 
Court in Bhavan Vaja v. Solanki Hanuji 
Khodaji Mansang, AIR 1972 SC 1371 in 
the following terms (at p. 1374): 


“Tt is true that an executing Court 
cannot go behind the decree under exe- 
cution. But that does not mean that it 
has no duty to find out the true effect of 
that decree. For construing a decree it 
Can and in appropriate cases, it ought to 
take into consideration the pleadings as 
well as the proceedings leading upto the 
decree. In order to find out the meaning 
of the words employed in a decree the 
Court often nas to ascertain the circum- 
stances under which those words came to 
be used. That is the plain duty of the 
executing Court and if that Court fails 
to discharge that duty it has plainly 
failed to exercise the jurisdiction vested 
in it. Evidently the executing Court in 
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this case thought that its jurisdiction be- 
gan and ended with merely looking at 
the decree as it was finally drafted...... n 

13. We uphold this contention of Mr.. 
Jahagirdar and allow tim to refer to 
other material. if any, on the record for 
the purpose of finding out that the de- 
cree passed is under S. 13 (1) (g) and not 
under any other section. Mr. Jahagirdar 
referred us to what has been described 
as a judgment by the learned District 
Judge of Sholapur before whem the con- 
sent terms were arrived at and who pas- 
sed the decree under those consent terms. 
The learned District Judge briefly re- 
viewed the evidence which had been re- 
corded before the trial Court which had 
dismissed the suit and expressed his 
opinion that the plaintiff had no case for 
possession of the suit premises on the 
grounds that the petitioner had erected 
a permanent structure or that the peti- 
tioner had committed default in respect 
of rent for more than 6 months or that 
the petitioner had sublet any part of the 
suit premises. He was, however, of the 
view that the landlord was entitled to 
possession and must be granted posses- 
sion on the ground that he bona fide 
and reasonably required it for using as 
a godown. Mr. Jahagirdar rightly points 
out that the learned District Judge was 
satisfied of the existence of the evidence 
regarding the bona fide and reasonable 
requirement and of the total absence of 
the other three grounds on which the 
landlord had brought the suit. After the 
learned District Judge applied his mind 
as detailed above and gave his views, he 
stated that the parties enterad into the 
settlement the terms of which are as 
follows :— 

“ORDER 

The appeal is allowed. { 

A decree in terms as stated below. 

Both the parties have now settled the 
matter and deft. accepts and agrees 
that he would deliver the possession of 
half portion of the godown in his posses- 
sion so that the plaintiff may set up a 
wall and utilise half of the portion in 
possession of the defts. that is to say 
approximately 1/3rd of it is in posses- 
sion of the tenant and out of the re- 
maining portion in possession of the deft. 
half portion of the godown would 
be surrendered by the defendants in 
favour of the plaintiff as soon as he con- 
structs the wall and separates the por- 
tion for his own use, 

It is further accepted that the rent for 
such portion. as will be continued with 
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the deft. would be Rs. 35/- per month 
and the month of tenancy would be ac- 
cording to the Gregorian calendar from 
first of each month to the last day of 
each month, The landlord will have 
cnoice to select the portion to be taken 
by him and the deft. will have half por- 
tion that will be left out by the land- 
lord. 


It is accepted by both the parties that 
they would device ways and means of 
setting up of wall and taking the posses- 
sion, in case they are unable to settle the 
matter, the Court executing the decree 
should decide the mode of division ard 
get the partition wall constructed under 
the supervision of a Court Commissioner, 
and deliver half portion to the plaintiff 
in execution of the decree. In case the 
deft. in any manner non-co-operates, the 
Court executing the decree will be er- 
titled to give appropriate direction fcr 
the costs or damages suffered ‘by the 
plaintiff on account of non-co-operation 
of the deft. in the proceeding in the 
execution of this decree. The deft. wil 
be liable to pay the rent at the rate cf 
Rs. 69-64 for the period till which the 
partition will be set up. Order of the 
costs passed by the trial Court in the 
suit stands confirmed in respect of the 
suit; but the parties shall bear their 
ecsts in respect of the appeal as incur- 
red. 


Dated 30th June, 1970”. 

14. As the terms mentioned. above 
stand, they do not disclose, as contended 
by Mr. Jahagirdar, the ground on which 
the decree for possession had been pas- 
sed by the learned District Judge. 

15. After having thus satisfied us 
that the decree in execution was a decree 
passed under S. 13 (1) (g) of the Rem 
Act, Mr. Jahagirdar contended that the 
interest which is a part of the decree 
for occupying and enjoying the property 
after the decree is executed cannot be 
trensferred in view of the provisions 
contained in S. 6 (d) of the Transfer ol 
Property Act. That provision is as fol- 
lows :— 

"An interest in property restricted in 
its enjoyment to the owner personally 
cannot be transferred by him.” 

We are not inclined to accept this sub- 
mission of Mr. Jahagirdar because in the 
first place an interest in the decree can- 
lng be carved out separately as suggest- 
ed by him. If the entire decree is trans- 
ferred, it is not possible to retain par 
lof the rights or interests contained in 
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that decree. Secondly, we are also satis- 
fied that the right to occupy and possess 
the property in pursuance of the decree 
is not an interest in the property res- 
tricted in its enjoyment to the owner 
personally. The landlord can obtain 
possession of property in pursuance of 
any decree passed under S. 13 (1) (g) 
and the property can be enjoyed by any 
person other than the landlord. 

16. The next argument, which is 
more elaborate, advanced by Mr. Jaha- 
girdar was that when analysing the 
scheme of the Act and in particular the 
provisions of S. 13 (1) (g) and S. 17 of 
the Act, it is implicit that a decree pas- 
sed under S. 13 (1) (g) cannot be trans- 
ferred especially to strangers and such a 
transfer, if made, will not enable the 
Stranger to execute the decree. Accord- 
ing to him, if the execution of such a 
decree by the transferee or assignee is 
allowed, it would defeat the provisions 
of S. 17 of the Rent Act and the entire 
decree will lead to contravention of the 
said provisions and if the Court comes 
to the conclusion that the execution of 
the decree leads to illegal results, the 
Court should not lend assistance to such 
execution, 

17. Sub-section {1} of S. 17 of the 
Rent Act provides that where a decree 
for eviction has been passed by the Court 
on the ground specified in cl. (g) of sub- 
sec. (1) of S. 13 and the premises are 
not occupied within a period of I month 
from the date on which the landlord 
recovers possession, the erstwhile tenant 
is entitled to make an application to the 
Court which can order the landlord to 
place the tenant in occupation of the 
premises from which he has been evict- 
ed. The tenant is thus entitled to rein- 
statement in case the landlord fails to 
occupy the premises within one month 
after he obtains the premises in execu- 
tion of a decree passed under S., 13(1)(g). 
It is now settled by the Supreme Court 
that the requirement of occupation of 
the premises within one month after 
execution of a decree relates to a decree 
passed under S. 13 (1) (g) as also the 
requirement of construction work to be 
commenced within a period of one month 
in case of a decree obtained under S. 13 
(1) @ ~~ Wide Krishanial Ishwarlal Desai 
v. Bai Vijkor, AIR 1967 SC 375). Accord- 
ing to Mr. Jahagirdar, the landlord men- 
tioned in S. 17 (1) is the landlord who 
has obtained a decree; it is the same 
landlord who has authority to execute 
the decree and obtain possession; it is 
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again the same landlord who hes to oc- 
cupy the premises the possession of 
which he has thus obtained. If S. 13 
(1) (g) and S. 17 are read together, as 
indeed they ought to be read together, 
Mr. Jahagirdar says that the landlord 
who figures jin the latter section must 
be the same landlord who had appearad 
in the earlier section. The decree for 
self-occupation cannot be obtained dy 
one landlord and executed by another 
landlord. At first sight the argument 
advanced by Mr. Jahagirdar appears to 
be attractive as it apparently advances 
the object for which the Rent Act was 
enacted. If a landlord obtains a decree 
on the ground that he requires the suit 
premises for occupation by himself or sy 
members of his family and after obtain- 
ing the decree he transfers the same it 
will, according to Mr. Jahagirdar, give a 
handle to persons who have where- 
withals to purchase the decreas and to 
execute the same. If we were to rest cur 
judgment only on the object of the Rent 
Act and the possible abuses to which 
any other interpretation would lead we 
would have upheld the contention of 
Mr Jahagirdar. 

18. But for the purpose of interpreting 
the provisions of S. 17 as narrowly as is 
suggested by Mr. Jahagirdar it would 
require more explicit and compell:ng 
reasons than the ones mentioned by Mr. 
Jahagirdar. It must be noted that he 
decree is the culmination of a suit which 
has been filed on a cause of action. As 
soon as a decree is passed, th2 original 
cause of action is merged in it and ias 
no separate existence. The decree is pro- 
perty which is capable of being trans- 
ferred or assigned as any other form of 
property is capable of being assigned or 
transferred. If it is so, to hold that a 
particular decree is incapable of being 
transferred or assigned or at any rate 
incapable of being executed it will be 
necessary to look for much stronger res- 
trictions than those suggested by the 
interpretation put by the learned coun- 
sel for the petitioner on S. 17. The pro- 
perty can be transferred under a law; 
the transferee of a property who is the 
owner of that property is entitled to 
handle it as an owner of any other pro- 
perty. If, therefore, it is being suggested 
that a particular type of property is sub- 
ject to limitation and restrictions those 
limitations and restrictions must be 
found clearly or by necessary implica- 
tion in some provision of law. We are 
wnable to accept that the provisions of 
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S. 17 of the Rent Act impose any such 
restriction by necessary implication; that 
they do not expressly impose such res- — 
triction is obvious. 

19. Mr. Jahagirdar in support of his 
submission referred to a decision of Nag- 
pur High Court, viz., Dwarkanath Jagan- 
nath Gupta v. Amarnath Gopinath 
Gupta, AIR 1957 Nag 100. That was a 
case under the Central Provinces and 
Berar Letting of Houses and Rent Con- 
trol Order (1949). Clause 13 (3) of the 
said order contemplated a personal need 
of the landlord as a ground for grant of 
permission tọ terminate the tenancy. 
Petitioner No. 1 in these proceedings 
was the father of Petitioner No. 2 and 
was the landlord of a house which was 
in occupation of the Respondents Nos. 1 
to 4 in that petition as tenants. Peti- 
tioner No. 1 made an application to the 
Controller for permission to terminate 
the tenancy but before this permission 
was granted, there was a partition in the 
family and the suit house was allotted 
to Petitioner No. 2. 

The question then arose as to whether 
the Petitioner No. 1 could continue the 
proceedings for obtaining permission 
under cl. 13 (3) of the aforesaid Order. 
It was held that since the property itself 
had been transferred to a person other 
than the one on whose behalf the per- 
mission was being sought the proceedings 
could not be continued on behalf of Peti- 
tioner No. 1. In that case proceedings 
were continuing and had nọt culminated 
in the passing of a decree which is the 
case here. We do not, therefore, think 
that the said decision will assist Mr. 
Jahagirdar in any way. . 

20. Reliance was also placed by Mr. 
Jahagirdar on a decision of the Madras 
High Court in Dr. Mohammed Ibrahim 
v. Rahim Khan (1947) 2 Mad LJ 419. 
The Madras High Court held that an 
order of the Rent Controller directing 
the tenant to put the landlord in posses- 
sion of his house on the ground that the 
landlord desired to occupy the house 
himself is one for the personal benefit of 
the landlord and is not capable of exe- 
cution after the death of the landlord 
at the instance of his legal represen- 
tatives. Mr. Jahagirdar with considerable 
justification contends that if according 
to the said decision the legal represen- 
tatives of the deceased landlord who had 
obtained the decree for possession on the 
ground of bona fide requirement for per- 
sonal occupation could not execute the 
decree, the assignees could do so much 
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less they being total strangers to the 
proceedings which culminated in the 


decree and also to the family of the 
landlord. The learned single Judge of the 
Madras High Court while delivering the 
said judgment held that like a decree for 
restitution of conjugal rights or like a 
decree in favour of a widow to reside in 
a house the decree obtained by a land- 
‘lord for possession of the premises on 
the ground of requirement of personal 
occupation is a personal decree and with 
the death of the landlord-decree-holder- 
the substratum of the decree is demo- 
lished with the result that the decree 
itself becomes inexecutable, 


21. With great respect we are unable 
to agree with the observations in the said 
judgment which compare a decree for 
possession of the suit property on the 
ground of personal requirement of a 
landlord with a decree for restitution of 
conjugal rights or with a decree in favour 
of a widow to reside in a house. The pro- 
visions of the Bombay Rent Act do’ not 
at any place impose any limitations or 
fetters on the person who obtains a de- 
cree to transfer the same in favour of any 
other persons; there is no modification 
of the rule of general law, viz, that a 
decree can be transferred like any other 
property can be transferred, There is no 
reason for us to hold that a decree for 
possession of the suit premises for perso- 
nal requirement of the landlord, like 
any other decree, cannot be transferred, 
In any case, the observations of the 
single Judge in the above-mentioned de- 
_ cision are contrary to the judgment of 
Chief Justice Chagla in Kadarbliai Dossa- 
ji v. Sugrabai w/o Mohomadali Esufali 
(Civil Revision Application No. 822 of 1951 
decided on 15th July 1952 (Bom), unreport- 
ed). The facts of the case decided by the 
Chief Justice Chagla were that plaintifis 
Nos. 1 and 2 had filed a suit in the Small 
Cause Court at Bombay for possession 
of certain premises on the ground that 
they required the. same for the use and 
occupation in order to carry on a busi- 
ness. They succeeded in obtaining a 
decree but before execution could be 
concluded, plaintiff No. 1 died and’ in 
execution proceedings the heirs of plain- 
tiff No. 1, though not, necessary, were 
brought on record. The executing Court 
held that execution proceedings ` were 
maintainable despite the death of plain- 
tiff No. 1. This decision was challenged 
in a revision petition in the High Court 
and it was contended on behalf of the 
petitioner-judgment-debtor. that with the 
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death of the original plaintiff. No. 1 the 
basis of the decree had vanished and, 
therefore, the decree could not be exe- 
cuted. Rejecting this contention the 
learned Chief Justice pointed out : 


O That to me is a very startling 
proposition of law. I can understand a 
plaintiff dying pending suit. In that case 
the question always arises whether the 
cause of action which was in him surviv- 
ed to his legal representatives. If the 
cause of action did not survive the 
suit must abate and must fail, But 
I have never heard this propo- 
sition being advanced in relation to 
a decree. Once a decree is passed the 
cause of action is merged in the decree 
and in law the legal representative of 
the deceased decree-holder is entitled to 
execute the decree even though the 
decree might have been personal to the 
plaintiff. The legal representative does 
not execute the decree in his own right, 
but in the right of the estate which he 
represents, That to my mind is an ele- 
mentary proposition and the Rent Act 
does not in any way alter that elemen- 
tary proposition............ ms 


22. This proposition of law laid down 
by the learned Chief Justice must be 
held to be applicable to the assignees 
of the decrees also for there is nothing 
in the Rent Act to hold otherwise, viz.,. 
assignees of a decree cannot execute a 
decree, > 


` 23. At this stage we may refer to a 
decision of the Gujarat High Court in 
Budhaji Bakerji v, Desai Shantilal 
(1963) 4 Guj LR 721. The facts in that 
case disclose that the opponent had ob- 
tained a decree for possession of the suit 
premises on the ground mentioned in 
el. (i) of S. 13 (1) and after the decree 
was passed assigned the decree to the 
respondents in the petition ‘before the 
High Court. It was contended on behalf 
of the tenants that the decree passed 
under cl.’ (i) of sub-s. (1) of S. 13 was” 
a personal decree and that the decree 
could only be executed by the person . 
who was the landlord at, the time when 
the cause of action arose and that it 
could not be executed by anyone else. 
Mr, Justice Miabhoy, who heard the peti- 
tion, rejected this contention and while 
doing so relied upon the judgment of the 
Chief Justice Chagla to which we have 
already referred above. Mr. Agarwal, 
who appears for the respondents, points 
out that there is no distinction, in so far 
as the executability is concerned, be- 
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tween the decree passed under S. 13(1)(i) 
and S. 13 (1) (g) of the Rent Act. Mz. 
Agarwal says that the contention of Mr. 
Jahagirdar that the provisions of S. I7 
by necessary implication exclude tke 
possibility of a decree under S. 13 (1) (g) 
being executed by a person other then 
the one who obtained the decree, can- 
not be accepted in view of the decisicn 
of the Gujarat High Court ag well as the 
decision of the Chief Justice Chagla of 
our High Court. 

24. For the reasons which we hare 
already‘ indicated above, we are of the 
opinior. that a decree which is a pro- 
perty under the general law can be trans- 
ferred, unless there is a specific limi- 
tation or restriction placed upon it by 
any law. The Rent Act does not plaze 
any such limitation or restriction. We 
cannot infer such a_ restriction fram 
the provisions of S. 17. A restriction on 
right which is recognised under the lew 
of the’ land must be provided more , ex- 
plicitly. : 

25. It would not be out of place to 
mention here that prior to 1953 there 
was a provision under the Rent Act 
which prohibited a person who purchas- 
ed a property after 1947 from filing a 
suit for the possession of the property 
on the ground mentioned in S. 13 (1) ‘g) 
of the Rent Act. In 1953 this restriction 
was removed, At no time neither then 
or since then a restriction on the trans- 
ferability of a decree passed under 
S. 13 (1) (g) has been included in the 
Rent Act. If there is no restriction on 
the transferability of the decree itself 
there is no reason for us to go further 
and say that the executability of che 
decree transferred can be stopped, 

26. We are able to find support to our 
view from the decision of the Queen’s 
Bench of the High Court in Goldthorne 
v. Bain, 1952 (2) All ER 23. This was a 
unanimous judgment of three Judges. In 
that case the landlord’s mother had >b- 
tained an unconditional order for posses- 
sion on 8th March 1951 and before. the 
order could be executed she died on 3)th 
August 1951. By~her will she left the 
house to her daughter. On 15th Decem- 
ber 1951 the executors under the will 
executed an assent to the devise thereby 
vesting the legal estate in the daughzer. 
The daughter thereafter claimed that 
she was entitled to the benefit of the 
order of 8th March 1951. The ‘trial 
Court had ordered delivery of possession 
of the house to the landlord’s daughter. 
Somervell, L. J., who delivered the _ea- 
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ding judzment said that it was not an 
order which ceases on the death. of the 
landlord who obtained the order conced- 
ing that there could be certain illogica- 
lity about it. The learned Lord Justice 
Said that it could-never have been sug- 
gested that if a landlord, who had ob- 
tained an order, such as the present, died 
before he had time to move in, the 
tenant could claim that the status quo 
ought tc be re-established. The conclu- 
sion to which the Lord Justice came was 
reinforced by the difficulties of applying 
to the circumstances which might arise 
in other cases the principle on which 
the learned (County) Judge based him- 
self Jenkins, L. J. who gave the major 
judgment concurring with Somervell, 
L. J. said as follows: 

leii „I think it is impossible to draw 
a distinction between orders based on a 
default of the tenant, such as non-pay- 
ment of rent, and orders based on the 
personal circumstances of the landlord. 
In both cases, as it seems to me, ' the 
circumstances on the strength of which 
the landlord is seeking possession, and, 
indeed, the overriding condition as to 
the reasonableness of making the order, 
must be Considered with reference to the 
facts as they stand ‘at the date of the 
hearing. The order, once made, is an 
order which, though subject to the spe- 
cial provisions of ‘S. 5 (2) of the Act of 
1920 applicable to orders for possession 
in Rent Act cases, remains, notwith- 
Standing the death of the original plain- 
tiff, a valid order for possession and one 
capable of enforcement by the successors 
in title of the original plaintiff......... 4 

27. We -are, therefore, of the opinion 
that the respondents who are assignees 
of a decree passed in'favour of their 
assignor for possession of the suit pre- 
mises on the ground mentioned in cl. (g) 
of S. 13 (1) are entitled to execute the 
decree for possession. There is no force 
in Mr. Jahagirdar’s contention that sub- 
sequent to the passing of the decree 
there is a change in the circumstances 
which change’ in fact brings about a 
change in the complexion of the decree 
itself and the decree becomes inexecut- 
able. For this purpose he relied upon al 
judgment of the Madras High Court in 
Chinna Goundan v. Kalyanasundaram 
Iyer, AIR 1941 Mad 126, which lays 
down that a judgment-debtor is not de- 
barred from raising a plea in execution 
proceedings that a change in law ren- 
ders the decrée inexecutable though the 
decree was valid wae it -was passed, He 
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relied upon the judgment of the 
Shantilal Thakordas 


also 
Supreme Court in 
v. Chimanlal Maganlal Telwala, 
1976 SC 2358 in which it was held by the 
Supreme Court overruling Phool Rani 
v. Naubat Rai Ahluwalia (AIR 1973 SC 
2110) that despite the death of the plain- 
tiff in the suit for possession of the pre- 
mises on the ground of bona fide per- 
sonal requirement the suit could be con- 
tinued by his heirs and legal represen- 
tatives. The Supreme Court according to 
Mr. Jehagirdar further held that if a 
stranger is brought on record in place of 
the oiginal plaintiff the suit cannot pro- 
ceed. We do not think that the law laid 
down by the two decisions affects our 
judgment. In fact, we have allowed Mr. 
Jahagirdar to contend that the decree is 
inexecutable but we have rejected his 


contention. on the ground that no restric-. 


tion which he has suggested could . be 
read into the provisions of the Rent Act. 
28. In the result, the Special Civil 
Application is liable to be dismissed. The 
point of law involved in the petition is 
not covered directly by any reported 
decision. The petitioner had consented 
to part with the possession of a part of 
the premises in his’ possession on the 
ground that it would be occupied by his 
landlord. One cannot, therefore, say that 
the petitioner was unjustified in resisting 
the claim for possession made by the 
transferee in the decree. In these cir- 
cumstances we direct that the parties 
shall bear their own costs throughout. 
29, Rule discharged. A ea 
Rule discharged. 
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Laxman Dattatraya More and others, 
Petitioners v, Manohar Namdeo Konde, 
Opponent, i 

Special Civil Appin. No. 2033 of 1971. 
D/- 1-12-1976.* 

Bombay Rents, Hotel and Lodging 
House Rates. Control Act (57 of 1947), 
S. 17-B — Notice under — Need not be 
in writing. f 

The notice contemplated under S. 17-B 
need not be in writing. An oral notice is 
good and sufficient notice. The purpose 

. of the notice is to notify to a landlord of 
the tenant’s intention to occupy a tene- 
ment in the new building on its comple- 





*(To set aside order passed by Asst. Judge 
at Pune, D/- 28-6-1971). 
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‘tion on the conditions 
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laid down in 
S. 17-B. The provision regarding the 
Biving of notice should receive liberal 
interpretation. (Para 11) 

Anita Agarwal with A, C. Agarwal, for 
Petitioners; D. S. Marathe, for Opponent. 

ORDER :— In this writ petition under 
Art. 227 of the Constitution, the peti- 
tioners landlords challenge the validity of 
the judgment and order dated 28th June 
1971 passed in Civil Appeal No. 822 of 
1970 setting aside the decree of the trial 
Court and directing the petitioners to put 
the respondent-tenant in possession of one 
room on the first floor of the suit pro- 
perty which is vacant and in their pos- 
session, 

2. The respondent had taken on lease 
one room on the ground floor of house 
No. 348/2, Genesh Peth, Poona, owned by 
the original petitioner’s mother Sonubai 
Dattatraya More. Sonubai had filed Civil 
Suit No, 4444 of 1964 for recovery of pos- 
session of the said room against the res- 
pondent on the ground that the same was 
required by her for the purpose of erect- 
ing new construction on the premises 
sought to be demolished as provided 
under S, 13 (1) (bh) of the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947 (hereinafter referred to 
as “the Bombay Rent Act’). That suit 
was finally decreed in Sonubal’s favour 
on 25th February 1967. Sonubai had given 
necessary undertakings in the said suit 
as required by S. 13 (3-A) of the Bombay 
Rent Act. On making new contruction 
she had agreed to allow the respondent 
to occupy one room tenement therein. 

3. Thereafter, on 25th April 1967, the 
respondent sent a written notice to Sonu- 
bai which was delivered to her on 27th 
Apr. 1967, informing her of his intention 
to occupy a room in the newly construc- 
ted house and his willingness to pay the 
standard rent in respect of the tenement 
and that his occupation shall be on the 
same terms and conditions on which he 
occupied the premises immediately be- 
fore the eviction. On 28th Apr, 1967, the 
respondent handed over possession of the 


. premises in his occupation to Sonubai. 


Thereafter. according to the respondent, 
he gave oral notices to Sonubai during 
her life-time. Sonubal died some time in 
Sept, 1967. Second notice dated 23rd 
Nov. 1967 was also served upon the pre- 
sent petitioners as the legal representa- 
tives of Sonubai, whereby the respon- 
dent registered his claim for possession of 
a tenement in the newly constructed house 
in accordance with the provisions of Sec- 
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tion 17-B of the Bombay Rent Act. The 
petitioners by their reply dated 26th 
Dec, 1967 contended that the said notize 
dated 23rd Nov. 1967 was bad since tae 
respondent had failed to give notice within 
six months from 28th Apr, 1967 when ñe 
delivered vacant possession to Sonubai. 
For this reason the said notice was not in 
compliance with the provisions of S. 17-B 
and that the respondent never gave notice 
to deceased Sonubai after 28th Apr. 1957 
or to the petitioners as required by tae 
provisions of the Rent Act of his intention 
to occupy a tenement in the new building. 
Therefore, the petitioners refused to pro- 
vide accommodation in the new building. 
Hence the respondent brought the present 
suit being Civil Suit No. 1793 of 1968. 


4. As regards the evidence of the res- 
pondent regarding oral notice to Sonubai, 
the trial Court disbelieved the say of the 
respondent. The trial Court held that 
the notice dated 23rd November 1967 was 
given beyond six months from the date 
on which vacant possession was deliver- 
ed to deceased Sonubai and it was not a 
valid notice as contemplated by S. 17-B. 
In these circumstances, the trial Court 
held that the respondent was not entitl- 
ed to possession of one room in the naw 


building and no obligation was cast on the- 


petitioners under S, 17-C to give a room 
to the respondent. In the result, the suit 
was dismissed, 

5. The appellate Court reappraised “he 
evidence and came to the conclusion tnat 
the respondent had in fact given oaral 
notice to Sonubai during her life-time. 
That Court also took a different view of 
the provisions of S. 17-B and held taiat 
the notice contemplated by 8, 17-B must 
not necessarily be in writing and an cral 
notice is valid. In that view of the mater, 
the appellate Court allowed the appeal 
and directed the petitioners to put the 
respondent in possession of one room on 
the first floor which is vacant and which 
is in their possession, 


6. On behalf of the petitioners, it was 
contended that oral notice is not contem- 
plated under S. 17-B and if oral notice is 
held to be valid it would lead to several 
complications. Though the section coes 
not say that the notice has to be in writ- 
ing, but it has necessarily to be in writ~ 
ing because tenant has to comply with 
certain formalities. The main ques-ion 
before me is one of interpretation. 


7. Clause (hh) of sub-s. (1) of Ss. 13, 


13 (3-A) and (3-B) and Ss. 17-A, 17-B and 
17-C were added by Bombay Act 55 of 
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1950 as there was no provision under the 
Bom. Rent Act by which a landlord could 
recOver vacant possession of this premises 
for the purpose of demolishing them and 
erecting in their place new larger pre- 
mises. It was felt that the absence of 
such provision came in the way of de- 
velopment of properties to the fullest ex- 
tent, especially in cases where small 
structures stood in the middle of big plots 
of land. In order to encourage the fullest 
development of all plots with a view ulti- 
mately to providing the maximum num- 
ber of tenements on them, CL (hh) was 
introduced in sub-s. (1) of S. 13. At the 
Same time, to prevent abuse of this right 
on the part of landlords, certain condi- 
tions were imposed before getting vacant 
possession of the premises. In order to 
see that the landlords do not abuse the 
order of eviction obtained on the faith of 
Cl, (hh), the Legislature took special care 
in introducing sub-s. (3) in S. 17-A to 
make certain breaches penal for a term 
which may extend to three months or 
with fine or with both. 


8 The Scheme of S. 13 (1) (hh) and 
(3-A) and Ss, 17-A, 17-B and 17-C isto see 
that a tenant who has been dishoused on 
the ground that the landlord reasonably 
and bona fide requires the premises for the 
immediate purpose of demolishing coupled 
with the purpose of erecting new building 
on the premises sought to be demolished, 
is restored possession in the new build- 
ing if he intends to occupy them. Sub- 
s, (3-A) of S. 13 puts restrictions on the 
Court from passing a decree for eviction 
unless the landlord produces at the time 
of the institution of the suit a certificate 
granted by the Tribunal under sub-s, (3B) 
and undertakes to do various acts and 
things specified in sub-s, (3A). In a case 
where a landlord, after obtaining a decree 
for eviction under 5. 13 (1) (hh), fails to 
start erection of a new building not later 
than one month after the work of demol- 
ishing the premises has been carried out 
and fails to complete the new building 
not later than three months from the 
date he recovers possession of the entire 
premises, the tenant may give to the 
landlord a notice under S. 17-A of his in- 
tention to occupy the premises from 
which he has been evicted, and if the 
landlord does not heed to such a request, 
the tenant is given a right to make an ap- 
plication to the Court within six weeks of 
the date on which he delivered vacant 
possession of the premises to the landlord. 
An obligation is cast on a landlord under 
S, 17-C to intimate to the tenant the date 


24 Bom. ([Prs, 8-12] 


on which the erection shall be completed. 
That obligation is to be fulfilled by him 
on receipt of a notice from the tenant 
under S, 17-B. The Legislature has fixed 
the period during which such intimation 
is to be given to the tenant. 


9. Under S. 17B, a tenant against 
whom a decree for eviction ‘has been 
passed on the ground specified in cl. (hh) 
of sub-sec, (1) of S. 13 and the work of 
demolishing the premises and of the 
erection of a new building has been com- 
menced by the landlord, may, within six 
months from the date on which he deli- 
vered vacant possession of the premises 
to the landlord, give notice to the land- 
lord of his intention to occupy a tene- 
ment in the new building on its comple- 
tion on two conditions laid down in that 
section, If a tenant wants to rehabilitate 
himself in the new building, he has to 
give a notice to his landlord. If no such 
notice is given, the landlord is not bound 
to offer a tenement in the new building. 
A period of six months is provided dur- 
ing which a tenant can make up ‘his 
mind whether he intends to occupy a 
tenement in the new building on its com- 
pletion on the condition that he has to 
pay the standard rent in respect of the 
tenement and if it is a residential tene- 
‘ment, the tenant concerned shall not be 
required to pay rent in relation to the 
area at more than double the rate at 
which he paid rent for his former pre- 
mises, immediately before his eviction 
under the decree, unless the landlord ob- 
tains an order of the Court fixing the 
standard rent in respect of the tenement 
at a higher rate as laid down in condition 
(a). Condition (b) is that his occupation 
of the tenement shall be on the same 
terms and conditions as the terms and 
conditions on which he occupied the pre- 
mises immediately before the eviction. 


10. In Ss. 17A and 17B. the Legislature 
uses the expression “hotice”, whereas in 
S, 17C it uses the expression “intimate” 
in addition to the expression “notice”. 
The Legislature has not stated that “notice” 
or “intimation” is to be given in writing. 
The manner in which such notice or inti- 
mation is to be given either by a tenant 
to a landlord or by a landlord to a tenant 
is not stipulated. On the other hand, , it 
has taken care under S. 12 (2) to stipulate 
that the notice should be in writing and 
specifically provides the manner in which 
the service of the notice is to be effected. 
Again, in sub-s, (1) of S, 21, it is provided 
that every landlord shall, upon a notice 
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served upon him by the tenant by post 
or in any other manner, furnish the par- 
ticulars referred to therein, Here, by 
making reference to the manner of ser- 
vice which is by post or in any other 
manner, the intention is made clear, in- 
asmuch as such a notice has to be in 
writing, otherwise it cannot be forwarded 
by post. Therefore, the type of notice re- 
quired to be given under S, 21 (1) has 
perforce to be in writing if it is sent by 
post. Service can be effected in any other 
mode as is evident by use of the expres- 
sion “or in any other manner’, It is, 
therefore, left fo a tenant who desires a 
landlord to furnish him particulars con- 
templated under that section to find out 
a suitable and convenient manner of 
serving a notice upon his landlord. The 
same type of phraseology is used in sub- 
sec. (2) of S. 23 which is enacted for the 
purpose of casting a duty on a landlord 
to keep the premises in good repair. Here 
again, a tenant is required to serve a 
notice upon his landlord by post or in 
any other manner, 

11. In the light of these provisions, in 
my opinion, the reasonable construction 
that I should put on S., 17B is that the 
notice contemplated under that section 
need not be in writing, An oral notice is 
good and sufficient notice. The purpose 
of the notice is to notify to a landlord 
of the tenant's intention to occupy a 
tenement in the new building on its com- 
pletion on the ‘conditions laid down in 
S. 17B. The provision regarding the giv- 
ing of notice should receive liberal inter- 


pretation. Such interpretation is not 
contrary to the language and spirit 
of the section. This broad approach ` 


is consistent with the aim and ob- 
ject of the legislation which is to pro- 
vide security of residence to a tenant, This 
construction is also proper in my opinion 
having regard to the entire scheme of 
evicting a tenant who is otherwise in en- 
joyment of property and makes it avai- 
lable to his landlord on the faith and 
understanding that the house is to be de- ` 
molished and a new erection is to be 
made thereon rapidly, and as soon as the 
premises are ready, a choice is given to 
a tenant to intimate to his landlord that 
he desires to occupy premises in the new 
building on the conditions laid down in 
S. 17B. In this view of the matter, I am 
not impressed by the contentions raised 
on behalf of the petitioners, 

12. In the present case, the appellate 
Court has held that the respondent had 
given an oral notice to Sonubai during 
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her life-time and, in my opinion, that 
fulfils the requirements of S, 17B in view 
of the interpretation that I have placed 
on that section, ; 

13. In the result, the petition fails. The 
rule is discharged with costs, The peti- 
tioners are directed to hand over posses- 
sion to the respondent of the one room 
on the first floor as provided in the a>- 
pellate order dated 28th June 1971 within 


six weeks from the date of the judgment. . 
Petition dismissed, . 
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HAJARNAVIS, J. 

M/s. R. B. Shirke Brothers, Appellant 
v. Ratnagiri Municipal Borough, Respoa- 
dent. 

Second Appeal No. 173 of 1969. 
24-8-1976* . 

Bombay Municipal Boroughs Act (18 
of 1925), S. 73 (1) (iv) — Levy of octroi 
duty on trucks brought within municipal 
limits with goods. 

The plaintiff was doing transport busi~ 
ness with its head Office at R. He had a 
workshop there and he paid Wheel Tax 
also on the vehicles in question. Whan 
the vehicles were registered with the 
R. T. O. the addresg supplied by tne 
plaintiff in respect of these vehicles was 
also of R. |In the circumstances, when the 
vehicles in question were brought with- 
in Municipal limits with goods, they 
were brought for use and therefore cce- 
troi duty could be validly levied on the 
said vehicles, AIR 1940 Bom 41 Distim- 
guished; : (1963) 65 Bom LR 787 Followed. 

(Paras 5, 6) 
Chronological Paras 
(1963) 65 Bom LR 787 6 
AIR 1940 Bom 41:41 Bom LR 1249 4 

K. J. Abhyankar, for Appellant; 
D. G. Rege, for Respondent. 

JUDGMENT:-— This is plaintiffs €p- 
peal against the appellate decree of fhe 
District Judge, Ratnagiri allowing fhe 
defendant’s appeal against the decree 
passed by the Civil Judge, Senior Divi- 
sion, Ratnagiri. I 

2. The appellant-plaintiff is a firm 
doing transport business with its Head 
Office at Ratnagiri. The firm owns 
many trucks. In Dec. 1962, the plaintiff 


L/- 


Cases Referred: 





*Against decision of B. A. Latthe Dist J. 


at Ratnagiri, in Civil Appeal No. 49 of 
1967. 
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brought two trucks bearing registration 
Nos. :M. H. T. 501 and M. H. T., 502 with 
goods. The octroi was paid on the goods 
brought by the trucks but no octroi was 
paid on the trucks, On 9th Feb, 1963 and 
4th April 1964, the Municipal Council 
issued notices demanding octroi duty on 
those trucks on the ground that the plain- 
tiff had brought those trucks for use in 
the octroi limits of the Municipal Coun- 
cil. The plaintiff paid the octroi duty on 
16th June 1964 under protest, The ap- 
pellant then served a notice on the de- 
fendant demanding the refund of the 
octroi stating that the octroi was illegally 
collected because the motor trucks were 
not goods and that the plaintiff had not 
brought those trucks for use in the 
Municipal limits, The Municipal 
Council did not refund the amount 
and the plaintiff filed a suit in 
the Court of Civil Judge, Senior Divi- 
sion, Ratnagiri, This suit was resisted by 
the defendant on the ground that the 
plaintiff had brought those trucks with- 
in the octroi limits for use and that the 
trucks were goods and, therefore, the 
octroi was validly levied. 


3. The learned Judge framed neces- 
sary issues. The parties led evidence. The 
learned Judge, after examining the mate- 
rial, came to the conclusion that the de- 
fendant has wrongly levied the octroi 
duty on those two trucks. He, therefore, 
decreed the plaintiffs suit. The defen- 
dant, thereafter, filed an appeal before 
the District Judge, Ratnagiri, who, after 
hearing the parties, held that the motor 
trucks were goods as understood by 
clause (iv) of sub-sec. (1) of S. 73 of the 
Bombay Municipal Boroughs „Act and 
that the plaintiff had brought those 
trucks for use within the octroi limits. 
Therefore, the octroi has been ` validly 
levied. He, therefore, allowed the appeal 
and dismissed the plaintiff’s suit. It is 
against this judgment that the present 
appeal has been filed, 

4. Mr. Abhyankar, the learned coun- 
sel forthe appellant, took me through 
both the judgments and the relevant 
provisions of the Bombay Municipal 
Boroughs Act. He invited ‘my attention 
to the decision of this court in Chunilal 
Jethalal v. Ahmedabad Borough Munici- 
pality reported in 41 Bom LR 1249: 
(AIR 1940 Bom 41) and urged that the 
learned Judge ought to have followed 
that decision. It is not possible to accept 
this contention of the learned counsel for 
the appellant. That case deals with cl. (ii) 
of sub-sec. (1) of S. 73 of the Bombay 
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Municipal Boroughs Act. Under that 
clause, the Mumiciplity is authorised to 
levy a tax on all vehicles, boats, or 
animals used for riding draught or bur- 
den and kept for the use within the said 
Borough, whether they are actually kept 
within or outside the said Borough. Un- 
der cl. (iv) of sub-sec, (1) of S, 73, the 
octroi duty is levied on animals or goods 
or both, brought within the octroi limits 
for consumption, use or sale. Under 
el. (ii), tax is leviable when these things 
are kept for use within the octroi limits, 
while under cl. (iv), introduction of tha 
goods and animals for sale, use and con- 
sumption invites the incidence of the 
tax, Therefore, the decision cited is not 
applicable with the :facts of this case. As 
stated earlier, the incidence is on the 
introduction of the animals and the goods 
within the octrof limits for sale, use and 
consumption. 

5. Here, in this particular case, it has 
been found that the plaintiff was doing 
transport business with its Head Office 
at Ratnagiri, He had a workshop there 
and he vaid Wheel Tax on these vehicles 
also. When these two vehicles were re~ 
gistered with the Regional Transport 
Officer, the address supplied by the ap- 
pellant in respect of these vehicles was 
also of Ratnagiri. Therefore, there cannot 
be any doubt that these two vehicles 
were brought within the octroi limits for 
use, It is true that these are transport 
vehicles and these will be plied all over 
the country and, therefore, they ‘may not 
be stationary at one place. The activity 
of these vehicles, however, would de- 
finitely originate from Ratnagiri. The 
learned Judge was, therefore, right in 
holding that the vehicles were brought 
within the Municipal limits for suse, 








6. Mr, Abhyankar, the learned coun~ 

sel for the appellant, urged that the 
i ane were not goods. It is not possible 
to accept this contention. The matter is 
already concluded by the decision of this 
Court in Ratnagiri Municipal Borough 
v. Dr. Shantaram Hari Ketkar, reported 
in (1963) 65 Bom LR 787. The learned 
Judge was, therefore right in holding 
that the octroi has been validly levied. 


7. The appeal, therefore, deserves to 
be dismissed and is hereby dismissed 


with costs, ane 
Appeal dismissed. 


ND, 


Kamalabai v. State (Vaidya J.) . 
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VAIDYA, J. 
-Kamalabai and others, 
The State of Maharashtra 
Opponents, 

Special Civil Appin, No. 2830 of 1976, 
D/- 19-8-1976*. 

Maharashtra Agricultural Lands (Ceil- 
ing ov Holdings) Act: (27 of 1961), S. 3 
(3) (ce) (ii) — Determination of ceiling’ 
area and surplus land — ‘Would hold’ — 
Only notional partition is contemplated. 

The words “would hold’ and “as if 
the land has been so divided and separa- 
tely held on the relevant date” clearly 
indicate that the partition contemplated 
is not an actual partition by metes, and 
bounds; but a notional partition to be 
legally conceived only for the purpose 
of calculating the holdings of the family 
unit or of ithe person, The assumption 
that since the mother of the deceased 
though entitled to a share under the 
Hindu Succession Act had not made any 
claim under S. 3 (3) (e) Gi), her share 
could inot be reccgnised while calculating 
the surplus land is unwarranted by the 
Provisions of law. The law only requires 
a calculation to be made of the surplus 
land on the basis of a fictional or 
motional partition to be conceived .by the 
mind only for the purpose of calculating 


Petitioners v. 
and others, 


the holdings. (Paras 6, 7) 
S. G. Deshmukh for B, N. Deshmukh, 
for Petitioners; A. C. Agarwal, Asst, 


Govt, Pleader, for Opponents, Nos, 14 and 
2, 


ORDER:—= A short but important 
point arises in the above Special Civil 
Application, directed against the judg- 
ment, dated March 29, 1976, passed by 
the Maharashtra Revenue Tribunal, Au- 
rangabad, dismissing an appeal against 
the decision of the Surplus Lands Deter- 
mination Tribunal, Nilanga, dated De- 
cember 27, 1975, declaring that the Peti- 
tioner No. I Kamalabail holds surplus 
land to the extent ef 17 acres 15 gunthas 
under the provisions of the Maharashtra 
Agricultural Lands (Ceiling on Holdings) 
Act, 1961. The validity of the declara~ 
tion will depend on the question as to 
whether the Tribunals erred in law in 
excluding from consideration the share 
of the mother-in-law of Petitioner No. 1, 


*To set aside order passed by Mahara- 
shtra Revenue Tribunal at Aurangabad 
D/- 29-3-1976. 
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Sheshabai, under Section 3 (3) 
the Ceiling Act. 

2. Petitioner No. 1 Kamalabai filed 
a return under S, 12 of the Ceiling Act 
claiming that her husband, Govindreo, 
died on 27-8-1975, leaving behind him, 
herself, two minor daughters and His 
father and mother, Notwithstanding this, 
the Tribunals igmered the mother’s share 
in the property which is equal to that 
of the wife as the mother is a Class I 
heir under the Schedule to the Hindu 
Succession Act; and the heirs in Clase I 
have to succeed equally under S. 8 of 
that Act. 


3, It is not in dispute in this case that 
the mother and father together did rot 
hold more than one acre and 17 guntkas 
of land. It cannot be disputed that Shes- 
habai is entitled to 1/4th share under the 
provisions of the Hindu Succession Act, 
and if her share is considered in her 
family unit, the Petitioner No. 1 cannot 
be declared as a surplus holder at all 

4, The Revenue Tribunal has rejected 
the claim of the mother on the ground 
that she did not care to appear before 
the Surplus Lands Determination Triku- 
nal or before itself to make a claim ior 
her share in the property. The Reverue 
Tribunal and the Surplus Lands Deter- 
mination Tribunal have no jurisdiction 
to change the law enacted by the Legis- 
lature. 


(c) (i) of 


5. The Law. in S. 3 in so far as it is 


relevant, is as follows:— 
"3 > (3) where any land— 
(c) is held by a person 
others. 


jointly with 


and the ‘holding of such person or ož a 
family unit of which such person is a 
member including the extent of share 
of such person if any in the land answar- 
ing to any of the descriptions in clauses 
(a), (b), (€) or (d) above exceeds the 
ceiling area on or before the commenze- 
ment date or on any date thereafter 
(hereinafter referred to as the relevant 
-date), then for the purpose of determin- 
ing the ceiling area and the surplus lend 
in respect of that holding, the share of 
such person in the land aforesaid skall 
be calculated in the following manner:— 


(ii) in the land held in or operated by 
a co-operative society or held jointly 
with others or held by a firm, the share 
of the person shall be taken to be “he 
extent of land such person would hold 
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in proportion of his share in the co- 
operative society, or his share in the 
joint holding or his share as partner in 
the firm, as if the land had been so divi- 
ded and separately held on the relevant 
date.” 

6. The words 
if the land has 


“would hold” and “as 
been so divided and 
separately held on the relevant date” 
clearly indicate that the partition con- 
templated is not an actual partition by, 
metes and bounds; but a notional parti- 
tion to be legally conceived only for the 
purpose of calculating the holdings of 
the family unit or of the person. 

7. The Tribunals have erroneously 
assumed that in a case like the present 
ene. the mother ought to have made a 
claim before the Tribunal for the pur- 
poses of S. 3 (3) (ce) (ii) of the Act before 
her share can be recognised while calcu-, 
lating the surplus land. Such an assump-, 
tion, in my opinion, is unwarranted by 
the provisions of law. The law only re-! 
quires a calculation to be made of thel 
surplus land on the basis of a fictional 
or notional partition to be conceived by’ 
the mind only for the purpose of calcu-' 
lating the holdings. : 

8. The shares have to be determined 
in accordance with the provisions of the 
Hindu Succession Act where that Act 
applies ,and not in the basis of the claims 
made by the members. Whether more or 
less or no claim is made by them, it is 
the duty of the authorities to calculate 
the shares in accordance with the provi- 
sions of the Hindu Succession Act, as the 
words which are to be emphasised are: 


“The share of the person shall be 
taken to be the extent of land such per- 
son would hold in proportion of his 
share in the joint holding.” 

9. Mr, Agarwal, the learned Assistant 
Government Pleader, contended that 
sub-sec. (3) of S. 3 of the Act can have 
no application to the case of a mother 
who does not come forward to claim any 
share in the property under the provi- 
sions of the Hindu Succession Act. He 
contended that the words “where any 
land is held by a person jointly with 
others” would apply only if the mother 
is enjoying the property and is in pos- 
session of the property along with others 


_and not where she does not even claim 


a share in the property as in the present 
case. 

10. He argued that there may be a 
case where a member may have aban- 
doned his share in the joint family pro- 


28 Bom, 


perty or surrendered his share to others, 
in which case it would not be necessary 
for the authorities to include his share 
when calculating the surplus holding. 
We are not concerned here with a case 
of an abandonment or surrender. Kama- 
labai, who filed a return herself. has 
shown that the mother of her deceased 
husband has a share in the lands. 


11. Therefore, it must be held that 
- the mother wag holding the land jointly 
with Kamalabai and the minor daugh- 
ters of the deceased Govindrao, It is un- 
necessary to embark upon an inquiry as 
to what would happen if any .one aban- 
dons or surrenders his share in the fact 
and circumstances of this , case. 


12. In the result, the Surplus Lands 
Determination Tribunal and the Mahara- 
shtra Revenue ‘Tribunal committed an 
error apparent on the face of the record 
in not (Sic) excluding the mother’s share 
from consideration.when calculating the 
Petitioner No. 1’s_ surplus holding. con- 
trary to the provisions of S. 3 (3) (c) (ii) 
of the Ceiling Act. Their orders declar- 
ing the surplus land are, therefore, 
quashed and set aside; and instead it is 
declared. that the Petitioner No. 1 is not 
a surplus holder, : 

13. Rule absolute with costs. . 
` Order accordingly. 


‘AIR 1978 BOMBAY 28 
(AT NAGPUR) 

DHARMADHIKARI AND GINWALA, JJ. 

Awadhoot and others, Petitioners v. 
State of Maharashtra and others, Respon- 
dents. 

` Spl. Civil Appln, No. 417 of 1977 with 
Spl, Civil Applns. Nos. 524 of 1977, 3387 
of 1976, 4009 of 1976 and 455 of 1977, D/- 
28-4-1977." 

(A) Constitution of India, Art. 226 (3) 
=< Other remedy — Writ petition for 
quashing the orders passed by Maha- 
rashtra Revenue Tribunal and Surplus 
Lands Determination Tribunal under 
Maharashtra Ceiling Act 27 of 1961 and 
for declaring R. 3 (3) of the Rules fram- 
ed under that Act as ultra vires — Civil 
suit cannot be termed to be an alterna- 





*(To quash order of Maharashtra Reve- 
nue Tribunal, Nagpur, D/- 28-2-1977, 
D/- 15-6-1976; D/- 27-5-1976 and‘ D/- 
2-3-1977 Respectively), 
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.ed before that tribunal nor before 
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tive or other remedy. (Maharashtra Agri- 
cultural Lands (Ceiling on Holdings) Act 
(27 of 1961), Ss. 21, 33). 


Under sub-sec. (3) of S, 21 (3) of tine 
Maharashtra Agricultural Lands (Ceiling 
on Holdings) Act 1961, the declaration 
made by the Tribunal under S. 21, sub- 
ject to the decision of the Maharashtra 
Revenue Tribunal in appeal under S. 33, 
or of the State Government in revision 
under sub-s. (2). of S. 45, is made final 
and conclusive and it is further clarified 
that the same shall not be questioned in 
any suit or proceedings in any Court, If 
this is so, then it is quite obvious that 
civil suit cannot be termed to be an 
alternative or other remedy available for 
the redress of grievance made by the 
petitioners in these writ petitions. Fur- 
ther it is doubtful as to whether the Civil 
Court will be in a position to deal with 
and decide the question regarding vires 
of the rule framed under the Act. There- 
fore, it cannot be said that the petitioners 
had any adequate, efficacious and benefi- 
cial alternative or other remedy avail- 
able for challenging the legality or vali- 
dity of the rules. (Para 5) 


(B). Constitution of India, Art. 226—New 
point — Question relating to jurisdic- 
tion of Surplus Lands Determination 
Tribunal under S. 21 of Maharashtra 
Ceiling Act 27 of 1961 and R. 3 (3) of the 
rules framed under that Act neither rais- 
the 
Maharashtra Revenue Tribunal — Such 
a question can be raised for the first time 
in writ petition, (Maharashtra Agricul- 
tural Lands (Ceiling on Holdings) Act 
(27 of 1961), S. 21). 


So far as the Survlus Land Determina- 
tion Tribunal is concerned, when thé 
matter proceeded in the absence of a 
third member or was decided only by 
the Chairman, it is not expected of a 
landlord that the should have raised such 
a contention before the same Tribunal in 
view of the provisions of sub-r. (3) of 
R. 3. Even if a contention regarding 
validity or legality of the rule itself was 
raised before the Tribunal, it could not 
have been entertained by the Tribunals 
constituted under the Act and the rules 
framed thereunder. Further if the matter 
raises a question of jurisdiction of a Tri- 
bunal, it is by now well settled that such 
a contention could be raised for the first 
time even in a writ petition. If the Tri- 
bunal deciding the case had no jurisdic- 
tion to decide it, then question of juris- 
diction can be raised for the first time 
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in the writ petition even if the party had 
not raised the said point: before that 
forum. 1966 Mah LJ 321 and AIR 1933 
SC 734, Rel, on. (Para 6) 
(C) Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1961), 
Ss. 2-A and 46 — Maharashtra Agricul- 
tural Lands (Lowering of Ceiling m 
Holdings) (Declaration and Taking Pcs- 
session of Surplus Land) and the Maba- 
rashtra Agricultural Lands (Ceiling >n 
Holdings) . (Amendment) Rules (1975), 
R. 3 (3) — Validity of — Delegated leg:s~- 
lation — Powers of rule-making autho- 
rity — Word ‘meeting’, meaning of — 
First part of R. 3 (3) which lays down 
the quorum is valid — But second pert 
of R, 3 (3) which authorises the chairman 
alone to proceed further with the matter 
and record its decision is ultra vires — 
Second part of sub-rule being severakle 
from the. other part, its invalidity canrot 
affect first part of R. 3 (3). (Constitution 
of India, Art, 245) (Interpretation of Sta- 
tutes — Sub-section of Section) (Wonds 
and Phrases — “Meeting”, meaning off. 


The power to frame rules which is in 
the nature of subordinate’ legislation is 
derived from enabling provisions ecn* 
tained in the Act itself. It is fundamen:al 
that the delegate on whom such a power 
is conferred, has to act within the linit 
of authority conferred by the Act. The 
delegate cannot override the Act either 
by exceeding the authority or by making 
provisions inconsistent with the Act, The 
delegated legislation should be strictly in 


accordance with the power creating it. 


and in the spirit of the enabling statute. 
AIR 1966 SC 1788, Rel. on, (Para 7) 


Protection afforded by the enactment 
itself cannot be undone or taken away 
by the rules. This is so even if a provi- 
sion is made in the enactment itself jor 
laying down the rule as soon as may be 
after it is made before each House of ~he 
Legislature which further confers he 
power upon the Legislature to make 
modification in the rule. AIR 1972 3C 
2427, Rel. on, (Para. 8) 

The Statute which confers powers. upon 
the State Government to frame rules in 
this behalf is S. 2-A of the Act. The 
sub-sections of the Section must be read 
as parts of an integral whole and as be ng 
inter-dependent; an attempt should be 
made in construing them to reconcile 
them if it is reasonably possible to do 
so and to avoid repugnancy. If re- 
pugnancy cannot possibly be avoiced, 
then a question may arise as to which of 
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the two should prevail. But that ques- 
tion can arise only if repugnancy cannot 
be avoided. The various sub-sections of 
S, 2-A are interdependent. Each of the 
sub-sections throws light upon another 
and, therefore, .will have to be construed 
harmoniously. AIR 1962 SC 1543, Rel. on. 
(Para 9) 

Sub-sections (5) and (6) provide for 
various contingencies. These provisions 
are alternative and will apply to cases 
where such a contingency arises. If two 
members are present in the meeting of 
the Tribunal, which includes the Chair- 
man, then if the other member present 
agrees with the Chairman, then obviously 
the question of majority ete. will not 
arise. In case he disagrees, then it will 
mean that the opinion is equally divided 
and in that case the decision of the Chair- 
man shall be the decision of tne Tribunal. 
Obviously if the case is covered by the 
substantive provisions of sub-s. (6), then 
the question of application of the proviso 
will not arise. . These provisions indicate 
that the decision of the Chairman has 
primacy. The word “quorum” itself de- 
notes the minimum number of members 
of any body of persons whose présence is 
necessary in order to enable that body 
to transact its business validly. Though 
in sub-s. (3) the Legislature had laid 
down that the Tribunal shall consist of 
not less than three members, it has made 
a provision’ under sub-s, (5) for pre- 
scribing the quorum. The words “meé¢t- 
ing of the Tribunal” used in sub-s. (5) 
are very significant. Therefore, if all the 
provisions of these sub-sections are read 
together, it is quite clear that it was the 
intention of the Legislature that even in 
a case where the Tribunal consists of 
only three. members, a quorum could be 
prescribed, which will denote the mini- 
mum number of members whose pre- 
sence is necessary in order to enable the 
Tribunal to transact its business validly. 
To hold that the quorum cannot be of 
less than three members will obviously 
mean that in case where the Tribunal 
consists of only three members, the ques- 
tion of quorum will not arise and all the 
members will have to attend the meet- 
ing. This does not appear to be the in- 
tention of the Legislature. On the con- 
trary, after having provided for the con- 
stitution, re-constitution and abolition of 
Tribunal, under sub-s, (5),, the Legisla- 
ture has made a provision for prescribing 
quorum for the meeting of the Tribunal. 
Therefore it cannot be said that the pro- 
visions relating to the quorum will not 
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apply to <a case where the Tribunal con- 
wsists «of conly three members. (Para 9) 

Sub-section (6) of 5, 2-A indicates that 
decision -of the ‘Chairman thas primacy. 
‘Laying down of the quorum of two does 
not run counter ‘to the ‘intention of the 
Legislature. Even ïf the quorum is fixed 
at ‘two, at least one member, who is con- 
versant with ithe matters which ane re- 
quired ito be dealt with tby ‘the Tribunal 
‘is associated with ithe adjudication and 
determination. ‘Therefore, it cannot be 
Said that only because ‘the ‘quorum for 
‘every meeting of the Tribunal is pre- 
scribed to ‘be ‘two, äncluding the ‘Chair- 
man, ithe whole scheme of tthe S, 2-A willl 
‘be frustrated, or ithe protection given by 
sub-s. (6) is taken ‘away, (Para 10) 


In this view of the matter first part of | 


sub-r, (3) of R. 3 which Jays down the 
quorum is perfectly legal and valid. 

(Para 10) 

However, ithe second part of the sub- 

x. (3) which authorises the Chairman 


alone to proceed further with the matter 


and record its decision in the jproceedings 
as a decision of the Tribunal is ultra 
wires, as a necessary consequence of this, 
the decisions given by the Chairman 
alone will .be wholly without jurisdiction 
it not being .a decision of a Tribunal as 
contemplated by S., 2-A of the Ceiling 
Act. This second part of sub-r. (3) is 
outside the :scope of rule-making power 
conferred by sub-s. (5) of S. 2-A, as it 
practically destroys the very scheme and 
Spirit of the scheme inconporated in’ Sec- 
tion 2-A as.a whole, , (Paras 44, 16) 


This part of the rule, does not deal 
with ‘laying ‘down a quorum as such, but 
in fact ‘by ‘this provision necessity of ‘the 
quorum ‘itself ïs done away:. By sub-sec- 
tion (5) of ‘S. 2-A, power ‘is conferred 
upon ‘the ‘State ‘Government to prescribe 
the quorum to constitute a meeting of 
the Tribunal. Therefore, while exercising 
this power, it is not open for the State 
Government ‘to make ‘a ‘provision pre- 
scribing that no quorum will be at all 
necessary for .constituting 2 meeting of 
the ‘Tribunal. As a matter of fact, this 
part of sub-r. (3) is agdinst ‘the scheme 
of S. 2-A which contemplates that a local 
person, who is conversant with the local 
conditions ‘should ‘be associated with the 
decision. It also contemplates that there 
should ‘be a meeting of a Tribunal. While 
framing the rules under S. 2-A, here- 
fore, ‘it is not open for the rule-making 
authority to do away with this whole- 
some provision. As the specific provision 
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in S. 2-A (5).is an exception to the gene- 
ral rule, it will have to be construed 
strictly. As a matter of fact, if there is 
no meeting of the Tribunal, the term 
“Chairman” itself is redundant, 
(Paras 12, 13) 
The legislature in its wisdom has used 
the expression “meeting of the Tribunal” 
in sub-s, (5) of S. 2-A. The word “meet- 
ing” is not defined, The term “meeting 
of the Tribunal” is used in S. 2-A as is 
used in common sense or in popular 
sense, If a common sense view of the 
matter is taken, it is quite clear that for 
a meeting there must be at least two per- 
sons. Because a man cannot meet him- 
self. The word ‘meeting’ prima facie 
connotes coming together of persons for 
certain purpose. In substance it is a 
gathering of persons with a specific 
object in. view. (Para 11) 
As the second part of sub-r. (3) is 
wholly inconsistent or is repugnant to 
the provision of S, 2-A, itself, the doc- 
trine of implied powers cannot legitimate- 
ly be invoked in this behalf. (Para 14) 
Tt. is quite clear from the bare reading 
of sub-r. (3) of R, 3 as a whole that first 
and second parts of the rule are sever- 
able. This second part of sub-rule being 
severable from the other part, its in- 
validity cannot affect first part of sub- 
rule (3). (Para 16) 
(D) Precedents — Stare decisis — Prin- 
ciples of — Applicability, 


Principles of. stare decisis will not 
apply to a case where vires of the provi- 
sions itself are challenged. The princi- 
ples of stare decisis clearly indicate that 
a decision of long standing, on the basis 
of which many persons will in the course 
of time have arranged their affairs 
should not lightly be disturbed by a 
superior court not strictly bound itself 
by the decision. This rule of stare de- 
cisis is based on expediency and public 
policy. This is a principle which applies 
to interpretation and construction of 
statute. It will come into operation when 
a particular principle of law is already 
settled by a series of decisions, 

(Para 15) 

In the instant case such is not the posi- 
tion. There is no earlier decision in the 
field which has already decided the dis- 
puted question, Even the impugned pro- 
vision of R. 3 (3) of Mah. Agricultural 
Lands (Lowering of Ceiling on Holdings) 
(Declaration and Taking Possession of 
Surplus Land) and the Mah. Agricultu- 
ral Lands (Ceiling on Holdings) (Amend- 
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ment) Rules 1975 was brought on the 
statute book very recently. To such a 
case the rule of stare decisis has no a2- 
plication, more so when S, 2-A itself was 
introduced in the Mah Agricultural 
Lands (Ceiling on Holdings) Act, 1961 in 
the year 1975 and the rules were also 
framed thereunder, in the sarne year, ie. 


less than two years back. (Para 15): 
Cases Referred: Chronological Paras 
AIR 1977 Bom 99 9. 
AIR 1976 SC 1441 43 
AIR 1972 SC 2427 g 
AIR 1969 SC 864 15 
AIR 1966 SC 1788 7 
1966 Mah LJ 321 6 
AIR 1363 SC 734 G 


AIR 1962 SC 486::64 Bom LR 375 L4 
AIR 1962 SC 1543 9 
AIR 1958 Ker 41:1958 Cri LJ 177 IL 
AIR 1951 Bom 397:52 Bom LR 1381 14 
(1911) 1 Ch 163:80 LJ Ch 123, East Ve 

Bennett Brother Ltd. 

1877 WN 223, In re Sanitary Canben 

Co. i9: 
(1876) 2 QBD 26 : 46 LJQB 104, Sharp v. 

Dawes IL 

a Spl. €C. A, No. 417/1977:— 

J. N, Chandurkar, for Petitioner; 
M. P. Badar, A. G. Pleader for Respon- 
dent No. 1; A. M. Gordey for Respons 
dents Nos. 2 & 3. . 

In Spl. C. A. No, 524/1977:— 

A. M, Gordey, for Petitioner; M. »șP. 
Badar, Asstt. Govt. Pleader, for Respon- 
dent No. 1; J. N. Chandurkar, for Res- 
pondent No, 2. 

In Spl. C, A. No. 3387/1976:— 

R. G. Deshpande, for Petitioner; M, P. 
Badar, Asstt. Govt. Pleader, for Respon- 
dent No. 1, 


In Spl, C. A. No, 4009/1976:— 

A. M, Gordey, for Petitioner; M. P. 
Badar, Asstt. Govt. Pleader, for Respo.- 
dent, 

In Spl. C. A, No. 455 of 1977:— 

R. S. Lambat, for Petitioner; M, A. 
Garud, Asstt, Govt. Pleader, for Respon- 
dent No. 1. 

DHARMADHIKARI, Jui—- In Spec.al 
Civil Application Ne. 417 of 1977 tae 
petitioner, who is a tenure holder, kag 
filed a return before the Collector, which 
was subsequently forwarded to the Sur~ 
plus Lands Determination Tribural 
(hereinafter referred to as ‘the S. L, D. 
T.) and after holding necessary enquily, 
the S.L.D.T. found that the petitioner 
was holding 45.27 acres of land as sur- 
plus and, therefore, directed delimit a-~ 
tion of the said land under S. 21 of wha 
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Maharashtra Agricultural Lands (Ceiling. 
on Holdings). Act, 1961 (hereinafter re~ 
ferred to: as ‘the Act’), Being aggrieved. 
by this. order, he: filed: an appeal. before 
the Maharashtra Revenue Tribunal. The. 
Maharashtra Revenue Tribunal dismiss 
ed the said appeal. Being aggrieved by 
this order, the present writ petition is 
filed by the petitioner raising. various. 
contentions. before us. According to the 
petitioner, the authorities. below commit- 
ted an error in. counting the land, which 
was. already counted: in the holding of 
his son Umakant in the separate and dis- 
tinet proceedings, and this double count- 
ing is expressly prohibited by sub-s, (4) 
of. S, 3 of the Act. He further contended 
that the authorities below also commit- 
ted an error in holding that the peti- 
tioner has, failed to prove that his son, 
namely Umakant, was. in possession of 
the said land as a tenant. A contention 
was also raised by the petitioner that the 
authorities below committed an error in 
coming, to. the conclusion that his son 
Purushottam was. not major on the ap- 
pointed date. According to the petitioner, 
Purushottam was born on Ist of Oct. 1957 
and not on 11-10-1957 as held hy the 
authorities below. Apart from these con- 
tentions, on merits of the controversy, 
involved in the petition, the petitioner 
has also challenged the order of the S. L. 
D, T. on the ground that it was passed 
by less than three members and, there- 
fore is without jurisdiction. in view of 
the provisions of S. 2-A of the Act. In 
this case it is an admitted position that 
the decision was taken by only two mem- 
bers of the Tribunal including the Chair- 
man and the third member was absent. 
Therefore, according to the petitioner, as 
sub-rule (3). of R. 3' is ultra vires of the 
powers conferred upon the State Gov- 
ernment by 5. 2-A of the Act, the deci- 
sion taken by the 5. L, D. T. viz, by 
only twe members is without jurisdic- 
tion, and hence is liable to be quashed 
and set aside, 

2. In other Special Civil Applications, 
apart from the other questions of fact 
raised, a similar contention is also raised 
by the petitioners: In. these cases it is an 
admitted position that. only Chairman 
has decided the matter. It appears from 
the record that in Special Civil Applica- 
tion No. 3387 of 1976 at the earlier meet- 
ing of the Tribunal, besides the Chair- 
man one more member was present but 
on 27th March, 1976. both the members 
remained absent, The Chairman waited 
for half an hour and then took up the 
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` proceedings and ultimately he alone pass- 
ed the delimitation order on the same 
day. In all these petitions the petitioners 
have also challenged sub-rule (3) of R. 3 
on the ground that it is ultra vires of 
the power conferred upon the rule-mak- 
ing authority, it being outside the scope 
of rule-making power conferred by the 
Act. Therefore, the main. question which 
required consideration in these writ 
petitions relates to the validity and 
legality of sub-rule (3) of R. 3 of the 
Rules which have been made under Sec~ 
tion 46 read with Ss, 2-A and 21 of the 
Act. ; 

3. For properly appreciating the con~ 
troversy raised before us, it will be use~ 
ful to make a detailed reference to Sec+ 
_ tion 2-A and R. 3 (3) of the Rules. Sec- 
tion 2-A of the Act reads as under: ' 

“2-A. (1) The State Government may, 
by notification in the Official Gazette, 
from time to time, constitute as many, 
Tribunals as may be necessary for such 
area or areas and for such purpose or 
purposes of this Act or for such provis 
sion or provisions thereof as may be spe~ 
cified in the notification, 

(2) Where a Tribunal is constituted or 
reconstituted for the purpose of deter- 
mining surplus land under the provisions 
of this Act, the Tribunal shall be called 
the Surplus Lands Determination Tri- 
bunal. Where a Tribunal is constituted 
or reconstituted for the purpose of dis- 
tributing surplus land under this Act, 
it shall be called the Lands Distribution 
Tribunal, 

(3) Each Tribunal shall consist of not 
less than three members of whom one 
shall be a person who holds or has held 
a civil post under the State not below 
the rank of a Tahsildar, and such person 
shall be the Chairman of the Tribunal. 

(4) The State Government may, from 
time to time, likewise reconstitute any 
Tribunal constituted under sub-sec. (1), 
or may at any time abolish such Tribu- 
nal, The State Government may also at 
any time by order in writing discontinue 
or remove any member from the Tribu- 
nal without assigning any reasons, 

(5) The quorum to constitute a meet- 
fng of the Tribunal and the procedure ta 
be followed by it shall be such as may 
be prescribed. . 

(6) All decisions of a Tribunal shall be 
by a majority opinion of .the members 
present; and where the opinion is equally 
divided, the decision of the Chairman 
shall be the decision of the Tribunal: 
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Provided that, where the ‘Chairman 
differs from the majority opinion on the 
pround that the decision is inconsistent 
with the provisions of this Act or any 
rules made thereunder or with the evi- 
dence recorded in the proceedings, he 
shall make a reference to the Collector 
pointing out the inconsistencies for which 
he differs from the majority opinion. 
He shall also forward proceedings of the 
ease to the Collector, On receipt of the 
reference, the Collector shall himself 
hear and dispose of the proceedings as 
expeditiously as possible, 

(7) No act or proceeding of any such 
Tribunal shall be deemed to be invalid 
by reason only of the existence of any 
vacancy among its members or any de- 
fect in the constitution or reconstitution 


. thereof, 


(8) There shall be paid to the mem-< 
bers of the Tribunal other than Chair- 
man such travelling allowance, daily 
allowance and other allowances for at- 
tending the sittings of the Tribunal as 
are admissible to officers of Class I, and 
the terms and conditions of appointment 
of members including their terms of 
office shall be such as the State Govern- 
ment may, from time to time, by order 
determine. The Chairman shall be en- 
titled to such allowances as the State 
Government may by order determine. 

(9) Notwithstanding anything. contain~. 

ed in this section or any rules or orders 
made thereunder, a member of the State 
Legislature while holding the office of 
member of the Tribunal shall not ba 
entitled to receive any remuneration or 
allowance other than travelling allow- 
ance, daily allowance, or such other 
allowance which is paid to the holder of 
such, office for the purpose of meeting 
the personal expenditure incurred in at- 
tending the sittings of the Tribunal or 
in performing ary other functions of the 
Tribunal.” 
By virtue of the powers conferred upon 
the State Government by S. 2-A read 
with S, 46 of the Act, the State Govern- 
ment framed the rules known as Maha- 
rashtra Agricultural Lands (Lowering of 
Ceiling on Holdings) (Declaration and 
Taking Possession of Surplus Land) and 
the Maharashtra Agricultural Lands 
(Ceiling on Holdings) (Amendment) 
Rules, 1975 (hereinafter called as ‘the è 
Rules’), Rule 3 of the Rules reads ag 
under: 

“3. Procedure of sitting of Tribunal.— 
(1) The Chairman of the Lands Distribu- 
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tion Tribunal shall preside over all the 
meetings of the Tribunal. 


(2) The Chairman shall fix the time, 
date and place of the meeting, and issue 
public notice in respect of such meetings 
as provided in these rules. 

(3) The quorum for every meeting of 
the Tribunal shall be two including the 
Chairman. If within half an hour of the 
time fixed for the meeting there is mo 
quorum, the Chairman alone shall prò- 
ceed further with the meeting and r2- 
cord his decision in the proceedings as 
a decision of the Tribunal.” 

In these petitions we are concerned with 
sub-rule (3), which is in two parts. First 
part of this sub-rule, lays down a quo- 
rum for every meeting of the Tribunal. 
Second part of this sub-rule then pro- 
vides that if within half an hour of tae 
time fixed for the meeting there is 720 
quorum, the Chairman alone shall pro- 
ceed further with the meeting and re~ 
cord his decision in the proceedings as 
a decision of the Tribunal. Under sub- 
sec, (5) of S. 2-A of the Act the Legisla~ 
ture has conferred power upon the State 
Government to frame rules prescribing 
the quorum to constitute a meeting of a 


Tribunal and the procedure to be fol- 
lowed by it. In pursuance of this, the 
present rule has been framed by the 


State Government, Shri Chandurkar as 
well as Shri Gordey and Shri’R. G. Desh- 
pande, learned counsel for the petiticn- 
ers, contended before us that by S. 2-A 
of the Act and particularly by sub-s. (3) 
thereof, it is made very clear by the 
Legislature that each Tribunal shall ccn- 
sist of not less than three members, of 
whom one shall be a person who ho-_ds 
or has held a civil post under the State 
not below the rank of Tahsildar and he 
shall be the Chairman of the Tribunal. 
Then by sub-sec. (4) power is conferred 
upon the State Government to consti- 
tute and reconstitute the Tribunal, Sub- 
sec. (5) deals with the quorum which is 
necessary to constitute a meeting of ihe 
Tribunal. By sub-sec. (6) it is laid down 
that all decisions of the Tribunal shall 
be by a majority opinion of the mem- 
bers present, and if such opinion is 
equally divided then the decision of the 
Chairman shall be the decision of the 
Tribunal. By proviso to sub-sec. (6) it 
is further laid down that if the Chairman 
differs from the majority opinion on the 
grounds stated therein, he-has to for- 
ward the proceedings of the case to the 
Collector and in that case it is the Col- 
lector who himself has to hear-and dis- 
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pose of the proceedings as expeditiously 
as possible. Therefore, according to the 
counsel for the petitioners, by sub-s, (3) 
of Sec. 2-A, the Legislature has laid 
down the minimum number of members 
which shall constitute the Tribunal. A 
Tribunal could be of more members than 
three, but in no case it can consist of 
members who are less than three. If 
this is go, then according to the learned 
counsel for the petitioners, any quorum 
which could be prescribed under sub- 
sec, (5) of S. 2-A cannot be of less than 
three members, which is the minimum 
strength required to constitute the Tri- 
bunal. The learned counsel further con- 
tended that the quorum prescribed by 
sub-rule (3) of R, 3 of the Rules, namely 
of two members, is not only unwarrant~ 
ed but runs counter to the very scheme 
of S. 2-A itself. If the quorum is of two 
members only, then according to the 
learned counsel, sub-sec. (6) as a whole 
becomes inoperative. In that case, the 
possibility of decision by majority is 
wholly ruled out and, therefore, sub- 
rule (3) as a whole is outside the scope 
of rule-making powers conferred upon 
the State Government by the Act itself. 
In the alternative it is contended by the 
learned counsel for the petitioners that 
in any case the second part of the sub- 
rule (3) of R. 3 is ultra vires because 
it lays down that the Chairman alone 
can proceed with the meeting of the 
Tribunal even if there is no quorum, 
The power conferred upon the State 
Government is to lay down the quorum 
and, therefore while exercising the said 
power, it is not open to the State Gov- 
ernment to prescribe that the meeting of 
the Tribunal will not require any quo- 
rum at all. Therefore, according to the 
learned counsel for the petitioners, in 
any case the second part of sub-rule (3) 
of R. 3 is ultra vires of the rule-making 
power conferred upon the State Govern- 
ment, it being outside the scope of the 
rule-making power conferred by $S. 2-A 
as well as S. 46 of the Act. 

4. On the other hand, it is contended 
by Shri Badar as well as Shri Garud, 
the learned Assistant Government Plea- 
ders, that by S. 2-A of the Act after lay- 
ing down the policy regarding the con- 
stitution of the Tribunal, other details 
relating to fixation of quorum of the 
meeting of the Tribunal and the proce- 
dure to be followed by such Tribunal 
has been left over to the State Govern- 
ment tó be prescribed by rules framed 
under the Act. A specific power has been ` 
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conferred .upon the State 
-to prescribe: such a quorum. 


Government 
The. sub- 


sec, (5) of S, 2-A will also apply to the, 


cases where the Tribunal consists of only 
three members, namely, the minimum 
strength prescribed by sub-sec. (3) of 
S. 2-A, Therefore, the scheme.of S. 2-A 
clearly indicates that a quorum can also 
be prescribed even for the Tribunals 
which consist of three members: only. 
The total strength of such a Tribunal 
is three and the quorum to 
the meeting of such a Tribunal is laid 
down by sub-rule (3) of R, 3 whick 
states that the quorum for every meeta 
fng of the Tribunal shall be two inclu- 
ding the Chairman. The power to: pre- 
scribe quorum carries -with it not only 
implied powers but also ancillary powers 
to lay down further procedure in casa 
-there is no quorum. By second part of 
sub-rule (3) of- R. 3,.therefore, a provi- 
sion is made to proceed with the case in 
the absence.of quorum and in that case 


it is laid down that the! Chairman. alone. 


will constitute the quorum and, there- 
fore, can proceed further with the meet- 
ing and record his decision ‘in the pro- 
ceedings ‘as the decision of the Tribunal, 
Shri Garud, the learned Assistant . Gov- 
ernment Pleader, further contended that 
the power conferred upon the Govern- 
ment to prescribe quorum or procedure 
to be followed by the Tribunal is’ not 
exhausted by fixing the quorum alone, 
On the other hand, having regard to the 
object of the: legislation which contem- 
plates expeditious determination of ‘the 
surplus land for the purposes of distri- 
bution, it is necessary to. lay down 4 
further procedure to be followed by the 
Tribunal in the absence of the quorum. 
Only because the members of the Tribu- 
nal choose to remain: absent, the work= 
ing of the Tribunal cannot be stopped. 
The matter regarding the determination 
of the surplus land and its distribution 
must proceed. If this isso, then ‘the 
State Government has:an ancillary as 
well as implied power to lay down that 
even if there:is no quorum, the Chair- 
man alone, ..whose decision is giver 
weightage by substantive provisions of 
the Act, namely, S. 2-A itself, can pro- 
ceed, with the matter and decide it. Ac~ 
cording to Shri Garud, if such a con- 
‘struction is not put upon the substantive 
provision, namely, .S, 2-A itself, it will 
result not only in. hardship but .the whole 
section itself might become unworkable. 
He. further contended that the Tribunal 


contemplated by S. 2-A is quasi-judicial. 
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in nature which is- presided over by a 
revenue officer, Such a Tribunal cannot, 
be equated with -law Courts. Moreover, 
such Tribunals were constituted by the 
State Government immediately after 
coming into force of the Act in the year 
1975. In many cases the. matters are de- 
cided by two members of the Tribunal 
including the Chairman or even by the 
Chairman alone. The decisions given by 
these Tribunals have become final as 
they were not subsequently challenged, 
Even the land delimited: must have been 
distributed to the various persons in ac- 
cardance with the procedure prescribed 
by the Act. Therefore according to Shri : 
Garud, it will not be fair to upset or un- 
settle all the proceedings taken in that 
behalf by construing the provisions of 
S. 2-A or sub-rule (3) of R. 3 of the Rules 
in the manner suggested by the peti- 
tioners. In support of this proposition 
Shri Garud relied upon the principle of 
stare’ decisis. He has also contended be- 
fore us that when the question relating 
to the jurisdiction of the Tribunal was 
not raised by the petitioners either be- 
fore:the S. L, D. T, or the Maharashtra 
Revenue Tribunal, then this Court should 
not permit them to raise such a conten- 
tion for the first time in these writ peti- 
tion. An objection is alsa raised by Shri 
Garud, the learned Assistant Govern- 
ment Pleader, to the maintainability of 


-the petitions, According to him, it is 


open to the petitioners to file’ a civil 
suit, claiming declarations that the order 
passed by the S. L. D. T. is ab initio void 
being without jurisdietion. In view of 
this, it is contended by Shri Garud that 
these writ petitions are not maintainable 
in view of provisions of Art, 226 (3) of 
the. Constitution of India, 


5, So far as the preliminary objec- 
tions’ relating to the maintainability of 
the writ petition itsel?’is concerned, in 
our opinion, there is no substance in the 
objection raised on behalf of the State. 
Under ‘sub-sec, (3) of 3. 21 of the Act, 
the’ declaration made by the Tribunal 
under the said section, namely, S. 21, 
subject to the decision’ of the ` Maha- 
rashtra Revenue Tribunal in appeal 
under. S. 33, or of the State Government 
in revision under sub-sec. (2) of S, 45, 
fg made final and conclusive ‘and it is 


further clarified that the same shall not ` 


be questioned in any suit for proceed- 
ings in any Court. If this is so, then it is 
quite. obvious that civil suit cannot be 
termed to be an alternate or other 
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remedy available for the redress of gri- 
evance made by the .- petitioners in 
these writ petitions. Further it is doub- 
ful as to whether the Civil Court wäl 
be in a position to deal with and decice 
the question regarding vires of the ru-e 
framed under the Act, Therefore, in this 
case it cannot be said that the petitioner 
had any adequate, efficacious and bene- 
ficial alternate or other remedy avail- 
able for challenging the legality or vali- 
dity of the rules. In this view of the 
matter, it is not possible for us to sus- 
tain this objection. 


6. It is no doubt true that in some of 
these cases the question regarding the 
jurisdiction of the Tribunal to deal wih 
and decide the case in the absence of 
proper quorum is not specifically raised 
either before the S. L. D. T, or the 
Maharashtra Revenue Tribunal. So far 
as the S. L, D, T. is concerned, when 
the matter proceeded in the absence bf 
a third member or was decided only by 
the Chairman, it is not expected of a 
landlord that he should have raised such 
a contention before the same Tribunal in 
view of the provisions of sub-rule (3) of 
R. 3 of the Rules. It is pertinent to note 
that in view of the provisions of S. 44-B 
of the Act, no pleader is entitled to a2- 
pear on behalf of any party in any prd- 
ceeding under the Act. Even if a contea- 


tion regarding validity or legality of the. 


rule itself was raised before the Tribu- 
Inal, it could not have been entertain2d 
by the Tribunals constituted under the 
Act and the rules framed thereunder. 
Further if the matter raises a question 
of jurisdiction of a Tribunal, it is oy 
now well settled that such”a contention 
could be raised for the first time even 
in a writ petition, If the Tribunal decid- 
ing the case had no jurisdiction to de- 
cide it, then question of jurisdiction can 
be raised for the first time in the writ 
petition even if the party had not raised 
the said point before that forum. In tais 
context a reference could usefully be 
made to the decision of this Court in 
Gopikisan v. District Judge, Bhandara 
(1966 Mah LJ 321). In the said decis_on 
this Court has relied upon the decision of 
the Supreme Court in Pioneer Traders v. 
Chief Controller of Imports and Expats 
(AIR 1968 SC 734), wherein it was ob- 
served by the Supreme Court in para. 31 
of the said judgment that: 

‘Where an authority whether judicial 
or quasi-judicial has in law no juriscic- 
tion to make an order the omission by a 
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party to raise before the authority the; 
relevant facts for deciding that question 
cannot clothe it with jurisdiction.” 

In the case before us, apart from other 
contentions the question of vires, and 
validity and legality of sub-rule (3) of 
R, 3 itself is raised. It is obvious that 
none of the authorities below constituted 
under the Act had any authority, power 
or jurisdiction to decide such a question. 
Therefore, in our opinion, the petition- 
ers are entitled to raise such a question 
in the present writ petitions. In this view 
of the matter, in our opinion, there is no 
substance in this contention. also. 

7. So far as the validity of sub-r. (3) 
of Rule 3 is concerned, it is by now well 
settled that the power to frame rules 
which is in the nature of subordinate 
legislation is derived from enabling pro-j 
It isj 
fundamental that the delegate on whom! 
such a power is conferred, has to act; 
within the limit of authority conferred, 
by the Act, The delegate canrot override! 
the Act either by exceeding the autho-! 
rity or by making provisions inconsist-, 
ent with the Act. The delegated legisla-' 
tion should be strictly in accordance 
with the ‘power creating it and in the 
spirit of the enabling statute, ‘See Arnold 
Rodricks v. State of Maharashtra, AIR 
1966 SC 1788) While dealing with such 
a question, in para. 37 of the said judg- 
ment the Supreme Court has observed 
as under: 

“Delegated legislation is a well known 
modern device. In view of the complexi- 
ties of modern life it is not possible for 
the legislature to find time to make all 
the detailed rules which are necessary 
to carry out the purposes of an enact- 
ment; so it delegates to an appropriate 
executive authority the power to make 
rules, But before doing so, the legisla- 
ture itself enacts the law under which 
the power is delegated and lays down 
the essential policy of the Act and all 
such essential matters which require to 
be included in the Act itself. Having 
thus provided for all such essential mat- 
ters in the enactment itself, the legisla- 
ture leaves it to a subordinate authority 
which may be some appropriate execu- 
tive authority to frame detailed rules to 
carry out the purposes of the Act. These 
tules are ancillary and subserve the pur- 
poses of the enactment. They cannot go 
against the provisions of the enactment’ 





and cannot in any manner make any 
change in the provision of the enact- 
ment and are'merely for the purpose 
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of carrying out the essential policy 
which the legislature has laid down in 
the enactment itself, These rules are 
called delegated legislation and it is im- 
portant to remember that this delegated 
legislation cannot in any way change the 
provisions of the enactment itself and 
must only be resorted to for carrying 
out the purposes of the legislation itself.” 

8. It is further clear that protection 
afforded by the enactment itself cannot 
be undone or taken away by the rules. 
¡This is so even if a provision is made in 
‘the enactment itself for laying down the 
‘cule as soon as may be after it is made 
before each House of the Legislature 
;which further confers the power upon 


l ithe Legislature to make modification in 


ithe rule. (See Hukam Chand v. Union 
lof India, AIR 1972 SC 2427). In this 
eonte, reference could be made to tke 
following observations of the Supreme 
\Court in para, 11 of the said decision, 
which reads as under: 

“The fact that the rules framed under 
the Act have to be laid before each 
House of Parliament would not confer 
validity on a Rule if it is made not in 
conformity with S. 40 of the. Act. It 
would appear from the observations on 
pages 304 to 306 of the Sixth Edition of 
Craies on Statute Law that there are 
three kinds of laying: 

(i) Laying without further procedure; 

(ii) Laying subject to negative resolu- 
tion; 

(iii) Laying subject to affirmative re- 
solution, 

The laying referred to in sub-sec. (3) of 
8. 40 is of the second category because 
the above sub-section contemplates that 
the rule would have effect unless modi- 
fied or annulled by the Houses of Par- 
liament, The act of the Central Govern- 
‘ment in laying the rules béfore each 
House of Parliament would not, how- 
ever, prevent the Courts from scrutinis- 
ing the validity of the rules and hold- 
ing them to be ultra vires if on such 
scrutiny the rules are found to be be- 
yond the rule-making power of the Cen- 
tral Government.” 

Therefore, it is quite obvious that the 
rules framed under the Act should be 
(in accordance with the powers creating 
them and also in accordance with the 
‘spirit of enabling statute. 

9. The Statute which confers powers 
upon the State Government to frame 
rules in this behalf is S, 2-A of the Act. 

‘Section 2-A is sub- divided into various 
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sub-sections. Section 2-A will have to 
be construed as a whole, each portion 
thereof throwing light, if need be, on 
the rest. The sub-sections of the section 
must be read as parts of an` integral 
whole and as b?ing inter-dependent; an 
attempt should be made in construing 
them to reconcile them if it is reason- 
ably possible to do so, and to avoid re~- 
pugnancy. If repugnancy cannot possi- 
bly be avoided, then a question may 
arise as to which of the two should pre- 
vail, But that question can arise only if 
repugnancy cannot be avoided, (See. 
Madanlal Fakirchand Dudhediya v. Shri 
Changdeo Sugar Mills Ltd, AIR 1962 
SC 1543). Therefore, the provisions of 
5. 2-A will have to be read as a whole 
and construed harmoniously, It is perti- 
nent to note that before S. 2-A was in- 
troduced by an amendment in the Act 
enquiries in this behalf were being held 
by the Collector, a revenue officer higher 
in rank. Subsequently by Maharashtra 
Act No. II of 1976, S, 2-A was introduc- 
ed in the Act, which provided for con- 
stitution of a Tribunal. Then by S. 44-A 
of the Act it is laid down that where a 
Tribunal has been constituted or recons 
stituted under S, 2-A for any area or 
areas or for any purpose or purposes of 
the Act or for any provision or provi- 
sions thereof, then notwithstanding any- 
thing contained in the Act, the Tribunal 
alone, to the exclusion of the Collector, 
shall exercise all the powers and per- 
form all the duties of the Collector 
under any of the provisions of the Act, 
subject to exceptions provided for in 
S. 44-A itself. Therefcre, the Tribunal 
which is being ccnstituted by S, 2-A for 
specified area or areas is in substitution 
of the Collector. The provisions of S. 2-A 
of the Act came for consideration of 
this Court, though in somewhat different 
context, in Vithalrao Udhaorao Uttarwar 
v. State of Maharashtra (AIR 1977 Bom 
99). While broadly dealing with the sche- 
me of Section 2-A of the Act in para. 207 
of the said Judgment, this Court observ~ 
ed as under: i 

“We really fail to see how such an 
argument can assist if a closer look is 
taken of the scheme of S. 2-A and Sec- 
tion 44-A of the Act, We have referred 
broadly to the scheme of S. 2-A. It in- 
deed lays down by its own terms and 
object of the Act the most significant 
guideline. Sub-sec. (3) of S. 2-A requires 
that the Tribunal shall consist of not 
less than 3 members of whom one shall 
be a person who holds or has held a 
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civil post under the State not below the 
rank of a Tahsildar. Sub-sec, (6) <o 
which we have made a reference indi- 
cates that the decision of the Chairmen 
has primacy. In the Revenue Admin- 
istration of the State, Tahsildar is én 
officer upon -whom several revenue 
duties have been vested by the provisions 
of the Land Revenue. Code and other 
laws. His qualifications are laid down 
and the office is known to the Legisla- 
ture to be conversant with the matters 
connected with land and revenue. Thus 
naming the Chairman by office itself 
subserves the need of laying qualifica- 
tion and as well the qualification. It is 
implicit in the scheme of such constitu- 
tion of Tribunals that some: matters 
must be left to the executive discretion. 
The other members upon the Tribunal 
advisedly will have to be appointed by 
the State Government by notification 
looking to the purpose and object of the 
Act and adjudication contemplated, It is 
expected by the scheme that the persoas 
will be drawn from the locality over 
which the Tribunal has jurisdiction and 
further that they would be conversant 
with the matters which are required to 
be dealt with by or before the Tribunal. 
It indeed appears to us to be a who-e- 
some provision, To permit such consti- 
tution of Tribunals, which will be closer 
to the community and closer to the area 
and which will possess by necessary im- 
plications expected expertise and ex- 
perience about the conditions of the lend 
and people are clear matters of legisla- 
tive indications in this regard. Moreover.. 


the purpose and the object of the Act 
itself are sufficient guidelines for such 
constitution after specifying the Chair- 


man who would be of rank not below 


that of Tahsildar. There is thus no 2X- 
cessive nor abdication of legislative 
powers in such qa scheme. There zan 


hardly be heard any complaint if sach 
a Tribunal eventually closer to pecple 
for whose benefit and for whose interest 
distributive justices have to be admin- 
istered. Moreover, there is further sys- 
tem of appeal to Maharashtra Revenue 
Tribunal as well Revisions to Commis- 
sioner and to State. Further aggrieved 
party can seek constitutional remedy 
available under Art. 227 of the Constitu- 
tion, The entire scheme therefore teken 
into account is not open to challenge on 
these grounds. The decisions relied upon 
do not help to further the submissicn. 
The scheme of S. 2-A read with Sec~ 
tion 44-A having nominated the Chair- 
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man by rank and authority as indicated 
above and having sufficient guidelines 
bas yet another eloquent facet. There 
existed an age-old system of adjudicat- 
ing bodies dealing with justice or causes 
which had roots in the social experience 
of the people, based on associative prin- 
ciples of justice, That evoked support, 
popularity as well the community sanc- 
tions. There is clear evidence of such 
Courts like those of Kula, Sreni, Puga, 
(See Mayne’s Hindu Law, Pp, 12-13}. 
That system did work with impartial 
and yet vigorous approach. It also add- 
ed to the speed and expeditious dispen- 
sation of justice in the causes. brought 
before it. The system was close and 
akin to the life of the people and its ex- 
perience as recorded proved to be robust 
being free from technicalities and res- 
ponding popular faith and community 
response. 


Even in the modern world, community 
Courts or People’s Court or Elective 
Courts are not matters of any alien ex- 
perience to juridical thought, The sys- 
tem adopted in the developed nations 
have applied adequate chosen principles 
to suit best to the conditions and cir- 
cumstances available in a given polity 
and for the purpose of given adjudica- 
tion, Elective Courts backed by popular 
propaganda for election in the United 
States of America and the People’s 
Courts and lay judges of USSR are all 
successful experiment actions of value. 
System of such Courts does dynamically 
operate in the field of justice. (See: 
Essay by Prof, Harold J. Laski on Lew 
and Justice in Soviet Russia; The Ends 
of Justice by V. R. Krishna Iyer in ‘So- 
cial Mission of Law’), 


It appears to us that Land Courts or 
Land Tribunals now contemplated by 
the present scheme is healthy experi- 
ment indicative of return to our roots of 
associative and community justice prin- 
ciples and hence we cannot be apprehen- 
sive of its modality and effectiveness. 
The members would be essentially drawn 
from the community or locale likely to 
be affected by zhe decision. The Chair- 
man has to be well-versed responsible 
Revenue Officer. Courts cannot be asked 
to condemn such salutary scheme on the 
ground of possible executive favouritism 
in appointments of illiterate or interest- 
ed persons on such Tribunals once the 
legislative competence in this regard is 
granted. It all depends how eventually 
the administration of land-justice is car- 
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ried on and how. fairly these tribunals 
discharge their high function, ‘for 
honesty and conscience are not the fruits 
that. only flower with education, Health 
of system of Courts depends on several 
factors, one being eonstant vigil of inner 


and outer conscience of the Judge and 
its constant rapport with community 
conscience and mind. Indeed modern 


world juridical thinking accepts that in 
such community system of Courts there 
are clear advantages as the function and 
rule of Court is much wider and can well 
‘be educative as well as paternal in socio- 
political developments. (See: “Justice in 


the USSR” Chapter XII by Harold J. 


Berman}. We have premise to hope that 


land Courts would function in the spirit. 


of detachment, impartiality and by- dis- 
pensation of. just premises dispel 
doubts about the objectives of land jus- 
tice in the State. These Tribunals thus 
would have community backing and by 


its rule educate the public opinion as it~ 


acts as. parental. organ in rural life.” 
Therefore, if appears to be the intention 
of the Legislature that while dealing 
with various questions which are legal 
in nature and could be decided even by 
spot inspections, ètc. a Tribunal should 
be constituted which will consist of per- 
sons etther from locality itself or 
very well conversent with the various 
problems of the area in question, These 
Tribunals will be closer to the area and 
will possess by necessary implications 
` expected expertise and experience about 
the conditions. of the land and people, 
Tt is further pertinent to note that be- 
fore such Tribunals, in view of the 
provisions of S. 44-B of: the Act, no legal 
_ practitioner is entitled to appear on be- 
half of any party, Further from sub- 
sec. (3) of S. 2-A it is clear that it was 
the intention of the Legislature that the 
Tribunals constituted in this behalf 
should consist of members who are not 
less than. three. This sub-section further 
lays down that one of them should be 
a person who holds or kas held civil 
post. under the State not below the rank 
of Tahsildar and he shall be the Chair- 
man of the Tribunal. By sub-sec, (4) 
power is conferred upon the State Gov- 
ernment which could be exercised from 
time to time to reconstitute the Tribunal 
.or to abolish such Tribunals. The State 
Government has also power to: disconti- 
nue or remove any member from the 
Tribunal without assigning any reason. 
Then eomes sub-sec (5) which deals 
with quorum and the procedure to be 
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followed by the Tribunal in fits meeting 
which is to be prescribed by rules made 
under the Act. As per sub-sec. (6), al 
decisions of a Tribunal shall be by 4 
majority opinion of the members, If 
the opinion is equally divided, then it is 
laid down that the decision of the Chair- 
man shall be final, Proviso to sub-sec. (6) 
then provides for another contingency. 
According to the said proviso, if the 
Chairman differs from the majority opin- 
ion, on the grounds enumerated therein, 
then he has to refer the matter to — the 
Collector. According tó the learned 
counsel for the petitioners, -if quorum is 
prescribed at two, shen the provisions of 
sub-sec, (6) of the Act will never apply 
to such a'‘meeting which is attended only 
by- two members, because in that case 
question of majority will not.arise, Even 
the proviso to sub-sec. (6) will, have no 
application to such a case and, there- 
fore, it is contended before us -that this 
clearly indicates that in no case the 
quorum could -be fixed of the members 
who are less than three, In our opinion, 
this will not be correct interpretation of . 
the provisions of sub-sections of S, 2-A. 
As already observed, the various sub- 
sections of 5. 2-A are interdependent. 
Each of the sub-sections -throws light 
upon another and, therefore, will have 
to be construed harmoniously. Sub-sec- 
tions (5) and (6) provide for various con- 
tingencies, In very case all the provi- 
sions of 5, 2-A may not come into ope- 
ration. These provisions are alternative 
and will apply to’cases where such a 
contingency arises. If two members are 
present .in the meeting of the Tribunal, 
which includes the Chairman, then if 


the other member present agrees with 
the Chairman, then obviously the ques- 
tion of majority etc, will not: arise. In, 


case he disagrees, then it will mean that! 
the opinion is equally divided and in 
that case the decision of the Chairman! 
shall be the decision of the Tribunal. 
Obviously if the case is covered by the 
substantive provisions of sub-see. (6) of; 
the Act, then the question of application 
of the proviso will not arise. These pro- 
visions indicate that the decision of the 





rum’ itself denotes the minimum num- 
ber of members of any body of persons 
whose presence is necessary in order to 
enable that body to transact its business 
validly, Though in sub-sec. (3) the Legis- 
lature has laid down that the Tribunal 
shall consist of not less than three 
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members, it has made a provision undar 
sub-sec, (5) for prescribing the quorum. 
The words ‘meeting of the Tribunal’ 
used in sub-sec. (5) are very significant. 
Therefore, if all the provisions of these 
sub-sections are read together, it is quite 
clear that it was the intention of tne 
Legislature that even in a case where 
the Tribunal consists of only three mem- 
bers, a quorum could be prescribed, 
which will denote the minimum number 
of members whose presence is necessary 
in order to enable the Tribunal to trars- 
act its business validly. To hold that tae 
quorum cannot be of less than three 
members will obviously mean that in 
case where the Tribunal consists of orly 
three members, the question of quorum 
will not arise and all the members will 


have to attend the meeting. This dces’ 


not appear to ‘be the intention of the 
Legislature, On the contrary, after hev- 
ing provided for the constitution, re- 
constitution and abolition of Tribunal, 
under sub-sec. (5). the Legislature has 
made a provision for prescribing quorum 
for the meeting of the Tribunal. We do 
not find any compelling reason to hold 
that the provisions relating to the quo- 
rum will not apply to a case where the 
Tribunal consists of only three members. 


10. A contention was also raised by 
Shri Gordey before us that by virtue of 
the proviso to sub-sec. (6), a protection 
is given to the citizen which is altoge- 
ther taken: away by prescription of quo- 
rum under sub-rule (3) of R. 3 of «he 
Rules, It is not possible for us to accept 


this contention. It appears from ~he 
very scheme of 5. 2-A that having re- 
gard to the purpose and object of he 


Act, the Legislature wanted to associate 
some person conversant with the  Ilccal 
problems with the adjudication and deter- 
mination of the questions 
by the Act. These persons are to be 
taken from the locality over which the 
Tribunal has jurisdiction. Obviously they 
would be conversant with the matters 
which are required to be dealt with by 
the Tribunal. Sub-sec, (6) of S, 2-A irdi- 
cates that decision of the Chairman has 
primacy. Laying down of the quorum 
of two does not run counter to the in- 


tention of the Legislature, Even if the 
quorum is fixed at two, at least one 
member, who is conversant with the 


matters which are required to be dealt 
with by the Tribunal is associated with 
the adjudication and determination. 
Therefore, in our opinion, it cannot ba 
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said that only because the quorum fcr 
every meeting of the Tribunal is pre- 
scribed to be two, including the Chair- 
man, the whole scheme of the §. 2-A 
will be frustrated. or the protection 
given by sub-sec, (6) is taken away. In 
this view of the matter, in our opinion, 
first part of sub-rule (3) of R. 3, which 
lays down the quorum, is perfectly legal 
and valid. 


11. However, in our opinion, 
same is not the position so far as 
second part of the sub-rule (3) is 
cerned, which read as under:— 

“Tf within half an hour of the time 
fixed for the meeting there is no quorum 
the Chairman alone shall proceed fur- 
ther with the meeting and record _ his 
decision in the proceedings as a decision 
of the Tribunal.” 

As already observed, the Legislature in 
its wisdom has used the expression 
‘meeting of the Tribunal’ in sub-sec. (5) 
of 5, 2-A. The word ‘meeting’ is not 
defined. It is well settled that a word 
which is not defined in the Act. but 
which is a word of everyday use, must 
be construed in its popular sense. It 
means that it should be understood as in 
common parlance. Ifa common sense 
view of the matter is taken, it is quite 
clear that for a meeting there must be at 
least two persons. Because a man can- 
not meet himself The word ‘meeting’ 
prima facie connotes coming together of 
persons for certain purpose, In substance 
it is a gathering of persons wiih a speci- 
fic object in view. In our opinion, the 
term ‘meeting of the Tribunal’ is used 
in S. 2-A as is understood in common 
parlance or in popular sense. In this 
context, a reference could usefully be 
made to a decision of the Kerala High 
Court in State of Kerala v. West Coast 
Planters’ Agencies Ltd., Cochin (AIR 
1958 Ker 41) and particularly to the fol- 
T observations in paras. 2, 3, 4. 5l. 
and 6: 


the 
the 
con- 





The word ‘meeting’ is thus de- 
fined in the Shorter Oxford Dictionary. 
‘An assembly of a number of people for 
entertainment, discussion, or the like’, 
and in Black’s Law Dictionary, as ‘A 
coming together of persons: as assembly. 
Particularly in law, an assembling of a 
number of persons for the purpose of 
discussing and acting upon some matter 
or matters in which they have a com- 
mon interest.’ : 


It would follow that, for a meeting, 
there must be at least two persons, and 
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that this is the ordinary and natural 
meaning of the word is recognised in 
the only two reported cases that have 
been brought to our notice, In the first 
of these, Sharp v. Dawes, (1876) 2 QBD 
26, the validity of a call made at a meet- 
ing of a company purporting to have 
been held by one share-holder was in 
question, 


The Statute, viz. 5. 10 of the Stanna- 
ries Act, 1869, required that the call 
should be made at a meeting of the com- 
pany with special notice, and in pro- 
nouncing against the validity of the call 
on the ground that one man could not 
hold a meeting within the meaning of 
the Act. Lord Coleridge, C, J., said “the 
word ‘meeting’ prima facie means 4 
coming together of more than one per- 
son. It is, of course, possible to show 
that the word ‘meeting’ has a meaning 
different from the ordinary meaning, but 
there is nothing here to show this to be 
the case.” 


Mellish L, J., was more forthright and 
it would appear that he refused to con- 
template a meeting of one person. "It 
is clear”. he observed, “that, according 
to the ordinary use of the English langu- 
age, a meeting could no more be consti- 
tuted by one person than a meeting 
could have been constituted if no share- 
holder at all had attended.” 

In the second case, East v. Bennett 
Brother Ltd., (1911) 1 Ch 163. Warring- 
ton, J., following Sharp v. Dawes, (1876) 
2 QBD 26. and also the decision of Jes- 
gel, M. R. in In Re, Sanitary Carbon Co., 
(1877) WN 223, observed that in an ordi- 
nary case it was quite clear that a meet- 
ing must consist of more than one per- 
gon. 


The learned Judge, however, went on 
to hold that the word ‘meeting’ was used 
in the memorandum of association he has 
construing in a special sense, and that 
having regard to the purpose of the parti- 
cular clause. namely, that the formal 
consent of the preference share-holders 
should tbe obtained before anything was 
done affecting their rights, the framers 
of the document, who must have con- 
templated the possibility of all the pre- 
ference shares being held by one person, 
must have used the word ‘meeting’ in a 
sense differént from the ordinary sense 
and as including the record, in a formal 
manner, of the assent of a single person 
when he happens to be the sole prefer- 
ence share-holder. Z 
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He thought that that was one of the 
cases referred to by Lord Coleridge, C. J., 
as one in which it may be possible to 
show that the word ‘meeting’ had a mean- 
ing different from the ordinary meeting. 
The learned Judge also seems to have 
thought that the circumstance that in the 
two cases referred to by him there were 
several share-holders whose proxies were 
held by the single share-holder who held 
the meeting. whereas in the case he was 
deciding there was only one preference 
share-holder, made a difference. We 
agree; but with due respect we think the 
difference makes the case of a one-man 
company an a fortiori case. 


It is to be observed that both Lord 
Coleridge, C. J., and Warrington, J., were 
dealing only with civil obligations and 
that neither was construing a penal sta- 
tute—- Warrington, J., in particular, was 
construing only a memorandum of as- 
sociation of a company, and the degree 
of latitude he allowed himself is apparent 
from the question he posed himself, 
namely, "whether what the company did 
was in effect, although not perhaps in 
terms, within the provisions of the memo- 
randum and articles of association, and, 
if it was in effect though in terms, whe- 
ther there was a sufficient compliance 
with the memorandum and articles to 
render the proceedings valid,” although 
he straightway put it in the different 
form, namely whether, upon the true 
construction’ of the memorandum and 
articles, the proceedings were not really 
and in terms a compliance with them. 


One thing is clear from both these de- 
cisions as.also on the high authority of 
Jessel, M, R. in In re. Sanitary Carbon 
Co. (C) (the report of which has however 
not been placed before us) and that is 
that, according to the ordinary use of the 
English language, a meeting can no more 
be held by one person than it can be by 
none, 

It is hardly necessary to repeat what 
has been so often said that the golden 
rule of construction is that the grammati- 
cal and ordinary sense of the words used 
in a statute should be adhered to unless 
that would lead to some absurdity or re- 
pugnancy or inconsistency with the rest 
of the statute. Words have to be given 
their plain, fair and natural meaning 
where it is not apperent from the scope 
and intendment of the statutes that such 
@ meaning would be inconsistent or 
would lead to manifold injustice... ...... ” 
Therefore, it is- quite’ cbvious to us that 
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for a meeting, there must be at least two 
persons and this is the natural meaning 
of the word which is well recogniséd, 


12. However, our attention was drawn 
by Shri Badar, the Assistant Government 
Pleader, to the Explanation to Ss. 157 
and 186 of the Companies Act, 1956, 
which reads as under: 


“Explanation— The direction that may 
be given under this sub-section may 1n- 
clude a direction that one member of te 
company present in person or by prozy 
shall be deemed to constitute a meeting.” 
From the bare reading of this Explana- 
tion it is quite clear that but for the Ex- 
planation, presence of one member can- 
not constitute a meeting. Therefore, by 
this Explanation a fiction is created ^y 
the Legislature. The meeting contem- 
plated ‘by Ss. 167 and 186 is not an ordi- 
nary meeting. Unless a direction is 
given by the Court, the Explanation to 
S.:167 or 186 will not come into opera- 
tion. Use of expression “shall be deem- 
ed” is significant. When a thing is deem- 
.ed to be something else, it is to be treated 
as if it is that thing. though in fact it is 
not. Therefore, though in fact the pre- 
sence of one member cannot constitute a 
meeting, in view of the special direction 
given by the Court, a fiction is created 
by the Legislature that it shall be deem- 
ed to constitute a meeting. Such a provi- 
sion is not made in the Ceiling Act. In 
the Ceiling Act such a fiction is also not 
created. If this is so, then the werd 
‘meeting’ as used in S. 2-A will have to 
be construed in its popular sense, Se- 
cond part of sub-r, (3) of R. 3 provides 
that, if within half an hour of the time 
fixed for the meeting there is no quorum 
the Chairman alone shall proceed further 
with the meeting and record his deci- 
sion in the proceedings as a decision of 
the Tribunal. This part of the rvtle, 
therefore, clearly does not deal wth 
laying down a quorum as such. but in 
fact iby this provision necessity of the 
quorum itself is done away. By sub-sec- 
tion (5) of S, 2-A, power is conferred 
upon the State Government to prescribe 
the quorum to constitute a meeting of 
the Tribunal. Therefore while exer- 
cising this power, it is not open for the 
State Government to make a provision 
prescribing that no quorum will be at 
all necessary for constituting a meet- 
fing of the Tribunal. As a matter of fact, 
‘that part of sub-r. (3) is against the 
scheme of S, 2-A. which contemplazes 
that a local person, who .is conversant 
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“templates that there should be a meet- 
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with the local conditions should be as- 
sociated with the decision. It also con- 
ing of a Tribunal. While framing thej 
rules under §. .2-A, therefore, it is not 
open for the rule-making authority to do, 
away with this wholesome provision. By! 
this provision the association of a person 
who is conversant with the local condi- 
tions is wholly done away. By this pro- 
vision even a meeting of the Tribunal is 
not contemplated. 





13. As a matter of fact, a Court or a 
judicial or quasi-judicial Tribunal is not 
a committee, nor the sitting of the Tri- 
bunal can be equated with meeting of 
the committee. Tihe quorum is fixed for 
the meetings and not for the sitting of 
the Court or of judicial or quasi-judicial 
Tribunal. In this context, reference could 
usefully be made to a decision of the Su- 
preme Court in Punjab University, 
Chandigarh v. Vijay Singh (AIR 1976 SC 
1441) and particularly to the following 
observations of the Supreme Court in the 
said decision: (at pp. 1443-1444) 


“The constitution of the Standing Com- 
mittee is indisputably within the powers 
of the Syndicate under Regulation 31. No 
exception can therefore be taken to the 
appointment of the Standing Committee 
by the Syndicate and indeed no objection 
was at any stage taken in that behalf. 
Equally clear seems to us the position 
that the Syndicate which had the power 
to appoint the Standing Committee had 
the incidental power to fix the quorum 
for the meetings of the Standing Com- 
mittee. ‘Quorum’ denotes the minimum 
number of members of any body of per- 
sons whose presence is necessary in 
order to enable that body to transact its 
business .validly so that its acts may be 
lawful, It is generally left to committees 
themselves to fix the quorum for their 
meetings and perhaps, if the Syndicate 
had not fixed the quorum, it might have 
been competent to the Standing Commit- 
tee itself to devise its day-to-day proce- 
dure including the fixation of quorum. 
But that is going one step ahead, for 
here the quorum’ was fixed not by the . 
Standing Committee but by the Syndi- 
cate itself which appointed the Standing 
Committee and which indubitably had 
the right to appoint the Committee under 
Regulation 31. We are unable to see any 
valid reason for which the fixation of 
quorum for the meeting of a Committee 
appointed by the Syndicate can be said 
to be beyond the powers of the Syndi- 
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cate. It is: wholly inappropriate in ‘this 
cénnection to draw on the constitution of 
judicial tribunals as a parallel because, if 
by law such a tribunal must consist of 3 
‘members there is no: jurisdiction in the 
tribunal to fix a smaller quorum for its 
sittings. A Court is not a committee and 
if by law any matter is required. to be 
_ heard, say by a bench of three Judges, 
` there is no: power in those three Judges 
to resolve that only two of them will 
form a quorum. In fact quorum is fixed 
for meetings of committees and not for 
the sittings of courts. In the instant case 
the Syndicate had the right to.-fix the 
number of persons who would constitute 
the standing committee and -by fixing the 
quorum at 2, it did no more than provide 
that though the Standing Committee may 
be composed of 3 persons, any 2 of them 
could validly and effectively. transact the 
business of and on behalf of ‘the commit- 
tee. Putting the matter a little different- 
ly, the Syndicate nominated 3 persons to 
- be members of the Standing Committee 
but resolved that any 2 of them -would 
validly constitute the Standing Commit- 
tee for the time being to dispose of- any 
_ business which comes before it.” 
As observed by the Supreme, Court it is 
wholly inappropriate in this connection 
to draw on the constitution of judicial 
triburials as a parallel because ‘there i9 
no jurisdiction in the tribunal to fix a 
smaller quorum for its sittings and the 
Court is not a Committee. However, by 
sub-s. (5) óf S. 2-A, the Legislature has 
made a specific provision in this behalf. 
As the said specific provision is an ex- 
ception to the general. rule, it will have 
to be construed strictly and. cannot travel 
beyond the scope. of the section. If the 
section has only authorised the State 
Government to make a provision regard- 
the quorum, to constitute meeting of the 
Tribunal, it is not open to the State Gov- 
ernment to meke such a rule which in 
effect lays down that no quorum will be 
inecessary to constitute a mecting of the 
Tribunal or meeting of the Tribunal it~ 
self will not be necessary and the .Chair- 
man alone can transact the business, As 
a matter of fact, if there is no meeting 
lof the Tribunal, ‘the term “Chairman” it- 
self is redundant. It practically means 
that though the Legislature has consti- 
tuted a Tribunal or more than one per- 
son to adjudicate upon the rights of the 
land-holders under’ the Ceiling Act, by 
exercising its rule-making ‘power the 
State Government has conferred the said 
lpewer upon a revenue officer alone, To 
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say the least, this pert of the rule is out- 
side the scope of the rule-making power 
conferred by the Act and runs counter 
to the spirit of enabling Statute. 


14. However, a contention was raised 
by Shri. Garud, the learned Assistant ' 
Government Pleader that such power is 
implicit in the power conferred by sub- 
s. (5) of S. 2-A of the Act. According to 
Shri Garud, the learned Assistant Gov- 
ernment Pleader; when the State Gov- 
ernment is authorised to. make aprovi- 
sion prescribing the quorum, it can fur- 
ther make a provision as.to what will 
happen if there is no quorum- Even if 
there is no quorum, the working of the 
Triburial cannot be stopped and, there- 
fore. some -provision will have to be 
made. According to the learned counsel, 
such powers flow from thé very wording 
used in sub+s, (5) of S. 2-A of the Act and 
are auxiliary powers which can ‘be used 
by the State Government while. framing 
rules under sub-s.’ (5) of S. 2-A of the 
Act: In support of the proposition that 
such implied powers’ can ‘legitimately be. 
invoked when it is found that the power 
conferred by the Statute cannot be dis- 
charged or exercised at all unless some 
auxiliary power is assumed to exist, he 
has relied upon the decision of this Court 
in 64 Bom LR 375: (AIR 1962 SC 486), 
Bidi, Bidi Leaves and Tobacco Merchants’ 
Associati on v. State of Bombay. Accord- 
ing to Shri Garud, if second part of sub- 
r. (3) of R. 3 was not there, the statute 
itself would become impossible of com~= 
pliance and, therefore. sub-r, (3) is per- 
fectly legal and valid. It fs not possible 
for us to accept this contention, As 
already observed, this part of sub-r, (3) 
is wholly inconsistent with the very 
scheme: and spirit of S, 2-A of the Act. 
If the said provision §s wholly inconsis- 
tent or is repugnant to the provision of 
5. 2-A itself, then obviously the doctrine 
of implied powers cannot legitably (sic)|. 
(legitimably ? Ed.) be invoked in this be- 
half. ‘Apart from this, as. observed by]. 
this Court in Agarwal, Avender & Co. 
Ltd. v. The State (AIR 1951 Bom 397) 
doctrine of subsidiary and ancillary 
powers cannot pessibly be applied where 
subordinate powers of Legislation are 
conferred upon the body or the Govern- 
ment. Legislative body is a sovereign 
body, whereas the State Government, to 
which powers of subordinate legislation 
are delegated is not a sovereign legisla- 
tive body. Therefore. it must strictly act 

within the powers Whien arè conferred 
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upon it. In the case before us, in oir 
opinion, doctrine of implied powers can- 
not be availed of and, therefore, it is not 
permissible for the Government, to which 
powers of subordinate legislation have 
been given, to say that the power whizh 
has been given to it, carried with it what 
may be called subsidiary or ancillazy 
powers of operating beyond the field 
within which it can operate. In this view 
of the matter, in our opinion, this latter 
part of sub-r, (3) is obviously ultra vires 
as it is outside the scope of rule-making 
power conferred by sub-s. (5) of S. 2-A 
of the Act, as it practically destroys t€ 
very scheme and spirit of the scheme ia- 
corporated in S. 2-A as a whole. 


15. It was also contended before us 
by Shri Garud, the learned Assistant 
Government Pleader, relying upon the 


principle of stare decisis that this Cotrt 
should not strike down this part of tae 
tule because various decisions must have 
been given by the Chairman of the Tri- 
bunal alone in view of the provisions of 
sub-r, (3) of R, 3. He further contend- 
ed that these-decisions must have created 
some rights into the persons to whem 
lands are distributed and allotted. Apert 
from the fact that the contention raised 
and the question posed is wholly hypotle- 
tical and no material is placed before us 
in this behalf, it is quite obvious that 
principle of stare decisis will not apply 
to a case where vires of the provisicns 
itself is challenged. The principle of 
stare decisis clearly indicates that a dezi- 
sion of long standing, on the basis of 
which many persons will in the course 
of time have arranged their affairs shovld 
not lightly be disturbed by a superior 
court not strictly bound itself by the ce- 
cision. In this case we are not concerned 
with such a controversy. This rule of 
stare decisis is based on expediency and 
public policy. This is a principle which 
applies to interpretation and construction 
of statute, Jt will come into operation 
when a particular principle of law is 
already settled by series of decisions, In 
the case before us such is not the posi- 
tion. There is no earlier decision in the 
(field which has already decided the ques- 
tion raised before us. Even the impugred 
provision of the rule was brought on the 
statute book very recently. To such a 
case the rule of stare decisis has no ap- 
‘plication. Moreover, the interpretation 
put forward by the learned Assistent 
Government Pleader is contrary to the 
clear meaning of the enactment as weil 
as the well established principles of law. 
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In this view of the matter, in our opinion. 
the decision of the Supreme Court in 
Nirshi v. Sudhir Kumar (AIR 1969 SC 
864), on which reliance is placed by Shri 
Garud, is obviously distinguishable and 
is not applicable to the controversy raised 
before us, more so when S, 2-4 itself was 
introduced in the Ceiling Act in the year 
1975 and the rules were also framed! 
thereunder, in the same year, ie. less’ 
than two years back. 

16. It is quite clear from the ‘bare 
reading of sub-r. (3) of R. 3 as a whole 
that first and second parts of the rule 
are severable, This position is not dis- 
puted before us. This part of sub-rule 
being severable from the other part, its 
invalidity cannot affect first part of sub- 
r. (3). In the view which we have taken. 
therefore, second part of sub-r. (3) of 
R. 3, which reads as under: 

“If within half an hour of the time 
fixed for the meeting there is no quorum, 
the Chairman alone shall proceed fur- 
ther with the meeting and record his de- 
cision in the proceedings as a decision of 
the Tribunal.” 
is ultra vires, it being outside the scope 
of rule-making power conferred upon the 
State Government by the Ceiling Act, As 
we have held that second part of 
the rule which authorises the Chairman 
alone to proceed further with the matter 
and record its decision in the proceedings 
as a decision of the Tribunal is ultra 
vires, as a necessary consequence of this, 
the decisions given by the Chairman 
alone will be wholly without jurisdiction; 
it not being a decision of a Tribunal as 








contemplated by S, 2-A of the Ceiling: 


Act. 


17. As in Special Civil Applications 
Nos. 3387 of 1976, 455 of 1977 and 4009 of 
1976 the Chairman alone has decided the 
matter. these petitions will have to be 
allowed as the order of the Chairman is 
without jurisdiction. 

18. It is no doubt true that the said 
decision given by the Chairman of the 
Tribunal is confirmed .in appeal by the 
Maharashtra Revenue Tribunal, How- 
ever it is well established that the ori- 
ginal order being without jurisdiction 
and as such void and inoperative, this 
initial defect could not be cured by an 
appellate order passed by the Maha- 
rashtra Revenue Tribunal. In this view 
of the matter, these Special Civil Appli- 
cations will have to be allowed. 

19, In the result, therefore the Spe- 
cial Civil Applications Nos, 3387/76, 455/77 
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and 4009/76 are allowed. ‘The orders 
passed by the Surplus Land Determina- 
tion Tribunal as well as Maharashtra Re- 
venue Tribunal are set aside and the 
matters are remanded back to the Sur- 
plus Land Determination Tribunal for 
deciding them afresh in accordance with 
law, afier giving a reasonable opportu- 
nity to the petitioners to put forward 
their cases, 


20. So far as Special Civil Applica- 
tions Nos, 417 of 1977 and 524 of 1977 
are concerned, it is quite obvious that 
they are decided by a Tribunal in a meet~ 
ing which consisted of the quorum pre- 
scribed under first part of sub-r. (3) of 
R. 3 of the Rules. We have already held 
that the said part of the rule is valid. 


21. So far as merits in Special Civil 
Application No, 417 of 1977 are concern- 
ed, it is quite clear from the findings re- 
corded by the authorities below that this 
was a case of clear manipulation where- 
by the petitioner has created bogus lease 
in favour of his son with a view to save 
the land from the clutches of the Ceiling 
Act. It is well settled that collusion or 
fraud must. vitiate the whole thing. Res- 
pondent Umakant is the son of the peti- 
tioner and. therefore, he cannot be treat- 
ed as a deemed tenant under S. 6 of the 
Bombay Tenancy and Agricultural Lands 
Act, 1958. There is no evidence on re- 
cord to establish the factum of contrac- 
tual tenancy. The entries made in the 
crop statements are wholly vague and do 
not establish the agreement of tenancy. 
So far as oral evidence on record is con~ 
cerned, the petitioner has only examined 
himself and there also he could not give 
details regarding the agreement of 
tenancy, In this view of the matter, in 
our opinion, the authorities below were 
right in coming to the conclusion that 
this was a clear case of fraud and mani- 
pulation and that too, with the sole in- 
tention of saving the land from the 
clutches of the Ceiling Act. Further, it 
is quite clear from the record that in a 
case which was started on the basis of 
the return filed by Umakant, son of the 
petitioner, no land was declared surplus 
and, therefore, the said proceedings were 
dropped. In view of these peculiar cir- 
cumstances, in this case, it is not neces- 
sary to consider the contention raised by 
Shri Chandurkar, which is based on inter- 
pretation of sub- s. (4) of S. 3 of the Ceil- 
ing Act. A 

22. So far as the question of age of 
Purushottam is concerned, it is quite ob- 
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vious from the material placed on re- 
cord, which includes the certificate issued 
by the Maharashtra State Board of Se- 
condary Education. that Purushottam, 
son of the petitioner, was born on 1ith 
Oct, 1957. Even from the other evidence 
on record it is quite clear that certain 
fields were shown in the name of Puru- 
shottam as a result of partition effected 
by Kisan father of Awadhoot during his 
lifetime, amongst his son Awadhoot and 
grandsons Umakant and Purushottam. At 
that time also the date of birth of Puru- 
shottam has been shown as 11-10-1957. 
As against this evidence, the petitioner is 
relying upon the Janma-Patrika alone. 
The authorities below have found, and in 
our opinion, rightly, that it is a got-up 
evidence. In this view of the matter, in 
our opinion. the finding of fact recorded 
by the authorities below that on the rele- 
vant date Purushottam, son of the peti- 
tioner, was a minor is perfectly justified. 
Moreover this is a concurrent finding of 
fact based on appreciation of evidence 
on record. ‘Therefore, this is not a fit 
case wherein any interference is called 
for.in the extraordinary jurisdiction of 

this Court, i 
23. In the result, therefore, Special 
Civil Applications Nos. 417 of 1977 and 
524 of 1977 are dismissed. However, in 
the circumstances of the case, there will 
be ‘no order as to costs in all these spe- 
cial civil applications, - 
i Order accordingly. 
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' Balasaheb Anandrao Ghatge, Applicant 
v, Jaimala Sahaji Raje Angre and others, 
Opponents, ' 

Civil Revn, Appln. No. 83 of 1976, D/- 
25-4~19'77,* me 

Hindu Succession Act (30 of 1956), S. 15 
~- ‘Inheritance of property by female 
from her brother — Succession is govern- 
ed not by S. 15 (2) (a) but by S, 15 (1). 

Where the property is inherited by 
a female Hindu from her brother, the 
succession will be governed not by Sec- 
tion 15 (2) (a) but by S. 15 (1) for the 
following reasons :-—— 

(i) The words in a statute should be 
interpreted in their plain. literal. and 


*(Against order of K. M, Kulkarni, 
. Dist, J., Satara, D/- 13-10-1975). 


JU/JU/D799/77/MBR 
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grammatical meaning. The plain con- 
struction of the word “father” in S, 15 
(2) (a) does not in any way lead to a 
Meaningless consequence, (ii) to intear- 
pret the words “father” and “moth2r” 
used in S. 15 (2) (a) as “father’s side” and 
“mother’s side” would involve the. read- 
ing of additional-words in the section and 
will be inconsistent with the intention of 
the Legislature. This would also man 
that in every case, the inquiry will have 
to extend beyond the immediate person 
from which the female has inherited the 
property and. the origin of the said pro- 
perty will have to be traced, (iii) the pro- 
visions of S, 15 (2) are an exception to 
those contained in S. 15 (1) and are to 
be construed very strictly and (iv) even 
in S. 15 (2) (b), the words used are not 


“husbands side” but “husband” or 
“father-in-law”, (Pare 7) 
Cases Referred: Chronological Peras 
AIR 1969 Bom 205 : 70 Bom LR 773 


5, 6, 7 

V, V. Albal, for Applicant; H. D, Gole 
(Amicus Curiae). for Opponents. 

ORDER :— The present civil revision 
application arises out of an application 
made by the revision-applicant Balasaneb 
Anandrao Ghatge for a succession certifi- 
cate, The matter has a chequered his- 
tory and the point involved, though 4 
narrow one, is important under the 
Hindu Law of Succession. 

2. It appears that one Bhavanji Faje 
Ghatge who was a Watandar of certain 
lands was entitled to a cash allowance 
of Rs. 4,026/- per year from the Govern- 
ment. He died in the year 1910 leaving 
only his widow Laxmibai. The watan 
came to be abolished as per the provisions 
of the Bombay Pargana and Kulkerni 
Watans (Abolition) Act, 1950 which came 
into force on 1-5-1951. As per the said 
provisions, in view of the abolition of 
the watan, the watandar was entitlec to 
get compensation equal to seven times 
the amount of the yearly cash allowance. 
The Collector, Satara by his order de- 
clared that Laxmibai the widow of the 
said Bhavanji Raje was entitled ta get 
compensation of Rs. 28.182/-. This order 
was passed during the lifetime of Laxmi- 
bai who died on 22-4-1955. However 
this amount was not received by Laxmi- 
bai and remained with the Collector, 
Satara. Thereafter in the year 1963, 
Gojakkabai Kadambande the sister of 
Bhavanji Raje filed an application before 
the Civil Judge, Junior Division, Dahi- 
wadi for a certificate of. succession to 
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the said amount on the basis that she 
being the sister of Bhavanji Raje was 
entitled to the said amount lying to the 
credit of Laxmibai, That application was 
transferred to the Court of the Civil 
Judge, Senior Division, Satara and was 
numbered there as Miscellaneous Appli- 
cation No. 8 of 1963. The trial Court 
held in that application that the present 
applicant Balasaheb Ghatge was entitled 
to the succession certificate, He there- 
fore dismissed the said application filed 
by Gojakkabai. Against that decision, 
Gajakkabai preferred an appeal being 
Civil Appeal No, 309 of 1964 in the Dis- 
trict Court which allowed Gojakkabai’s 
appeal holding that Gojakkabai was en- 
titled to the succession certificate, Against 
that decision. the present applicant pre- 
ferred Civil Revision Application No, 1114 
of 1965 in this Court. It appears that 
before that revision application came up 
for final hearing, Gojakkabai died on 
16-8-1968 and hence this Court in the 
said revision application directed the 
present applicant to file a fresh applica- 
tion for getting the succession certificate. 
This Court also consequently quashed all 
the earlier orders passed in the matter. 
The applicant then filed the present ap- 
plication before the trial Court for a suc- 
cession certificate. It also further ap- 
pears that an application was made on 
behalf of the Mukhtyars that the ori- 
ginal opponents Nos. 3 to 6 who were the 
grand-children-of the co-wife of the said 
Gojakkabai were the legal heirs and re- 
presentatives and that they themselves 
had no interest in the proceedings. Ac- 
cordingly, opponents Nos, 3 to 6 came to 
be joined as parties to the said applica- 
tion. The trial Court allowed the appli- 
cants application under the condition 
that the applicant should be allowed to 
receive the compensation amount on his 
furnishing a security bond for the entire 
amount. Against the said deci-ion dated 
7-3-1974, the original opponent No, 3 Jai- 
mala the grand-daughter of the co-wife 
of the said Gojakkabai alone preferred 
an appeal. To that appeal the original 
opponents Nos. 1 and 2 who were the 
Mukhtyars were not made parties, The 
Appeal Court by its decision dated 13-10- 
1975 allowed the appeal and quashed the 
order of the trial Court granting the 
certificate in: favour of the applicant 
Balasaheb, It is against this decision 
that the present revision has been filed 
by Balasaheb Ghatge. 

3. The short question that arises for 
decision in this application is whether it 
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is the present applicant who claims to 
be the ‘Bhauband or Kinsman of Bhavanji 
Raje, or the respondents who are the 
grand-children of the co-wife of the said 
Gojakkabai who was the sister of the 
said Bhavanji Raje, who are entitled to 
be preferred for the grant of the succes- 
sion certificate. In order to appreciate 
the contentions of the rival parties, it is 
necessary to reproduce the genealogy 





which is Ex. 40 on record, The said 
genealogy is as follows:—_ 
PADEAJI GHATGE 
f E | 
Nagoji Shivaji - 
Boraji Svahsli 
| ae 

B havanji Sayaji 

Shivaji Krishnaji 

Panon Tatyasaheb - 

Shivaji Anandrao 

l (Died in 1956) 
Bhawanji Raje Gojakkabai | 
(Died in 1910) (Died on Balasaheb 
= Laxmibai 18-8-1988) - 
(Died in 1955) . = Deorao 
, Bhagwantrao 
(Died in 1945) 

| j] l ] 

‘ Raghuji Kanthajfi Deorao Jaimala. 


4, Before I answer the said question, 
it is necessay to dispose of a point which 
was ‘raised by Mr, Gole. the learned 
Counsel appointed. amicus curiae in the 
absence of any appearance on behalf of 
the. respondents. He . submitted that 
there was no definite finding given by 
either of the Courts below that either 

_ party to this application bore the rela- 
tionship which they claim to the pro- 
positus. He submitted that both the 
Courts had proceeded on the assumption 
that the present applicant Balasaheb was 
the Kinsman and the respondents were 
the grand-children of :he co-wife of 


Gojakkabai/ I am a sid that it is 
no longer open, particularly to - the 
respondents, to raise the said ques- 


tion of fact because Raghuji who is res- 
pondent No. 2 in this application has 
himself fled an affidavit which is Ex. 49 
on record admitting the relationship 
claimed by ‘both the parties to ‘the ap- 
plication, I am therefore unable to hold 
that there is nothing on- record to show 
that the parties bore the relationship 
which they claimed or that the Courts 


below were in error in proceeding on the 
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assumption on which they did, Having 
disposed of this point, I may now advert 
to the question of law involved in_ this 
application. 


5. It is not disputed that on the death 
of Laxmibai, Gojakkabai the sister of 
Bhavanji Raje had become entitled to get 
the compensation amount. The succes- 
sion to the property of a female Hindu 
dying intestate is governed by the provi~ 
sions of S. 15 of the Hindu Succession 


‘Act, 1956, (hereinafter referred to as the 


said Act), The question that was how- 
ever debated before me was whether it 
is the provisions of sub-sec. (1) or sub- 
s, (2)-of the said S. 15 which will govern 
the present case, Mr. Albal, the learned 
Counsel appearing fer the applicant 
Balasaheb. contended that since Gojakka- 
bai had inherited the said amount :from 


- her brother Bhavanji Raje, it will have 


to be held that Gojakkabai had inherited 
the said property from her father’s side 
and. therefore the succession will be 
governed by sub-cl, (a) of sub-s.: (2) of 
S., 15-of the said Act, and the applicant 
being the Kinsman of Bhavanji Raje and 
his ancestors, will have a preferential 
claim over the respondents who were 
merely the grand-children of the co-wife 
of the said Gcojakkabai.: In support of 
his contention he sukmitted that the 


word “father” in the said sub-cl, (a) of. 


sub-s. (2) of S. 15 will have to ‘be read as 
“father’s side”. He contended that the 
scheme of S. 15 as envisaged by the 
Legislature is to lay down different rules 
of succession depending upon whether 
the property of a female Hindu was a 
self acquired property or whether she 
had inherited it from-her father’s side or 
from her husband's side. In cases where 
the property was inherited from the 
father’s side, the first preference was 
given to the heirs of the father, and 
where it was inherited from the hus- 
band’s side, such preference was given 
to the heirs of the husband. Mr. Albal 
also submitted that the provisions of sub-, 
s. (2) of S. 15 control those of sub-s; (1) 
of the said section and therefore the re- 
sult urged by him followed as a matter 
of course. As against this, Mr. Gole. the 
learned Counsel appointed ‘for the respon- 
dents contended that the provisions of 
sub-s, (2) of S5, 15 of the said Act were 
in the nature of an exception to those 
contained in sub-s. (1) thereof. The rules 
of succession to the property other than 
the property mentioned in sub-s, (2), 
were enumerated in.sub-s, (1) thereof, 
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This being the case, the exception enu- 
merated in sub-s, (2) will have to be 
construed strictly and it is not open te 
enlarge the scope of the words mention- 
ed in sub-s, (2) so as to restrict the cpe- 
ration of the general rules of succession 
contained in sub-s. (1), In this connec- 
tion he submitted that the contention 
advanced by Mr. Albal required the 
Court to enlarge the scope of the word 
“father” used in sub-s. (2) and his 
would be against the preliminary rule of 
construction of a Statute. In this con- 
nection he relied upon a decision of ihis 
Court reported in 70 Bom LR 773 : (AIR 
1969 Bom 205) (Rama Ananda Patil v. 
Appa Bhima Redekar), 

6. There is no direct authority for the 
proposition canvassed by either side. The 
decision reported in 70 Bom LR 773 : 
(AIR 1969 Bom 205) (supra) and relied 
upon by Mr. Gole lays down an altogeiher 
different proposition in the context of 
the facts arising in that case and there- 
fore the said decision is also of no avail 
to me in deciding the question arising in 
the present case. There is no dispute 
that if it is held that the word “fatter” 
used in sub-cl, (a) of sub-s. (2) of the 
said S, 15 is read to mean “father’s side”, 
the applicant Balasaheb who is the 
kinsman of Bhavanji Raje would be en- 
titled to the succession certificate. If, 
however, the said word “father” is not 
given that extended meaning, his arpli- 
cation for succession certificate will fave 
to be rejected. since the case would be 
governed by the provisions of sub-s. (1) 
of the said S. 15. For reasons which fol- 
low, I am of the view that the applicant 
is not entitled to succeed in the present 
application. The provisions of 5, 16 of 
the said Act are as follows :— 

“15, (1) The property of a female Hindu 
dying intestate shall devolve according 
to the rules set out in S. 16,— 

(a) firstly, upon the sons and daughters 
(including the children of any pre- 
deceased son or daughter) and the hus- 
band; 

(b) secondly, upon the heirs of the hus- 
band; 

(c) thirdly, 
father; 

(d) fourthly, upon the heirs of the 
father; and ; 

(e) lastly, upon the heirs of the mother. 

(2) Notwithstanding anything contain- 

ed in sub-sec, (1),— 

(a) any property inherited by a female 

Hindu from her father or mother shall 


upon the mother ang 
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devolve, in the absence of any son or 
daughter of the deceased (including ihe 
children of any pre-deceased son or 
daughter) not upon the other heirs re- 
ferred to in sub-sec. (1) in the order 
specified therein, but upon the heirs of 
the father; and 


(b) any property inherited by a female 
Hindu from her husband or from her 
father-in-law shall devolve, in the ab- 
sence of any son or daughter of the de- 
ceased (including the children of any 
pre-deceased son or daughter) not upon 
the other heirs referred to in sub-sec, (1) 
in the order specified therein, but upon 
the heirs of the husband,” 


q. Firstly, it is a primary rule of con- 
struction of a Statute that the words in 
the statute should be interpreted in their 
plain, literal and grammatical meaning 
unless such interpretation leads to ab- 
surdity, It is not shown as to how the 
plain construction of the word ‘father’ 
in sub-clause (a) of sub-sec. (2) of the 
said 5. 15, will in any way lead to a 


meaningless consequence. Secondly, the 
specific words used are ‘father’ or 
‘mother’. If the Legislature wanted to 
use the expression ‘father’s side’ or 


‘mother’s side’, there wes nothing to pre- 
vent the Legislature from doing so, in 
fact if it was the intention of the Legis- 
lature to incorporate in the said sub- 
clause (a). the rules of succession to the 
properties inherited from the father’s 
side, as contended by the applicant, no- 
thing could have been easier than to de- 
note the same by using specifically the 
words ‘father’s side’ or ‘mother’s side’ 
instead of using the words ‘father’ or 
‘mother’. It therefore appears that the 
Legislature wanted to confine the rules 
of succession contained in the said sub- 
clause only to the property inherited 
either from father or mother, Thirdly, 
to accept the interpretation suggested on 
behalf of the applicart would involve 
the reading of additional words in the 
section, In the context in which the said 
provision is made, such addition. is un- 
warranted. Not only this will amount to 
legislating, but will also be inconsistent 
with the intention of the Legislature, 
which as stated above is against the 
reading of such additional words. Fourth- 
ly, as has been held by this Court in 
70 Bom LR 773: (AFR 1969 Bom 205) (su- 
pra); the provisions of sub-sec. (2) are 
an exception to those contained in sub- 
sec, (1). One of the -prominent objects of 
the said Act is to confer additional rights 
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on the female in the matters of succes- 
sion to the properties both of her father 
and of fer husband and making her an 
absolute owner of the property which 
comes to her hand, In many respects the 
female has been placed on par with the 
male. under the Act. Unless therefore, 
e restriction is specifically placed, it will 
be in tenor with the rest of the provi- 
sions of the said Act to hold that the suc- 
cession to the property of the female is 
not regulated differently from that to the 
property of the male. Thus viewed, the 
restrictions contained in sub-sec. (2), to 
the general rules of succession to the 
property contained in sub-sec. (1), will 
have to be construed very strictly and 
the deviation from the general rules con- 
tained in sub-sec. (1) should not be ac- 
cepted unless such a deviation found 
mention in specific language, To accept 
the applicant’s contention will be to de- 
part from this rule by reading additional 
words in the Statute, This is yet another 
reason for rejecting the interpretation 
put on behalf of the applicant. Fifthly, 
yet another consideration which weighs 
with me in rejecting the . interpretation 
placed by the applicant is. the fact that 
even in sub-cl. (b) of sub-sec, (2), the 
words used are not ‘husband’s side’, but 
again the words used are ‘husband’ or 
‘father-in-law’. If. as contended on be- 
half of the applicant, the scheme of sub- 
clauses (a) and (b) was to lay down rules 
for succession to property inherited from 
the ‘father’s side’ or ‘husband's side’ 
there is no reason why even in sub- 
clause (b) the Legislature should have 
lused only the two words ‘husband’ and 
‘father-in-law’. instead of the expression 
‘husband’s side’ which would not have 
necessitated the use of the further word 
‘father-in-law’. It is therefore apparent 
that the intention of the Legislature was 
not to make distinction between the 
properties inherited from the father's 
side and the husband’s side, but to lay 
down a rule of succession for properties 
inherited from specific persons viz, father 
or mother, fusband or father-in-law. 
Lastly, to accept the applicant’s conten- 
tion would mean that in every case, the 
inquiry will. have to extend beyond the 
immediate person from whom the female 
has inherited the property and a search 
will have to be embarked upon to trace 
the origin of the said property. That 
seems to be farthest from the mind of 
the Legislature. As in the present case, 
the inheritance by Gojakkabai, although 
it is immediately from her brother 
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Bhavanji Raje. will have to be ignored 
and the origin oz this inheritance even 
in the hand of Bhavanji Raje himself 
will have to be inquired into. The con- 
tention advanced on behalf of the appli- 


cant was that although Gojakkabai had 
inherited the property, from Bhavanjt 
Raje who was her brother; Bhavanji 


Raje himself had inherited the original 
watan from his father and hence it 
should be held that it would be govern- 
ed by the provisions of sub-cl. (a) of 
sub-sec. (2) of the said S. 15. Thus not 
only for the purpose of holding in favour 
of the applicant it will have to be held 
that the property inherited from the 
brother should be deemed to have been 
inherited from the person from whom 
the brother himself had inherited, but 
also as stated above, the word ‘father’ 
will have to be deemed to include bro- 
ther, he being from the father’s side, I 
do not think that on a plain reading of 
the section itself, the Legislature intend- 


ed that the inheritance by the female 
from other than her immediate pre- 
decessor-in-title should be taken into 


account for the purposes of the said 
sub-sec. (2). ` 


8. For all these reasons. I am of the 


view that the present applicant is not 
entitled to succeed in this application 
and therefore his application for the 


succession certificate will have to be re- 
jected, I therefore confirm the finding of 
the Appellate Court and discharge the 
rule, 

Application dismissed, 
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DESHMUKH AND MRIDUL, JJ. 
Smt. Putla Rustomji Messman, Appel- 
lant v. Gul Mani, Respondent. 
L, P, A. No. 103 of 1976, 

1977.* 

Letters Patent (Bombay), Clause 15 — 
“Judgment” — Suit for declaration of 
plaintiff’s joint possession with defen- 
dant — Order refusing to pass interim 
injunction — Not a judgment, 


The interference with the right of pos- 
session or any other right for the time 
being of a party must be the result of the 


D/- 21-1. 


a a E 

*(Against decision of Hajarnavis J., in 
A. F. O. D, No. 264 of 1976, D/- 21-10- 
1976.) 
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Court’s order determining . some right 
inter partes during that litigation. IZ it 
is not so, then undoubtedly mere refusal 
to give interim relief in a litigation 
where ultimately the relief claimed may 
be granted would not amount -to a judg- 
ment within the meaning of cl, 15. . 

; pease (Para 12) 
. In the present case, the plaintiff came 
before the Court with the allegation of 
‘joint possession with the defendant on 
the basis of contract, His case was that 
- the defendant was trying to interfere 
with that right and he should be per- 
manently restrained by an’ order of in- 
junction. When the Appellate Court 
found that prima facie at the stage of 
Notice of Motion there was no sufficient 
evidence which would justify the plain- 
tiffs allegation about joint possession an 
interim injunction was refused. 
. Held that the order refusing to ass 
an interim injunction pending disposal of 
the suit on merits was not a judgment 
so as to maintain an appeal under Cl. 15. 
Any of the rights of the parties in, the 
litigation was not determined. The er:tire 
litigation was still at large, After all evi- 
dence was led the plaintiff might’ have 
been able to satisfy the trial Court of the 


truth of his case. This being the situa- 


tion, the judgment of the first .Appellate 
Court did not seem to decide any of the 
rights ‘of the parties nor did 
the Order of the. Court affect either 
one way or the other any of the rights of 
the parties. Case law discussed. 


. ; (Para 13) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1719 9 


AIR 1967 Bom 56:68 Bom LR 209 8 
AIR 1967 Bom 94:68 Bom LR 207 8 
AIR 1958 Bom 210 6, 10 
AIR 1955 Bom 266:57 Bom LR 228 7, 

8 


AIR 1920 Bom 309: 21 Bom LR 955 8 
(1872) 8 Beng LR 433 . 8 

V. G. Meghani and A. A, Syed, for 
Appellant; P. L. Nain, for Responder. 

DESHMUKH, J.:— This is plain-iff’s 
appeal arising out of the orders passed 
in Notice of Motion by the City Civil 
Court which was set aside in appeal 
from Order No, 264/76 by a learned 
single Judge of this Court. Being aggriev- 
ed, he has filed this Letters Patent 
Appeal, l l 

2. Tt is not necessary to notice the 
facts in detail, though they may be men- 
tioned very briefly to know the nature 
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of the order that was passed by che 
First Appellate Court, The plaintiff 
claims to be the sub-tenant of certain 
premises in this town which were allow- 
ed to be. used by the.defendant jointly 
under an agreement dated Sept. 28, 1970. 
According ‘to the plaintiff, the defendant 
has merely been given licence for jcint 
user along with him in the same pre- 
mises, Since the plaintiff was being dis- 
turbed by the defendant in their joint 
possession and user, he filed the present 
Suit No. 1106/78 in the City Civil Court 
at Bombay, The substantive prayer in 
the suit is that the plaintiff's joint pos- 
session should be held proved and the 
defendant should be restrained by an 
order of permanent injunction of the 
Court from interfering with that . joint 


possession. The defendant is denying 
these allegations. ' 
3. After filing the. suit. the plaintiff 


issued a. Notice of Motion dated Aug. 20, 
1975, and asked for an interim injunc- 
tion, At the final hearing of the Motion 
after considering the affidavits of either 
side, the agreement dated Sept. 28, 19'70, 
and after considering the arguments 
addressed on both ‘the sides, the learned 
trial Judge made the Notice of Motion 
absolute in terms of prayer (a). 

4. The defendant filed an appeal in 
the High Court as an Appeal from Order. 
A learned single Judge of this Court, 
after hearing the parties and after go- 
ing through the affidavits filed on be- 
half of both the sides and more particu- 
larly considering the nature, type and 
dimensions of the premises, found that 
joint possession seems to be very diffi- 
cult to uphold on the material as at pre- 
sent available in the. suit. The conse- 
quence was that the plaintiff's case about 
joint possession was not accepted as 
prima facie proved and the order passed 
in the Notice of Motion was vacated. 
Being aggrieved by that order, the pre- 
sent appeal has been filed. 

5. Before going to. the merits of the 
matter, a preliminary objection is raised 
to the maintainability of the appeal it- 
self. It is urged that the order of the 
learned single Judge refusing to assist 
the plaintiff by giving an interim in- 
junction pending the disposal ‘of the suit 
on mé€rits is not a judgment at all with- 
in the meaning, of that expression used 
in Cl. 15 of the Letters Patent, If that 
is so, the appeal itself is not maintain- 
able. i 

6. -On behalf of the respondent a long 
Hine of judgments of this court has been 
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cited, To suggest what precisely is being 
indicated as a judgment by this Court in 
Cl. 15 of the Letters Patent on behalf 
of the appellant Mr. Meghani relied 
upon certain observations of Tendolkar, 
J, in a Division Bench judgment in S. H. 
H. Kably v, Mahomed T. Jaffrani, AIR 
1958 Bom 210. In view of this prelimi- 
nary objection, it would be necessary to 
find whether the order under appeal is 
a judgment as required by Cl. 15 of the 


Letters. Patent and whether the appeal 
itself is maintainable. The meaning of 
the word ‘judgment’ used in Cl, 15 of 


the Letters Patent is a subject-matter of 
a long line of judgments of this Court. 
It does not seem to be necessary to do 
any fresh thinking on the subject. The 
various aspects of that proposition have 
already been considered and answered 
by the judgments of this Court from 
time to time. : 

7. One of the judgments to which 
we may refer and which introduces the 
eoncept of that expression is one Man- 
sata Film Distributors v. Sorab Modi, 
57 Bom LR 228: (AIR 1955 Born 266). 
The order under appeal before the Divi- 
sion Bench restrained the defendant in 
the suit from prosecuting his separate 
and independent suit in the Calcutta 
High Court and it was that order which 
was being challenged in the Letters 
Patent Appeal, One of the questions 
raised was whether this order being in- 
terlocutory could constitute judgment 
within the meaning of Cl 15 of the 
Letters Patent, So far as the facts of that 
case are concerned, the learned Judges 
had come to the conclusion that the 
order passed by the trial Judge, restrain- 
ing the defendant from proceeding with 
the Calcutta suit was a judgment with- 
in the meaning of Cl. 15 of the Letters 
Patent and was appealable. While the 
arguments addressed to the learned 
Judges were being considered, Chagla 
C. J. speaking for the Court analysed the 
situation and pointed out what should 
be the criterion for deciding whether a 
particular order amounts to a judgment 
within the meaning of Cl, 15 of the 
Letters Patent. The learned Judges ob- 
served that it appears to be well ‘settled 
that even interlocutery orders can con- 
stitute judgments in order that an ap- 
peal should lie When therefore there is 
an interlocutory order, which is purely 
procedural in character, or,: as it has 
been said, which is nothing more than 
a step towards obtaining a final adjudi- 
cation in the suit then undoubtedly such 
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an order would not constitute a judg- 
ment within the meaning of Cl. 15. But 
if an interlocutory ord@r determines the 
right of the parties even pro tanto then 
the party whose right has been affected 
would have the right to appeal against 
that order, To that extent a very im- 
portant right has been affected and it is 
difficult to understand how an order re- 
straining a party from proceeding with 
his suit till the suit filed by the other 
party is disposed of does not affect the 
right of that party. 


8. These -observations of the Court 
have been accepted as laying a 
correct law in this Court and they have 
been followed from time to time. For 
instance in two judgments reported ih 
Vol, 68 of the Bom. L. R, we have the 
first’ case of Gyangirji Narsinggirji Math 
v. Raja Dhanrajgirji Raja Narsingh 
Girji on page 207: (AIR 1967 Bom 94) 
and the other case of J. K. Chemicals 
Ltd, v. M/s. Kreba & Co, Ltd. on p. 209: 
(AIR 1967 Bom 56). In the first judgment 
cited above, the plaintiffs claimed a 
right of title to certain property and 
claimed an interim injunction restrain- 
ing the defendant from dealing with or 
disposing of the property pending the 
disposal of the suit. When such an in- 
junction was refused, the question arose, 
whether an appeal lay. The Court ob- 
served that refusal to grant such an in- 
junction does not determine or affect any 
right of the plaintif to the property. 
which, according to him, belonged to 
him, There is no decision in regard to 
his right. Having come to that conclu- 
sion, the Court applied the principle in- 
volved again by referring to the earlier 
judgments like Vanichand v. Lakhmi- 
chand, 21 Bom LR 955: (AIR 1920 Bom 
309), Mansata Film Distributors v., Sorab 
Modi, 57 Bom LR 228: (AIR 1955 Bom 
266) and the Justice of the Peace for 


Calcutta v. Oriental Gas Co., (1872) 8 
Beng LR 433. Similarly in the second 
judgment for coming to the conclusion 


that order refusing injunction could not 
be said to be a: judgment within the 
meaning of Cl, 15 of the Letters Patent. 
as it was not a decision which affected 
the merits of any question between the 
parties in the suit by determining some 
right or liability, the learned Judges 
again relied upon the same judgments 
referred to above. 


9. There is, therefore, no doubt that 
so far‘as this Court is concerned it has 
been consistently held that unless it is 
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shown that some right of the parties has 
been determined so as to affect the 
merits of the suit, a mere interlocutory 
order could not be described as a judg- 
ment within the meaning of Cl, 15 of 
the Letters Patent. We may point ut 
that the observations of the Supreme 
Court in Shanti Kumar R. Canji v. Home 
Insurance Co. of New York, AIR 1374 
SC 1719 para. 14 seem to confirm the 
view of this Court, The Supreme Court 
observed that in finding out whether the 
order is a judgment within Cl, 15 it has 
to be found out that the order affects the 
merits of the action between the par-ies 
by determining some right or liability. 
It is the same principle which is the 
basis of the approach of this Court in all 
the judgments cited above. 


10. Mr. Meghani, however, says ihat 
the plaintiff asserts joint possession and 
that joint possession has ‘been prima 
facie held proved by the trial Court. An 
injunction was therefore issued. In the 
appeal at the instance of the defendant. 
the Appellate Court comes to the conclu- 
sion that prima facie the joint posses- 
sion has not been proved, The plaintif is, 
therefore, deprived of the order of in- 
junction. The plaintiff's existing posses- 
sion was being protected by the order 
but by the refusal of the Appellate 
Court to confirm the order of injunc- 
tion, he is now deprived of that protec- 
tion and his physical possession is now 
being affected. This being the position, 
the observations of Tendolkar, J, in the 
case of S. H. H, Kably v. Mahomec T. 
Jaffrani, AIR 1958 Bom 210 would bbe 
pertinent. 


11. The question before the Court 
related to the appointment of receiver. 
What is held is that if a receiver is ap- 
pointed at the instance of one party to 
the suit, the other party which is in 
physical possession is deprived of his 
present possession, Such an order afects 
the right and therefore is a judgment 
within the meaning of Cl. 15 of the Let- 
ters Patent. However, if the Court re- 
fuses to appoint a receiver no right of a 
party is thereby determined. The only 
observations on which Mr. Meghani 
sought to rely are to be found in para, 6 
of the report in the following words— 

“It may well be that where a Receiver 
is appointed, the order may be a ‘judg- 
ment’ because it may deprive some party 
of his present right to possession.” 


12. However, this is a part of the 
sentence on which Mr, Meghani redies, 
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The remaining part of that very sentence 
says that that was not a case before the 
Court in that litigation. The next ob- 
servation is that: “where a Receiver is 
refused, it appears to us thai no right of 
a party is thereby determined.” Mr. 
Meghani’s emphasis was that if a right 
of possession is affected the order would 
certainly be a judgment. However, the 
legal position seems to be that the affec- 
tation or interference with the right of 
possession or any other right for -the 
time being of a party must be the result 
of the Court’s Order determining some 
right inter partes during that litigation. 
If it is not so, then undoubtedly mere 
refusal to give interim relief in a litiga- 
tion where ultimately the relief claimed 
may tbe granted would not amount to a 
judgment within the meaning of Cl. 15. 
13. If that is the correct legal posi- 
tion, let us analyse the situation before 
us, The plaintiff has come before the 
Court with the allegation of joint pos- 
session with the defendant on the basis 
of a contract which is in writing. He 
further alleges that in fact there is joint 
possession as on the date of the suit, The 
defendant is trying to interfere with 
that right and he should be permanent- 
ly restrained by an order of injunction 
of the Court, When the Appellate Court 
found that prima facie at the stage of 
Notice of Motion there is not sufficient] - 
evidence which would justify the allega- 
tion made by the plaintiff about joint 
possession and therefore injunction is 
refused, we do not think that any of the 
rights of the parties in that litigation 
has ibeen determined. The entire litiga- 
tion is still at large. These observations 
either of the trial Court or of the Appel- 
late Court are prima facie conclusions 
on the basis of the record as it now exists. 
It may be that after all evidence is led 
the plaintiff may be able to satisfy the 
trial Court of the truth of his case, This 
being the situation. the judgment made 
by the first Appellate Court, being Ap-| . 
peal from Order which lies because of 
the statutory provision, does not seem to 
decide any of the rights of the parties 
nor does the order of the Court affect 
either one way or the other any of the 
rights of the parties in the litigation. 
This being our view, we think that the 
appeal itself is not maintainable and 
must be dismissed. Accordingly we dis- 

miss the appeal with costs, 
Appeal dismissed, 
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Trimbak Bhikaji Patil, Petitioner v. 
Pundlik Krishnaji ‘and others, Respon- 
dents. 

Special Civil Applns. Nos, 230 and 235 
of 1972, D/- 10-8-1977. . 

(A) Constitution of India, Art. 226 — 
Delay — Effect of. 

Where writ petitions for dede 
orders were filed after about` one year 
and four months and petitioner’s Advo- 
cate filed an affidavit stating that the 
delay occurred on account of oversight 
and pressure of work. 

Held that in these peculiar circum- 
stances the petitions should not be dis- 
- missed simply because they .were filed 
late. AIR 1974 SC 259, Rel. on. 

(Para 3) 

Anno.— AIR Comm. Cons, (2nd Edn.) 
Art. 226, N 25. 

(B) Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (99 of 
. 1958), Ss. 132 (3) and 19 — Berar Re- 
gulation of Agricultural Leases Act 
(24 of 1951), S. 8 (1) (c) and (g) — Con- 
struction of S. 182 (3) — Proceedings 
under S. 8 of Berar Act pending when 
Bombay Act came into force and Berar 
Act was repealed —- Proceedings can be 
continued under Bombay Act without 
complying with requirement as to notice 
under S. 19 of that Act, 

A proceeding pending under S. 8 of the 
Berar Act has to be continued under 
5. 132 (3) of the Bombay Tenancy Act, 
but that would not necessarily mean 
that all the conditions’ precedent that 
must be in existence for a proceeding 
under the Bombay Tenancy Act must be 
available in a pending proceeding under 
S. 8 A condition precedent of giving 
notice under S. 19 of the Bombay 
Tenancy Act cannot by any stretch of 
imagination be held applicable to a pro- 
ceeding under S. 8 of the Berar Act, 
which was already pending when thé 
Bombay Tenancy Act came into force. 
The proceeding can be. continued and 
decided under the Bombay Tenancy Act 
even though notice under S. 19 of that 
Act has not been given particularly 
when such a notice could not have been 
given when the applications were orf- 
ginally filed in 1955: AIR 1965 SC 1688, 
1971 Mah LJ 818 (FB), AIR 1966 SC 557, 
Rel. on. (Paras 8, 10) 
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ALR. 

(©) Constitution of India, Art. 226 — 
New point — Plea about vagueness of 
pleadings — if can be raised for first 


time in writ petition. 


Where the parties understood the 
pleadings to mean that it was a case of 
sub-tenancy and this plea ‘had been 
agitated, discussed and decided upon by 
the Naib Tahsildar and the appellate 
authority and no grievance was made by 
the respondents before them or before 
the revisional Authority that the plead- 
ing was vague and uncertain and that 
therefore the question of sub-tenancy 
should not have been decided. 


Held that it would be too late in the 
day for the respondents to make a griev- 
ance about the vagueness of the plead- 
ings’ when the matters were at the stage 
of writ petitions. (Para 11) 


Anno AIR Comm, Cons. (2nd Edn.) 
Art. 226, N 54. 

(D) Constitution of India, Art, 226 — 
Nature and scope of High Court’s power 
under — Concurrent findings of original 
and Appellate Authorities not seriously 
challenged before revisional authority — 
Those findings could not be challenged 
in writ petition. (Paras 12, 13) 


Anno. AIR Comm. Const, (2nd Edn.) 
Art. 226, N 7 (H). ` 


(Œ) Civil P, C. (5 of 1908), O. 1. Rr, 1 
and 10 — Application filed by Karta of 
joint Hindu family — Not necessary to 
specifically state that it was being filed 
as Karta of family — Other members of 
family not necessary parties. AIR 1961 
SC 1277, Rel. on. (Para 13) 


“Anno, AIR Com. C, P. C. 
O. 1, R. 1, N. 2; O. 1, R. 10, N. 183: 
Cases Referred: Chronolegical Paras 


AIR 1974 SC 259 2 
1971 Mah LJ 818 (FB) 4,7 
AIR 1966 SC 557 : 1965 Mah LJ 850 6 
(1966) Spl. Civil Appin. No. 420 of 1965, 
D/- 19-8-1966 (Bom) : 
AIR 1965 SC 1688 
AIR 1961 SC 1277 3 
AIR 1930 PC 57- ` 11 
M. T. Dharmadhikari,- for Petitioners; 
S. N. Kherdekar, for Respondents. 


(8th Edn.) 


ORDER :— These two writ petitions 
involve questions as to the right of the 
landlord to terminate the tenancy and 
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obtain possession under the provisions 
of the Berar Regulation of Agricultural 
Leases Act, 1951 (hereinafter referred 
to as the Berar Act) and the Bombey 
Tenancy and Agricultural Lands (Vida-- 
bha Region) Act (hereinafter referred -0 
as the Tenancy Act). The dispute is 
with respect to three pieces of agricul- 
tural lands situated at Shioni Armal -n 
Chikhli tahsil, They belonged to Trim- 
bak Bhikaji and his brother Kesheo. The 
petitioner Trimbak has filed an applica- 
tion under S. 8 (1) (c) (£) of the Berar 
Act for an order of the Revenue Officer 
to terminate the tenancy in respect of 
these lands. On 30-4-1951, the three 


lands were let out to Pundalik Krishna:i, - 


respondent No. 1 and the allegation bf 
Trimbak was that Pundalik has parti- 
tioned and sublet S. No, 67/5 by hand- 
ing over a part of the property to res- 
pondent No. 2 Keshao. Section 8 of the 
Berar Act (relevant portion) reads as 
follows : 

“8..(1). Notwithstanding any agre2- 
ment, usage, decree or order of a court 
of law, the lease of any land held by a 
protected lessee shall not be determi- 
ned except under orders of a Revenue 
Officer made on any of the following 
grounds, namely :—. 


wae wee one 


(c) he has partitioned the leasehold 
right; 

(f) he has transferred his interest 
under the lease in contravention of S, 7.” 
With the above mentioned allegation of 
partition and transfer, Trimbak made an 
application on 24-9-1955. That applica- 
tion was originally registered and num- 
bered. However, after remand, it was 
again renumbered as Rev. Case Wo. 
1/59 (1-B)/55-56. With regard to other 
two S. Nos. 102/2 and 104/1, Trimbak 
alleged that the tenant Pundalik, res- 
pondent No. 1 has transferred, pari“ 
tioned and sublet, these two lands in 
favour of Keshao and Zipa (responder-ts 
2 and 3). Trimbak, therefore, filed an- 
other application which was 1/59 (4-A)/ 
65-66 (this number was given after the 
matter was remanded by the appellete 
authority) for an order for terminating 
the tenancy with respect to these lands. 
Under the Berar Act, the applications 


are required to be made to the Sub-Divi-: 


` sional Officer (S. D. O.). It is not neces- 
sary to give details as to how these ap- 
plications were originally decided and 
later on remanded for enquiry by tne 
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appellate authority. Suffice it to say that 
both the applications were pending on 
30-12-1958 when the Tenancy Act came 
into force and the Berar Act was re- 
pealed. Section 132 of the Bombay 
Tenancy Act deals as to how a proceed- 


-ing filed under the Berar Act should be 


dealt with. Sub-section (2) is concerned 
with the rights and obligations already 
acquired or incurred under the Berar 
Act. For deciding these petitions, the 
relevant provision is sub-sec. (3), which 
reads as ‘follows: 


“Notwithstanding 
in sub-sec. (2)— 


anything contained 


(a) all proceedings for the termination 
of the tenancy: and ejectmeéent of a tenant 
or for the recovery or restoration of the 
possession of the land under the provi- 
sions of the enactments so repealed, 
pending on the date of the commence- 
ment of this Act before a Revenue Off- 
cer or in appéal or revision before any 
appellate or revising authority shall be 
deemed to have ` been . instituted and 
pending before the corresponding autho- 
rity under this Act and shall be disposed 
of in accordance with the provisions of 
this Act... ... 2. A 


Thus, these proceedings went to the 


' Naib Tahsildar for being dealt with. The 


, proceedings. 


Naib Tahsildar, after holding the en- 
quiry and recording evidence, held that 
the tenant respondent No, 1 had sub-let 
the holdings in favour of respondents 2 
and 3, the order was passed in favour of 
the petitioner that the possession of the 
lands be restored to him. The respon- 
dents preferred appeal No. 12/59 (10-B)/ 
67-68. (This appeal was against Rev. 
C. No. 1/59 (1-B) and Appeal No. 11/59 
(10-B) was against the decision in Rev. 
C. No. 1/59 (1-A)). Both these appeals 
were dismissed on 13-2-1969. The res- 
pondents took the matters to the Maha- 
rashtra Revenue Tribunal (M, R. T.) in 
revision. The revisions were Ten-A- 
368/69 and Ten-A-369/69. The M. R. T. 
allowed the revisions and dismissed the 
applications filed by the landlord Trim- 
bak. This dismissal was principally on 
the ground that the applications filed by 
Trimbak were bad as he had not added- 
his brother Keshao as a party to the 
There is also an observa- 
tion that there was a dispute as regards 
the validity of- the lease-deed dated 
30-4-1951. It appears that at the stage 
of the arguments a contention was raised 
that the said lease-deed was a forgery 
and the M. R. T has observed that it 
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was necessary to find out as to whether 
the lease-deed dated 30-4-1951 
genuine or not. Of course, the only 
ground on which the revision applica- 
tions have been allowed is that the pre- 
ceedings were bad for not joining Kesheo 
as a party. These orders of the M. R. T. 
are being challenged in the present writ 
petitions, s 

2. The orders were passed by tke 
M. R, T. on 25-3-1970 and the writ pet_- 
tions have been filed on 4-8-1971, i 2. 
after about one year and four months. 
Mr. Kherdekar, for the respondenzs 
raised a preliminary objection that tke 
writ petitions should not be entertained 
and decided on account of this delay and 
laches on the part of the petitioner. This 
argument was considered for the first 
time on 24-1-1977 when the matter wes 
heard by Mr. Justice Masodkar, On thet 
day an order was passed that the pet 
tioner should explain the delay in filing 
the petitions. Thereafter the petitioner's 
advocate Mr. V, R. Manohar filed his 
own affidavit in both the applications. Jn 
those affidavits he has stated that he was 
engaged by Trimbak Bhikaji for arguing 
the matters before the M. R. T. and that 
after the M. R, T. decided the revisions, 
the petitioner had instructed him (Mr. 
Manohar) to file writ petitions in th? 
High Court challenging the validity oaf 
the matters. Mr, Manohar has als? 
stated in the affidavit that the papers in 
his office remeined unattended due t? 
oversight and pressure of work and for 
this reason the filing of the petitions was 
delayed. There is no counter-affidavit 
filed on behalf of the respondents chal- 
lenging this statement. The effect of 
delay in filing a writ petition has been 
considered by the Supreme Court in 
Ramchandra Shankar v. State of Maha- 
rashtra (AIR 1974 SC 259). The rele- 
vant head note is as follows: (at p. 265) 

“The rule which says that a Court may 
not enquire into belated or stale claims 
is not a rule of law but a rule of prac- 
tice based on sound and proper exercise 
of discretion, and there is no inviolable 
rule that whenever there is delay the 
Court must necessarily refuse to enter- 
tain the petition. The question is one of 
discretion to be followed on the facts of 
each case.” 

3. Thus it will not be open for the 
respondents to contend that this petition 
should be dismissed simply because they 
are filed late. This is more so when the 
petitioner’s advocate Mr. Manohar has 
filed an affidavit explaining therein the 
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reason for not filing the writ petitions 
diligently. On account of the oversight 
and pressure ọf work of the advocate 
the delay has occurred. In these pecu- 
liar circumstances, I do not think that 
the petitions shculd be dismissed simply 
because they are filed late. 


4. A new contention has been urged 
for the first time in this Courf on behalf 
of the respondents. The contention is 
that the two applications filed under the 
Berar Act cannot be continued under the 
Bombay Tenancy Act, though S. 132 (3) 
thereof makes a specific provision in 
that respect: Section 132 has repealed a 
number of Acts including the Berar Act. 
Sub-section (2) keeps intact the rights 
and obligations already acquired or in- 
curred. The question as to whether by 
making an application under S. 8 of the 
Berar Act a person can be said to have 
acquired a right has been considered by 
the Full Bench of this Court in Smt. 
Joharabi v. Member, Maharashtra Reve- 
nue Tribunal (1971 Mah LJ 818). Before 
the Full Bench the question was as to 
whether a notice given under S. 9 (1) of 
the Berar Act terminates the tenancy. 
That section lays down that notwith- 
standing anything contained in S. 8, the 
landlord may terminate the lease by 
giving a requisite notice if the landlord 
requires the lands for cultivating them. . 
personally. However, S. 8 also says that 
a tenancy with respect to which a notice 
under S, 9 has been given cannot be 
terminated except under the orders of 
the Revenue Officer. These two provi- 
sions have been considered by the Full 
Bench and the relevant head note is as 
follows : 

“A notice simpliciter under S. 9 (1) of 
the Berar Regulation of Agricultural 
Leases Act (24 of 1951), by itself does 
not terminate the lease of the tenant. 
For the effective termination of the lease, 
a further order uncer S. 8 (1) (g) is 
necessary ... ... ee ss 


“Where the landlord has served a 
notice under S. 9 (1), B. R. A. L. Act no 
order of terminazion had been obtained, 
no right accrues to the landlord and on 
the coming into force of the B. T., A. L. 
(VR) Act, he has to’ comply with the 
provisions of sub-sections (3), (4) of S. 38 
of that Act.” ` : 

There is no dispute that the Full Bench 
has held that a proceeding filed under 
S. 8 has to be continued as contemplated 
by S. 132 (3). These two applications, 


that were filed by Trimbak under S, 8, 
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have been rightly continued under the 
provisions of S. 132 (3). The main cor- 
tention of Mr, Kherdekar, however, is 
that the continuance of such proceec- 


ings under the new Act would be im- . 


possible inasmuch as there would not Ee 
any compliance of the provisions of S. 19 
of the new Act. That section lays down 
that a tewency shall not be terminated 
unless one of the contingencies mentior- 
ed therein is available. The relevant 
clause is (d), which says that there must 
be sub-letting or assignment of the land 
which would enable the landlord io 
terminate the tenancy. Section 19 also 
lays down that the tenancy cannot he 
terminated unless the landlord has given 
three months’ notice in writing. In tke 
present case, proceedings have been 
filed under S. 8 of the Berar Act, which 
did not require giving of any notice, In 
spite of this position, Mr. Kherdekar com- 
tended that a proceeding under S, 8 of 
the Berar Act must comply with all the 
requirements of S. 19 of the Bombzey 
Tenancy Act if at all that proceeding is 
to be continued as contemplated by Sez- 
tion 132 (3). Under the Berar Act, a 
mere application for an order of termina- 
tion of tenancy was sufficient. But 
under the Bombay Tenancy Act, the-e 
should be a termination of tenancy by 
a notice and thereafter an application 
for possession under S. 36. The necessizy 
of a notice under S., 19, even in a case 
where a proceeding has already been 
started under S. 8 of the Berar Act, is 
urged on the basis of Section 132 (3). 
According to the section, pending pro- 
ceedings under the old Act shall be dis- 
posed of in accordance with the provi- 
sions of the Bombay Tenancy Act, and 
it was, therefore, urged that the proceed- 
ings under the old Act will have to se 
disposed of after taking into considera- 
tion all the provisions of the Bombay 
Tenancy Act, The reply to this argument 
is given by Mr. Dharmadhikari, Accord- 
ing to him, the construction to be put on 
S. 132 (3) by Mr. Kherdekar should rot 
be accepted, and I think that there is 
much substance in this respect. 

5. For taking action against the 
tenant, under the Bombay Tenancy Act, 
the landlord has to give a notice uncer 
S. 19 and then file an application under 
S. 36. Thus, giving of a notice is a cmn- 
dition precedent for filing an application. 
But there was no such condition prece- 
dent for making an application uncer 
S. 8 of the Berar Act. A question was 
posed by Mr. Dharmadhikari as to how 
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the petitioner would comply with the 
provisions of S, 19 of the Bombay 
Tenancy Act, so far as it relates to the 
proceedings pending under the Berar 
Act. According to him, the proceeding 
has already been filed under the Berar 
Act and consequently there could not be 
any notice which is a condition prece- 
dent for filing an application under S. 36. 
One could not give any notice under 
S. 19 of the Tenancy Act. This is obvi- 
ous as the Tenancy Act, 1958, was not 
at all in existence in 1955. It would, 
therefore, mean that a condition of 
giving notice under the Bomaby Tenancy 
Act cannot be complied with even if a 
landlord intends to comply with it, parti- 
cularly with respect to a proceeding 
pending under S, 8 of the Berar Act. 
What could happen of such condition is 
considered by the Supreme Court in 
Cochin State Power and Light Corpora- 
tion v. State of Kerala (AIR 1965 SC 
1688). In that case, the question was, as 
to whether the requisite notice of 
18 months in respect of the option of 
purchase of the electricity supply con- 
cern is considered. The relevant note 
reads as follows: 


“Sub-section (1) of S. 6 expressly vests 
in the State Electricity Board the option 
of purchase on the expiry of the rele- 
vant period specified in the licence. 
Under sub-s, (2) of S. 6, the State Gov- 
ernment would be vested with the option 
only where a State Electricity Board has 
not been constituted, or if constituted, 
does not elect to purchase the under- 
taking. The effect of sub-sec. (4) read 
with sub-sec, (2) of S. 6 is that on failure 
of the Board to give the notice prescribed 
by sub-sec. (4), the option vested in the 
Board under sub-s. (1) of S. 6 was liable 
to be divested. Sub-section (4) of S. 6 
imposed upon the Board the duty of 
giving after the coming into force of S. 6 
a notice in writing of its intention to 
exercise the option at least 18 months 
before the expiry of the relevant period. 
Section 6 came into force on Sep. 5, 
1959. Where the relevant period ex- 
pired on Dec. 3, 1960, the giving of the 
requisite notice of 18 months in respect 
of the option of purchase on the expiry 
of Dec, 2, 1960 was impossible from the 
very commencement of S. 6. The per- 
formance of this impossible duty must 
be excused in accordance with the 
maxim, lex non cogit ad impcssibilia (the 
law does not compel the doing of im- 
possibilities), and sub-s. (4) of S. 6 must 
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be construed as-not being applicable to a 
ease where compliance with it is in- 
possible. Under the circumstances, it 
must be held that the State Electrici-y 
Board was not required to give the 


notice und@r sub-s. (4) of S, 6 in respect - 


of its opticn of purchase. It must follow 
that the Board could not be deemed .to 
have elected not to purchase . the under- 
taking under sub-s, (4) of 5. 6 o.a 

6. As a matter of fact, the Supreme 
Court has considered in express terms 
the question of a notice under the new 
Act with respect- to a proceeding that 
was pending under the Berar Regulaticn 
of Agricultural Lands Act. This matter 
arose before the Supreme Court in Ram- 
chandra v. Tukaram, 1965 Mah LJ 850 : 
(AIR 1966 SC 557). It was the case of 
an application under S, 9 of the Berar 
Act for an order for terminating the 
tenancy on the ground that the land was 
required by the landlord for personal 
cultivation. Necessary orders were pass- 
ed under S. & In the meantime the 
Berar Act was repealed and the Bombay 


Tenancy Act came into force. The land- 


lord filed an application for getting pos- 
session of the land in pursuance of that 
order. The Naib Tahsildar dismissed 
the application on the ground that | tke 
landlord has to comply with the require- 
ments of S. 38 of the new Tenancy Act. 
This decision was confirmed in appeal 
by the S. D. O. and also by the Revenue 
Tribunal. The matter came up before 
this Court in a writ petition. This Court 
set aside the orders of the revenue authc- 
rities and remanded the case for passing 
appropriate orders. It is this order thet 
was challenged before the Supreme 
` Court. It is true that there an order 
under S. 8 of the Berar Act was already 
passed and only a proceeding under S. 19 
for ejectment was later on filed. It was 
contended before the Supreme Court 
that as the said application (for posses- 
sion) was to be continued under the 
Bombay Tenancy Act, it was necessary 
for the landlord to comply with tha 
various previsions of S. 38. It is thr 
section which prescribes certain limita- 
tions on the rights of the landlord to ob- 
tain possession for personal cultivation. 
That section says that the landlord must 
give a notice terminating the tenancy on 
or before 15th Feb., 1961 and must apply 
for possession under’ S. 36 on or befor? 
31-3-1961; Sub-sections (3) and (4) lav 
down .as to how much portion of thè 
holding can be given in possession of th2 
landlord: Ht depends upon the extent of 
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the holding already possessed by the 
landlord. Similarly, the landlord has +o 
prove that the income from the disputed 
land would be the principal source of 
Sub-sec. (4) 
says that possession shall not be deliver- 
ed in-such a manner which will result 
in leaving with the tenant less than half 
the area of the leased land, The follow- 
ing are the relevant observations as to 
the scope of S. 132 (3): 

ue . The exception made by sub- 
sec, (3) ‘of ‘Ss. 132 in respect of proceed- 
ings for termination of the tenancy and 
ejectment of a tenart which are pend- 
ing on the date of the commencement of 
the Tenancy Act is limited in its con- 
tent. Proceedings which are pending 
are to be deemed to have been instituted 
and pending before the corresponding 
authority under the Act and must be 
disposed of in accordance with the pro- 
visions of the Tenancy Act. By the use 
of the expression “shell be disposed of in 
accordance with the provisions of this 
Act” apparently the Legislature intend- 
ed to attract the procedural provisions of 
the Tenancy Act, and not the conditions 
precedent to the institution of fresh pro- 
ceeding ... ss se” 


The High Court was ‘therefore also 
right in observing: 

“The notice referred to in sub-sec. (1) 
of S. 38 could not obviously have been 
given in respect-of proceedings which 
were pending or which are deemed to 
have been pending on the date of the 
commencement of this Act. It does not 
also. appear that it was the intention of 
the Legislature that such proceedings - 
should be kept pending for a further 
period until a fresh notice as required by 
sub-s. (1) of S. 38 had been given * * *, 
For the same reasons, the proviso to sub- 
sec. (2) of S. 36 will not apply in such 
cases,” 

7. The same question has been con- 
sidered by the Full Bench in Smt. 
C. Joharabi’s case (1971 Mah LJ 818) 
cited (supra), in the following words: 

“That appeal no doubt could be con- 
tinued and heard as an appeal under the 
new Tenancy Act by virtue of S. 132 (3), 
but pending that appeal there was no 
right whatsoever which had accrued or 
arisen in favour of the “landlord”. 
Therefore, the provisions of Ss. 36 and 
38 of the new Tenancy Act would be- 
come applicable to the “landlord”. Of 
course, the "landlord? need not give a 
fresh notice as: was held in the Full 
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Bench case as also in the Supreme 
Court decision, but that she had to zul- 
fil the additional conditions laid down in 
sub-ss. (3) and (4) of S. 38, there can 
be no doubt ... ... ... R i 


8. The net result is that a proceed- 
ing pending under S. 8 has to be con- 
tinued under’ S. 132 (3) of the Bombay 
Tenancy Act, but that would not nezes- 
sarily mean that all the conditions pre- 
cedent that must be in existence, for a 
proceeding under the Bombay Tenancy 
Act must be available in a pending pro- 
‘Ieceeding under S. 8 of the Berar Act. It 
has been rightly urged on behalf of the 
petitioner that a condition precedent of 
giving notice under S. 19 of the Bombay 
Tenancy Act cannot by any stretch of 
imagination be held applicable to a pro- 
| [ceeding under S. 8 of the Berar Act, 
which was already pending when 
Bombay Tenancy Act came into force. 


9 Mr. Kherdekar, however, relied 
npon the decision of Mr, Justice Pachye 
in Special Civil Appin. No, 420 of 1965, 
decided on 19-9-1966 (Bom). It wes a 
case originally started under S. 8 of the 
Berar Act for terminating the tenency 
on the ground of default. That proceed- 
ing was pending when the Bombay 
Tenancy Act came into force and the 
orders passed in that proceeding were 
being challenged in the said above peti- 
tion. Therein it has been held that the 
provisions of S. 30 of the Bombay Ten- 
ancy Act would be applicable to the pend- 





ing proceeding. Under that section, the. 


Tenancy authority is entitled to give re- 
lief against the termination of tenancy 
for non-payment of rent. However, sub- 
sec. (2) says that no such relief shall be 
granted if the tenant has failed for any 
three years to pay rent and the land- 
‘lord has given intimation to the tenant 
to that effect within a period of three 
months on each default, In view of 
these peculiar facts, it is laid down that 
the landlord could not get an order for 
termination and further order for pos- 
session unless the requirements of the 
provisions of S, 19 of the Borabay 
Tenancy Act are fulfilled. The follow- 
ing are the relevant observations: 

“The proceedings which are alr2ady 
initiated under the Berar Leases Aci for 
termination of the lease, in which no 
order was passed for termination and 
were pending on the date the Bombay 
: Tenancy Act came into force could not 
be taken help of by the landlord and on 
the basis of that application, he could 
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not get an order for termination and fur- 
ther order for possession, unless the re- 
quirements of the provisions of S, 19 of 
the Bomaby Ténancy Act were fulfilled. 
This provision required a notice of three 
months to be given for terminating the 
tenancy and it was only after such ter- 
mination that the provisions of sub-s. (1) 
of S. 30 of the Act could be applied. 
There being no termination of tenancy, 
the Tahsildar could not pass any order 
under S. 30 (1) of the Bombay Tenancy 
Act Bid sippen cand? 

10. It will not be possible to accept 
the contention of Mr. Kherdekar that 


. the above decision is applicable to every 


proceeding of any type that was pend- 
ing under S, 8 of the Berar Act. The 
matter has been made clear by the Su- 
preme Court as also the Full Bench of 
this Court, wherein it is laid down that 
a notice which would be a condition pre- 
cedent for making an application would 
not be necessary when the proceeding is 
already pending. J would, therefore, 
hold that the petitions have been right- 
ly continued and decided under the pro- 
visions of the Bombay Tenancy Act even 
though notice under S. 19 has not been 
given; particularly when such a notice 
could not have been given when the ap- 
plications were originally filed in 1955. 

11. The Naib Tahsildar and the S. D. O. 
have both accepted the case of the land- 
lord~petitioner that there was an un- 
lawful sub-tenancy in favour of respon- 
dents 2 and.3. Even this finding has not 
been set aside by the M. R, T. Even ` 
then, Mr. Kherdekar submitted that the 
sub-tenancy by respondent No. 1 and 
respondents -Nos. 2 and 3 was not at all 
pleaded in the original application, and 
as such, there was an error in giving a 
finding thereon. The pleadings in both 
the applications. are somewhat vague. 
But that would not make any difference 
particularly when the parties went to 
trial with a specific idea that the ques- 
tion was regarding the sub-tenancy. The 
Naib Tahsildar, while deciding the cases, 
has framed issues for his determination 
and one of these issues was as to whe- 
ther the land in suit was sub-let by the 
tenant. This issue has been decided by 
him in the affirmative. The appellate 
authority has also made a reference to 
this alleged sub-tenancy and has held 
the sub-tenancy proved, Mr. Kherdekar 
relied upon the decision of the Privy 
Council in Siddik Mohomed Shah v. Mt. 
Saran (AIR 1930 PC 57), wherein it is 
laid down that no amount of evidence 
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‘lean be looked into upon a plea which 
was never put forward. , In the present 
case, the parties understood the plead- 
ings to mean that it was a case of sub- 
tenancy. Nct only that but this plea has 
been agitated, discussed and decided 
upon by the Naib Tahsildar and the 
S. D. O. Before these authorities as also 
before the M. R. T. no grievance was 

‘lmade on behalf of the respondents that 
the pleading was vague and. uncertain 
and that, therefore, the question as to 
sub-tenaney should have been decided. 
I think that it will be too late in the 
day for the respondents to make a griev- 
ance about the vagueness of the plead- 
ings, when the matters are at the stage 
of writ petitions. 


12. There are concurrent andings of 
the Naib Tahsildar and the appellate 
authority that respondent No. 1 has sub- 
let the land to respondents 2 and 3. jt 
will not be possible for the respondents 
to challenge these findings particularly 
when such a challenge was not seriously 
made even Sefore the M. R. T 


13. The only ground on which the 
M. R. T, réfected the claim of the peti- 
tioner is that the original application 
were bad as petitioner’s brother Keshao 
was not joined as a party. It may be 


noted that the case of the petitioner was - 


that the petitioner was a manager of the 
joint family consisting of himself and 
his brother and that in that capacity he 
has filed the applications. Chandrabhan 
Tulshiram petitioner’s witness No. 1 has 
stated in: his evidence that so long 
as the family of the petitioner and 
his brother was living as-one family, 
it was the petitioner who used to 
look after the affairs of this joint 
Hindu family and that the applications 
in both the cases have been made by the 
petitioner as a head of this joint family. 
This Chandrabhan is the manager look- 
ing after the agriculture of the family 
lands. Puncéalik (respondent No. 1) has 
made certain statements consistent with 
this case. He has stated that till 1959 
Trimbak and Keshao lived jointly and 
that Trimbak was elder between the two. 
Keshao, respondent No, 2 has stated that 
Trimbak Bhikaji being the elder, the 
property is looked after by him. of 
course, he had tried to retract the above 
statement by further saying that he did 
not know who looked after their house- 
hold affairs. Mr. Kherdekar urged that 
Chandrabhan has made a statement in 
the cross-examination that this property 
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was purchased by the petitioner and his 
brother and that it has not been inherit- 
ed, The Naib Tahsildar and ithe S.D.O. 
have both held that the petitioner was 
a karta of the joint Hindu family and 
that he was managing the affairs. This 
will be a finding of fact and it will not 
be open for the respondents te challenge 
it at the stage of the writ petition. The 
M. R, T. has accepted the point as to the 
non-maintainability of the application as 
follows :— 


“It ds not disputed that the fields in 
question belonged to the two joint ‘bro-- 
thers ‘Trimbak Bhikaji and Keshao 
Bhikaji, Trimbak had not made the ap- 
plications for terminating the tenancy 
of Pundalik joining Keshao, his ‘brother 
also, the co-applicant to his applications. 
He had neither made applications in his 
capacity as the manager or the Karta of 
the joint Hindu family. Finding of the 
lower Courts to that effect was perverse . 
and wrong. It appaars to me that Keshao 
was a. necessary party to the applica- 
tions made by Trimbak alone and with- 
out (sic) the applications made by Trim- 
‘bak alone were incompetent . 

It is not necessary to specifically “state 
in the application that it was being filed 
as the karta of the family. This has been 
so held by the Supreme Court in Devi- 
das v. Shrishailappa (AIR 1961 SC 1277). 
in para, 13, their Lordships have held 

as follows:— : 


“Plaintiff No, 1 did not describe him~ 
self as a manager in the plaint, but 
failure to so describe himself is not de~ 
cisive of the question whether the suit 
was instituted by ‘him in ‘his capacity as 
a manager. It must Gepend upon the cir- 
cumstances of each case ‘whether thë 
suit was instituted by the manager ‘in 
his personal capacity or as s representing 
the family......... i 


The Naib Tahsildar and the S.D.O. have, 
after considering the evidence before 
them, come to tbe conclusion that the 
petitioner has filed both the proceedings 
as a manager of the family. It will be 
very difficult to accept the contrary find- 
ing of the M-R.T. This is more soa, when 
the two authorities below have assessed 
the evidence for deciding that the pro~ 
ceedings were filed as a manager. 


14, There is one more circumstance. 
The lease deed that was executed in res- 
pect of the suit lands was in favour of 
the petitioner, It is dated 30-4-1951. The 
lessee is respondent No. 1. Thus, the rela- 
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tionship of landlord and tenant came 
into existence between. the petitioner 
and respondent No. 1. It will not. be nor- 
mally open for respondent No. 1 to urge 
that the petitioner alone: is not his laad- 
lord. To get. over this difficulty, it. was 
suggested at ‘the time of the arguments 
that this lease-deed is forged one. ‘The 
MR.T. has considered this question in a 
slipshod manner. The point as to the 
alleged forgery of lease-deed was not 
taken in the written statement by any 
of the respondents. In spite of that the 
M.R.T. has stated that the contention of 
forgery should have been enquired into. 
I am not able to accept this reasoning 
particularly when the Naib Tahsildar 
and. the S.D.O. have accepted the lesse- 
deed as genuine one, 


15. The result, therefore, is that the 
two petitions succeed. The rules in Sp. 
C. A. Nos. 230 and 235 of 1972 are made 
absolute. The decisions given by the 
M.R.T. in Revision No, Ten-A-368/69 
and Ten-A-369/69 are set aside and the 
decisions in Appeals Nos, 12/59 (1C-B) 
and. 11/59 (10-B)/59 are restored. The pe- 
titioner to get his costs from the’ respon- 
dents in both the applications. 

Petitions allowed. 
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CHANDURKAR AND. JAHAGIRDAR, JJ. 
. Gulam Rasool Haji Yacoob Killedar 
and. others, Petitioners v. The State of 
Maharashtra and others, Respondents. 

Special Civil Appin, No. 1185 of 1970, 
D/- 21-7-1977. 

Maharashtra, Agricultural Lands (Ceil- 
ing on Holdings) Act (27 of 1961), S. 47 
(i) (ff). and Rule 16-A — Application for 
exemption from provisions. of Act — AH 
factors. enumerated in R. 16-A must be 
considered. 


Looking to the power given to the 
Government under S. 47 (1) (ff) and the 
manner in which the approval is to be 
granted as: provided in R. 16-A, there is 
no doubt that when an application for 
exemption from provisions of the Act 
has been made by a person that appl:ca- 
tion has to be disposed of by the Sate 
Government after holding an appropr.ate 
inquiry. In the information that is sought 
in and along with the application which 
is to be made under R. 16-A, there are 
several relevant factors which will 
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< tioners for conducting 
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weigh with the Government while grant- 
ing or refusing to grant approval under 
R. 16-A. Those items’ of information aré 
relevant to the formation of the opinion 
by the State Government while granting 
or refusing to grant approval, It is, 
therefore, clear that all these relevant 
items of information which must inform 
the mind of the Government while tak- 
ing a decision must be considered by the 
Government before any decision is taken 
under R. 16-A. (Para 6) 


Where the application was refused on 
the basis of the sole consideration of 
number of cattle maintained on the land 
and the other relevant factors enumerat- 
ed in R, 16-A were not at all considered, 
held the decision was not a decision at 
all as required by R. 16-A read with 
S. 47 (1) (ff) and was, therefore, liable 
to be set aside. (Paras 7, 10) 


Malcolm F. A. Pereira and M. H. Alb 
waney I/b M/s. Wilfred Pereira and Co., 
for Petitioners; C. J. Savant and A. G. 
Sabnis, Addl. Govt. Pleaders, for Res- 
pondents. 


JAHAGIRDAR, J.:— This petition has 
been preferred by five persons constitut- 
ing a firm which has in its possession 
508 acres and 28 gunthas of land at a 
place called Kelva Road, Taluka Palghar 
of District Thana. The petition seeks to 
challenge the refusal of the State Gov- 
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„ernment to exempt the petitioners’ lands, 


under S. 47 (1) (ff) of the Maharashtra 
Agricultural Lands (Ceiling on Holdings) 
Act, 1961. According to the petitioners 
they are on the said lands conducting a 
dairy farm and the provisions referred 
to above entitled them to get their land 
exempted from the provisions of the 
Ceiling Act. 


2. By an Indenture of 15th Aug 1944 
between the then Governor of Bombay 
and the firm of M/s, Moosa Haji Moha- 
med Killedar and Bros, the lands were 
leased to the predecessors of the peti- 
a dairy farm. 
Since then the lands have been in pos- 
session of the petitioners’ predecessors 
and after them with the petitioners. The 
lease was originally for a period of 35 
years with effect from Ist Aug. 1938 
which was taken as the beginning of 
the lease. The lease, therefore, expired 
in the year 1973 but subsequently in 
exercise of the right to renew the lease 
the petitioners have renewed the lease 
for a further period of 15 years. The 
lease, therefore, is extended up to the 
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year 1988. Thus there is no dispute that 
the petitioners are in possession of 508 
acres and 28 gunthas of land, It is men- 
tioned that some proceedings were taken. 
for evicting the petitioners by the Gov- 
ernment by terminating the lease but 
we have now been informed that these 
proceedings have been dropped. 

3. In the year 1964 one Yacoob Noor- 
mohamed Killedar who was one of the 
partners of the firm made an application. 
to the Government under S. 47 (1) (Í) of 
the Ceiling Act, read with R. 16 of the 


Rules framed under the Act, seeking 
exemption from the provisions of the 
Ceiling Act of the lands held by the 


firm. In that application which was dated 
llth Sept. 1964 it was specifically men- 
tioned that the application was on the 
ground that the lands were used for stud- 
farm-cum-dairy. Later on 26th July 1965 
Yacoob Noormohamed Killedar made 
another application wherein it was men- 
tioned that the lands mentioned in the 
application for which exemption was be- 
ing sought were for the use of the dairy 
farm. Even in this application the pro~ 
visions of law which were referred to 
under which exemption was sought were 
S. 47 (1) (£) and R. 16. By a further let- 
ter addressed to the Collector of Thana 
on 16th Aug. 1965 Yacoob Noormohamed. 
Killedar informed that by mistake he 
has mentioned R, 16 in his previous com- 
munication and it should be 
R. 16-A under which the application for 
exemption was being made. Even in the 
present petition the petitioners have con- 
sistently stated that their application 
was for exemption from the provisions 
of the Ceiling Act on the ground that 
the lands were used for dairy farm and. 
they were entitled to claim exemption 
under S. 47 (1) (ff) read with R. 16-A of 
the Rules. We must, therefore, proceed 
on the basis that the proceedings from. 
which this petition has arisen are pro- 
ceedings under S. 47 (1) (f read with 
R. 16-A. By a communication dated 10th 
Jan. 1968 the Under Secretary to the 
Government of Maharashtra, Revenue 
and Forest Department, informed Yacooh 
Killedar that the Government had care- 
fully considered his request for the grant 
- of exemption under S. 47 (1) of the Act 
having regard to the number of cattle 
maintained on the land etc, The Govern- 
ment did not consider it necessary ta 
exempt the lands held by him at Kelva 
Road. It is the order communicated by 
this letter that is the subject of chal- 
lenge in this petition. Lote 
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4. We must refer to the relevant pro- 
visions of the Act and the Rules in this 
connection. Section 47 of the Act, as it 
then stood, enumerates several lands 
which shall be exempted from the pro- 
visions of the Act. Clauses (f) and (ff) of 
S. 47 are as follows:— , 


"(f) land held for stud-farms, as may 
be approved by the State Government 
in the manner prescribed; 

- (ff) land held on the 27th day of Nov- 
ember 1964 for dairy zarms as may be 
approved by the State Government in 
the manner prescribed;” 

These were the clauses as they stood 
when the Governments ‘decision was 
communicated to Yacoob Noormohamed 
Killedar by the letter dated 10th Jan. 
1968. In May 1968 Cl. (ff) was amended. 
However we are not concerned with that 
amendment because the provisions of 
S. 47 as they stood on the date on which 
the Government’s decision was taken 
must be held to apply to the facts of 
this ‘case. 3 


5. Mr. Pereira appearing in support 
of this petition has sought to challenge 
the order of the Government on several 
grounds. He has contended that admit- 
tedly the petitioners and their predeces- 
sors-in-title have been conducting dairy 
farm on the land in question for over 
30 years and looking to the objects and 
the scheme of the Act and to the provi- 
sions relating to the exemption, the peti- 
tioners’ lands ought to have been ex- 
empted by. the State Government from 
the provisions of the Act. He has sought 
to show us that in the voluminous cor- 
respondence that has taken place be- 
tween the Government and the petition~ 
ers’ firm from time to time, there is 
enough acknowledgment on the part of 
the Government that the lands are be~ 
ing used for.a dairy farm. It is not ne- 
cessary for us to go into this and seve- 
ral questions thus sought to be raised 
by Mr. Pereira. His challenge to the 
order communicated by the communica- 
tion of 10th Jan. 1968 on the ground that 
the order of the Government is vitiated 
by the non-application’ of mind and by 
violation of the rules of ‘natural justice 
must succeed. We have already mention- 
ed above that one of the lands which 
could be exempted from the provisions 
of the Ceiling Act is the land held on 
27th day of Nov, 1964 for dairy farm 
as may be approved by the State Gov~ 
ernment in the manner prescribed. The 
manner of approval is provided in 
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R.. 16-A. That rule says that a person in 
charge of a dairy farm seeking approval 
of the State Government under Cl. ¢f) 
of sub-sec. (1) of S. 47 shall apply to 
the State Government through the Col- 
lector within whose jurisdiction all or 
major portion of the lands in the farm 
are situate. It is further stipulated that 
the application shall be accompanied by a 
list of lands which are held by the farm 
on 27th day of Nov. 1964, a list of lands 
which are held by the farm at the time 
of the submission of the application and 
the certified copy of the record of. rights 
relating to each land referred to in the 
list. It is further provided that the =p- 
plication shall contain several other par- - 
ticulars such as number of animals main- 
tained on the farm during the three 
years immediately preceding the year of 
application; the area of land under fcd- 
der crops and the total quantity of 
fodder produced therein during each of 
such three preceding years, and the tozal 
quantity of fodder required by the ani- 
mals on the farm. It is also mentioned 
that application shall contain informa- 
tion on the question whether the lands 
comprised in the farm or any portion 
thereof is used for a purpose other than 
that of dairy farming and how the pro- 
duce from the farm is utilised, Sub- 
rule (3) of R, 16-A says that where any 


dairy farm is approved by the State 
Government, the fact about such. sp- 
proval shall pe notified in the official 


gazette. 


6. It is not in dispute that the peti- 
tioner Yacoob Noormohamed made an 
application on 26th July 1965 for securing 
exemption for the lands of the peti- 
tioners from the provisions of the Act 


















(£) and (ff) and the manner in which the 
approval is to be granted as provided in 
R. 16-A, there is, in our mind, no doubt 
that when an application has been made 
by a person that application has to be 
disposed of by the State Government 
after holding an appropriate inquiry. Jn 
the information that is sought in and 
along with the application which is to be 
made under R. 16-A, there are several 
relevant factors which will weigh w-th 
the Government while granting or refus- 
ing to grant approval under R. 16-A. 
hose items of information are relevent 
to the formation of the opinion by the 
State Government while granting or re- 
fusing to grant approval, It is, 


there- _ 
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fore, clear that all these relevant items 
of information which must inform the 
mind of the Government while taking a 
decision must be considered by the Gov- 
ernment before any decision is taken 
under R. 16-A.. For example the list of 
lands and the area of the land as will be 
evidenced by the extracts from the re- 
cord of rights will be before the autho- 
rity under R. 16-A. They will be consi- 
dered with reference to other particulars 
mentioned in sub-rule (2) viz, the num- 
ber of animals and the extent of the 
land which is being utilised for the pur- 
pose of feeding animals. The decision to 
be taken under R. 16-A therefore will be 
a decision which will be infiuenced by 
the information which is called for un- 
der Rule 16-A, 

7. Unfortunately the decision of the 
Government communicated by the Under- 
Secretary to the Government by his 
letter dated 10th Jan. 1968 does not dis- 
close that all the relevant facts which 
ought to go into the making of decision 
under R, 16-A were considered by the 
Government. In fact the letter laconi- 
cally says as follows:— 

“However having: regard to the num- 
ber of cattle maintained.on the land 
CLC. eee Me 
In our opinion, the decision as communi- 
cated by this letter dated 10th Jan. 1968 
is not a decision which has been arrived 
at after considering all the relevant fac- 
tors which, as we have mentioned above, 
ought to be taken into consideration. The 
number of cattle maintained on the land 
is one only of the several relevant fac- 
tors which have been mentioned in 
R. 16-A. The fodder which is raiseq on 
the lands, the quantity of fodder and 
other agricultural produce, if any, rais- 
ed in the land and the extent of the land 
necessary for the dairy farm are also 
equally, if not more, important facts 
which ought to go into the formation of 
the mind of the Government. 

8 Even before us no material has 
been placed by the Government either 
by way of affidavit-in-reply or otherwise, 
to show that there was a proper applica- 
tion of mind to all the relevant facts as 
required by R, 16-A. Accepting this part 
of the criticism of the order as commu- 
nicated by the letter dated 10th Jan. 
1968 made by Mr. Pereira we hold that - 


_there is no proper decision at all as re- 


quired by R. 16-A on the question whe- 
ther the petitioners’ lands ought to be 
exempted from the provisions of the 
Ceiling Act. 
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9. Mr. Savant, appearing. in opposi- 
tion to this petition, has vehemently 
contended that it is not necessary for th? 
Government to give a detailed judgment 
If the letter dated 10th Jan. 1968 show; 
that the Government did take into con- 
sideration the number of the cattle in 
relation to the lands it should be enough 
for holding that. a proper decision has 
been. taken under R. 16-A. Mr, Savant 
points out that for the district in which 
these lands are situate the ceiling- pre- 
scribed js 126 acres of land. From th2 
material on record it is seen that th2 
petitioners, have round about 125 head 
of cattle. Mr. Savant says that both these 
facts must. be presumed to be in the 
mind of the authority when that autho- 
rity took the decision under R. 16-A. He, 
therefore, contended that all the neces- 
sary and the relevant factors must be 
deemed to have been considered by the 
authority when that decision was taker 
We are unable to agree with these sub- 
missions of Mr. Savant because the deci- 
sion as. communicated by the letter of 
10th Jan. 1968: does not disclose that the 
various factors mentioned ‘in R, 16-A 
have heen taken into account at all. The 
use of the word ‘etc.’ in the communica- 
tion is not only unfortunate but it is in- 
dicative of the fact of the absence of 
the application of the mind to all the 
material under R, 16-A. 

10. We are also of the opinion that 
the very fact that R. 16-A requires an 
application to be made with all the par~ 
ticulars mentioned in that rule postulates 
that before a decision is taken by the 
Government an inquiry should be held 
by the Government. The range of th? 
inquiry will be a matter for the deter- 
mination of the Government itself but 
it is necessary that in ‘the inquiry th? 
person making the application is hearc. 
In the instant case, pursuant to the ap- 
plication made on behalf of the peti- 
tioners a statement was no doubt’ mada 
on 8th of October 1966 by a person on 
behalf of the pstitioners. From 8th Octo- 
ber 1966 till 10th Jan. 1968 when ths 
communication in question was address- 
ed to the petitioners, it appears, thera 
was no contact at all between the peti- 
tioners and the Government, There is n> 
indication as to what report was sent b7 
the Collector to the State Governmert 
for taking a decision under R. 16-A. Jn 
our opinion, if the report has been mad 
by the Collector through whom the ap- 
plication is forwarded, the contents af 
the report should be disclosed to th? 
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petitioners so that he will be in a posi- 
tion to inform the mind of the Govern< 
ment while the Government comes to a 
particular decision. This has not been 
done in the present case. We have, there- 
fore, no hesitation in holding that the 
decision which has been communicated 
by the letter dated 10th Jan, 1968 is not 
a decision at all as required by R. 16-A 
read. with S. 47 (1) (ff) of the Act and 
it is therefore liable to be set aside and 

is hereby set aside. , 


11. The petition, therefore, will have 
to be allowed. We hereby direct that the 
Government shall consider the applica- 
tion made on behalf of the petitioners 
from the 
provisions of the Ceiling Act under Sec- 
tion 47 (1) (ff) read with R, 16-A as it 
then stood after giving reasonable op- 
portunity to the petitioners of being 
heard in support of their application, 
The Government will also take into ac- 
count all the necessary factors as enu= 
merated in R. 16-A before arriving at a 
decision on the application of the peti- 
tioners, We also hereby direct that the 
Government i.e Respondent No. 1 to 
this petition shall not proceed with any 
inquiry or proceedings under Chapters 2 
to 7 of the Ceiling Act till the applica- 
tion for exemption made on behalf of 
the petitioners is finally disposed of. Res- 
pondent No, 1 shall pzy costs of this pe- 
tition, ; , 

Order accordingly. 





AIR 1978 BOMBAY 62 È 
DESHMUKH AND SAPRE, JJ, 

Roba Ashtami Co-operative Urban 
Bank Ltd., Petitioner v. The Judge, Co- 
operative Court, Alibagh (Kolaba) and 
others, Opponents. 

Special Civil Appln. No, 1256 of 1977, 
D/- 11-7-1977. 

Maharashtra Co-operative Societies 
Rules (1961), R. 58 (2) and (1) (a) — Sit- 
ting member of Managing Committee — 
Loan not paid within period specified in ' 
R. 58 (1) (a) — He automatically ceases 
to be member the moment default iS 
committed. 


The disqualification under R. 58 (1) (aJ 
operates the moment the loan fs not re- 
paid within the period specified 
therein and the member of the Managing 
Committee who has committed that de= 
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fault ceases to be a member any mor2. 
The contention that unless a resoluticn 
is passed by the Managing -Committce 
the disqualification does not become 
operative and the person does not cease 
to be a member of the Managing Com- 
mittee is without substance. (Para 3) 


Dr. B. R, Naik with Y. R., Naik, for 
Petitioner; M. B. Badkar, for Opponent 
No. 3. 


DESHMUKH, J.:— The petition was 
posted today for hearing the interim rule 
regarding ex parte injunction but by tne 
consent of the parties, the whole petition 
is heard and is finally disposed of. It per- 
tains to only one question regarding in- 
curring disability by. sitting member of 
the Managing Committee of a Co~-opera- 
tive Society. For understanding tkat 
question few facts that should be noted 
are these: 

2. The petitioner Bank is a Co-opera~ 
tive Society, It has a Managing Commit- 
tee of which respondent No. 3 Data- 
traya Desai was an elected member. He 


obtained a loan from the Bank, which- 


he could. He did not repay the loan 
within one year, nor within a further 
period of three months. The last date “or 
payment in this manner with the exter.d- 
ed period of three months expired on 
or about 24th December 1975. He, how- 
ever, made full payment of the debt on 
or about 2lst Jan. 1976, However, a 
meeting of the Managing Committee was 
already called on the 23rd January 1976 
where one of the items on the agenda 
was to consider the default of respon- 
dent No. 3. It appears that respondant 
No. 3 was not present in that meeting, 
though he was a member of the Manag- 
{ng Committee, The Managing Commit- 
tee took notice of the fact that respon- 
dent No. 3 had not repaid the amount 
within one year, which was the normal 
period for repayment of the general debt 
extending up to Rs. 1,000 as provided by 
bye-law 39 of the Society. However, the 
Managing Committee further noted that 
not only within that period the loan -was 
hot repaid but it was also not paid w-th- 
in the extended: period of three months 
as contemplated by Cl. (a) of sub-rule (1) 
of Rule 58 of-the Maharashtra Co-opera~ 
tive Societies Rules 1961. They seem to 
have ignored the fact that payment was 
actually made on 21st Jan, 1976 just two 
days before the meeting of the Managing 
Committee. 

3. On these facts the Managing Com-~ 
mittee declared that’. respondent No, 3 
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ceased to be a member as provided by 
sub-rule (2) of Rule 58 of the 1961 Rules. 
Being aggrieved by this Resolution, res- 
pondent No, 8 raised a dispute under 
S. 91 before the Co-operative Court. 

4. The learned Officer presiding over 
that Court held that since the payment 
was made before the Resolution was 
passed by the Managing Committee, the 
disqualification was cured and respor-, 
dent No. 3 had not ceased to be a mem- 
ber ‘of the Managing Committee. An ap- 
peal was carried against the decision by , 
the petitioner Bank to the Co-operative 


< Appellate Court, The learned Judge of 


that Court has not positively decided tke 
point in dispute but merely observed 
that three years’ period of the Managing 
Committee of the present Society comes 
to an end by 30th of June 1977 and no 
useful purpose would be served by giv- 
ing a decision for or against respondent 
No. 3. Against such an order, present 
writ petition has been filed. 

In our view the point is very clear. 
Under Rule 58 of the said Rules of 1961 
disqualifications for membership of a 
committee of the. Society are provided 
‘with eligibility 
for being elected as a member of the 
Committee. Sub-rule (2) points out that 
a member of the Committee of a society 
shall cease to hold office if he incurs any 
of the disqualifications mentioned in sub- 
rule (1). In other words sub-rule (1) ope- 
rates at the threshold of the entry of 
the member -into the Managing Commit- 
tee of the Society and sub-rule (2) refers 
to the same disqualifications as in sub- 
rule (1) but they have to be incurred 
after one becomes a member of the Ma- 
naging Committee. The provisions of 
sub-rule (2) are prima facie self-opera- 
tive and they do not require that some 
authority, officer or the committee of the 
society itself has to decide the fact of 
having incurred a disqualification. 

6. In the present case, reference is 
being made to Cl. (a) of sub-rule (1) of 
Rule 58. That clause says that a person 
is not eligible to be elected as a member 
if he is in default to any society in res- 
pect of any dues- from him, either as a 
borrower or as a surety for stich period 
as is specified in this behalf in the bye- 
laws of the concerned society, or for a 
period exceeding three months, which- 
ever is less. Disqualification for being 
elected also constitutes a disqualification 
for a sitting member, if he commits a 
default and answers the _Seseriotion of 
that clause. 
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7. In the present case,. admittedly tke 
general loan of Rs. 1,000 taken by res- 
pondent No. 3 was repayable within one 
year from the date of borrowing as :s 
provided by bye-law 39. Admittedly, he 
has not paid that loan. As required by 
Cl. (a) of sub-rule (1) of Rule 58 the Sc- 
ciety has not. provided any specific period 
and as such that clause: will become ope- 
*-rative, In other words in order not to 
incur a disqualification respondent No. 3 
had to pay the loan within a total period 


_of 15 months from the date of borrow- ' 


ing, : which cover the two different 


periods of 12 months under. bye-law 32 ~. 


= extended.. up to three months: under 
Cl. (a) of sub-rule (1) of Rule 58. of th? 
Rulés of..1961. Even that is not done by 
respondent No, 3. He has . undoubtedly 
paid after this entire period was ove: 
-but a few days before the 
Committee met-to take cognizance of this 
incurring disqualification and to taka 
further steps for filling in the vacancy 
as is required to be done under 
law 35 (9) read with bye-law 29. . | 

8. Shri Badkar for respondent No. ‘3 
wants to say that-unless..a resolution is 
passed by the Managing Committee the 
disqualification does not become - opera- 
tive and the person does not cease to be 
a member of the. Managing Committeé. 
We see-no warrant for such an inter- 
pretation. It may be that -the Managing 
Committee has to make: a resolutior. 
- under bye-law 35 (9) but that resolutior. 
fs merely to be made for the purpose oł 
taking cognizance. of the existence of . € 
vacancy so that procedure under bye- 
law 29. could be adopted for filling up 
the vacancy for the balance period of the 
Managing Committee, The  disqualifica-~ 


tion under Cl. (a) of sub-rule (1) of R. 5E 


operates the moment the loan is not re- 
paid within the period specified and the 
member of the Managing Committee 
who has committed that default ceases 
to be a member any more. The recogni- 
tion of that fact on the record. of the 
society in the form of a formal resolu- 
tion subsequently cannot amount, as if 
giving extended time for payment until 
the next Managing Committee meets and 
. passes such a resolution. That would be 
the effect of the argument of Mr, Bad- 
-kar, if we were to hold that until the 
Managing Committee passed its resolu- 
tion on 23rd January 1976 the 
disqualification could not be said 
to have been incurred. The disquali- 
fication, ‘according to us, automatically 
.|was incurred on 24th Dec. 1975 itself 


*Managing - 


bye- 


Annasaheb 


` the order passed by 


‘originally Patilki Watan -lands, 


A.L RB. 


when the grace period of payment in 
addition to the- original period provided 
by the bye-law was over when respon- 
dent No. 3 ceased to be a member and 
the. petitioner Bank was within its rights 
in passing the impugned résolution. This 
being our view of the matter, we quash 
the Co-operative 
Court and also quash the Appellate 
Court’s order though it decides nothing 
but takes the colour as if confirming the 
order of the trial Court. We also hold 
that respondent No. 3 has already incur- 
red a disqualification as from 23rd Dec. 
1975 and ceased to be a member of the 
-Managing Committee from that date. The 


-petition is thus allowed. Rule made ab- 


solute, There will be no order as to costs. 


`- Petition allowed. 
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VAIDYA AND AGGARWAL, JJ. 


Balwant and others, Appellants v, 
Annasaheb Bapusaheb Patil and others, 


` Respondents. 


A. FO. 
1977, 


- Hindu Succession Act (30 of 1956), S. 5 
— Applicability of Act to properties in 
former Kolhapur State. 
The lands comprised in the plaint were 
The 
plaintiffs and the defendant’s father 
who was the representative Watandar 
died on October 31, 1956 ie after con- 
‘ing into force of the Act. After his death, 
the suit lands were entered against: name 
of the defendant who was the seniormost 
member of the senior branch under tha 
Vat Hukums of Kolhapur Darbar, Ac~ 
cording to the plaintiffs, when the Maha- 
rashtra Revenue Patels (Abolition of 
Office) Act, 1962, came into force on Jan. 
1, 1968, the Patil Watans were abolished 
and the original Wetan lands became 
Rayatawa lands subject to partition. 
Held that the. plaintiff could not file a 
suit for partition of the suit lands not- 
withstanding the abolition of the Patil 
Watans. The’ Vat Hukums had made the 
Patil Watan lands’ in suit the private 
property of the holder and prohibited 
their. partition or transfer, As far as th9 
area in Kolhapur Darbar which was~ in 


*(Against decision of D. M, Wagh, Civil ` 


J. Sr. Division, at Kolhapur, in Spl. 
Civil Suit No, 79 of 1967.) 


D. No, 162 of 1969, D/..28-6- 
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the former Karvir State was concerned, 
the Hindu Law applicable in the rest of 
the Maharashtra State was not applic- 
able, as the Digest of Hindu Law corti- 
nued to apply to the Hindus in the areas 
which were formerly governed by he 
Karvir State, The Vat Hukums and he 
Digest of Hindu Law, having been pass- 
ed as enactments within the meaning of 
S. 5, the Act was not applicable to he 
suit lands. (Paras 39, 40) 

When the plaintiff's father died, the 
suit lands were impartible and continu- 
ed to be the separate property of he 


defendant till the. Abolition Act came - 


into force, Even thereafter, it was not 
open to the other members of the farrily 
to invoke the general rules of Hindu Law 
pertaining elsewhere as under the 
Digest of Hindu Law, the defendant con- 
tinued to be the absolute owner. 

(Paras 22, 23) 
Cases Referred: Chronological Paras 
AIR 1977 Bom 350 (FB) 15 
AIR 1976 SC 1715: (1977) 1 SCC 244 35 


(1976) 78 Bom LR 720 11, 15, 16, 17, 
25, 29, 30, 31 

(1952) F. A, Nos. 229 and 231 of 1949, 
D/- 11-3-1952 (Bom) 27 
AIR 1951 Bom 258:52 Bom LR 839 (FB) 
25 


S. C. Pratap and Mrs. S. S. Pratap, for 
Appellants; V, M. Limaye, for Respon- 
dents, 

VAIDYA, J.:— The main question aris- 
ing, in the above First Appeal, filed by 
the defendants in Special Civil Suit No, 
79 of 1967, before the learned Civil Jucge, 
Senior Division, Kolhapur, is whether, 
under the Hindu Law in force in Kolha- 
pur District, where the suit lands are 
situated, they were liable to be parti- 
tioned. 

2 The suit was filed by the respon- 
dents Nos. 1 to 4 making the following 
allegations in the plaint: Plaintiff Nc. 1 
and defendant No: 1 are the sons of ne 
Bapu Anna Patil, who died on Oct. 31, 
1956. Plaintiffs Nos. 2, 3 and 4 are the 
sons of plaintiff No. 1, while defendant 
Nos. 2 and 3 are respectively son and 
grandson of defendant No. 1. Defendant 
No. 4 Laxmibai is the sister of plair-tiff 
No. 1 and defendant No. 1. 

3. It is alleged by the plaintiffs 
Bapu Anna died as a member 
joint Hindu family and was acting as the 
Manager of the family till his death. It 
is further alleged that after the deatk of 
Bapu Anna, plaintiff No. 1 and defen- 
dant No. 1 divided the Rayatawa lands 
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of Bapu Anna; and since then they were 
in actual possession thereof. According 
to plaintiff No. 1 the partition took place 
Iin Dec. 1956; while according to defen- 
fant No. 2, it took place in the beginning 
of 1959; but the exact year of the parti- 
tion is immaterial as it has absolutely 
no bearing upon the question which is to 
be decided in the present case, 

4. It was alleged that the two lands 
comprised in the plaint were originally 
Patilki Watan lands. During the lifetime 
of Bapu Anna, he was the representative 
Watandar. According to the terms of 
the Patilki Watan, under the Vat 
Hukums of Kolhapur, these lands were 
impartible; and they devolved upon the 
seniormost member of the sanior-branch 
by the rule of primogeniture, The suit 
lands are situated at Rukadi and had the 
total acreage of 15 acres 20 gunthas, as- 
sessed at Rs. 75.8 Ps, After the death of 
Bapu Anna the lands were, therefore, 
entered against the name of defendant 
No. 1, f 

5. According to the plaintiffs, when 
the Maharashtra Revenue Patels (Aboli- 
tion of Office) Act, 1962, came into force 
on Jan, 1, 1963, the Patil watans were 
abolished; and the original Watan lands 
became Rayatawa lands subject to parti- 
tion according to the provisions of the 
Act and the Hindu Law, the personal 
law applicable to the parties. The plain- 
tiffs claimed that since the abolition of 
the Watans, they had the right to claim 
one-half share in the lands. 


6. The plaintiffs, therefore, claimed 
partition and separate possession of their 
one-half share in the suit lands, In the 
alternative, the plaintifis claimed one- 
half share in the suit lands even assum- 
ing that these lands were the separate 
property of Bapu Anna during his life- 
time, It was also contended that defen- 
dant No. 4, the sister of plaintiff No. 1 
and defendant No. 1 had no share in the 
property. 

7. Defendants Nos, 1. to 3 resisted the 
suit contending that although the lands 
had become Rayatawa lands after the 
coming into force of the Maharashtra 
Revenue Patels (Abolition o? Office) Act, 
1962; and the previously existing Raya- 
tawa lands were divided by metes and 
bounds by the plaintiffs and the defen- 
dants, the suit lands vested, after the 
death of Bapu Anna, in defendant No. 1 
as his separate property; and hence the 
plaintiffs cannot claim a share therein. 

8 Furthermore, they contended ‘that 
the suit lands were the separate property 
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in the hands of Bapu Anna inasmuch as 
he got those properties as obstructed 
heritage from one Chandrabai. The de- 
fendants Nos. 1 to 3 further contended 
that defendant No. 1 had become the ab- 
solute owner thereof as he had paid the 
occupancy price of Rs. 484-12 P. after 
the Watans were abolished; and the lands 
were regranted in favour of defendant 
No. 1 alone. It was also contended that 
the present suit was barred by the Bom- 
bay Revenue Jurisdiction Act of 1876. 


9. The learned Civil Judge by his 
judgment and decree, dated Oct. 31, 1968, 
overruled all the objections of the de- 
fendants; and passed a preliminary de- 
cree for partition on Oct. 31, 1968, rely- 
ing on certain unreported decisions of 
the High Court, under the provisions of 
the Bombay Merged Territories Miscella- 
neous Alienations Abolition Act, 1955, 
which came into force on August 1, 1955 
and which did not apply to the Patilki 
Watan lands in.the present case as the 
Patilki Watan was abolished by the 
Maharashtra Revenue Patels (Abolition 
of Office) Act, 1962. 

10. The learned Civil Judge 
ed in para. 15 of his judgment: 

“I have carefully gone through Ss. 4, 
5, 6 and 7 of the Act No, XXII of 1955 

- and Ss. 3, 4, 5 and 6 of Act No. XXXV 
of 1962. On comparing the phraseology 
and the contents of the above sections in 
the two Acts, I have noticed that except 
for a slight variation.in the phraseology 
there is no difference in the sections of 

. the two Acts. In my opinion, the results 

contemplated by the two Acts are iden- 


observ~ 


tical and the provisions regarding Re-- 


grant of the resumed lands is also al- 
most similar. The conditions of regrant 
are also similar. Hence it would not be 
wrong if the principles laid down in the 
above rulings are made applicable to the 
facts of the present case especially when 
there is no direct -ruling for guidance of 
_the Court under Act No, XXXV of 
1962.” : i 


11. The decision of the learned Civil 


Judge is challenged, in the above First. 


Appeal, by Mr. Pratap, the learned coun- 
sel appearing for the appellants-defen- 
dants, relying on the decision of the Di- 
vision Bench, to which I was a party in 
Kalgonda 
gonda, (1976) 78 Bom LR 720. 

12. It was a case of Sanadi Inam 
lands, wherein it was laid down that 
having regard to CL 7 of Vat Hukum 
No. 76 of 1873, Kolhapur Darbar, which 
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made the lands of the holders of Inam 
private lands of the holder, the lands 
could not be considered as the lands in 
which the rights of the other members 
of the family to be partitioned can be 
‘recognised as long as the said Vat 
Hukum remains in force, 


13. It was further laid down that 
whatever be the interpretation of the . 
general principles of Hindu Law in the’ 
rest of India, when considering the na- 
ture of the Sanadi Inam lands in Kolha- 
pur State, the Court could not ignore 
the express words of Cl, 7 of Vat Hukum 


` No. 76 of 1873, which declared that they 


Babgenda v. Balgonda Kal- - 


. lition Act, 1959. “it 


were not the family lands of the holder 
at all; and whatever might be the posi- 
tion prior to 1373, after the passing of 
this Vat Hukum, the holder of the Sa- 
nadi: Inam lands was not holding them 
as a member of the joint family or as 
his own lands but as lands held by him, 
for rendering service, subject to the va- 
rious Vat Hukumns and restrictions relat- 
ing to the possession and enjoyment of 
the suit lands, 

14. It was further laid down that the 
lands having been expressly declared to 
be impartible, whatever might be pre- 
existing rights of the members of the 
family of the holder, in those ‘lands, 
(they) ceased to exist after 1873. In the 
facts and circumstances of that case, 
therefore, the suit for partition of the 
lands in that case, which were also the 
lands situate at. Kasbe Rukdi, Taluka 
Hatkanangale of Kolhapur, was Bela to 
be liable to be dismissed. 


15. Mr. Pratap pointed out that the 
said decision, in Kalgonda’s case ((1976) 
78 Bom LR 720), was not wholly over- 
ruled by the subsequent Full Bench de- 
cision in First Appeal No. 372 of 1968, 
decided on 8-4-1976:.(AIR 1977 Bom 
350) (FB) inasmuch as the said Full 
Bench decision which was neither con- 
cerned with the Vat Hukum of Karvir 
Darbar nor lands situated within the 
Karvir State, only overruled the inter- 
pretation put on S. 4 of the Bombay In- 
ferior Village Watans Abolition Act, 
1959, which was in pari materia with S. 4 
of the Bombay Merged Territories Mis- 
cellaneous Alienations Abolition Act, 
1955. i 

16. With respect to the said S. 4 of 
the Bombay Inferior Village Watan Abo- 
was held in Kal- 
gonda’s case ((1976) 78 Bom LR 720), 
differing from Malvankar J. that when 
the Legislature hae. stated that “all inci- 
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dents appertaining to the said watans 
shall be and are hereby extinguished”, it 
is not open to the Court to exclude im- 
cidents arising out of the personal law 
appertaining to the suit properties if any 
such incidents existed in them, 


17. The Full Bench overruled the 
view taken by the Division Bench in the 
Kalgonda’s case ((1976) 78 Bom LR 720) 
and affirmed the view taken by Malven- 
kar J. that the resumption and regrent 
of the land to the Watandar of the Watan 
does not affect in any manner rights 
created under the personal law and 
hence does not take away the charac-er 
of the land as joint family property or 
as held by tenants-in-common inasmuch 
as ‘normal rights’ under the personal 
law will continue to apply. 

18. Mr. Pratap pointed out that nei- 
ther before Malvankar J. nor before the 
Full Bench the land situate within ihe 
former Karvir State, governed by the 
Vat Hukums issued by the Darbar, vas 
involved, He drew our pointed attention 
to the fact that in the case before Mal- 
vankar J. the land was situated at De- 
gaon, in North Sholapur Taluka of Sho- 
lapur District and before the Full 
Bench the land was situated in the Jaha- 
gir of Ichalkaranji where the Vat Eu- 
kums did not apply. 

_19. Mr, Pratap, therefore, submited 
that as far as the lands situated in he 
former Karvir State, governed by the Wat 
Hukums of Darbar of Kolhapur State were 
concerned, even applying as per the in- 
terpretation of Malvankar J. and he 
Full Bench, the personal law of Hindus 
in the former Karvir State, namely; 
“fag area fada” the Digest of 
Hindu Law and the Vat Hukum which 
governed the Inam lands, the ratio in 
Kalgonda’s case will apply. 

20. In other words, Mr. Pratap sub- 
mitted that it was not an incident of -he 
personal Hindu Law in Karvir State 
that the land granted to a holder of 
Patil Watan land could enure to ~he 
benefit of the family of the holder as in 
the case of Hindu Law in Sholapur, 
which was before Malvankar J. or in 
the case of the Jahagir of Ichalkaranji 
which was before the Full Bench. 

21. Mr. Limaye, the learned counsel 
appearing for the  plaintiffs-respondeats 
could not challenge the legal position 
that the Vat Hukums of Kolhapur Dar- 
bar had made the Patil Watan lands in 
suit the private property of the holder 
and prohibited their partition or trans- 
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fer. He had to concede that as far as 
the area in Kolhapur Darbar which was 
in the former Karvir State was con- 
cerned, the Hindu Law applicable in the 
rest of the Maharashtra State was not 
applicable even now, as, the Digest of 
Hindu Law continued to apply to the 
Hindus in the areas which were formerly 
governed by the Karvir State, 


22. Thus, under S. 16 of the said 
Digest “ fag wraara fra” it was laid 
down: 

“Aaga aasa ate afr arer 
qaad AT ganire Bret ads Teg 
arta Tala aS CAATSTA TAT TTNA BIF 


ara Eta.” : 
Section 17 (4) says :— 

“frond afaaisa aaa sift giia 
qsarar fars afaa gee ae sala avis 
garet arat frat. ” 


In the present case when Bapu Anna 
died on October 31, 1955, the suit lands 
were impartible and continued to be the 
private or separate property of defen- 
dant No. 1, the elder male son, till Jan. 1, 
1963, when ‘the Maharashtra Revenue 
Patels (Abolition of Office) Act, 1962 
came into force. 


23. Even thereafter, it is not open to 
the other members of the femily to in- 
voke the general rules of Hindu Law 
pertaining elsewhere as under the Digest 
of Hindu Law, which prevails still in the 
area governed by the Karvir State, un- 
like in the area of the Jahagirdar of 
Ichalkaranji who had powers of law 
making, to which the ‘Digest of Hincu 
Law’ was not applicable, defendant No. 1 
continued to be the absolute owner. 
Under that Digest of Hindu Law no 
other person could claim ary right. 


24. Mr. Pratap has further relied on 
the Kolhapur State (Application of 
Laws) Order, 1949, issueq urder S. 4 of 
the Extra-Provincial Jurisdiction Act, 
1947, published at page 5 of the 
Part IV-A of the Bombay Government 
Gazette dated March 1, 1949, under 
which it was laid down in S. 10: 

“Continuation of Digest of Hindu Law 
— Notwithstanding anything contained 
in this order, the provisions of the 
Rules (Digest) of Hindu Law, 1920, in 
force in the Kolhapur State immediate- 
ly before the appointed day shall con- 
tinue to be in force and have effect in 
the State, until provision to the con- 
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trary is made by a competent authc 
rity.” 

25. This position of the Hindu Law 
_applicable to areas of Karvir State is re- 
ferred to in Kalgonda’s case (1976) 73 
Bom LR 720 at pp. 727 and 728, on th? 
basis of the discussion about this situa- 
tion of Hindu Law by Gajendra- 
gadkar, J., as he then was, in Ramappa 
v. Laxman, 52-Bom LR 839 at pp. 841 


and 842 (AIR 1951 Bom 258 at 
pp. 259-260), 
26. It cannot also be disputed thal 


Maharaja of Kolhapur, however dis- 
proportionately and politically compli- 
cated the relation between him and the 
Jahagirdar may be had no- powers to 
make laws for the area under the Jaha- 
girdars like Ichalkaranji. No Vat Hukumna 
would apply to the Jahagir territory, 
under the arrangements which existed 
between the paramount British power, 
the Maharaja and the Jahagirdars under 
the various treaties, as a result of the 
relation of the State and the Jahagirs 
as it evolved through the British con- 
nection. No Vet Hukum would apply to 


~: the territory of Jahagirdar in the former 


Kolhapur State, unless it was brough: 
legally in force in the Jahagir by the 
Kolhapur Resident or the British Politi- 
‘cal Agent, with the approval of the Bri- 
tish Government previously obtained. 
27. Thus, in First Appeals Nos, 220 
and 231 of 1949 decided on 11-3-1952 
(Bom) by Bavdekar and Dixit, JJ, (un- 
reported), the Vat Hukums were held 
inapplicable ipso facto to the Jahagir. 
Even while bringing into force in Karvir 
State the “Digest of Hindu Law”, or 
May 14, 1921, the Kolhapur Darbar ex- 
cluded the Jakagir area of the ‘feuda- 
tory’ Jahagirdar; as can be seen from 
the Mulki: Vat Hukums of Karvir Sarkar 


(Healt aà Tol geeHu-qeal Tas’) 


Vol. I (at page 84) which runs as fol- 
lows :— 


“fa aran BAYT arda OY FH 292g, 
F. a WHE NT 2 aT. Wk H yee 
qa woo aria YQ He mAT AT geg 
wat gaz iA ta aes feg sree 
fade a fre maefa ath ad me-a- 
St SNL aT AUNT gga fe. qT. TIT 
g2: fa, ar, dae R30 Arde 4 gR? 
gad ard are ae” 
28, However, in the Treaties, ‘“Engage- 
ments and Sanads” by C. U. Aitchison, 
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Vol. VII, at page 218, the ‘relations be- 
tween the Maharaja and the Jahagirdars 
or Jagirdars are correctly described as 
under :— . 

“These Jagirdars pay Nazarana to the 
parent State on the occasion of a suc- 
cession, and the military services per- 
formed by them in former days have 
been commuted into money payments. 
They are all in some degree under the 


supervision of the Resident at Kolhapur, ` 


who acts, as far as circumstances per- 
mit, in co-operation with the Darbar. Ò. 
Minor Jagirdars are placed under the 
joint guardianship of the Darbar and the 
Resident. Any new law eracted or in- 
troduced by the parent State comes into 
force in these Jagirs with the consent 
of the British Government.” 
(undérlining supplied.) 

29. Having regard to this legal posi- 
tion of the Digest of the Hindu Law, in 
Karvir State, Mr. Pratap, therefore, sub- 
mitted that even though the Full Bench, 
in First Appeal No, 372 of 1968, inter- 
preted S. 4 of the Bombay Merged Ter- 
ritories Miscellaneous Alienations Aboli- 
tion Act, 1955, in a way different from 
the way in which S. 4 of the Bombay 
Inferior Village Watans Abolition Act 
was interpreted in Kalgonda’s case (1976) 
78 Bom LR 720, the result of applying 
the ratio of the Full Bench decision can- 
not help: the plaintiffs, in the- present 
case, to contend that under the Hindu 
Law, prevailing even now in the area 
of the former Karvir State, of which 
Rukadi, Taluka Hatkanangale was a 
for 
partition amongst the members of the 
family. : 

30. Mr. Limaye, the learned counsel, 
appearing for the respondents, found it 
impossible to argue to the contrary. He 
had to concede that so far as the area of 
the Kolhapur District within the former 
Karvir State was concerned, it had its 
own Hindu Code; and under that Code, 
the defendant No. 1 had become the ab- 
solute owner after the death of Bapu 
Anna ‘(who incidentally was the com- 
piler -of the Vat Hukums) which were 
published by the Karvir Sarkar, Vol, I 
of which is referred to above. 

31. Mr. Limaye submitted that although. 
to the extent that the Digest. of Hindu 
Law made specific provisions, the gene- 
ral principles of Hindu Law are not ap- 
plicable te the Hindus in the areas which 
were formerly within the jurisdiction 
of the Karvir State; and with respect to 
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whom the Maharaja of Kolhapur enact~ 
ed the Digest of Hindu Law, the generel 
rule of Hindu Law about the blending 
of property was not abrogated in the 
Digest of Hindu Law; and in the pre- 
sent case, the learned Civil Judge did 
not merely rely on the unreported dec} 
sions which have been discussed in tke 
Kalgonda’s case ((1976). 78 Bom LR 72%) 
but also on the finding that the sut 
lands were acquired by Bapu Anna ìn 
exchange of Rayatawa land, at the tire 
.of the previous partition; and becaure 
he occupied a small portion of the Inam 
lands, described as Mohini lands tke 
other Inam lands were given to him. 

32. Mr. Limaye, therefore, submitted 
that Bapu Anna had in this way acquic- 
ed the suit lands in exchange for Raya- 
tawa lands and hence the incidents əf 
Rayatawa lands always adhered to ll 
the lands which were acquired by Bapu 
Anna; and although he was the holder 
of the Patilki watan, the moment the 
watan was abolished all the lands b2- 
came Rayatawa lands. -He referred z0 
the following passage in the judgment 
of the lower court in para. 12 of the 
judgment : 

“It appears ‘that according to law 
then prevailing in the Kolhapur State a 
person who did not hold any Mohini was 

-not entitled to get Watan property. 
Dada Anna did not hold any Mohini 
while Bapu Anna held the Mohini of 10 
gunthas, It is these 10 gunthas of Mohini 
which tipped the scales ‘in favour. of 
Bapu Anna who would otherwise not 
have been entitled to get the suit lancs, 
being a junior member of the family. 
The question then is in what mannar 
did Bapu Anna acquire Mohini? D2- 
fendant No. 2 has admitted that he got 
it by exchanging some of the Rayatava 
land -of the family in favour of a person 
who held a Mohini, J have held that 
the Rayatawa lands were the joint 
family property in the hands of Bapu. If 
by transferring joint family property 
some other property is acquired in ex- 
change it would also bear the stamp of 
joint family property because the pro- 
perty acquired by exchange is so ac- 
quired with the help of joint family 
property. Hence the Mohini land of 10 
gunthas must be held to be the joint 
family property in the hands of Bapu 
Anna. Now this Mohini land was the 
stepping stone to the further success of 
Bapu Anna. In fact, it was the. very 
foundation of his claim to get the swit 
lands which were once held by Chandra- 
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bai. I repeat that but for the Mohini 
held by Bapu Anna he did not have the 
ghost of a chance to get the suit lands 
because possession of Mohini land was 
a sine qua non for acquiring other 
Watan lands. Thus in a way the Mohini 
land actually helped Bapu Anna to get 
the- suit lands. It would, therefore, be 
reasonable .to hold that the Watan lands 
which were acquired with the help of 
joint family property also partook of the 
character of the joint family property.” 


33. Relying on the above passage, 
Mr. Limaye, submitted that there was 
nothing in the “Digest of Hindu Law”, 


` published, in Oct., 1920, which prevent- ` 


ed a holder of the Watan land from 
treating it as the property of a joint 
family and blending it with the other 
properties of the family. He, further 
contended that Bapu Anna having done 
so, it was not open to the defendants to 
contend that the suit lands were not 
joint family property. 

34. Mr. Pratap, the learned . counsel 
appearing for the appellants submitted 
that even assuming that Bapu Anna had 
so blended, merely because Bapu Anna 
treated all the properties in his hands 
as the joint family properties, the Patilki 
Watan lands in the present case could 
not change their tenure or nature as 
the private properties as determined by 
the Vat Hukums of the Kolhapur Dar- 
bar into the joint family property in 
contravention of the Vat Hukum. 

35. He also relied on a decision of the 
Supreme Court in K. V. Narayanan v. 
K. V, Ranganandhan, (1977) 1 SCC 244: 
(AIR 1976 SC 1715) and submitted that 
there was nothing in the present case 
which indicated that either Bapu Anna 
or defendant No. 1 had at any time 
blended the suit properties with other 
family properties or intended to treat 
the suit lands as the joint family pro- 
perty. : 

36. At page 250, it is said in that 
case (at p. 1720 of AIR):— 

“It is true that property separate or 
self-acquired of a member of a joint 
Hindu family may be impressed with 
the character of joint family property if 
it is -voluntarily thrown by the owner 
into the common stock with intention of 
ebandoning his separate claim therein 
but the question whether a coparcener 
has done so or not is entirely a question | 
of fact to be decided in the light of all 
the circumstances of the case. It must 
be established that there was a clear 


76+ Bom. {Prs. 36-43} 


intention. on the part. ef the coparcener 
to waive his separate rights. Such an 
intention cannot be inferred merely. 
from the physical mixing of the pro- 
perty with his: joint family or from the 
fact that other members of the femily 
are allowed to use the property jointly 
with himself or that the income of the 
separate property is utilised out of 
generosity or kindness to support per- 
sons whom the holder is not bound to 
support or from the failure to maintain 
separate accounts for an act of genero- 
sity or kindness: cannot ordinarily he re- 
garded as an admission of a legal obliga- 
tion.” 


37. Moreover, Mr. Pratap rightly con- 
tended: that in a case where the simple 
question arose of blending of partible 
property, only a question of fact would 
arise as stated’ in that case by the Su- 
preme. Court, Mr. Pratap. submitted 
‘that, in the present case, it was not 
merely a question of fact but also a 
question of lav inasmuch as, it was not 
open to Bapu Anna to treat the suit 
lands as anything but as his. private pro- 
perties. held subject te the terms and 
conditions of the grant and the Vat 
Hukums made by the Kolhapur Darbar. 
An intention. cannct be attributed to the 
holder of such lands to infringe the Vat 
Hukums stil: in ferce im Rukdi. area of 
the Kolhapur State and. act contrary to 
the principles laid down in the “Digest 
of Hindu Law” in that State. ; 


38. It is also clear from the conduct ` 


of the parties in this case that even at 
the time of the former partition between 
plaintiff No: I and defendant No. 1, the 
suit lands were not regarded .as the 
joint family lends. There was nothing 
which Mr, Limaye could point out in 
the ‘Digest of Hindu Law’, which is ap- 
plicable to the parties, which enabled 
them to- convert what were impartible 
lands into partible lands merely because 
the. grants: were abolished under the 
Maharashtra Revenue Patels (Abolition 
of. Office) Act, 1962. 


39 The Abclition Act did not extend 
to the Hindus of the former Karvir 
State, the general rules of Hindu Law 
applicable to the other Hindus in the 
rest of the Maharashtra State. It must, 
therefore, be held that notwithstanding 
the abolition of the Patil Watans by the 
Maharashtra Revenue Patels (Abolition 
of Office) Act, 1962, under the Kolhapur 
Hindu Law as im force in areas of the 
former Karvir State, the suit lands con- 
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tinued to be impartible in the hands of 
defendant Ne, 1; and the plaintiff could 
not file a suit for partition of the said 
lands. 

40. Moreover, as Bapu Anna died, on 
Oct. 31, 1956, aiter the coming into force 
of the Hindu Succession Act on 17th 
June, 1956, Mr. Pratap rightly contend- 
ed that the suit lands continued to be 
impartible having regard to the provi- 
sions in S. 5 of that Act, which lays 
down :— 

“This Act shall not apply to 

i) x x x 

(ii) any estate which descends to a 
single heir by the terms of any covenant 
or agreement entered into by the Ruler 


-of any Indian State with the Govern- 


ment of India or by the terms of any 
enactment passed before the commence- 
ment of this Act” 

41. Mr, Pratap submitted that the Vat 
Hukums and the Digest of Hindu Law, 
having been passed as enactments by 
the Darbar of Kolhapur and continued 
in Karvir area as already stated above, 
the estate descended to defendant No. 1, 
as the single heir in respect of the suit 
lands; and what was once vested in him: 
could not be divested by anything con- 
tained in the provisions of the Maha- 
rashtra Revenue Patels (Abolition of 
Office) Act, 1962. : 

42. It is thus, clear that notwith- 
standing the provisions contained in S, 3 
of the Maharashtra Revenue Patels 
(Abolition of Office) Act, 1962, which 
are in pari materia with the provisions 
of S. 4 of the Bombey Merged Territo- 
ries Miscellaneous Alienations Abolition ` 
Act, 1956, and notwithstanding the con- 
ditions of the grant under the Act which 
makes it partible with the sanction of 
the Collector, the ratio in the Full 
Bench decision cannot assist the plain- 
tiffs, in the facts and the circumstances 
of the present case; and it must be held, 
having regard to the Vat Hukums and 
the Digest of Hindu Law in the Karvir 
State that the suit lends continued to 
be. the private and separate property of 
defendant No. 1; and not the family pro- 
perty of the plaintiffs and defendants. 
Applying the Full Bench decision, it © 
must be held that the plaintiffs could 
not claim any share therein. 

43. In the result, the First Appeal is 
allowed. The jucgment and decree pass- 
ed by the learned Civil Judge, Senior 
Division, Kolhapur on Oct. 31, 1968 are 
set aside and the plaintiff’s suit is dis- 
missed. Having regard to the near re- 
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lations of the parties and the uncertainty 
about the legal position, which was the 
cause of this litigation between the par- 
ties, we direct the parties to bear ther 
own costs throughout, 

Appeal allowed. 


if AIR 1978 BOMBAY 71 
ES (AT NAGPUR) 
DHARMADHIKARI AND 
GINWALA, JJ. , 
Vikram Yeshwanta and others, Peti- 
tioners v. Eknath Trimbak Gadekar ard 
others, Respondente. 


Special Civil Appln. No. 602 of 1971, 
D/- 23-3-1977.* 


(A) Bombay Tenancy and Agricultural 
Lands (Vidarbha , Region) Act (99 of 
1958), Ss. 10, 20, 21, 36 (2), 43 (14-A) ard 
50 — Interpretation of — Land restored 
to original tenant on 4-4-1965 under Sec- 
tion 10 — Tenant not exercising his 
right of purchase within one year — 
Provisions of S. 50 will apply thereby 
attracting S. 43 (14-A) — Section 21 (t) 
and (2) apply to cases of deemed sur- 
render — Landlord cannot take posses- 
sion eyen in case of deemed surrendər 
without ‘recourse to S. 36 (2), 


Section 50 has application to the casas 
where the tenancy is restored under Se:- 
tions 7, 10, 21, 52 or 128-A or is created 
by a landlord after the date specified n 
sub-sec, (1) of S. 49-A, viz. Ist April, 
1963. Hence if a tenant whose posses- 
sion is restored under S. 10 after lst 
April 1963 does not exercise his right of 
purchase within one year from the said 
date of restoration, then by virtue of 
S, 50 as amended the provisions of Sez- 
tion 43 (14-A) will apply to his case 
mutatis mutandis. Section 43 (14-A) -n 
{ts turn makes the provisions of sub-se2- 
tions (1) and (2) of S. 21 and Chap. VII 
applicable to a case of deemed surrender 
as if the land was surrendered by the 
tenant under S, 20, which contemplates 
a voluntary surrender executed by a 
tenant in writing which is duly verified 
by the Tahsildar in the prescribed 
manner. Obviously the surrender con- 
templated by S. 48 (14-A) is not a sur- 
render executed in writing as contem- 
plated by S. 20 and this was the reason 





*(To quash order of Maharashtra Rev2- 
nue Tribunal Nagpur, D/- 6-1-1969), 
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why a fiction was created by tha Legis- 
lature in sub-sec, (14-A) of S. 43. Jt is 
well-settled that a deeming fiction should 
be carried to its logical concluszon. The 
words “as if” are used in sub-set. (14-A) 
of S. 43 to make the scheme re‘ating to 
surrender applicable. Para 6) 

Sub-sections (1) and (2) of S5, 21, lay 


‘down that the landlord will not be en- 


titled to retain in his possessicen land 
exceeding three family holding:, whe- 
ther as tenure-holder or as tenwnt, and 
for this purpose an inquiry uncer -sub- 
sec. (2) of 5, 21 is contemplatec. If on 
inquiry the Tahsildar finds that there is 
surplus land, then a declaration in that 
behalf is called for. The result of this 
declaration will be that the atthorities 
will be entitled to assume maragement 
of this land under Chap. VII of the 
Tenancy Act. Chapter VII of the 
Tenancy Act deals with assumption of 
management of surplus lands. By sub- 
sec. (14-A) of S. 43 this Chapter is also 


‘made applicable to the lands wich are 


deemed to be surrendered. ‘Therefore 
all these sections will have to be read 
together and construed harmoniusly, 
(Para 7) 
Therefore, while construing the vari- 
ous provisions, the scheme of the Act 
as a whole will have to be co rsidered. 
If even after surrender of lan] by a 
tenant, the landlord is not permitted to 
retain area more than is nece:sary to 
make up the total of three family hold- 
Ings for his cultivation, in view of the 
provisions of S. 21 of the Tenaacy Act, 
then it will not be proper to construe 
that the landlord can be pernitted to 
retain area more than three family 
holdings in cases of deemed sucrenders. 
Ii the Legislature in its wiscom has 
treated the surrender under S. 43 (14-A) 
as if the land was surrendered by the 
tenant under S. 20, and while joing so 
it also made a specific méntion of sub- 
sections (1) and (2) of S. 21 ard Chap- 
ter VII of the Act by further laying 
down that these provisions shell apply 
to such deemed surrender also, then it 
will not be correct to say that only the 
first part of sub-sec, (14-A) of & 43 will 
apply to the cases governed by S. 50. 
Once it is held or conceded that the pro- 
visions of sub-sec, (14-A) of S. 43 will 
apply to a case governed by S. 50 also, 
then the necessary and natura. conse- 
quences resulting from the said applica- 
tion must also enure. (Para 9} 
Though different phraseologies are 
used in Ss. 20 and 21 they will have to 
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be given the same meaning, Surrender 
of interest in the land and surrender of 


land will mean the same thing for all . 


practical purposes. If this is so the pro- 
visions of sub-sections (1) and (2) of Sec- 
tion 21 will apply with all force to the 
deemed surrender which is covered by 
sub-s, (14-A) of S. 43 of the Tenancy 
Act. (Para 10) 


Since the landlord cannot obtain pos- 
session of land without taking recourse 
to sub-s. (2) of S. 36, in case of a sur- 
render duly executed in writing, then, 
_4in view of the fiction created by provi- 

sions of sub-s, (14-A) of S. 43 which 
` deals with the deemed surrenders, the 
same principle should apply. AIR 1971 
Bom 106 (FB) and AIR 1972 Bom 169, 
Rel. on; AIR 1976 SC 965, Dist. 


(Para 11) 
(B) Interpretation of Statutes — Rule 
as to harmonious construction — Statu- 


tory provision to be construed with re- 


ference to context and other Clauses so 


- as to make a consistent enactment, . 


The Court is entitled and indeed 
bound, when construing the terms of 
any provision found in a statute, to con- 
sider any other parts of the Act which 
throw light on the intention of the 
Legislature, .and which may serve to 
show that the particular provision ought 
not to be’ construed as it would be alone 
and apart from the rest of the Act, The 
statute must be read as a whole and 
every provision in the statute must be 
construed with reference to the context 
and other clauses in the statute so as, 
as far as possible to make a consistent 
enactment of the whole’ statute. AIR 
1976 SC 1398, Rel. on. (Para 8) 


(C) Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (99 of 
1958), S. 36 (2) — Land holder’s applica- 
tion for possession under Ss. 21, 36 (2) 
and 43 (14-A) — Starting point of limita- 


tion — Limitation of two years runs’ 


from date on which right to obtain pos- 
session is deemed to have accrued to 
landlord in view of S. 50 read with Sec- 
tion 43 (14A). 


On a proper reading of Ss. 50 and 43 
(14-A) of the Tenency Act the right to 
obtain possession will be deemed to have 
accrued to the Iandlord as soon as there 
is failure on the part of the tenant to 
purchase land within one year as con- 
templated by S. 20. The period of limi- 
tation of two years will, therefore. start 
running from that date. (Para 15) 
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Admittedly in the present case, the 


- application filed by the landlords is not 


within the period of two years from the 
‘date on which the right to obtain pos- 
session of the land is deemed to have 
aeccued to them in view of the provi- 
sion of S, 50 read with S. 43 (14-A) of 
the Tenancy Act. On this short ground, 
therefore, the application filed by the 
landlords was liable to be dismissed. 


(Para 15) 
(D) Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (99 of 


1958), Ss. 36 (2), 43 (14A) and 50 — Pos- 
session of tenant of land in case of deem- 
ed surrender is protected by S, 36 (2}— 
Being a statutory tenant he cannot be 
evicted by landlord so long as he pays 
rent. 


It is not cerrect to say that the land- 
lord will lose his right to obtain posses- 
sion for all time if he had not applied 
for obtaining possession under sub-sec- 
tion (2) of S. 85 within the time pres- 
cribed and the tenant will continue to 
be in possession withcut any correspond- 
ing liability for payment of rent etc., as 
his tenancy is deemed to be surrender- 
ed statutorily. 


Occupation of the field by a tenant 
whose tenancy has come to an end in 
view of tne deemed surrender is still 
protected by virtue of the provisions of 
S. 36 (2) of the Tenancy Act. The Sta- 
tute protects his possession so long a9 
the conditions which will justify the 
lessor in obtaining ar. order of eviction 
against him do not exist, Once by 
virtue of the other provisions of the Act 
the landlord gets a fresh right to obtain 
possession, then it cannot be said that 
the tenant cannot be ousted at all. If 
this is so, then the corresponding obli- 
gation resulting from such a possession 
must automatically follow. The tenant 
is not allowed to retain the land with- 
out any corresponding liability regard- 
ing payment of rent etc. In case of de- 
fault in that behalf, the right of the 
landlord is not wholly.lost. Such posi- 
tion is contemplated in case of lands 
which are exempted under S. 129 of the 
Tenancy Act also. AIR 1968 Bom 13 (FB), 
Foll. (Para 16) 


(E) Interpretation of Statutes — 
Causus omissus — It is for legislature 
and not for Courts to remedy the defect 


or lacuna. {Para 18) 
Cases Referred: Chronological Paras 
AIR 1977 Bom 331 : 1976 Mah LJ 537 

(FB) i 8 
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AIR 1976 SC 965 14 
AIR 1976 SC 1398 : 1976 Tax LR 1720 8 
AIR 1972 Bom 169 : 1972 Mah LJ 583 


3, 4, 12, 15 

AIR 1971 Bom 106 : 1970 Mah LJ 391 
(FB) - 11, 14 
AIR 1968 SC 620 13 
AIR 1968 Bom 13 : 1966 Mah Ly 790 
(FB) 16 
AIR 1954 Bom 358 13 


J. N. Chandurkar and S, A. Jaiswal, 
for Petitioners; A. P. Moharil, for Fes- 
pondents Nos, 1 to 3; R. R. Deshpande 
as Intervener. . : 


DHARMADHIKARI, J.:— The father 


of the petitioners, namely, Yeshwanta, 
was the. original tenant from the year 
1951-52 of the field S. No, 19/1, area 19 
acres 32 gunthas of village Murdapur, 
Tahsil Chikhali, District Buldana, One 
Gopal son of Laxman was the orignal 
landholder who had leased out this field. 
By virtue of the provisions of the Berar 
Regulation of Agricultural Leases Act, 
1951, Yeshwanta became the protected 
lessee of the said land, Thereafter Yesh- 
.wanta had surrendered the tenancy and 
had also parted with the possession. of 
the land in favour of the tenure-ho der 
Gopal in the year 1956. The field in 
question was purchased by Trimbak, 
father of the respondents, vide register- 
ed sale deed dated 16-8-1956, for a con- 
sideration of Rs. 2,500/-. After this sale 
took place, Yeshwanta applied for, re- 
storation of tenancy and possession 
under S, 10 of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) 
Act, 1958 (hereinafter referred to as the 
Tenancy Act). His application in hat 
behalf was dismissed by the Tahsildar, 
vide order dated 10-10-1962, Being ag- 
grieved by the said order, he filed an 
appeal which was allowed by the Appel- 
late Court on 30-9-1963 and the revision 
application filed against the said order 
was dismissed by the Maharashtra Re- 
venue Tribunal on 30-6-1964. -A special 
civil application was also filed beZore 


this Court challenging the said order- 


but it. was also dismissed and ultimate- 
ly Yeshwanta was placed in possession 


of the field in question on 4-4-1965. The- 


original tenant Yeshwanta died on 3-5- 
1965 and ‘the présent petitioners are his 
legal representatives, . ; a 


2. Thereafter, the present respon- 
dents-landhoiders applied for possession 
of the said field, vide application dated 
30-8-1968 purported to have been filed 
, under Ss, 21, 43 (14-A) and 36 (2) of the 
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Tenancy Act on the ground that since 
the petitioners-tenants had not exercised 
their right within the period prescribed 
by S. 50 of that Act, the land was deem- 
ed to have been surrendered in favour 
of the respondents-landholders. Subse- 
quently on 10-12-1968 an . amendment 
application was ñled before the Tenancy 
Naib Tahsildar by the respondents- 
tenure-holders contending that in the 
partition the said laid had faller to the 
share of Eknath alone and, therefore, 
the other respondents were mere formal 
parties. The said amendment applica- 
tion was allowed. It appears that. the 
vendee Trimbak also died and, there- 
fore, his legal representatives. namely, 
the present respondents had instituted 
these proceedings. The tenancy Naib 
Tahsildar, Chikhali, vide order dated 
6-1-1969, allowed the application of the 
respondents-landlords and directed that 
the petitioners should hand over posses- 
sion of the said land to respondent . 
Eknath. Being aggrieved by this order, 
the present petitioners filed an appeal 
before the Deputy Collector, Land Re- 
forms, Buldana. The Deputy Collector, 
vide his order dated 15-4-1969, allowed 
the appeal and set aside the order pass- 
ed by the Tenancy Naib Tahsildar. 
Being aggrieved by this order, the res- 
pondent-tenure-holders filed a revision 
petition before the Maharashtra Revenue 
Tribunal. .The Maharashtra Revenue 
Tribunal, vide its order dated 15-10- 
1970, allowed the revision petition and 
restored the order passed by the Tenancy 
Naib Tahsildar directing the petitioners- . 


-` tenants to put respondent Eknath in pos- 
‘session of the suit field. 


It is this order 
which is challenged in this writ petition 
by the petitioners-tenants, 


3. Initially when the matter came 
up for hearing before a single Judge of 
this Court,. the learned Judge after 
hearing the matter directed that the 
petition should be placed before a Divi- 
sion Bench so that the questions raised . 
and involved in this writ petition 
are authoritatively examined and settled. 
It appears from the referring order that 
the learned Judge came to the conclu- 
sion that an earlier decision of this 
Court in Govinda v. Udhao (1972) Mah 
LJ 588 : (AIR 1972 Bom 169) requires 
reconsideration in view of the weighty 
submissions made before him. [In view 
of this referring order, this writ peti- 
tion is placed before us for hearing and 
disposal. i ba wae : 
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.4. Shri J. N, Chandurkar, learned 
counsel for the petitioners, contended 


before us that the view taken by the 
learned Single Judge of this Court in 
Govind v. Udhao, 1972 Mah LJ 588 : 
(AIR 1972 Bom 169) is the only possible 
view having regard to the provisions of 
Ss, 50, 43 (14-A) and 21 of the Tenancy 
Act. ‘According to Shri Chandurkar, on 
a proper construction of these various 
provisions it is quite obvious that the 
landlord is not entitled to resume pos- 
session of the land unless an order is 
‘passed in that behalf under S. 36 (2) of 
the Tenancy Act. In the present: case, 
an application for possession was, filed 
by the landlord beyond the prescribed 
_ period of two years from the date. on 
which the right to obtain possession of 
the land accrued to him and, therefore, 
the application filed by him was liable 
to be dismissed as barred by limitation. 
He further contended that the | view 
taken, by the learned Member of the 
Mahareshtra Revenue Tribunal that un- 
less an order is passed by the competent 
authority under S. 21, there is no cause 
of action for obtaining possession under 
S. 36, is obviously incorrect. He: fur- 
ther contended that from a bare read- 
ing of the application as filed by the 
landlord, it is quite clear that he has 
filed the said , application both under 
S. 36 as well as under S. 2: of the 
Tenancy Act and, therefore, the appli- 
eation which is filed beyond the period 
of two years from the date when, the 
- ‘right to obtain possession accrued to 
him was liable to be dismissed being 
filed beyond the. period of limitation, 

5. On the other hand, it is contended 
“by Shri R. R. Dashpande and Shri A. P. 
Moharil that by virtue of S$, 50 of the 
Tenancy Act, if the tenant fails to exer- 
zise his right of purchase within one 
year, then by virtue of 5. 43 (14-A). the 
land is deemed to have been surrender- 
ad to the landlord. In view of this 
deemed surrender of the land, no, fur- 
ther proceedings under S. 36 are at all 
aontemplated. Section 43 (14-A) of the 
Tenancy Act in clear terms lays down 
that only sub-ss, (1) and (2) of 5. 21 and 
Shap. VIL of the Act will apply to such 
a case because the land is deemed to be 
surrendered by the tenant under S. 20. 
Tt is open to the Tahsildar to hcld an in- 


quiry under $, 21,(1) and (2) for finding: 


Sut as to whether the landlord is en- 
titled to retain the land which is deem~ 
ed to be surrendered. Once such in- 
quiry is held under S. 21, no further 
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order under S. 36 (2) is necessary. Shri 
Deshpande further contended that even 
assuming that the order under S$. 36 (2) 
is necessary, then also the cause ofi 
action for filing such an application will 
accrue to the landlord after completion 
of the inquiry contemplated by Sec- 
tion 21 (1) and (2). It will be that date 
on which the right to obtain possession 
of the land will be deemed to have ac- 
crued to the landlord and, therefore, the 
view taker: by the learned Member of 
the Maharashtra. Revenue Tribunal. that 
the applicetion was not barred by limi- 
tation is perfectly legal and correct. It 
was further cantended by Shri Desh- 
pande that to a case governed by S. 58 
of the Terancy Act, only the first part 
of S. 43 (14-A).will apply and the latter 
part of the said section which makes the 
provisions of sub-ss, (1) and (2) of S, 21 
and Chap, VII of. the Act applicable to 
such a deemed surrender, will not apply. 
According to him, the phraseology used, 
in sub-sec. (14-A) of S. 43 clearly indi- 
cates that since there is a failure to 
exercise the right conferred upon the 
tenant by S. 50, the land itself stands 
surrenderec, Therefore, it is further 
contended sy him that once the land it- 
self is surrendered, then the landlord is 
entitled to take possession of the same 
without any order from any of the au- 
thorities contemplated by the Tenancy 
Act. In view of this, according to Shri 
Deshpande, as a matter of fact the ap- 
plication for possession itself was not 
necessary though it was filed by the 
landlord by way of abundant caution. 

6. From the rival contentions raised 
before us, therefore, it is quite clear that 
the counsel for both the parties agreed 
that the provisions of S, 43 (14-A) of 
the Tenancy Act will apply even to a 
ease which is governed by S. 50. The 
only dispute raised before us by Shri 
Deshpande on behalf of the landlord’ is 
that only the first part of the said sub- 
section will apply and not the latter 
part. It is not possible for us to accept 
this interpretation put forward by Shri - 
Deshpande that the latter part of the. 
sub-sec. (14-A) of 5. 43 will not apply 
to such a case. [It is quite clear from a 
bare reading of S. 50 that the said sec-; 


‘tion has application to the cases where 


the tenancy is restored under Ss, 7, 10, 
21, 52 or 128-A or ‘is created by a land- 
lord after the date specified in sub-s. (1) 
of S. 49-A. The date specified in Sec- 
tion 49-A (1) is ist April 1963. In the 
case before us H is an admitted. position: 
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that possession was restored to the ari- 
ginal tenant Yeshwanta on 4-4-1565 
after the date specified in S. 49-A (1). It 
is further clear from the admitted facts 
in the present case that in this case pəs- 
session was restored to the tenant after 
the amended provisions of S. 50 came 
into force. Therefore, it is quite obvieus 
that the provisions of S. 50 as amended 
` will govern the present case. Section 50 
as amended reads as follows: 


“Where a tenancy is restored under 

Ss, 7, 10, 21, 52 or 128-A or is creased 
by a landlord not being a landlord with- 
in the meaning of Chap. III-A in any 
area after the date specified in sub-sec- 
tion (1) of S. 49-A, every tenant holding 
land under such tenancy and cultivating 
it personally shall be entitled to par- 
chase within one year from the ccm- 
mencement or as the case may be, the 
restoration of the tenancy so much of 
such land as he may he entitled to pur- 
chase under S. 41 and the provisions of 
Ss. 41 to 44 (both inclusive) shall mutetis 
mutandis apply to such purchase.” 
From a bare reading of S. 50, therefore, 
it is quite clear that if a tenant whose 
possession is restored under S. 10 ater 
lst April 1963 does not exercise his right 
of purchase within one year from the 
said date of restoration, then the prcvi- 
sions of S. 43 (14-A) will apply to his 
case mutatis mutandis. Section 43 (14-A) 
of the Tenancy Act reads as under: 


“If a tenant fails to exercise his right 
of purchase under S. 41 in respect of 
any land or the purchase of any land 
becomes ineffective, the land shall be 
deemed to have been surrendered to the 
landlord, and thereupon, the provisions 
of sub-ss, (1) and (2) of S. 21 and Chap- 
ter VII shall apply to such land as if 
the land was surrendered by the tenant 
under S, 20.” 

From a bare reading of this sub-sec- 
tion, it is clear that in its turn it maxes 
the provisions of sub-secs, (1) and (2) 
of S, 21 and Chapter VII applicable to 


a case of deemed surrender as if the 
land was surrendered by the tenant 
under 8. 20. Section 20 of the Tenancy 


Act deals with the termination of ten- 
nancy by surrender. This contempletes 
a voluntary surrender executed by a 
tenant in writing which is duly veri-ied 
by the Tahsildar in, the prescribed man- 
ner. Obviously the surrender contem- 
plated by S. 43 (14-A) is not a surrender 
executed in writing as contemplated by 
S. 20 and this was the reason why a ñc- 
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tion was created by the Legislature in 
sub-sec. (14-A) of S, 43. It is well-settled 
that a deeming fiction should be carried 
to its logical conclusion. The words “as 
if’ are used in sub-sec. (14-A) o? S. 43 
to make the scheme relating to surren- 
der applicable, 


7. Then come sub-secs. (1) and (2) of 
S. 21 which read as under: 

“21. (1) Subject to the provisions of 
this section, where a tenancy is termi- 
nated by surrender under S. 20, the 
landlord shall be entitled to retain so 
much only of such land as will prevent 
the total area which he cultivates per- 
sonally, whether as tenure-holder or 
tenant, or both from exceeding three 
family holdings. 


(2) The Tahsildar shall hold an in- 
quiry and declare whether the whole, or 
what part (if any) of the land surrender- 
ed the landlord is entitled to retain un- 
der sub-sec. (1), and notwithstanding 
anything in that sub-section, he may 
adjust by reduction or increase tne area 
of any such part to be retained, but only 
so as to ensure that such part is not a 
fragment. The tahsildar shall declare any 
land surrendered, which the landlord is 
not entitled to retain under the provi- 
sions aforesaid, to be surplus land.” 
Section 21 as a whole deals with the 
land or portion thereof which the land- 
lord is not entitled to retain on surren- 
der as a result of which the lang is de- 
clared as surplus. Sub-sections (1) and (2) 
of 5, 21, therefore, lay down that the 
landlord will not be entitled to retain in 
his possession land exceeding three 
family holdings, whether as tenure- 
holder or as tenant, and for this purpose 
an inquiry under sub-sec. (2) of S. 21 is 
contemplated. If on inquiry the Tahsil- 
dar finds that there is surplus lard, then 
a declaration in that behalf is called for. 
The result of this declaration will be 
that the authorities will be entitled to 
assume management of this land under 
Chapter VII of the Tenancy Act. Chap- 
ter VII of the Tenancy Act deals with 
assumption of management of surplus 
lands. By sub-sec, (14-A) of S. 43 this 
Chapter is also made applicable to the 
lands which are deemed to be surren- 
dered. Therefore, in our opinion, all 
these sections will have to be read to- 
gether and construed harmoniously. 

8. It is a well-settled rule of inter- 
pretation that the Court is entitled and 
indeed bound, when construing the terms 
of any provision found in a statute, to 
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consider any other parts of the Act 
which throw light on the intention of the 
` Legislature, and which may serve to 
show: that the particular provision ought 
not to be construed as it would be alone 
and apart from the rest of the Act. The 
statute must be read as a whole and 
every provision in the statute mast be 
construed with reference to the context 
and other clauses in the statute so as, 
as far as possible to make a consistent 
enactment of the whole statute: See 
Hubli Municipality v. Subba Rao (AIR 
1976-SC, 1398), Therefore, in our opinion, 
it is not possible to read S. 50 or sub- 
sec. (14-A) of S. 43 in isolation, On the 
., jeontrary, it will have to be read and 
‘leonstrued with reference to the context 
of other clauses in the statute to make 
à consistent enactment of the whole 
statute and that too keeping in view 
the aims and objects of the legis_ation, 
This Court had an occasion to consider 


-, {the salient features of the Tenancy Act 


“in Harikishan v. Krishnaji, 1976 Mah. 
LJ 537: (AIR 1977 Bom 331), After no- 
ticing the various provisions of the Ten- 
ancy Act, in para. 4 (of Mah LJ): (para. 
4 of AIR) the Full Bench observed: 

“Certain salient features of the Act 
shall have to ke borne in mind to as- 

‘certain the true impact of these condi~ 
tions. The right of the landlords to re- 
sume their lands under the ordinary law 
of the land is subjected to several limi- 
tations under the Act. This piece of 
legislation reflects the agrarian policy of 
the State formulated in compliance with 
the Directive Principles of the Constitu- 
tion, Firstly, the underlying objezt is 
to eliminate the absentee landlord from 
the scene step by step and ensure trans- 
fer of the land to the tiller finally. Se- 
condly, the rights of the persons per- 
sonally cultivating the land are prefer- 
red and precedence is given to them in 
all respects till the ownership gets: trans- 
ferred to them. Thirdly some of the pro- 
visions of the Act are based on the 
hypothesis that an area of three family 
holdings satisfies the needs of an agri- 
culturist family, absorbs its cultivating 
capacity, enables ‘it to concentrate and 
improve the yield of the land and dis- 
courages it from exploiting the labour ‘of 
others. This limit also appears to have 
been aimed at preventing the conc=ntra- 
tion of land in the same hands anc faci- 
litating distribution of such surplus 
Jand on lease to the needy under S. 84 of 
the Act. The~Act itself does not provide 
directly for acquiring land in excess of 
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three family holdings from the holders. 
However, acquisition of ownership by 
the tenant, under Ss. 42, 46 and 49-A 
or resumption of land from the tenant in 
addition to other restrictions. is limited 
to such area:as would, together with the 
land already under personal cultivation, 
not exceed the area of three family hold- 
ings. Even after surrender of land by the 
tenant, the landlord is not permitted 
under S. 21 to retain area more than is 
necessary to make up the total of three 
family holdings for his personal cultiva- 
tion, the remaining area being treated as 
surplus. Fourthly. after the Tillers’ Day 
all lands excepting the categories cover- 


. ed by Chapters IV to VI are intended to 


be statutorily disposed of either by 
transferring the same to the tenants as 
owners to make up the total of three 
family holdings for their personal culti- 
vation under S, 42 or 49-A (4), or failing 
that, to restore to the landlord under 
5. 43 (14-A) read with S. 46 and Ss. 21 
and 49-A (5) read with S. 21, and failing 
that, to transfer to the pool of surplus 
land for disposal under Š, 84 of the Act.” 


9. Therefore, while. construing the 
various provisions, the scheme of the 
Act as a whole will have to be consider- 
ed. If even after surrender of land by a 
tenant, the landlord is not permitted to 
retain area more than is necessary to 
make up the total of three family hold- 
ings for his cultivation, in view of. the 
provisions of S. 21 of the Tenancy Act, 
then in our opinion, it will not be proper 
to construe that the landlord can be per- 
mitted to retain area more than three 
family holdings in cases of deemed sur- 
renders. If the Legislature in its wis- 
dom has treated the surrender under 
5, 43 (14-A) as if the land was surrén- 
dered by the tenant under S. 20, and 
while doing so it also made a specific 


“mention of sub-secs. (1) and (2) of S. 21 


and Chapter VII of the Act by further 
laying down that these provisions shall 
apply to such deemed surrender also, 
then, in our opinion, it will not be cor- 
rect to say that only the first part of sub- 
sec. (14-A) of S. 43 will apply to the 
cases governed by S, 50. Once it is held 
or conceded that the provisions of sub- 
sec. (14-A) of 5. 43 will apply to a case 
governed by S. 50 also, then, in our 
opinion, the necessary and natural con- 
sequences resulting from the said appli- 
cation must also enure. 

10. However, it was contended by 
Shri R. R. Deshpande that even if it is 


1978 


assumed that the provisions ofS. 21 (1) 
(2) of the Tenancy Act will apply to 
such a case from this an inference can- 
not be drawn that the landlord carnot 
-take possession of the land. unless an 
order contemplated by S. 36 (2) is pass- 
ed. According to him, the phraseolbgy 
used in sub-sec, (14-A) of S. 43 clearly 
indicates that the land will itself stand 
surrendered. In this context, he has 
. relied upon the phraseology used in Sec- 
tion 20 wherein an expression is used 
"A tenant may terminate the tenancy at 
any time by surrendering his interest as 
a tenant in favour of the landlord”. Ac- 
cording to Shri Deshpande, S, 20 d2als 
with the termination of tenancy by sur~ 
rendering the interest of a tenant in fav- 
our of the landlord, whereas by sub- 
sec. (14-A) of S. 43, the land itself is 
deemed to be surrendered to the land- 
lord. This cannot be equated with sur- 
rendering of the interest in the land. In 
our opinion, the distinction drawn by the 
learned counsel in that behalf is most 
artificial, By sub-sec. (14-A) of Sv 43 it- 
self the Legislature in the clearest terms 
had declared that the said deeming sur- 
render will be treated as if the land was 
surrendered by the tenant under S. 20. 
The Legislature has further clarified -its 
intention by: stating that the provisions 
of sub-secs. (1) and (2) of S, 21 and 
Chapter VII of the Tenancy Act shall 
apply to such deemed ‘surrender also. If 
the said surrender is to be treated as if 
it is a surrender under S. 20 and the 
‘provisions of sub-secs, (1) and (2) of S. 21 
are to apply to such a surrender, tken, 


in our opinion, though different phraseo- . 


logies are used in these sections, they 
will have to be given the same meaning. 
Surrender of interest in the land and 
surrender of land will mean the same 
thing for all practical purposes. If this 
is so, in our opinion, the provisions of 
sub-sees. (1) and (2) of S. 21 will apoly 
with all force to the deemed surrender 
. {which is covered by sub-sec, (14-A) of 
S, 43 of the Tenancy Act. f 

11. Section 36 of the Tenancy Act 
deals with the procedure of taking pos- 
session. Sub-sec. (2) of S. 36 lays 
a prohibition on the landlord in the mat- 
ter of resumption of possession of eny 
land held by a tenant. Sub-secs. (1) and 
(2) of S. 36 of the Tenancy Act are as 
under: 

“36. (1) A tenant or an = agricultrral 
labourer/or artisan entitled to possession 
of any land or dwelling house or zite 
used for any allied pursuit under any of 
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the provisions of this Act or as a result 
of eviction in contravention of sub-s, (2) 
may apply in writing for such possession 
to the Tshsildar. The application shall 
be made in such form as may be pre- 
scribed and within a period of three 
years from the date on which the right 
to obtain possession of the land, dwel- 
ling house or site is deemed to have ac- 
crued to the tenant, agricultural labour- 
er or artisan, as the case may be. 

(2) Save as. otherwise provided in sub- 
sec. (8-A), no landlord shall obtain pos- 
session of any land, dwelling house- or 
site used for any allied pursuit held by 
a tenant except under an order of the 
Tahsildar. For obtaining such order he. 
Shall make an application in the pre- 
scribed form and within a period of two 


` years from the date or which the right 


to obtain possession of the land, dwel- 
ling house or site, as the case may be, 
is -deemed to have acerued to him.” 

From a bare reading of sub-sec. (2) it is. 
clear that the: landlord cannot obtain 
possession of any land held by a tenant 


- except under an order of the Tahsildar. 


For obtaining such an order he must file 
an application in the prescribed form 
within a period of two years from the 
date on which the right to obtain posses- 
sion of the land is deemed to haye ac- 
crued. to him. Sub-see. (1) deals with 
the procedure of taking possession so far 
as the tenant is concerned, In case the 
tenant is dispossessed of any land as a 
result of eviction which is in contraven- 
tion of sub-sec, (2), then he has a right 
to obtain possession of the land under 
sub-sec, (1), The jurisdiction of the civil 
court to settle, decide or deal with the 
matters which the Tahsildar is required 
to settle, decide or deal with under the 
Act is barred by Ss, 124 and 125 of the 
Act. Section 120 deals with the sum- 
mary ‘eviction but it has no application 
to the cases which are governed by S. 36. 
The question as to whether a landlord 
is entitled to take possession of the land 
as a result of surrender under S. 20 
without taking recourse to the provisions 
of sub-sec. (2) of S. 36 fell for conside- 
ration of this Court in Madhao v. Maha- 
rashtra Revenue Tribunal, 1970 Mah LJ 
991: (AIR 1971 Bom. 106) (FB) After 
reviewing the whole case law the Full 


' Bench came to the conclusion that S, 36 


(2) is plenary and controls S, 20. Thus, 
without an order of the Tahsildar for 
possession a tenant does not cease to be 
a tenant even though he has handed 
over possession. of the land he held as a 
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tenant and even though the surrender is 
verified under the proviso to S. 20 read 
with R. 11. In this context, a reference 
could usefully be made to the observa- 
tions of the Full Bench in paras, 11, 12 
and 18 of the said decision: 

“11, All that 5. 20 says is that the 
‘tenancy is terminated upon the tenant 
‘surrendering his interest as a tenent in 
favour of the landlord. We have already 
shown that the definition includes in the 
word ‘tenant’ a person who is in lawful 
possession or cultivation. Such a person 
would by the mere fact of possession be 
a tenant but he would thereby enter into 


~ a statutory reletionship with the land- 
_lord, and all that S, 20 says is thet by 


sany act of surrender on his part it is 
` that- statutory relationship which is put 
"to an end to. But the section does not 
say that he will cease to be a tenant. 
Indeed, he cannot cease to be a tenant 
so long as. he continues in possessicn be- 
` wause being in lawful possession he is 
deemed to be a tenant. Section 20 does 
not speak of possession at all. Therefore, 
in the case of a deemed tenant, S. 20 
- cannot possibly have the result of mak- 
ing the tenant cease to be a tenart un- 
Jess an order taking away his possession 
is also passed. Without making any pro- 
vision, as regards the essential ingredi- 
ent in the definition of tenant, viz., pos- 
‘session, we cannot accept that S. 20 
alters the position of a tenant qua ten- 
ant. We will show a little later that the 
same is the vosition in regard to various 


other provisions of the Act which regu-' 


late the relationship of landlord and 
tenant, but none of these provisions, 
while regulating the relationship, make 
any provision for possession. The sub- 
‘ject of possession is relegated to a sepa- 
` rate section and dealt with as an exclu- 
sive subject, and that is in S, 36, end so 
we turn to consider its provisions. ‘ 


12, Reading.&. 36 it is clear from the 
language of sub-sec, (1) that it is sub- 
ject to sub-sec, (2). The scheme of the 
section shows that really it is sub-sac. (2) 
which lays down the general rule which 
governs the provisions of sub-sez, (1). 
Sub-sec. (1) gives the right to a tenant 
entitled to the possession of any land 
' “as a result of eviction in contravention 


of sub-sec. (2)". to apply in writing for 


such possession to the Tahsildar, and 
‘sub-sec. (2) categorically lays down the 
general rule that no landlord shall ob- 
tain possession of any land held by a 
tenant except under an order of the 
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Tahsildar. In the light of what we have 
said above we may note that in the 
entire context of possession.. the word 
‘tenancy’ -is not used in S, 36 but 
throughout the reference is only to ‘ten- 
ant’. The concept of possession has rele- 
vance only to the definition of ‘tenant’ 
because jit includes ‘deemed tenants’. 
Thus reading sub-secs. (1) and (2) toge< 
ther, it is clear that no landlord can ever 
obtain possession of tenant’s lang with- 
out an order granting him possession 
passed by the Tahsildar and the tenant 
is given the right where his possession 
is thus taken away to apply in writing 
for such possession to the Tahsildar. We 
can see no reason why, if possession is 
thus taken away because a tenant has 
surrendered his tenancy, the provisions. 
of S. 36 would not be attracted, 
* * * 


18. The provisions of S, 20 read. with 
the provisions of S. 36 (1) and (2) there- 
fore show that although the tenancy of 
a tenant may be terminated by a valid 
surrender by the tenant surrendering his 
interest as a tenant in favour of the land- 
lord, -and although the surrender may be 
verified as required by the proviso to 
S. 20 by the Tahsildar and possession 
may be with the landlord, still the per- 
son who was in enjoyment of the land 
continues as a tenant until an order for 
possession is made in favour of the land- 
lord, Although ‘possession may have been 
given pursuant to a surrender by- the 
tenant, the Act still regards the delivery 
of possession and the surrender as the 
acts of a tenani, though there may be a 
considerable time-lag between the exe- 
cution of the surrender deed and the 
des- 
pite the time-lag, surrenders possession 
as a tenant, and therefore the provisions 
of sub-sec, (2) would apply. The land- 
lord must therefore obtain an order for 
possession in his favour even though a 
valid and verified surrender may. have 
been made in his favour and he may be 
in possession thereof.” 

From these observations of the Full 
Bench it is quite obvious that the land- 
lord cannot obtain possession of land 
without taking recourse to sub-sec. (2) 
of 5. 36, If: that is the position in case 
of a surrender duly executed in writing, 
then, in our opinion, in view of the pro- 
visions of sub-sec. (14-A) of S. 43 which 
deals with the deemed surrenders, the 
same principle should apply. Even a sur- 
render contemplated by sub-sec, (14-A) 
of S. 43-is a surrender by a.tenant under 
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S. 20. This is the result of the fiction 
created by the Legislature by using the 
words ‘as if’. This fiction created by the 
Legislature will have to be given its nor- 
mal effect and, therefore, the said suir- 
render is also a surrender as if executed 
under S. 20 of the Tenancy Act, 


12. Precisely this is the view taken 
‘by the learned single Judge of this Court 
in Govinda v. Udhao, 1972 Mah LJ 5&8: 
(AIR 1972 Bom 169). As we are in agree- 
ment with the view taken by the leain- 
ed single Judge in the said decision, in 
our opinion, it is not necessary to `e- 
state all the reasons in support of the 
said view. 3 

13. However, in this context refer- 
ence could usefully be made to a dæi- 
sion of this Court in K. K. Verma v. 
Union of India (AIR 1954 Bom 358) wh:ch 
is approved by the Supreme Court in 
Yeshwant Singh v. Jagdish Singh (AIR 
1968 SC 620), In paras 4 and 5 of the said 
decision the Bombay High Court obse-v- 
ed as under: 

“Now, the English law seems to be 
that when a landlord terminates -he 
tenancy of a tenant, the tenant becomes 
a tenant on sufferance, He occupies tnat 
position because the landlord has aot 
expressed his agreement or disagreemant 
with the tenant continuing in possession. 
But as soon as the landlord expresses his 
clear intention that the tenant should 
not continue, then the possession of zhe 
tenant becomes wrongful against <he 
landlord and the tenant is in the pesi- 
tion of a trespasser. The well-known 
authority on Landlord and Tenant, by 
Hill and Redman, llth Edn., at p. 493, 
states: 

‘After the determination of the tən- 
ancy any act of the landlord showing an 
intention to take possession is sufficient 
to revest the possession in him so tiat 
the tenant becomes a trespasser.’ 

It seems to us that the author has ad- 
visedly emphasised the fact that the act 
of the landlord showing his intention 
should be after the determination of the 
tenancy. But Mr. Desai says that this 
‘only applies to cases where a tenancy 
runs out by efflux of time, but ‘this 
would not apply to a case where a land- 
lord gives a notice to quit and in the 
notice itself he makes it clear that he 
wants possession of the premises, “Vr. 
Desai says that if the landlord has əx- 
pressed that intention in the notice, then 
on the termination of the tenancy by 
reason of the notice the possession of 
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the tenant becomes wrongful and he be- 
comes trespasser, 

In this particular case Mr. Desai says 
that the notice to quit makes it clear 
that the landlord wanted possession on 
the termination of the tenancy and, 
therefore, according to Mr. Desai, the 
respondent became a trespasser on Ist 
August, the tenancy having expired on 
July 31. Now, no authority has been cit- 
ed to us which has laid down that in the 
case of a termination of a tenancy by a 
notice an act of the landlord antecedent 
to the termination of the tenancy would 
vest the property in him immediately 
after the termination of the zenancy and 
the tenant would become a trespasser. 

The statement of the law just referred 
to in Hill and Redman on Landlord and 
Tenant would rather go to show that in 
every case a landlord must express . his 
intention by some act which jis subse- 
quent to the termination of the tenancy 
and the reason for that seems to be 
clear because after the termination of 
the tenancy, — however the ~enancy may 
be terminated, — there is as it were a 
neutral position created. The landlord 
may consent to the tenant continuing, 
may accept rent from him, in which case 
the tenant would become a tenant at 
will, He may, on the other hand, make 
it clear that he does not want the tenant 
to continue in possession in which case 
the tenancy on sufferance which was 
created by the termination of the ten- 
ancy would cease and the tenant would 
become a trespasser. 


But, in our opinion, the position in 
English law is unnecessary to be consi- 
dered because, as we shall present- 
ly. point out, the law in India is essential- 
ly different, and even assuming Mr. Desai 
is right that under the English law on 
the facts of this case the tenant became 
a trespasser, the same position would not 
arise under the Indian law. Under the 
Indian law, the possession of a tenant 
who has ceased to be a tenant is pro- 
tected by law. Although he may not 
have a right to continue in possession 
after the termination of the tenancy, 
his possession is juridical and that pos- 
session is protected by statute, Under 
S. 9 of the Specific Relief Act, a tenant 
who has ceased to be a tenant may sue 
for possession against his landlord if 
the landlord deprives him of possession 
otherwise than in due course of law, 
but a trespasser who has been thrown 
out of possession cannot go to Court 
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under S. 9 and claim possession against 
the true owner. 


Therefore, our law makes a clear and 


sharp distincticn between a trespasser 
and an erstwhile tenant. Whereas the 
trespasser’s possession is never juridical 
and never protected by law, the posses- 
sion of an erstwhile tenant is juridical 
and is protected by law. Therefore, as 
far as the Indian Law is concerned, an 
erstwhile tenart can never become a 
trespasser, It may or may not be: that 
in English Law in certain circumstances 


he can become a trespasser and it does, 


seem that the landlord can enter the pre- 
mises and deprive the erstwhile tenant 
of his possession, but in India: a landlord 
can only eject his erstwhile tenant by re- 
course to law and by obtaining a decree 
for ejectment. 


Therefore, when we are construing the 
expression ‘unauthorised person’, we 
‘must assume that the Legislature knew 
the distinction that was drawn in law 
bezween a trespasser and an erstwhile 
tenant, and, therefore, what we have to 
decide is whether in using the expres- 
sion ‘unauthorised person’ the legisla- 
ture was only contemplating ‘trespas- 
sers’ in the sense in which that word is 
understood in Indian Law or was also 
contemplating an erstwhile tenant “who 
ceased to be a tenant by reason of the 
termination of his tenancy, 


(5) Now, there is no doubt that the 
respondent entered into these premises 
under a proper title, that his occupation 
was authorised and that his possession 
after the termination of the tenancy, as 
already pointed out, was a juridical pos- 
session. On the other hand, in the case 
of a trespasser from its very inception 
his possession is unlawful and at no point 
of time could it be said of a trespasser 
that his possession was juridical. In our 
opinion, the Legislature was not so much 
emphasizing the point of time when it 
used the expression ‘any person is in 
unauthorised occupation’ as the nature 
of the possession of the person referred 
to in that sub-clause, ‘Is’ obivously is 
used in the present perfect tense rather 
than in the present tense and ‘is in un- 


authorised occupation’ means that the 
occupation was unauthorised to start 
with and continued to be unauthorised 


throughout the time that the person was 
in possession. 

As we have already pointed out, that 
this is a penal statute and therefore it 
would not be proper to give a wider in- 
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terpretation to the expression ‘unautho- 
rised occupation’ if a narrower interpre- - 
tation was possible, and, in- our opinion, 
the Legislature never intended that a 
person who ertered with title and whose 
title came to'.an erid and who continued 
in possession which possession was a 
juridical possession protected by law 
was a person of whom it could be said 
that he was in unauthorised occupation 
of Government premises. Jt may be 
pointed out that the Limitation Act also 
clearly makes a distinction between the 
possession of an erstwhile tenant and a 
trespasser, : 

If a landlord wants to eject his tenant 
whose tenancy has been terminated, the 
article which applies is Art, 139, where- 
as when an owner wants to proceed 
against a trespasser, the article which 
would apply is Art. 144, Therefore, our 
law in its different aspects has always 
considered the position of an erstwhile 
tenant to be different from that of a 
trespasser, and what Mr. Desai is at 
pains to do is to equate the position of a 
tenant whose tenancy has been termi- 
nated with thet of a trespasser. In our 
opinion, unless the Legislature had given 
indication of a clear intention that by 
the expression ‘unauthorised occupation’ 
it meant. not cnly persons who had no 
title at all but also persons who had 
title at the inception and ‘whose title 
came to an end, it would not be proper 
to give ar: interpretation to the expres- 
sion ‘unauthorised occupation’ which 
would run counter to the principles of 
law which have been accepted in this 
country.” 


14. However, reliance was placed by 
Shri R, R. Deshpande upon another de- 
cision of the Supreme Court in Trustees 
of A. M. B. of Padra v, K. I. Shankarbhai 


. (AIR 1976 SC 965) and it was contended 


that in view of the deemed surrender it 
was open to the landlord to terminate 
the tenancy by issuing a proper notice 
and, thereafter to recover possession of 
the property through the civil court. In 
substance, therefore, it was contended 
by him that once the tenancy comes to 
an end in view of the deemed surrender, 
the landlord need not take recourse to 
the provisions of S. 36 (2) of the Act but 
can file a civil suit for obtaining posses- 
sion. He further contended that the Full 
Bench decision of this Court in Madhao 


v. Maharashtra Revenue Tribunal, 1970 
Mah LJ 991: (AIR 1971 Bom 106) is, 
therefore, no more good law, It is not 


possible for us to accepi this contention. 


x 
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The appellants in the case before the 
Supreme Court were trustees of public 
religious trusts registered under the 
Bombay Public Trusts Act, 1950. There 
was no dispute between the „parties tha 
the appellants were entitled to institute 
a suit for recovery of possession of the 
property in view of the certificate issu- 
ed by the Deputy Collector under S, 88-B 
of the Bombay Tenancy and Agricultu- 
ral Lands Act, 1948, and in that contex: 
the provisions of S. 4-B of the Bombar 
Tenancy: Act fell for consideration be- 
fore the Supreme Court. Section 88-B of 
the Bombay Tenancy Act as applicable 
to Gujarat Region, provided for exemp- 
tion from certain provisions of the Act 
to the land held by the trust. The pro- 
visions of S. 29 of the Bombay Tenancy 
Act which are similar to the provisions 
of S. 36 of the Vidarbha Tenancy Act 
are not applicable to such tenancies in 
view of the provisions of S. 88-B of tha 
Bombay Tenancy Act as applicable 
Gujarat Region or S. 129 of the Vidar- 
bha Tenancy Act, Therefore, that was a 
case where the Supreme Court was cor- 
cerned with a case which was governed 
by S. 129 of the Vidarbha Tenancy Act 
to which S. 36 itself was not applicable. 
In this view of the matter, in our opir- 
ion, the said decision of the Supreme 
Court is obviously distinguishable. Fy 
virtue of S. 129 of the, Vidarbha Tenancy 
Act the provisions of S. 36 are not ap- 
plicable to the properties held by a trust. 
If the provisions of S. 36 (2) are not ap- 
plicable, then obviously the landlord is 
not prohibited from obtaining possessicn 
under the common law. But this will not 
be the position in cases to which sub- 
sec, (2) of S. 36 applies, In such cases, 
the landlord is not permitted to obtain 
possession of any land held by a tenant 
except under an order of the Tahsildar 
under S. 36 (2) of the Act and, ther2- 
fore, to such a case the law laid down 
by the Full Bench in Madhao: v. Maha- 
rashtra Revenue Tribunal (cit. sup.) wll 
obviously apply. 

15.. Once it is held that the ‘landlo-d 
is not entitled to obtain possession of 
the land unless he files an application 
under S. 36 (2) of the Tenancy Act, then 
obviously the landlord will have to file 
such an application in the prescribad 
form and within a period of.two years 
from the date on which the right to ob- 
tain possession of the land is deemed to 
have accrued to him, According. to Shri 
Deshpande, the right to obtain posses- 
sion of the land will be deemed to have 
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accrued to the landlord after a finding 
is recorded by the Tahsildar in an in- 
quiry contemplated under S. 21 (1) and 
(2). According to Shri Deshpande, unless 
a decision in .that behalf is given by the 
Tahsildar, a right to obtain possession 
itself will not accrue to the landlord 
and, therefore, the period of two years 


‘should be counted from the date of the 


order passed by the Tahsildar -under 
sub-sec, (2) of S, 21. In substance, there- 
fore, according to the learned counsel, 
two independent and separate inquiries 
are contemplated before possessicn is 
delivered to’ the landlord. It is not pos- 
sible for us to put such a construction 
on the provisions of these sub-sections. 
By sub-sec, (14-A) of S. 43 only sub- 
secs. (1) and (2) of S, 21 are made ap- 
plicable to the cases of deemed strren- 
der. Other sub-sections of S. 21, namely, 
sub-secs. (3), (4) and (5), are not applic- 
able to a case of deemed surrender 
which is covered by sub-sec, (14-A) of 
5. 43. Therefore, it is quite obvious that 
prima facie an order directing restora- 
tion of possession cannot be passed by 
the Tahsildar under the proceedings un- 
der S. 21, sub-sees. (1) and (2). It deals 
with the declaration of surplus and 
which the landlord is not entitled to re- 
tain, The expression used, namely. “en- 
titled to retain possession” is also signi- 
ficant. Where there is a deemed surren- 
der because of the failure on the part of 
the tenant to exercise his right to pur- 
chase within one year from the com- . 
mencement of the tenancy or the restora- 
tion of the land, obviously the right to 
obtain possession will accrue on such 
failure. In a given case where the ten- 
ancy itself is disputed by the landlord, 
there might be a dispute about the date 
of commencement of the tenancy itself. 
But where there is no such dispute, then 
the right to obtain possession will obvi- 
ously accrue after the expiry of the 
period of one year when the tenant be- 
comes entitled to purchase the land from 
the date of the commencement cf the. 
tenancy or restoration of tenancy. The 
tenant is entitled to purchase so much 
of such land as he may be entitled to 
purchase under S, 41 and then the pro- 
visions of Ss. 41 to 44 {both inclusive) 
shall apply to such a purchase. mutatis 
mutandis. The words used in the brac- 
kets in S. 50, namely, ‘both inclusive’ 
make it clear that the provisions of 
Ss. 41 to 44 including S. 43 shall apply 
to such a purchase, Sub-sec. (14-A) of 


S. 43 is a part and parcel of that section., 
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renders are concerned. In efect, to such 
a surrender of land the provisions of sub- 
secs, (1) and (2) of S. 21 wil: apply as if 
the land was surrendered by the tenant 
under $. 20. If in a case of surrender 
under S. 20 the landlord cannot obtain 
possession without. taking recourse to 
the provisions of S. 36 (2), then, in our 
- opinion, the provisions of sub-sec. (2) of 
S, 36 cannot be construed as an empty 
formality. The authority, namely, the 
Tahsildar, while acting under sub-sec. (2) 
of S. 36, is not merely a post office 
meant for passing a consequentiel order 
resulting from a declaration made by the 
Tahsildar under sub-secs. (1) and (2) of 


S, 21. Proceedings under S. 36 (2) are 
not merely execution proceedings: The 
authority contemplated by S. 21 and 


S. 36 (2) is the same, If this is so, then 
while even passing an order regarding 


restoration of possession under sub-s. (2). 


of S. 36, the Tahsildar is obliged to con- 
sider the principle laid down in sub- 
sees. (1) and (2) of S.-21. In view of this, 
in our opinion, the learned single Judge 
of this Court was right in observing in 
' Govinda v, Udhao, 1972 Mah LJ 588: 
(AIR 1972 Bom 169) as follows (at page 
177 of AIR):— 


“In a given case a landlord may not 
be entitled to the whole or any part ‘of 


the land in respect of which the statu- 


tory surrender had operated. An inquiry 
is required to be made whether any part 
of the land becomes surplus land. The 
proper forum for making such an en- 
quiry is the Tahsildar and the proceed- 
ing in which such an inquiry could be 
made is the proceeding initiated by the 
landlord asking for possession. The pro- 
visions of S, 120 (c) are by themselves 
of-a summary nature and if a detailed 
inquiry is contemplated: by provis ons of 
S. 21 (1) and (2) then thät- inquiry could 
only be made by the Tahsildar. . If the 
construction canvassed on behalf of- the 
landlord is accepted, then there will be 
no forum in -which the inquiry contem- 
plated by S. 21 (1) and (2)-could be made. 
It is not, therefore, possible for me to 
- accept the contention that because ` of 
the fiction in ‘sub-sec,-(14-A) of S. 43 the 
tenant becomes. 


5? 36- (2) of the’ Tenancy. Ack? 0 = 


In our view, ‘on a proper. reading af. Secs! 
- tions 50 and 43 (14-A) of the ‘Tenancy. 
Act the right to obtain possession wil) 


be“deemed to have accrued’ to the land- 
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It creates a deeming fiction s> far as sur-. lord as soon as there is failure 


.corresponding liability 


‘a: trespasser. and ‘no. 
order for possession is necessary under. 
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on the 
part of the tenant to purchase land 
within one year as contemplated by Sec- 
tion 20. The period of limitation of two 
years will, therefore, start running from 
that date. This is not a case where right- 
ly or wrongly the landlord had: institut- 
ed proceedings under S., 21 (1) and (2) 
of the Act for seeking a declaration as 
to how much land he is entitled to re- 
tain: In a given case, if such proceedings 
are instituted diligently and in good 
faith, the matter might stand on a dif- 
ferent footing. But in this case we are 
not concerned with such a contingency. 
In this case, the land-holders have 
chosen to file the application under S. 36 
(2) of the Act. Admittedly in the present 
case, the application filed by the land- 
lords is rot within the period of two 
years from the date on which the right 
to obtain possession of the land is deem- 
ed to have accrued to them in view of 
the provisions of S. 50 read with S. 43 
(14-A) of the Tenancy Act, On this short 
ground, therefore, the application filed 
by the landlords was liable to be dis- 
missed. 


16. However, a contention was raised 
by Shri Deshpande that as a result of 
this interpretation very curious conse- 
quences might follow, According to Shri 
Deshpande, the landlord will lose his 
right to obtain possession for all time if 
he had not applied for obtaining pos- 
session under sub-sec. (2) of S. 36 within 
the time prescribed, but the tenant will 
continue to be in possession without any 
for payment of 
rent etc., as his tenancy is deemed to 
be surrendéred statutorily. In our opin- 
ion, the apprehension expressed by Shri 
Deshpande in this behalf is without 
foundation. As observed by a Full Bench 
of this Court in Nethram v. Shankerlal, 
1966 Mah LJ 790: (AIR 1968 Bom 13), 
a tenant is liable to pay rent to the land- 
holder until an order for delivery of pos- 
session- 'is passed by the appropriate Re- 
venue Authority on the land-holder’s 
application- for” possession ` „pursuant to 
the termination of. tenaricy" by ‘notice. 
The same principle will apply” even to the 
casës where’ the tenancy is ‘terminated 
by. surrender or’ is- deemed to be termi- 
nated ‘as a result of deemed surrender. 
The possession of’ the ` tenant ‘even’ after: 
the deemed surrender iis protected. by the 
statute itself. Though he isnot a tenant. 
at “will, he continues to’ ‘be a’ tenant: 
whose possession is protected by the 
statute. “If ‘the’ tenant remains in posses- i 
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sion after the determination of the lease 
the common law rule is that he is a 
tenant on sufferance. A distincticn 
should be drawn between a tenant con- 
tinuing in possession after the determina- 
tion of the term with the consent of the 
landlord and a tenant doing so without 
his consent. In such a case, on the one 
side there should be an offer of taking 
a new lease evident by the lessee r2- 


maining in possession of the propery ` 


after his lease is. deemed to be terminat- 
ed, and on the other side there must be 
a definite consent to the continuance f 
possession by the landlord. This involv=s 
a bilateral act. Where possession is pro- 
tected by the statute and the statutory 
tenancy is created, it cannot be equated 


with the tenancy at will. His possession: 


is juridical and is protected by statute. 
This is the position in view of the provi- 
sions of the Tenancy Act, which is a 
special law. Such a statutory protection 
is. obviously governed by other relevant 
provisions of the Act. Of course, there 
is no prohibition against the landlord 
entering into a fresh contract of tenanzy 
with a tenant whose right of occupation 
is determined and who remains in occu- 
pation by virtue of the statutory immu- 
nity, Occupation of the field by a tenant 


whose tenancy has come to an end in- 


view of the deemed surrender ‘is still 
protected by .virtue of the provisions of 
S. 36 (2) of the Tenancy Act. The Sta- 
tute protects his possession so long as 
the conditions which - will justify the 
lessor in obtaining an order of eviction 
against him do not exist, Once by virtue 
of the other provisions of the Act the 
landlord gets a fresh right to obtain pos- 
session, then it cannot be said that the 
tenant cannot be ousted at all. If tais 
is so, then the corresponding obligation 
resulting from such a possession must 
automatically follow. The tenant is mot 
allowed to retain the land without any 
corresponding liability regarding pey- 
ment of rent ete. In case of default in 
that behalf, the right of the landlord is 
not wholly lost. Such position is contem- 
plated in case of lands which. are ex- 
empted under S. 129 of the Tenancy act 
also. In any case, if there is casus omis- 
sus, then it is for the. Legislature rather 
than the Courts to remedy the defect or 
remove the lacuna. In our opinion, there- 
fore, the apprehension expressed by Sari 
Deshpande in that behalf cannot be 
taken into consideration while constru- 
ing the provisions of S. 50 of the Act 
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' 17. In the result, therefore, the peti- 
tion is allowed, the order passed by the 
Maharashtra Revenue Tribunal dated 
15-10-1970 is set aside and the applica- 
tion filed by the landlord under S, 36 of 
the Tenancy Act is dismissed as barred 
by limitation. However, in the circum- 
stances of the case, there will be no 
order as to costs. i ; 
Petition allowed. 
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and R. G. Bhedekar (for Nos, 3 to 5), for 
Respondents. 


VAIDYA, J.:— The above First Ap- 
peals are directed against the judgment 
and decree dated Dec. 28, 1968, passed 
by the Civil Judge, Senior Division, 
Latur, in Special Civil Suit No. 30 of 
1965, filed by respondent No. 1 Manik- 
rao, on April 29, 1965. 


2, The allegations made by the plain- 
tiff, in the plaint, may be briefly sum- 
marised as under: 

The plaintiff was related to detendant 
No. 1, Sitabai, as per the following 
pedigree: - 

NEER (died in 1939 A. D-) 


Bhujangrao Sitabai Govindrao 
(died in 1940) (deft. No. 1} {died in 1950), 


Manikrao 
(plff.) 


3. The subject-matter of dispute was 
the land, survey No. 24, measuring 25 
acres 27 gunthas, assessed at Rs. 19,72, 
situated at village Shivoor, in Taluka 
Latur. The said land was part of the 
plaintiffs ancestral property, enjoyed 
during the lifetime of the father of the 
plaintiff and the husband of defendant 
No. 1 Govindrao as joint family pro- 
perty. 

4. ` The father of the plaintiff Bhu- 
jangrao died, cn Feb. 20, 1950. As a re- 
sult of his death, the surviving family, 
consisted of the plaintiff and Govindrao, 
who also died as a member of the joint 
family on Dec. 4, 1950, without leaving 
any male issue and leaving only defen- 
dant No, 1 as his widow. The plaintiff 
thus claimed to be in enjoyment of the 
suit property since his minority till 1954 
as. the sole surviving coparcener till he 
was dispossessed of the land, with the 
help of some persons, by defendant 
No. 1 who, according to him, had no 
proprietary right and had only the right 
of maintenance therein. 


5. It was alleged in the plaint that 
the plaintiff was dispossessed in the 
month of May 1954, since then defen- 
dant No. 1 continued to occupy the said 
land, till the fling of the suit. But in 
the meanwhile, defendant No. 1 entered 
into a contract for sale of the land for 
a consideration of Rs. 25,000 and receiv- 
ed Rs. 11,000 by way of earnest money. 
The defendant No. 1 also executed an 
agreement of sale and a receipt of 
Rs, 11,000 on Sept. 15, 1963 at Latur. 
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The plaintiff, therefore, called upon the 
defendants to restore possession of the 
land; but the defendant No. 1 was try- 
ing to transfer the land in favour of de- 
fenaants Nos, 3 and 4. Hence the plain- 
tiff filed the suit praying for possession ' 
after the defendants refused to deliver 
possession on April 24, 1965, with mesne 
profits and costs. 

6. The defendant No, 1 by her writ- 
ten statement Ex. 39 resisted the suit 
contending that the suit property was 
not part and parcel of the ancestral pro- 
perty of the family of the plaintiff. She 
did not even admit that her husband 
died in union with the family or the 
plaintiff was in enjoyment of the family 
property till 1954. She denied the allega- 
tion that she had no right in the family ` 
property or that she had only a right of 
maintenance in the said property, or that 
she dispossessed the plaintiff of the suit 


_ property in May 1954 forcibly. 


“4, According to her, her deceased hus- 
band was the full owner in exclusive pos- 
session’ of the suit property and other 
properties, and they came in possession 
of the defendant No, 1, after the death 
of her husband;; and since then, she was 
in possession and enjoyment thereof. 
She admitted that she agreed to sell the 
suit land to the defendant No. 2 but the 
agreement was revoked. She denied 
that the plaintiff had asked her to deli- 
ver possession and contended that the 
plaintiff's suit for recovery of possession 
was liable to be dismissed, particularly 
when the plaintiff himself pleaded that 
Govindrao, the’ deceased husband of qe- 
fendant No. 1 was holding the suit pro- 
perty exclusively along with the other 
separate lands before the tenancy au- 
thorities and gave evidence on oath to 
that effect. i 

8. Defendants Nos, 3 to 5 by their 
written statement, Ex. 75, reiterated the 
contentions made by defendant No, 1 
and further stated that they entered 
into the agreement for purchasing the 
suit land from defendant No, 1; and in 
fact defendant No. 3 purchased 8 acres 
out of survey No. 25 for Rs. 6,000/~. The: 
defendant No. 1 executed the registered 
sale deed in that behalf on May 24, 1966; 
and since then defendant No. 3 was in 
possession undar the sale deed. Simi- 
larly defendant No. 4 purchased 2 acres 
13 1/2 gunthas out of survey No, 25 for 
Rs, 1,125/- under a sale deed dated May 
25, 1966 and defendant No. 5 purchased 
2 acres out of survey No. 25 for Rupees 
1,500/- from defendant No. 1 on May 24, 
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1966; and since then he was in posses- 
sion thereof. According to them, de- 
fendant No, 1 was the full owner of the 
suit land; and the plaintiff had no right 
to challenge the transactions in favour 
of defendants Nos. 3 to 5. 


9. The suit proceeded against defen- 
dant No, 2 ex parte as he did not file any 
written statement; and we are told that 
defendant No. 1 Sitabai is involved ir. 
another litigation with defendant No. £ 
in respect of the part of the suit pro- 
perty which was agreed to be sold to 
him; but which agreement. according to 
defendant No. 1, was cancelled. 


10. The learned Judge framed as 
many as 10 issues on the basis of these 
pleadings. On behalf of the plaintiff, 
the plaintif himself was examined. He 
also examined the 60 years old Vatan- 
dar Patwari of Shivoor, by name 
Raghvendra Kulkarni; and a 65 years 
old cultivator, by name Satba Dhangar, 
who claimed to have cultivated the suit 
Jand in 1951-52 and 1953-54 on behalf 
of the plaintiff after executing a Batai 
Patrak in favour of the plaintiff 174 
years before he gave evidence; one Nag- 
nath Mahadu Mote, the scribe who had 
written the Batai Patrak; and one Ram- 
chandra Kulkarni a relative of the plain~ 
tiff and defendant No. 1, were also exa~ 
mined in support of the plaintiff's case, 
Defendant No. 1 examined herself. De~ 
fendant No. 4 also examined himsel-. 
One Ramrao Suryavanshi of Shivoor wh) 
was cultivating the land adjacent 
survey No. 24 was examined to show 
that plaintiff was never in possession cf 
the suit land. 


11. The learned Judge considered 
the said oral and the documentary evi 
dence, produced by the parties, consist- 
ing of Pahani Patraks and other entries 
relating to the land; and held that the 
suit property was a part and parcel cf 
the ancestral property of the plaintiffs 
deceased father and his brother Govind- 
rao; that the plaintiff was the sole sur- 
viving coparcener of the said family; 
and that defendant No. 1 failed to prova 
that her husband Govindrao was sepa- 
rate from the family before his death or 
was the exclusive owner of the suit pro- 
perty. l 

12. He, however, came to the cor- 
clusion that defendant No, 1 was nct 
only entitled to maintenance but was in 
joint possession legally. Although while 
recording his finding against the issu? 
Nos, 5 and 6 he seems to have recorded 
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them wrongly simply as ‘yes’, in the 
body of the judgment in para. 18, he 
concluded: 

“The plaintiff alleged that he lost his 

Possession of the suit property in 1954 
while defendant No. 1 contended that 
she is in possession of property since the 
death of Govindrao i e. since 1950. It is 
important to note that the suit is in- 
stituted after the application of the new 
Limitation Act, the suit is based on title 
and therefore, Art. 65 will be applicable. 
The defendant. has not pleaded adverse 
possession nor her possession will be 
adverse in spite of length of possession 
because she is a widow of Joint Hindu 
Family. In a letter (Ext. 108) written 
by her to the plaintiff she has stated 
that she would be required to purchase 
her own clothes if she does not receive 
them in time. Then at another place 
she has stated, she is managing the 
family as if the uncle of the plaintiff is 
alive, Taking the purport of the whole 
letter into account I have no hesitation 
to find that defendant No. 1 was all 
along treating the property as family 
property. If this is so, her possession on 
the suit property is not illegal though 
she is not entitled to remain in separate 
possession.” 
_ 13. Similarly the learned Judge re- 
corded a finding with respect to issue 
No. 6 that defendant No. 1 can be dis- 
possessed of the suit property without 
making a provision for her maintenance. 
The said finding is not supported by any 
reasons in any part of the judgment. 
Again with regard to issue No. 7, though 
the learned Judge recorded a finding 
that the plaintiff proved that he had 
been dispossessed by defendant No. 1, 
we do not find anything in the judgment 
to show any reasons given by him in 
support of that finding. 

14. Notwithstanding the fact that the 
learned Judge had not framed any issue 
with regard to S, 14 of the Hindu Suc- 
cession Act, 1956, the point under S. 14 
appears to have been dealt with by the 
learned Judge in para. 19 on the basis of 
the arguments made before him. He 
has observed :—- i 

“Another contention of defendant No. I 
is based on S. 14 of Hindu Succession 
Act and it is argued that any property 
possessed by female widow after the 
commencement of Hindu Succession Act 
shall be her absolute property. In my 
opinion the words in the section ‘“Whe- 
ther acquired” are important and there- 
fore in order that a widow shall be an 
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absolute owner of the property possessed 
by her, she must have ‘acquired a right 
to possess.” Here in this particular case, 
defendant No..1 has no right to retain 
her possession. I was likely to be carried 
away with a moral consideraticn that a 
joint widow cannot be deprived of her 
possession of a part of the property of 
the family unless a provision for main- 
tenance is made. But I am told -hat still 
she is in possession of other property 
from village Dhanora from . which she 
tan maintain herself, Besides, defendant 
No. 1 already sold the property to out- 
siders i e, defendants Nos. 3.to 5. I, 
therefare,. think these moral considera- 
tions should not prevail and in cgnelu- 
Sion the plaintiff will be entitled tp re- 
cover possession of the suit property.” 

15...The learned Judge, therefore, 
passed a decree in favour of the plaintiff 
and against defendants Nos. 1, 3 to 5 on 
Dec. 28, 1968. The judgment and decree 
are challenged by Sitabai defendant 
No, 1 by filing first Appeal No. 449 of 
1969 amd by defendants Nos. 3 to § by fil- 
ing First Appeal No. 135 of 1969. 

16. On behalf of the appellants it is 
urged that in the absence of a finding of 
dispossession; ,and having regard to the 
long settled view of thig Court that a 
widow in a joint family cannot be dis- 
possessed without making provision for 
her maintenance of the property in her 
possession, the ratio in-the decision of 
the Division Bench of this Court in 
Annasaheb v. Gangabai 73 Bom LR 407: 
(AIR 1972 Bom 16) and the decision in 
Radhabai v. Bhimrao (1975) 77 
Bom LR 210, avplied to the present 
ease; and the view taken by the learned 
Civil Judge with regard to the applica- 
bility of S. 14 of the Hindu Succession 
Act was contrary to the said cecisions. 

17. The appellants’ counsel cid mot 
seriously challenge the finding of the 
learned Civil Judge that the suit property 
was not the separate property of Go- 
vindrao, the deceased husband of de- 
fendant No. 1. But he challenged the 
finding with regard to dispossession 
firstly on the ground that no reasons 
were given by the learned Civil Judge 
and secondly because of the admissions 
made in the cross-examination by the 
plaintiff himself which show that he 
came to Court with a.false case. 

18. In the course of his cross-examina- 
tion, the plaintiff had to admit as. 
follows: 

“In about 1953-54 the old survey No. 15 
was changed to survey No, 24. I receiv- 
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ed a notice about that change and Ihave 
produced the copy. Ex. -9/B ig the evi- 
dence in that behalf, I worked as Patwari 
of the village Shiradhon from -1953-60 
and of the village Shiur from 1956 to 
1960. Narharrao ir all owned 100 acres 
of land in three. villages viz, Shivur, 
Sawargaon and hanuri as ancestral 
property. The Dharuri lands were survey 
21-B and 20-A, 22-B, 50-B 
and ‘51 from the village Sawargaon and 
Survey No. 24 fror. Shivoor is the ances- 
tral property of Narharrao. -Survey 
Nos. 19, 20 and 21 are in my possession 
and survey Nos. 23 and 23 are in the 
possession of the purchasers of defendant 
No, 1, Defendant No. 1 was in posses- 
sion of survey Nos. 22 and 23 since 1951 
till the date of the suit. I have not so far 
complained about the transaction entered 
in (the name of?) defendant No. 1. because 
I have deposed in that way, in some pro- 
ceeding (Vide Ex. 45/3). It is not correct 
to suggest that survey No. 19-A from 
village Dhanuri’ is in possession of 
Manohar Dhondiba Kadam, It is not cor- 
rect to suggest tha: the defendant No. 1 
executed a sale dead in his favour in 
1954. My ` statement was recorded on 
11-4-1959 (Ex. 45/3). I have stated there- 
in that survey Nos. 22 and 23 were “in 
possession of Govindrao in the year of 
his death. I have further stated that I 
have produced the extract of Pherphar 
made in the neme of defendant No. 1. 
Ex. 45/4 is a copy of my application 
dated 24-3-1958. I admit it ag true and 
correct, In the holing register, ‘survey 
Nos. 22 and 23 of Dhanuri were. entered 
in the name of defendant No. 1 in the 
year 1961 (Ex. 45/1). In the copy (Ex.. 
45/2) there is a reference of survey 
No, 10, but survey No. 10 is not mine. It 
should be survey No..19. The copy is 
correct to that . extent, The succession 
was sanctioned in my name (Vide page 
1 of Ex. 95/20). After the death of Nar- 
harrao my father made a report. about 


succession and he showed my father and 


Govindrao are the heirs of Narharrao,; 
vide pages 6 and.7 of Ex. 95/20.” 


After having entered the land in the 
name of defendant No. 1 in this fashion, 
as a Patwari the plaintiff cannot now 
say that he was dispossessed by the de- 
fendant No. 1. The case is further shown 
to be palpably false as in the examina- 
tion-in-chief he stated that he was dis- 
possessed during his minority in the year 
1954, though he had given his age as 35 in 
the year 1968 and he would have attained 
majority in 1951. -The finding -recorded 
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by the learned Civil Judge that the de- 
fendant No, 1 dispossessed the plaintifi 
is therefore without any rhyme or rea- 
son; and we find that there is no basis 
to support the allegation made by the 
plaintiff in the course of his evidence 
that he was dispossessed. : 

19. Sitabai in her evidence stated in 
support of her case which has been 
rightly disbelieved by the learned Civil 
Judge that there was a partition between 
Govindrao and Bhujangrao. She admitt- 
ed that when Bhujangrao died Manikra> 
was about 12 to 13 years old; and her 
husband looked after the ‘estate af 
Manikrao, She also admitted that after 
her husband’s death, Manikrao started 
proceedings for transferring the watan ci 
Patwari in his name; and in those pro- 
ceedings started within 3 months after 
the death of her husband, Manikrao ok- 
tained an affidavit from her; and in thet 
affidavit, he had written that the family 
was joint. The allegations and counter 
allegations of the parties, in the circum- 
stances, were held by the learned Civil 
Judge not to be true to facts, ; 


20. The allegations appear to have 
been made by the plaintiff and- defer- 
dant No. 1 in . proceedings before the 
tenancy Courts to suit their own cor- 
venience without any regard for truth. 
But it is clear that the suit property wes 
the joint family property in the posses- 
sion of defendant No. 1. After her hus- 
band’s death, the plaintiff himself hed 
transferred the land in the name of de- 


fendant No. 1 after he: became Patwari; 


and it cannot, therefore, be said that rte 
was dispossessed of the land. 


21. The next question is whether the 
defendant No. 1 became the owner of 
the suit land under S. 14 of the Hincu 
Succession Act, which runs as follows: 


“14 (1) Any.. property possessed by a. 


female Hindu, whether acquired before 
or after the commencement of this Act, 
shall be held by her as full owner thereof 
and not as-a limited owner. 
- Explanation: .In this 

“property” . includes both 
and immovable property acquired 
by a female Hindu by ‘ inheri- 
tance or devise, or at a partition, or in 


sub-section, 
movabie 


lieu of maintenance ofr arrears of ‘main-.. 


tenance, or by. gift from any person whe- 
ther a relative or not, before, at or after 
her marriage, or by her own skill or exet- 
tion, or by purchase ‘or by prescription, 
or in any other manner whatsoever, ard 
alsó any such property held by her és 
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Stridhana immediately before the com- 
mencement of this Act. 

(2) Nothing contained in sub-sec. (1) 
shall apply to amy property acquired ' 
by way of gift or under a will or any 
other instrument or under a decree or 
order of a Civil Court or under an award 
where the terms of the gift, will or other 
instrument or the decree, order or award 
prescribe a restricted estate in such pro- 
perty.” 

22, In view of the absence af evidence 
of the alleged partition, there could be 
no doubt that in this case Sitabai was in 
possession of the suit land within the 
meaning of S. 14 (1); and, therefore, she 
became full owner thereof. 

23. However, Mr. Deshpande, the learn- 
ed counsel appearing for the plaintiff 
Manikrao, submitted that S. 14- has no 
application to the case because according 
to- him the section is applicable only in 
the case of a female who was in posses- 
sion as a limited owner; and having re- 
gard to the clear finding that she was 
not in possession as a limited owner but 
only as the widow of Govindrao and as 
plaintiff was the sole surviving co-parce~ 
mer, he alone was the owner of the suit 
land. He also submitted that the word 
“acquire” in S. 14 (1) Explanation means 
acquisition of proprietary right and not 
merely a right to, maintenance. 

. 24. In support of his argument, the 
first case which he referred to was the 
decision of the Supreme Court in Kot- 
turuswami v. Veeravva, AIR 1959 SC 
577. Instead of supporting his argument, 
in our opinion, it supports the argument 
on behalf of the appellants that the 
widow being in possession, in the facts 
and circumstances of the case, was not 
only “possessed of the property,’ within 
the meaning of S. 14, but had also ‘ac- 
quired,’ a right to be in possession, for it 
is laid down in that case at page 581, 
para iL. 

Melee The eid “possessed” is used in 
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`S. 14 in a broad sense and in the context 


possession means the state of owning or 
having in one’s hands or power. It in- 
cludes possession by Benes Oz rents and 
profits.” cheeteee saad 

It is sufficient to say that- ' ‘possessed in 


S. 14 is.used in a broad sense and in the 


context . means the state of owning or 
having in one’s hand or power.’ 
It was further laid down in that. case 
that “In the case. of Gostha Behari. %° 
Haridas Samantra, AIR 1957 Cal 557 at 
p. 559, P. N. -Mookherjee J. - expressed: 
his opinion,-as to the.. meaning . of « the 
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words “any property possessec by a 
female Hindu” in the following words:— 


“The opening words “property posses- 
sed by a female Hindu” obviously mean 
that to come within the purview of the 
section the property must be in posses- 
sion of the female concerned at the. date 
of the commencement of the Act. They 
clearly contemplate the female’s posses- 
sion when the Act came into force. That 
possession might have been either ectual or 
constructive or in any form recognized by 
law, but unless the. female Hindu, whose 
limited estate in the disputed property 
is claimed to have been transformed into 
absolute estate under this particular sec- 
ticn, was at least in such possession, 
taking the word “possession” in its widest 
connotation, when the Act came into 
force, the section would ,not apply.” 


25. In our opinion, the view expressed 
above by us about the possession sf Sita- 
bai is the correct view consistent with 
the ratio in the above Supreme Court 
decision, as to how the words “possessed 
by female Hindu” should be interpreted. 
If we apply tne above principles to the 
facts of the present case, there could be 
no doubt that Sitabai was possessing the 
suit land within the meaning of S. 14 of 
the Hindu Succession Act. 


26. Mr. Deshpande then referred as 
to the decisior. of the Supreme Court in 
Eramma v. Veerupama, AIR 1966 SC 
1879 where it was laid down tha: 5, 14 
was not attracted where the female 
Hindu was in possession of property, 
without any right to it. Mr. Deshpande 
relied on the following observations at 
page 1882 :— 

vets The property possessed by a 
female Hindu as contemplated in the 
section is clearly property to which she 
has acquired some kind of title whether 
before or after the commencement of the 
Act. It may be noticed that the Explana- 
tion to 5. 14 (1) sets out the various 
modes of acquisition of the property by 
a female Hindu and indicates that the 
section applies only to property to which 
the female Hindu has acquired some 
kind of title, however restricted the 
nature of her interest may be. The words 
“as full owner thereof and not as a 
limited owner” as given in the last por- 
tion of sub-sec. (1) of S. 14 clearly sug- 
gest that the legislature intended that 
the limited ownership of a Hindu female 
should be changed into full ownership. 
In other words, S, 14 (1) of the Act con- 
templates that a Hindu female who in 
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the absence of this provision, would 
have been limited ewner of the property, 
will now become full owner of the same 
by virtue of this section. The object of 
the section is to extinguish the estate 
called “limited astate’? or widow’s 
estate” in Hindu Law and to make a 
Hindu woman, whe under the old law 
would have been only a limited owner, 
a full owner of the property with all 
powers of disposition and to make the 
estate heritable by her own heirs and 
not revertible to the heirs of the last 
male holder, The Explanation to sub- 
sec. (1) of S, 14 defines the word “pro- 
perty” as including “both movable and 
immovable property acquired by a 
female Hindu by inheritance or devise.” 
Sub-sec, (2) of S. 14 also refers to ac- 
quisition of property. It is true that the 
Explanation has not given any exhaustive 
connotation of the word ‘property’ but 
the word ‘acquired’ used in the Explana- 
tion and also in sub-section (2) of S 14 
clearly indicates that the object of the 
section is to make a Hindu female a full 
owner of the property which she has 
already acquired or which she acquires 
after the enforcement of the Act. It 
does not in any way confer a title on 
the female Hindu where she did mot in 
fact possess any vestige of title...... á 

26-A. With profound respect, the 
ratio in that case was considered by a 
Division Bench of this Court in An- 
nasaheb v. Gangabei 73 Bom LR 407: 
(AIR 1972 Bom 16); and it was observed 
at p. 417 (of Eom LR): (At p. 25 of AIR) 
as follows: 

DATA That case was not similar to the 
case of a widow who was in possession 
of the property in lieu of her main- 
tenance. The widow therein claimed to 
be an’ heir by inheritance under Ss, 6 
and 8 of the Act although the provisions 
thereof did not apply to her. She main- 
tained that she was the heir of the de- 
ceased and it was in that capacity that she 
claimed title. She also claimed that as 
she was in possession of the property at 
the time when the Act of 1956 came 
into force, she should be regarded as 
having enlarged her limited ownership 
into full ownership, Their Lordships in 
the ist instance pointed out that she had 
mo title by inheritance. On the other 
question, they held that in order that 
the widow may claim full title under 
sub.s, (1) of S. 14 she must have some 
proprietary interest in the property 
however small it may be. They pointed 
out that the appellant before them did 
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not show that in fact she possessed some 
vestige of title, her mere possession not 
being sufficient and that possession was 
held to be the possession of a trespasser, 
We do not think that that case has any 
application to the facts of the present 
case, There is nothing in the award se- 
fore us to show that Hirabai was re- 
garded as a trespasser when the award 
was made. Mere allegations and counter- 
allegations made in the pleadings before 
the arbitrator’ cannot be taken into ac- 
count for the purpose of deciding row 
whether she was really a trespasser. 
Nemgonda in his plaint claimed the whole 
of the property as the last surviving co- 
parcener and requested the arbitrator 
only to pay maintenance to Hirabai. This 
was countered by MHirabai by sy- 
ing that she alone was entitled to 
the whole of the property and Nem- 
gonda should be granted mainten- 
ance, The fact that both of them were 
saying that the other should get main- 
tenance would go to show that the status 
of the joint family was not denied and 
the property also was claimed as joint 
family property. In a case like this, the 
position would be that Hirabai was in 
possession in exercise of her possessory 
lien over the property as no provision 
had been made for her. maintenance. .,,. 
(underlining supplied). 

27. In our opinion, the distinc- 
tion which was made between the 
ratio in Eramma’s case and the facts 
of Amnasaheb’s case also comes into play 
in the facts of the present case inas- 
much as here too Sitabai could not be 
described as a trespasser; but she was 
admittedly in possession of the suit kand 
after her husband’s death; and the sole 
surviving coparcener, the plaintiff kim- 
self, had ‘recognized her possession when 
he became a Patwari; and further she 
had a right to be in possession in ezer- 
cise of the powers of lien as to provision 
to be made for her maintenance, 

28. The learned Civil Judge was not 
right in taking into consideration the 
existence of the other lands in her pos- 
session and ignoring that her possession 

. was rightful possession for. the purpose 
of S. 14 of the Hindu Succession Act It 





is also necessary in this connection to` 


notice the decision of the Supreme Court 
in Rani Bai v. Yadunandan, AIR 1969 SC 
1118, where the Supreme Court has ob- 
served at page 1121 :— 

Jesis The Courts in India have taken 
the view that where a widow is in 
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possession of a specific property for the 
purpose of her maintenance a purchaser 
buying with notice of her claim is not 
entitled to possession of that property 
without first securing proper mainten~- 
ance for her: (vide Rachawa v. Shiva- 
yogapa, ((1894) ILR 18 Bom 679). In 
Yellawa v. Bhimangavda, (1894) ILR 18 
Bom 452 it was taken to be the settled 
practice of the Bombay High Court not 
to allow the heir to recover the family 
property from a widow entitled to be 
maintained out of it without first secur- 
ing a proper maintenance for her out of 
the property or by such other means as 
might be deemed sufficient. It is clear 
from the provisions of the explanation 
appearing in S. 14 of the Hindu Succes- 
sion Act that a situation was contem~ 
plated where a female Hindu could be in 
possession of joint family properties in 
lieu of maintenance, It may be men- 
tioned that after the enforcement of the 
Hindu Adoptions and Maintenance Act, ° 
1956 the rights of widowed daughter-in- 
law to maintenance are governed by S. 19 
of that Act which, however, could not be 
applicable, In the present case it is diffi- 
cult to understand how the appellant 
could be deprived of the possession of 
properties by a trespasser. Moreover she 
was presumably in possession of these 
properties in lieu of her right’ of main- 
tenance and could not be deprived of 
them even by Jungli Bai without first 
securing proper maintenance for her out 
of the aforesaid properties.” — 

With respect, the distinction which was 
made by the Division Bench of this 
Court im Annasaheb’s case (AIR 1972 
Bom 16) appears to be supported by the 
above remarks of the Supreme Court; 
and we are bound by the decision in 
Annasaheb’s case, We also agree with it 
with respect. 


29, In the present case, there was no 
award as in Annasaheb’s case (AIR 1972 
Bom 16); but the ratio of that case ex- 
pressed in the following terms must 
apply:— 

“In the present casethere isa further 
reason to hold that Hirabai had not onlya 
right to enforce her claim for maintenance 
against the family properties which was 
antecedent to the award, but she had. also 
a sufficient possessory title to the lands. 
She was in possession of the lands after 
the death of her father-in-law and her 
husband. That gave he? a possessory title 
which could not have been displaced by 
the copareener without making proper 
arrangement for: her maintenance” - 
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That is also the view taken in Radhabai 
v. Bhimrao, (1975) 77 Bom LR 210. 


30. Mr. Deshpande submitted relying 
on two other decisions of the Supreme 
Court Badri Pershad v. Kanso Devi, (AIR 
1970 SC 1963) end Naraini Devi v.. Ramo 
Devi, (AIR 1976 SC 2198) and a decision 


of the Rajasthan High Court (Mortari v.. 


Chukli), (AIR 1960 Raj 82) that the word 
“acquired” musi necessarily mean acqui- 
sition of ownership, limited or otherwise; 
and it cannot be said merely because she 
was entitled to remain in possession till 
‘arrangements are made for her main- 
tenance, that she had any ownership: right 
in the land in her possession. 


- 31. It is true that in Badri Pershad. V, 
Kanso Devi, AIR 1970 SC: 1963, the 
Supreme Court has construed the word 
“acquired”, But what the Supreme Court 
has laid down, with respect. is contrary 
to the contention raised by Mr. Desh- 
pande, because the Supreme Court’ has 
laid down at page 1966 :— 
© “The word “acquired” in sub-s, (1) has 
also to be given ‘the widest possible 
meaning. This would be so because ‘of 
the language of the explanation which 
makes sub-s, (1) applicable to acquisition 
of property by inheritance or devise or 
at a partition or in lieu of maintenance 
or arrears of maintenance or by gift or 
by a female's own skill or exertion or 
by purchase of prescription or in any 
manner whatsoever. Where at the com- 
mencement of: the Act'a female Hindu 
has a share in joint properties which are 
later on partitioned by metes and bounds 
and she gets possession of the properties 
allotted to her there can be no manner 
of doubt that she ig not only possessed 
of that property at the time ‘of the 
coming into force of the Act but has 
also acquired the same before its com~ 
mencement,” 

: 32.. With respect, applying the said 
principle to the. present case, it is clear 
that Sitabai who continued to be in pos- 
session of the suit land, after the death 
of her husband, was in such’ possession 
as a member of the joint family though 
the plaintiff remained the sole surviving 
. lcoparcener on the death of her husband. 
‘lWe are unable to find.anything in Badri 


sion. to: support the argument of Mr. 
Deshpande’ that the possession by -the’ fe- 
male must be.as that of an- owner or as 
a’ limited owner, 2 ` © 


33. In’ Smt. Naraini Devi v. ` Sint. Ramo 


Devi, “AIR 1976-SC 2198, the facts: were, 
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with greatest respect again distinguish- 
able because in that case one Ramo Devi. 
Thand obtained a 
money decree against her husband’s bro- 
ther Nemi Chand, Jn execution of her 
decree she got attached one-half share in 
the double storeyed house situate in 
Agra representing it to be of the judg- 
ment-debtor, Smt. Naraini Devi, widow 
of Hira Lal, filed an objection petition 
under O. 21, R. 58, Code of Civil Proce- 
dure, against that - ettachment claiming 
the house to be her property. That ob- 
jection was dismissed by the executing 
Court on July 16, 1962, 


34. Thereafter she filed a suit under 
O. 21, R. 63 to estabish her claim. The 
suit was decreed by the trial Court but 
reversed by the District Court; the decree 
of the District Court was confirmed by 
the summary dismissel of the appeal by 
the High Court; and a review application 
filed by her was also- rejected.. 


35. In an appeal by special leave, the 


‘Supreme Court observed at page 2199 :— 


“Mr, Goyal however, submits that her 
case would fall within this Court’s ruling 
in Badri Pershad v. Smt. Kanso Devi, 
(1970) 2 SCR 95: (ATR 1970 SC 1963) 
according to which. i? the widow has a 
pre-existing right in the property, then 
the case will fall under sub-s. (1) and 
sub-s. (2) which is in the nature of a 
proviso to-sub-s. (1) cf S. 14 will not be 
attracted, The rule xn Badri Pershad’s 
case is not applicable here. In that case 
the widow had acquired a share in the 
property by virtue of the Hindu Women’s 
Rights to: Property Act, 1937, on the 
death of her husband, which took place 
after the coming inte operation of that 
Act, .In the present case; Smt. Naraini 
Devi’s husband died in: 1925., In the pres- 
ence of her sons,. the widow: did not get 
any share or interest in the house left 
by her husband under the Hindu Law 
as then applicable. In short, she had no 
pre-existing right. or interest in the 
ear in question.” 


` 36. - With profound ‘respect, the obser- 
vations there aré not attracted to the 
facts of the present’ case’ in which Sitabai 
had an interest which was’ aptly ‘describ- ' 


ri „ed in Annasaheb’s case (AIR 1972 Bom 
Pershad’s case: (ATR 1970 SC 1963) deci- 


16) as’stated above, as “a possessory title 
which could not have been displaced by 
the coparcener without’ ‘making ‘arrange- 
ment therefor.” So faz as Bombay High 
Court is concerned, it has been the uni- 
form practice of this Court’ since 1883 
Printed Judgments p. 48. which is re- 
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lied upon in Yellawa v. Bhimanga‘da, 
(1894) ILR 18 Bom 452, not to allow the 
heir to recover the family property from 
a widow entitled to be maintained out of 
it without first securing a proper main- 
tenance for her out of the property or 
by such other means as might be deem- 
ed sufficient, 


37. This, in our opinion, would con- 
stitute possession “acquired” within the 
meaning of S. 14 of the- Hindu Succes- 
sion Act; and, therefore, the view teken 


by the learned Civil Judge in this case ' 


that though Sitabai was entitled to 
maintenance, S. 14 (1) was not attracted 
must be held to be inconsistent with the 
provisions of S, 14 of the Hindu Succes- 
sion Act, as interpreted by the Division 
Bench of this Court in Annasaheb’s case 
(AIR 1972 Bom 16) with which, with res- 
pect as already stated, we agree. 


38. Mr. Deshpande submitted that the 
view taken by the Division Bench of this 
Court. is not correct; and the proper 
interpretation of S. 14 has been dome in 
Mst. Mohari v. Mst. Chukli, AIR 1960 
Raj 82. But there is nothing. in that case 
which would support the argumeni of 
Mr, Deshpande, because that was a case 
where the interest of a deceased ccpar- 
cener had passed by survivorship in 
1946; his widow wag turned out of the 
family by the surviving coparcener, and 
was not in. possession of her husband's 
share at the commencement of the Act; 
and in those circumstances the Division 
Bench of the Rajasthan High Court held 
that S. 14 of the Act could not be in- 
voked by her in support of her claim for 
partition of her husband’s share. 


39. So far as the present case ig con- 
cerned, there could be no doubt that even 
on the statement of Manikrao in the 
examination~in-chief Sitabai was, during 
his minority, acting as the guardian of 
the plaintiff himself; and there is hardly 
any evidence to show that she dispasses- 
sed the plaintiff. On the contrary, as 
stated above the plaintiff himself has ad- 
mitted her possession; and made an entry 
in the Pahani Patrak to show that she 
was in possession. Mr. Deshpande sub- 
mitted that as this was neither the case 
of the plaintiff nor of the defendants in 
the pleadings, a further opportunity 
should have been given to the pleintiff 
before coming to the conclusion that, 
even if she was in possession of the joint 
family property including the suit pro- 
perty, she would become owner under 
S, 14 of the Hindu Succession Act, 
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40. It is difficult to understand what 
further opportunity requires to be given 
to the plaintiff. -Even in Annasaheb’s case 
(AIR 1972 Bom 16), there were allega- 
tions and counter-allegationg which were 
not held proved. But mere allegations 
and counter-allegations cannot be the 
basis of a finding by the Court, It is clear 
from the oral and documentary evidence 
in the record that the plaintiff and the 
defendant. No. 1 have solemnly made 
some versions against their present ver- 
sions in revenue proceedings such as 
Ex. 107, the statement of the plaintiff 
recorded by the Tenency Tribunal on 
March 24, 1958 wherein he stated that 
Sitabai was heir of Govindrao and 
Govindrao was separate since long. 
Ex. 166 is another statement of plaintiff 
in which he has statea that Survey 
Nos. 22 and 23 from village Dhanora be- 
longed to Sitabai thereby indicating that 
Sitabai owned the lands which were for- 
merly the family lands. 

41. As against this, defendant No. 1 
also made a statement against her pre- 
sent plea of separate property, in an 
affidavit made by her on Feb, 21, 1952, 
before the Tahsildar, Latur, in an enquiry 
into the succession to the estate of 
Govindrao. In Exh. 150, defendant No. 1 
stated on oath that Govindrao died 
leaving behind him herself as his widow 
and his real nephew, the plaintiff, who 
were the members of the joint ‘ Hindu ` 
family of her deceased husband, 

42. Whatever may be the purposes for 
which the diverse statements were made 
by the parties prior to the present suit, 
those admissions or statements cannot be 
said to be conclusive; and the Court has 
to decide the matter on the basis of not 
only those statements in cther proceed- 
ings but also the evidence led by the 
parties, We have already referred to the 
admissions made by the plaintiff in the 
cross-examination which clearly show 
that the plaintiff had no pangs of con- 
science when making any kind of state- 
ment, suitable to him, with respect to the 
suit property. In the facts and circum- 
stances of the case, therefore, it cannot be 
held that defendant No. 1 had not dis- 
possessed the plaintiff but she was in 
possession thereof after the death of her 
husband; and she continued im posses- 
sion thereof right upto the time when 
she wanted to alienate the suit properties 
Le. till the institution of the suit. 

43. Even though the plaintiff appears 
to have attained majority sometime in 
1951, he never challenged the possession 
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of the defendan No, 1, as unlawful till 
he filed the present suit in 1965. In the 
circumstances, it must be held that the 
possession of Sitabai was lawful posses- 
sion for the purpose of S, 14 of the Hindu 
Succession Act; and she became the full 
owner of the suit property. 

44. In the result, the decree passed by 
the learned Civil Judge on the basis that 
defendant No. 1 was not the owner; and 
she had no rigkt in the suit property 
must be set aside, for the reasons stated 
hereinabove, 

45. The appeals are allowed with 
costs; the judgment and decree passed by 
the Civil Judge, Senior Division, Latur, 
on Dec. 28, 1968 are set aside; and the 
plaintiff's suit is dismissed with costs. 

Appeals allowed. 


AIR 1978 BOMBAY 92 
(AT NAGPUR) 
DHARMADHIKARI AND GADGIL, JJ. 


Municipal Council Morshi, Applicant 
v. Tulsiram, Opponent. 
Civil Revn, Applns, Nos, 495, 


540 and 541 of 1973, D/- 10-3-1977.* 

(A) Maharashtra Municipalities Act 
(40 of 1965), Ss. 169, 119 (1) and 150 — 
Appeal by assessee against increased as- 
sessment —- Scope of appeal is limited 
— Legality or validity of tax or assess- 
ment itself cannot be challenged — 
Quantum of assessment and valuation 
can be challenged on ground that it is 
arbitrary and unreasonable. 


In an appeal under S. 169 of the Act 
it is mot open to an assessee to challenge 
the legality or the validity of the tax it- 
self. On ground that individual notice as 
required under S. 119 (1) of the Act was 
nou served on assessee-appellant, (1955) 
57 Bom LR 547 Foll. (Pare. 21) 

It is obvious from the scheme as laid 
down in Chapters IX and X of the Act 
that Chapter IX deals with the imposi- 
tion of compulsory and voluntary taxes 
whereas Chapter X deals with recovery 
of Municipal claims only. Section 169 
appears in Chapter X and it provides for 
an appeal against a claim for taxes, in- 
eluded in the bill presented to any per- 
son under S. 150 of the Act. Thus the 
appeal contemplated by S. 169 is against 


*(Against order of V. V. Joshi S. J. at 
Amravati, D/- 14-12-1972.) 
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a claim for taxes or other dues included 
in a bill presented umder S. 150 and 
nothing more. If this is so, then in an 
appeal provided under S. 169 of the Act 
it is not open for the appellant to chal- 
lenge the very legalit¥ or validity of the 
tax itself, (Paras 10, 11, 16) 


However, it is oper. to the appellants 
to challenge the quantum of assessment 
as well as the valuatioa in an appeal filed 
under S. 169 of the Act. Hence the ap- 
pellant can challenge the assessment of 
tax on the ground that it is arbitrary 
and unreasonabie, (Para 23) 


(B) Maharashtra Municipalities Act (40 
of 1965), Ss. 170 (b). 159, 119 (2) and 150 
— Appeal by assessee under S. 169 — In- 
dividual notices not served on assessee 
under S. 119 — Appeal cannot be dis- 
missed on ground ef non-compliance 
of S. 170 (b). 


Where individual nctices under S, 119 
are not served on the assessee their ap- 
peal under S. 169 carmot be dismissed 
on ground that they have not complied 
with S, 170 (b) of the Act. To such a 
case the condition inccrporated in S. 170 
(b) of the Act will obviously not 
apply. (Paras 19, 21) 

It is no doubt true that it is provided 
by S. 332 of the Act that any infirmity 
or error or omission or other defect 
shall not be deemed to render the assess- 
ment made invalid if the provisions of 
the Act, rules or by-laws have in sub- 
stance and effect beer complied with. 
However, it ig quite clear from the bare 
reading of S. 119 of the Act that a salu- 
tary provision is made in this behalf with 
an intention to provide an opportunity 
to the assessee to file objections to the 
valuation and assessment as shown in the 
list. If such a notice is given and such 
an opportunity is afforced, then S, 170 (b) 
creates a bar for ente-taining an appeal 
unless such an opportunity is availed of 
by the assessee concerned, But in the in- 
stant cases it is an admitted position that 
no individual notice at all was given te 
the assessees concerned. If mo individual 
notice ag such was given to them, then 
it was impossible for «hem to raise ob- 
jections to the valuaticn and assessment 
relating to their property as shown in 
the assessment list. In substance, there- 
fore, the condition laic down in S. 170 
(b) of the Act cculd nct have been com- 
plied with by them. The requirement of 
S, 170 (b) is, therefor2, impossible of 
performance and that foo on account of 
reasons beyond control of the assessees. 
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Practically it was the Municipal Council 
which is in wrong box. It was the Muni- 
cipal Council which failed to give an 
individual notice to the assessees as con- 
templated by S. 119 (2) of the Act, In 
these circumstances, the condition pre- 
cedent incorporated in S. 170 (b) of the 
Act for entertaining the appeal will not 


come into operation at all, 1965 Mah. 
LJ 753, Foll. (Para 21) 
Cases Referred: Chronological Paras 
AIR 1970 SC 150 20 
AIR 1967 SC 1801 13 
AIR 1967 Bom 276 ak 8, 17 
AIR 1965 SC 1688 ion 21 
1965 Mah LJ 753 21 
(1963) 65 Bom LR 119 12 
(1958) 60 Bom LR 59 18 


AIR 1956 Bom 675: 58 Bom LR 375 18 
(1955) 57 Bom LR 547 7, 10, 12, 17, 18 
(1948) 1 K. B. 695: (1948) 1 All ER 283, 
Harding v. Price 21 
AIR 1944 PC 71: 47 Bom LR 587 10 
(1891) 2 Q. B. 626: 61 LJ Q. B. 42 Huck 
v, Rodocanachi 21 
(1881) 17 Ch D 115: 61 LJ Ch. 537 eee 
v, Furnivall 
uu) 70 LR Equity Cases, p. 356 Finny 


v. Godfrey 
(1868) 1 SC & Div, 259:22 LT 879 
Champbell v. Dalhousie (Earl) ` 21 


L, K. Khamborkar, for Applicant; J. N. 
Chandurkar, for Opponent. 


DHARMADHIKARI, J.:— These three 
Civil Revision Applications have been 
filed by the Municipal Council, Morshi, 
challenging the orders passed by the 
Sessions Judge. Amravati as well as the 
Judicial Magistrate, First Class, Morghi, 
declaring the billy issued by the Munici- 
pal Council for recovery of amount of 
the tax for the year 1971-72 as 
illegal and directing the Municipal 
Council to refund the amount of ax 
paid by the opponents. As all these 3 
revision applications raise common qu2s- 
tions of fact and law, they were heard 
together and are being disposed of by 
this common judgment. 

2. The three houses concerned in thase 
cases are house No, 127 belonging to 
Tulsiram and houses Nos. 129 and 142 
belonging to Vishwanath Gadbail. All 
the houses are situated in Ward No. 10 
of Morshi town in Amravati distr-ct. 
The previous assessment figures for these 
3 houses for the assessment years 1968 to 
1971 were Rs, 9.55. Rs. 13.50 and Rs. 43.50 
respectively, The new assessment of 
taxes on these very houses for the years 
1971 to 1974 are Rs. 60.00, Rs. 29.00 and 
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Rs. 59.45 respectively. It is not disputed 
that a public notice as contemplated by 
S. 119 (1) of the Maharashtra Municipa- 
lities Act, 1965, referred to hereinafter 
as the Act, was issued by the Municipal 
Council. Further, it is also mot disputed 
that no individual notices were served on 
these assessees, as required by the latter 
part of S. 119 (1) of the Act. 


3. Municipal Council, Morshi, present- 
ed the necessary billy under S. 150 of 
the Act on the assessees. Being aggriev- 
ed by these bills, the assessees filed ap- 
peals before the Judicial Magistrate first 
class under S. 169 of the Act and raised 
various contentions. The main contention 
raised by the assessees'in these appeals 
was that ag there was an increase in the 
assessment, the assessees were entitled to 

individual notices, besides the general 
notice under S, 119 of the Act. Since this 
was not done, the taxation as well as 
assessment were illegal. 


4. The learned Judicial Magistrate, 
First Class who entertained the appeals 
came to the conclusion that there was a 
new assessment under the new Act and, 
therefore, individual notices were neces- 
sary and the said notices were mot served 
on the assessees. In view o? this he al- 
lowed the appeals and directed refund of 
the amount paid by the assessees, 


5. Being aggrieved by this order pass- 
ed in the appeals, the Municipal Council 
filed revision applications before the Ses- 
sions Judge, Amravati and the Sessions 
Judge came to the conclusion that in the 
instant cases there was an increase in 
the taxation and, therefore, individual 
notices under 8, 119 of the Act were ob- 
ligatory. He further found that this 
wag a case of imposition of a new con- 
solidated property tax for the first time 
under the provisions of the Maharashtra 
Municipalities Act, 1965 and there is also 
an increase in the assessment and, there- 
fore, the individual notices were neces- 
sary. He further came to the conclusion 
that as individual notices were not serv- 
ed on the assessees, the tax and its re- 
covery became illegal. In view of this, 
he dismissed the revision applications 
filed by the Municipal Council. Being 
aggrieved by these orders, the present 
civil revision applications are filed by the 
Municipal Council. 

6. When these civil revision applica- 
tions were placed for hearing before the 
Single Judge of this Court, the learned 
Single Judge directed that these revision 
applications should be put up before a 
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Division Bench, as an important ques- 
tion of law as to the scope of appeal 
under S. 169 of the Act as well ag in- 
terpretation of the provisions of S. 170 
(b) and 172 of the said Act is involved in 
these revision applications. In view of 
this order passed by Masodkar J, these 
revision applications are put up before 
us for final hearing. 

7. Shri Khamborkar, the learned coun- 
sel appearing for the Municipal Council, 
contended before us that the Sessions Judge 
as well as the Judicial Magistrate, 
First Class, committed an error in reject- 
ing the contentions raised on behalf of 
the Municipal Council. According to 
Shri Khamborkar, the authorities below 
have not properly understood the scope 
of an appeal filed under S. 169 of the 
Act. The learned counsel further conten- 
ded that the appeal contemplated by Sec- 
tion 169 is an appeal against a bill pre- 
sented under S. 150 of the Act. The scope 
of this appeal is limited. In such an ap- 
peal only assessment and valuation can 
be challenged and it ig not open to the 
assessee-appellant to challenge the lega- 
lity or validity of the tax or the assess- 
ment itself. In support of his contention 
Shri Khamborkar has relied upon a de- 
cision of this Court in Municipality of 
Ankaleshwar v. Chhotalal Ghelabhai 
Gandhi ((1955) 57 Bom LR 547). The 
learned counsel: further contended that 
the provisions of the Act as well as the 
provisions of the Bombay District Muni- 
cipal Act are pari materia and, there- 
fore, the said decision applies to the con- 
troversy raised in these civil revision ap- 
plications with all force. 

8. On the other hand, ft is contended 
by Shri Chandurkar, the learned counsel 
appearing for the assessees that in an 
appeal filed under S. 169 of the Act it 
is open for an appellant to challenge even 
the legality and the validity of the tax 
as well as its assessment. According to 
the learned counsel, the provisions of 
S. 169 of the Act are generally worded. 
The appeal contemplated under 8. 169 of 
the Act is an appeal against any claim 
for taxes and if this is so, it is open to 
an assessee to contend in his appeal that 
as the procedure prescribed by the Act 
is not followed, the tax itself is not either 
properly imposed or levied. Shri Chan- 
durkar further contended that as in 
these cases it is an admitted position 
that individual notice as contemplated by 
S. 119 of the Act was not given to the 
assessees, it is quite obvious that the 
Municipal Council has not followed the 
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mandatory procedura prescribed by the 
Act and, therefore, the authorities below 
were right in coming to the conclusion 
that the levy of the zax itself was illegal, 
In support of his ccntention Shri Chan- 
durkar hag relied upon a subsequent de- 
cision of this Court in Miraj City Muni- 
cipality v. Americar Board of Foreign 
Mission (AIR 1957 Eom 276). 


9. For properly understanding the 
controversy raised bafore us it will be 
necessary to refer to certain relevant 
provisions of the Acz. Chapter IX of the 
Act deals with Mun-cipal Taxation. Sec- 
tion 105 deals with imposition of com- 
pulsery taxes, whereas S. 108 deals with 
imposition of other taxes which are 
voluntary in nature. S. 109 lays down a 
procedure preliminary to imposing tax 
under S. 108 of the Act. Then Ss 113 
onwards in Chapter [X deal with assess- 
ment and liabilixy to tax on buildings 
and lands ete. Section 113 contemplates 
appointment of authcrised valuation offi- 
cer and then comes S. 114 which lays 
down as to how the rateable value should 
be determined, Then Ss, 115, 116, 117 and 
118 deal with the preparation of the 
assessment lists etc, as. well its publica- 
tion. S. 119 with which we are concerned 
in these revision applications read as 
under : 

“119 (1) The Chief Officer shall at the 
time of the vublication of the assess- 
ment list under the last preceding sec- 
tion give public notice of a date mot less 
than thirty days, after such publication, 
befora which objectiens to the valuation 
or assessment in suck. list shall be made; 
and in all cases in which any property 
is for the first time assessed or the 
assessment is increased, he shall also give 
notice thereof to the owner or occupier 
of the property, if known, and if the 
owner or occupier of the property is not 
known, he shall affix the notice in a con- 
spicicus position on the property. 

(2) Objections to tae valuation and 
assessment on any property in such list 
shall, if the owner or occupier of such 
property desires to make an objection, 
be made by such owner or occupier or. 
any agent of such owner or occupier to 
the Chief Officer before the time fixed 
in the aforesaid public notice, by applica- 
tion in writing, stating the grounds on 
which the valuation or assessment is 
disputed; all applications so made shall 
be registered in a bock to be kept by the 
Chief Officer for the purpose.” 

10. Section 120 of the Act lays down 
a procedure as to how the objections 
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raised are to be dealt with. Then comes 
S. 121 which provides for authentication 
of list of assessment and by S. 122 the 
said authentic list is made 
According to S. 122 of the Act, subject 
to such alterations, as may .be made in 


the said list under the provisions of the’. 


next succeeding section and subject to 
the result of any. appeal or revision filed 
under S, 169 or 171, the entries in 


posited and the entries, if any, inserted 
in the said list under the provision .of 
the next succeeding section shall be ac- 
cepted as conclusive evidence, for the 
purposes of tax, valuation or annual rent . 
etc. Then S. 123 provides for amendment 
of assessment list etc. The other provi- 
sions of the said Chapter deal with the 
other taxes with which we are not con- 
cerned in these civil revision applications. 
Then comes Chapter X which deals with 
recovery of Municipal claims. S. 149 pzo- 
vides a mode of recovery of money claim- 
able under the Act. Then come Ss. 
and 151 which read as under: 

“150 (1) When any amount becomes 
due to the Council under this Act or the 
rules or by-laws made thereunder, the 
Chief Officer shall, with the least practi- 
cable delay, cause to be presented to che. 
person liable for the payment thereof, a 
bill for the sum claimed as due. ` i 

(2) Every such bill shall specify ~he 
period for which, and the property, oczu- 
pation or thing in respect of which zhe 
sum is claimed and shall also give no- 


tice of the liability incurred in default ~ 


of payment and of the time. within which 
an appeal may be preferred as herein- 
after provided against such claim. 

.(3) If a person’ to whom such bill is 
presented pays, ‘within fifteen days from 
the presentation thereof, the whole sim 


claimed as due then a discount equal to - 


one per cent of such sum shall be paid ` 
by the Council to him in. such manner 
within such period as may be prescriked. 

151. If the person to whom a bill has 
been presented as provided under the 
last preceding ‘section does.not, within 
fifteen days from the Deen there-. 
of either, . 


' (a) pay the sum vacua as due’ in the 
bill, or ay 

(b).. show cause “to: the” 'gatisfaction of. 
the Chief Officer why. che is. not liable to 
pay, the’ same, or 

. (e) “Prefer | an appeal in accordance 
with the provisions ot S, ii Ro the 
claim; ‘ nH . a. ae 
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The Chief Officer may cause to be serv- 


-ed upon the person liable for the pay- 


ment of the said sum a notice of demand 
in the form of. Schedule IV or to the 
like effect.” 

After the bills are presented according 
to S. 150 of the Act, two modes are avail- 
able to the assessee to challenge the- 
bills, one is to show .cause to the satis- 
faction of the Chief Officer why he is not 
liable to pay the sum or to prefer an ap- 
peal in accordance with the provisions of 
S.. 169 of the Act against the claim made. 

Section 169 deals with appeals to Magis- 
trates, whereas S. 170 lays down a pro- 
cedure for filing such an appeal. Sec- 
tion 171 provides a revision application 
against an order . passed by the Magis- 
trate in the appeal and then comes S. 172 
which. lays down a bar of other proceed- 

ings. Sections 169 to 172 of the Act read 
as under: 

“169. Appeals against any claim for 
taxes or other dues included in a bill 
presented to any person under S. 150 or 
any other provisions of this Act may be 
made to any Judicial Magistrate or Bench 
of such Magistrates by whom under the 
direction of the Sessions Judge such class 
of cases is to be tried. 


170.. No appeal under the last preced- 
ing section shall be entertained unless— 
(a) the appeal is brought within fif- 
teen days next after the presentation of 


. the bill complained of ; and 


(b) an application in writing stating 
the grounds on which the claim of ‘the 
Council is disputed, has ‘been made to 
the Council in the case of a tax on build- 
ings or lands or both within the time 
fixed in the notice given under: S. 119 or 
123 of the assessment or alteration there- 
of, according to which the bill is prepar-. 
_ ed; and 

(c) the sine S darned from the ap- 
pellant has been deposited by him in the 
municipal office. 

171. The decision of the Magistrate or 
Bench- of Magistrates in. any appeal 


‘made under S. 169 shall, at the instance 


of either party, be’ subject to revision by 
the Court to which appeals against the 
decision of such, Magistrate or Bench’ of 
Magistrates ` ordinarily Vie. 

172. No objection shall be taken to any 
shall 
the liability: of any person to be. assessed 
or, taxed be ` questioned, in any” “other 
manner - or by any other, eae than. 


. is provided in, this Act.” ° 
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Therefore, it is quite obvious from the 
scheme as laid down in Chapters IX and 
X of the Act that Chapter IX deals with 
the imposition of compulsory and volun- 
tary taxes whereas Chapter X deals with 
recovery of Municipal claims only. Sec- 
tion 169 appears in Chapter X and it 
provides (for) an appeal against a claim 
for taxes included in a bill presented to any 
person under S, 150 of the Act. -Fracti- 
cally similar pravisions were made under 
Bombay District Municipal Act, 1901, 
with which a Division Bench of this 
Court was concerned in the case of Muni- 
cipality of Ankleshwar v. Chhotelal (1955) 
57 Bom LR 547 (cit. supra). In the said 
case after making a reference to the re- 
levant provisions of the said Act, the 
Division Bench observed as under: 


“The scope of the appeal or revision 
under S, 86 of the Act is indicated by 
several sections which have been briefly 
reviewed above. The basis of all the 
Procedure, in the case of a rate on lands 
and buildings, is the preparation cf the 
assessment list which contains the name 
of the street where the property is situa- 
ted, the designation of the property, the 
name of the owner or occupier, the lett- 
‘ing value of the property and the amount 
of the tax assessed thereon, It is the. en- 
tries in this assessment list that are the 
subject-matter of objections to be filed 
under Section 65. The public notice given 


under sub-sec. (1) of S. 65 is for the pur-: 
pose of informing the ‘public that the: 


objections to the valuation. and asseės- 
ment are to be received and the objec- 


tions have to state that grounds on which, 


the valuation and assessment are ‘dispu- 
ted. After the objections are disposed of, 
necessary amendments have to be made 
in the assessment list. - After the 
assessment list is duly authenticated, the 


entries in the authenticated list are con- . 


clusive evidence of the letting value of 
the property and of the amount of tax 
leviable thereon, But the entries are sub- 
ject to the result of an appeal under Sec- 
tion 86. It would thus . appear that . the 


appeal under S, 86 is with respect to the,- 


valuation and assessment. with respect 
to which objections are heard and dis- 
posed of under S. 65. When a bill is pre- 
sented under S. 82 of the sum ‘claimed 
as due by way of tax, the person , to 
whom the bill is, presented may either 
pay the sum due or show cause to the 
satisfaction of the municipality ,why he 
should not pay the same or prefer an 
appeal in accordance with section 86. 
Section 86 makes it clear that the appeal 
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is against the claim included in the bill 
But.no appeal can be heard or de- 
termined unless (1) it is filed within 
15 days from the presentation of the bill, 
(2) the amount claimed from the ap- 
pellant is deposited by him in the muni- 
cipal office and (3) (this is the most im- 
portant clause) an application in writing 
stating the ground on which the claim 
of the municipality is disputed has been 
made to the municipality within the time 
fixed under S, 65 in the case of a rate 
on buildings or lands. It seems to us that 
this clause makes it clear that the appeal 
can only be with respect to the matters 
with regard to which an objection could 
be taken in the inquiry made by the 
municipality under §, 65 of the Act, and 
the scope of the appeal ig confined only 
to the grounds stated in the objections 
made to the municipality under that Sec- 
tion. As we have pointed out earlier, the 
enquiry made by the municipality under 
S. 65 is limited to the valuation and 
assessment so far as the rates on build- 
ings and lands are concerned. Section 
£6-A makes the position still clearer for, 
under that section every entry in the 
essessment list — (and this refers in parti- 
cular to the valuation and assessment) — 
and the amount of every sum claimed 
from any person under the Act on ac- 
eount of tax — (and this refers to. the 
quantum claimed as due under the bill) — 
is final subject to the. decision of the 
Magistrate in any appeal that may. be 
‘preferred. Sub-sec, (2) also makes it clear 
that .the appeal before the Magis- 
trate “is. ageinst any such entry or tax.” 
This in our opinion, makes it plain that 
tne appeal is confined’ to the valuation 
and assessment shown in the entry in 
the assessment list and to the tax, i eœ. 
the quantum of the sum claimed in the 
bill ard to no other matters: 


It was argued by Mr. Thakore that this 
would be placing a too restricted con- 
struction on 5. 86 of the Act. He said 
that under Sub-s. (1) an appeal could be 
preferred on any ground whatsoever. 
But where the appeal is in respect of a 
rate on buildings or lands, it is necessary 
that an application stating the grounds 
on which the claim is disputed should 
have been made in writing to the munici- 
pality under 8. 65. Mr. ‘Thakore’s conten- 
tion was that Cl. (b) of 5. 86 (1) should 
be construed as a proviso imposing a re- 
striction applicable only to a rate on lands 
and buildings to the effect that objection 
should have been taken by an applica- 
tion under S. 65, where the propriety of 
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the assessment and rate is being chal- 
lenged. But he argued that that did not 
preclude other points being raised in 
appeal, such as the defective nature of 
the bill presented or the legality of the 
tax imposed and the procedure followed 
in imposing it. Im this connection Mr. 
Thakore referred to the case M, & 5. M. 
Rly. v. Bezwada Municipality 47 Bom LR 
587: (AIR 1944 PC 71) where it was hed 
by the Privy Council that (at p. 73 of 
AIR): 

“The proper function of a proviso is 
do except and deal with a case which 
would otherwise fall within the general 
language of the main enactment and fts 
effect is confined to that case. Where the 
language of the main enactment is clear 
and unambiguous, a proviso can have 
no repercussion on the interpretation of 
the main enactment, so as to exclude 
from it by implication what clearly fa-ls 
within its express terms.” 

In our opinion, however, the provision 
contained in cl. (b) of S. 86 (1) of the 
Act is not a proviso in any sense. It is 
really a condition precedent to an appeal 
being heard and determined, for the sec- 
tion clearly says that no appeal shall Se 
heard or determined unless an applica- 
tion in writing stating the ground on 
which the claim of the municipality is 
disputed has been made to the munici- 
pality within the time fixed under sec- 
tion 65. Unless such an application has 
been made within the time specified, nro 
appeal can be heard and determined. We 
can illustrate the point by taking a case 
where the valuation and assessment, as 
stated in the list prepared under S, 63. 
is not disputed by the person concerned, 
and therefore he does not file any objec- 
tion under Section 65. In such a case, if 
he prefers an appeal against the clatm 
included in a bill, the appeal cannot be 
heard and determined in respect of any 
matter, whether it is with regard to the 
validity of the tax or the defective 
nature of the bill presented, Cl. (b) of 
S. 86 (1) is, in our opinion, a clear poin- 
ter to the scope of matters to be dealt 
with in appeal. They must relate to the 
propriety of the valuation and the és- 
sessment as stated in the entry in the 
assessment list or to the quantum of the 
amount claimed as tax in the bill pre- 
sented under S. 82.” 

Thereafter the Division Bench dealt with 
a contention raised by Mr. Thakore, who 
appeared for opponent assessee in th:at 
ease, that the bill presented did not ful- 
fill the statutory requirements and the 
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said contention was repelled by the Di~ 
vision Bench by observing as under: 


“It may be that the opponents may 
succeed if they file a suit to recover 
from the municipality anyitax levied 
under a distress warrant based on a de- 
fective bill. But what wə are concerned 
with in the present case is the question 
whether this point can be raised in an 
appeal under S. 80 of the Act. It would 
thus appear that the question that the 
bill did mot conform to the statutory re- 
quirements of S. 82 cannot b2 raised in 
an appeal before a Magistrate under S. 86. 
Ifit cannot be raised in respect of a rate 
on buildings or lands. it would follow 
that it cannot be raised also in respect 
of a bill for other than taxes. It seems 
to us therefore that the learned Sessions 
Judge was wrong in rejecting the claim 
of the Municipality on the ground that 
the bill did mot conform to the statutory 
requirements of S. 82 in that it did not 
state the period for which the sum was 
claimed and did not state the time with- 
in which an appeal may be preferred 
Rhea oan edhe This is made periectly plain 
when S. 86-A says that an appeal is 
against such entry, i. e. valuation and 
the tax” 
meaning the actual amount claimed by 
way of tax.” 

Ultimately the Division Bench came to 
the conclusion that the question about 
the validity of a rate on lands and build- 
ings cannot be raised in the objections 
under 5, 65 of the Act and, therefore, in 
an appeal under S 86. A contention 
was also raised in the said case that the 
expression “the appeal against the as- 
sessment” should be held to include an 
appeal against the validity and legality of 
the assessment and not merely against 
the quantum of the amount claimed. 
This contention wag regatived by the 
Division Bench and the Division Bench 
held that the word “assessment” is used 
in the various sections of the Bombay Dis- 
trict Municipal Act means the actual sum 
for which the tax-payer is liable and for 
which the bill is presented under S. 82 
of the Act. In view of this, the Division 
Bench allowed the revision application 
and set aside the order passed by the 
Sessions Judge dismissing «he revision 
application on the ground that the bill 
did not conform to the statutory require- 
ment of S. 82 of the Bombay District 


Municipal Act. 


11. In substance, therefore, in the said 
case this Court held that. an appeal pro- 
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vided by §& 86 of the Bombay District 
Municipal Act which is similar to S. 169 
of the Maharashtra Municipalities Act, 
1965 is merely confined to the valuation 
and assessment shown in the entry in 
the assessment list and to the tax, that 
is, the quantum of the sum claimed in 
the bill and no other matter, In such an 
appeal it is not open to a party to raise 
a question of validity and legality of the 
tax. The word “assessment” is used in 
the Act te mean the actual sum for 
which the tax-payer is liable and for 
which the appeal is presented. As the 
question about the validity of rates on 
lands and buildings cannot be raised in 
an objection under S. 65 of the Bombay 
District Municipal Act, in an appeai under 
S. 86 of the said Act also the said ques- 
tion cannot be raised and the objections 
are merely confined to the valuation and 
assessment and mot to the validity or 
legality of the tax. The provisions of 
S. 65 of the Bombay District Municipal 
Act are similar to the provisions of 
S. 119 of the Mah. Municipalities Act, 
1965. In our opinion, this judgment of 
the Division Bench therefore applies on 
all fours to the present cases also, as the 
provisions are pari materia. In view of _ 
this decision of the Division Bench it is 
not necessary to make a detailed refer- 
ence to the varioug provisions of the Act 
over again. 

12, It is pertinent to note that the 
case of this Court in Municipality of 
Ankleshwar v. Chhotelal, (1955) 57 Bom 
LR 547 was subsequently referred to in 
Balkrishna Vora v. Poona Municipal Cor- 
poration, ((1963) 65 Bom LR 119). In that 
case the provisions of Ss. 405 and 406 of 
Bombay Provincial Mpl. Corpcrations 
Act fell for consideration of this Court 
and ultimately this Court came to the 
conclusion that in an appeal provided 
under S. 406 of the said Act, the scope of 
appeal does not cover the vires of the tax 
or the legality of the tax which is sought 
to be levied. It provides for an appeal 
‘against rateable value or tax fixed or 
charged and looking to the general scheme 
of the said Act, by the words “tax 
fixed or charged” what was meant was 
the amount or quantum of tax amd not 
the legality of the same. 

13. The Supreme Court had also an 
occasion to consider this aspect of the 
matter, though in different context, in 
New Manek Chowk Spg. and Wvg. Mills 
Co. Ltd, v, Municipal Corporation of the 
City of Ahmedabad, (AIR 1967 SC 1801). 
After making a reference to the various 


provisions of Bombey Provincial Munici- 
pal Corporations Azt, including S. 406, 
ultimately the Supreme Court observed 
as under (at p. 1812): 

“The met result of all this is that un- 
less the assessee pars the amount of tax 
demanded, his appeal cannot be heard so 
that if ke questions the rateable value 
or the levy of the tax, he must in any 
event, deposit the amount demanded, In 
effect, the Act and the „appeal rules do 
not take any provision for relief to an 
assessee who complains that the assess- 
ment boox has been prepared in violation 
of the law.” (Undertining is ours). 

14. Therefore, it is quite obvious to us 
that in an appeal under S, 169 of the Act 
it is not open te an assessee to challenge 
ae legality or tne validity of the tax it- 
self, 

15. Thig position becomes further clear 
from the provisions 3f S. 170 of the Act 
itself. Under S. 170 no appeal against 
any claim for taxes or other dues can 
be entertained by a Court unless the ap- 
peal is brought within 15 days next after 
the presentation of the bill complained 
of and an applicaticn in writing stating 
the grounds on which the claim of the 
Council is disputed has been made to the 
Council in the case of a tax on buildings 
or lands or both within the time fixed in 
the notice given under S. 119 or S. 123 
of the assessment cr alteration thereof, 
according to which the bill is prepared. 
Section 119 of the Act does not deal with 
the imposition of the tax itself. The 
question of imposition of tax is dealt 
with by £s. 105 and 108 of the Act. From 
the various provisiors of the Act, includ- 
ing Ss, 105, 106, 1€8, 109, 119, 145, 332 
and 346 (1), it ig quite obvious that the 
word “levy” is usec by the Legislature 
as distinct from the imposition of the 
tax itself. Therefore, by giving an ex- 
tended meaning to the said word, it is 
not possible for us to widen the scope 
of an appeal provided by S. 169 of the 
Act. 

16. An argument was also advanced 
by Shri Chandurkar that the provisions 
of S. 169 of the Act should be construed 
in the light of S5. 172 which provides 
for bar of other proceedings. Im our 
opinion, that will not be the proper 
course for construing the scope of an 
appeal under S. 169 of the Act. The pur- 
pose and scope of S. 172 of the Act is 
entirely different and distinct, The said 
section dces not thraw any light so far 
as the scope of an eppeal provided by 
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5. 169 of the Act is. concerned. The scope of 
appeal provided under S. 169 of the Act 
will depend upon harmonious construs- 
tion of the various provisions of the Act. 
As already observed, Chap: X of the Act 
deals with recovery of Municipal claims. 
In this very Chapter Ss, 150 and 169 a>- 
pear. The appeal contemplated by S. 159 
is against a claim for taxes or other duss 
included in a bil} presented under S, 150 
and nothing more. If this is so, then in 
our opinion, in an appeal provided undar 
S. 169 of the Act it is not open for the 
appellant ‘to challenge the very legalisy 
or validity of the tax itself, 

17. The decision to which a referenze 
is made by Shri Chandurkar in Miraj 
City Municipality v. American Beard of 
Foreign Mission, AIR 1967 Bom 276 
(cit. supra) is distinguishable, In that case 
the earlier decision of this Court in the 
Municipality of Ankleshwar v. Chhotalal, 
(1955) 57 Bom LR 547 (cit. supra) was 
referred to and distinguished. The ques- 
tion which fell for consideration before 
the Division Bench in that case wag alto- 
gether different. and, therefore, the seid 
decision is obviously distinguishable and 
is of no assistance while deciding tne 
controversy involved im these civil revi- 
sion applications, 


18. Shri Chandurkar has also reliad 


upon another decision of this Court in 


Chalisgaon Borough Municipality v. Mul-. 


tanchand, ((1956) 58 Bom LR 375): (AIR 
1956 Bom 675). In the said case the ques- 
tion relating to the scope of appeal was 
neither raised nor argued, Further, we find 
that the said decision was also consider- 
ed by this Court in Veraval Municipality 
v. Diamond Talkies, ((1958) 60 Bom LR 
59). In this case both the decisions of this 
Court namely, in the Municipality of 
Ankleshwar v. Chhotelal, (1955) 57 Bom 
LR 547 and Chalisgaon Borough Munizi- 
pality v.. Multanchand, (AIR 1956 Bom 
575) (Both (cit. supra)) were referred to. 
So far as the case in Chalisgeon 
Borough Municipality v. Multanchand 
is. concerned), this Court observed that 


the said ruling is distinguishable on 
facts because there the question of 
validity or legality of the Munici- 


Pality’s power to make the assessment 
was not directly in issue and was not 
canvassed, The question actually can- 
vassed was one of liability for he 
previous. year according to a rate fixed in 
the next year. Ultimately the single 
Judge of this; Court followed the deci- 
sion in-the case of the Ankleshwar Muni- 
cipality and held that the objection on 
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the ground that the levy was jnvalid and 
illegal or beyond the competence of the 
Municipality cannot be raised in the ob- | 
jections under S. 65 of the District Muni- 
cipal Act and that it was also not with- 
in the jurisdiction of the Magistrate - -under 
5, 86 of the said Act to entertain and 
decide that question. Therefdre, in our 
opinion, the law laid down by this Court 
in the case of the Municipality of Ank- 
leshwar v. Chhotalal (cit. supra) will 
obviously govern the scope of an appeal 
even under S. 169 of the Act. 

19. A contention was also ‘raised by 
Shri Khamborkar, the learned counsel 
for the Municipal Council, that the ap- 
peals filed by the assessees 'were not 
maintainable as the assessees had not 
complied with the condition laid down 
in S. 170 (b) of the Act. According to 
him, it is ro where stated in the memo- 
randum of appeals that the appellants- 
assessees had filed an application in 
writing stating the grounds on which the 
claim of the Council is disputed’ within 
the time fixed in the notice given under 
S, 119 of the Act. Shri Khamborkar fur- 
ther contended that unless this condition 
was satisfied, the Judicial Magistrate had 
no authority or jurisdiction to: entertain 
the appeals and, therefore, on this short 
ground, the appeals filed by the appel- 
lants-assessees were liable to be dis- 
missed, It is not possible for us to ac- 
cept this contention. 

20. As already observed, S. 119 of the 
Act provides in clearest terms that in 
cases of the properties which are asses- 
sed for the first time or in respect of 
which assessment is increased, apart 
from the publication of the public notice, 
the Chief Officer is obliged to give a 
notice thereof to the owner or occupier 
of the property. This gives an opportu- 
nity to the occupier or the owner of the 
property to file objectiogs to the valu- 
ation and assessment of the property, as 
shown in the list. Sub-sec. (2) of S. 119 
of the Act lays down the procedure of 
filing of such objections. The owner or 
occupier can raise an. objection in writ- 
ing stating the grounds on which the 
valuation or assessment ig disputed and 
then S. 120 lays down as to how these 
objections are to be dealt with. The pro- 
cedure contemplated by S. 119 of the Act 
ig in conformity with the well-establish- 
ed principles of natural justice. As ob- 
served by the Supreme Court in A. K. 
Kraipak v. Union of India, (AIR 1970 
SC 150) “the aim of the rules of natural 
justice is to secure justice or to put it 
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negatively to prevent miscarriage of jus- 
tice.” Therefore, the statutory provisions 
will have io be read consistently “with 
the provisions of natural justice, because 
the Court must presume that the Legisla- 
tures and the statutory authorities intend 
to act in accordance with the principles 
of natural justice, unless the statutory 


provisions, either specially or by neces-' 


sary implication, exclude the application 
of any or all the rules of matural justice. 


21. It is no doubt true that it ig pro- 
vided by S. 332 of the Act that any infir- 
mity or error or omission of other defect 
shall not be deemed to render the assess- 
ment made invalid if the provisions of the 
Act, rules or by-laws have in substance 
and effect been complied with. Hcewever, 
it is quite clear from the bare reading 
of S. 119 of the Act that a salutary pro- 
vision is made in this behalf with an 
intention to provide an opportunity to 
the assessee to file objections to the valu- 
ation and essessment as shown in the 
list, If such a notice is given and such 
an opportunity is afforded, then S. 170(b) 
creates a bar for entertaining an appeal 
unless such an opportunity is availed of 
by the assessee concerned. But in the 
cases before us, it is an admitted posi- 
tion that no individual notice at all was 
given to the assesseeg concerned. If no 
individual notice as such was given to 
them, then it was impossible for them 
to raise objections to the valuaticn and 
assessment relating to their property as 
shown in the assessment list, In sub- 
stance, therefore, the condition laid 
down in S. 170 (b) of the Act could not 
have been complied with by them. The 
requirement of S. 170 (b) is, therefore, 
impossible of performance and that too 
on account of reascns beyond control of 


the assessees. Practically it was the 
Municipal Council which is in wrong 
box. It was the Municipal Council 
which failed to give an indivi- 
dual notice to the  assessees as 


contemplated by S. 119 (2) of the Act. 
In these circumstances, in our opinion, 
the condition precedent incorporated in 
S. 170 (b) of the Act for entertaining the 
appeal will mot come into operation at 
all. In this context a reference could 
usefully be made to a decision cf this 
Court in Yadav v. Maharashtra Revenue 
Tribunal, Nagpur, (1965 Mah LJ 753) 
and particularly towards the following 
observations of this Court in paras, 24 to 
29 of the said decision: 

‘24. In my judgment, there is consid- 
erable force in this contention urged on 
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behalf of the: petitioner and it must be 
upheld, and in view of the circumstances - 
pointed out above it must be held that 
the law would excuse non-performance 
of an act which became impossible of 
performance on account of reasons be- 
yond the control of the landlord. The 
maxim lex non cogit ad impossibilia (the 
law does not compel impossibilities) 
would govern the circumstances of the 
ease on point. Maxwell on Interpretation 
of Statutes, 10th Edition observed at 
p. 373 as follows: 


‘Enactments which impose duties on 
conditions ere, when these are mot con- 
ditions precedent to the exercise of a 
jurisdiction, subject to the maxim lex 
non cogit ad impossibilia aut inutilia. 
They are understood as dispensing with 
the performance of what ig prescribed 
when performance of it is idle or impos- 
sible. In such cases. the provision or 
condition is dispensed with when com- 
pliance is impossible in the mature of 
things. It would seem to be sometimes 
equally so where compliance was, though 
not impossible in. the sense, yet imprac- 
ticable without any default on the part 
of the person on whom the duty was 
thrown’, 


Broom, commenting on this maxim, states 
the law at pages 162 and 163 in his book 
on legal Maxims as follows: 


‘This Maxim, or, as it is also expres- 
sed, impotentia excusat Legem, is inti- 
mately connected with that last consider- 
ed, and must be understood in this quali- 
fied sense. that impotentia excuses when 
there is a necessary or invincible disabi- 
lity to perform the mandatory part of 
the law, or to forbear the prohibitory. 
It is akin to the maxim of the Roman 
Law, nemotenetur ad impossibilia, which, 
derived from common sense and natural 
equity, has been adopted and applied by 
the law of England under various and 
dissimilar circumstances. 

The law itself and the administration 
of it, said Sir W. Scot, with reference 
to an alleged infraction of the Revenue - 
Laws, must yield to that to which every- 
thing must bend to necessity; the law, in 
its most positive and peremptory injunc- 
tions, is umderstcod to disclaim, as it 
does in its general aphorisms, all 
intention of compelling to impossibilities, 
and the administration of laws must ad- 
opt the general exception in the consi- 
deration of all particular cases ‘in the 
performance of that duty, it has three 
points to which the attention must be 
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directed, In the first place, it must see 
that the nature of the necessity pleaded 
be such as the law itself would respect, 
for there may be a necessity which it 
would not. A necessity created by a 
man’s own act, with a fair previous 
knowledge of the consequences that 
would follow, and under circumstances 
which’ he had then a power of controi- 
ling, is of that nature. Secondly, that the 
party who was so placed used all practi- 
cable endeavours to surmount the diffi- 
culties which already formed that neces- 
sity and which, on fair trial, he fourd 
insurmountable, I do not mean all the 
endeavours which the wit of man, as it 
exists in the acutest umderstanding, 
might suggest, but such as may reason- 
ably be expected from a fair degree of 
discretion and an ordinary knowledge >f 
business. Thirdly, that all this shall ap- 
pear by distinct and unsuspected testi- 
mony, for the positive injunctions of the 
law, if proved to be violated, can give 
way to nothing but clearest proof of the 
necessity that compelled the violation.’ 
Craies on Statute Law, 5th Edition, at 
page 248. has observed dealing with the 
aspect as follows:— ~ 


‘Impossibility ag excuse for non-corn-- 
pliance with absolute provisions. Undar 
certain circumstances compliance wich 
the provisions of statutes which pra- 
scribe how something is to be done w-ll 
be excused. Thus, in accordance with the 
maxim of law, lex non cogit ad impossi- 
bilia if it appears that the performan=ze 
of the formalities prescribed by a statute 
has been rendered impossible by circurn- 
stances over which the persons interestad 
had mo control, like the act of God or 
King’s enemies, these circumstances will 
be taken as a valid excuse.’ i 


Then it is concluded from Campbell v. 
Earl of Dalhousie, (1868) 1 SC & Div. 
259, 269, which went up to the House of 
Lords, in which the question arose whe- 
ther the succeeding tenant in tail was 
liable to pay the sums of money to tne 
representatives of Lord Breadalbane, tre 
House of Lords held that he was liab.e, 


and that compliance with the provisions - 


of the Act having been rendered impossi- 
ble by the death of Lord Breadalbane, tae 
omission was to be executed, The Lard 
Chancellor observed. 

‘If by the act of God it becomes im- 
possible that the claim can be signed, it 
appears to me that it would be constru- 
ing the Act of Parliament in a way in 
which no clause of the kind has bean 
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construed, if we held that, where the Act 
of God thus prevented a compliance with 
the words of a statute, the proprietor or 
his representatives should thereby be 
prevented from making a claim for im- 
provements.’ 


It would appear that the act of God would 
equally apply when circumstances make 
it impossible -or at any rate imprac- 
ticable to carry out mandatory provisions 
of law within the time specified by the 
law, 


25. In this connection it is worthwhile 
to note a few precedents where the 
maxim seems to have been applied. 
Eager v. Furnivall, (1881) 17 Ch D 115 
was a case where a testator dies in 1875, 
leaving devised by his will made in 1872 
a leasehold property to his daughter, The 
daughter predeceased the testator. leaving 
only a child who was her heiress at law. 
The plaintiff who was the husband of 
the deceased daughter, claimed as a 
tenant for his life as the tenancy came 
by courtesy. It was held that the plain- 
tiff was entitled to the lease-hold pro- 
perty as his wife died before the death 
of testator, 


26. The case of Finny. v. Godfrey, 
(1869) 70 LR Equity Cases, p, 356 ig even 


_more apposite. Under a direction in a 


statute, prior to taking a bill pro confesso 
against an absconding defendant an 
order for his appearance by a certain 
date had to be posted on the door of the 
parish church where the defendant made 
his usual abode, within 30 days of ab- 
sconding, In the case reported, the taking 
of the bill was conditional upon the 
abode of the defendant being the last 
abode. But it was held that the condi- 
tion could be dispensed with in the case 
of extra-parochial residence. It was held 
that, as it was, the compliance with the 
law was conditional upon there being a 
Parish Church, there was no Parish 
Church, and the last abode of the defen- 
dant was not in the parish, and therefore, 
the mode of posting an ordér on the door 
of the church could not be understood 
as a condition precedent. 


27. The maxim was also considered 
in another case before the Queen’s 
Bench Division, which was confirmed by ` 
the Court of Appeals, reported in Hick 
v. Rodocanachi, (1891) 2 QB 626, At 
page 638, Lindley, J. observed ag fol- 
lows : : 


‘In this state of the authorities it ap- 
pears to me most in accordance with 
principle to act upon the maxim ‘lex 
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non cogit ad impossibilia’. We have to 
deal with implied obligations, and I am 
not aware of any case in which an 
obligation to pay damages is ever cast by 
implication upon a person for not doing 
that which is rendered impossizle by 
causes beyond his control’, 


28. The same principle in a slightly dif- 
ferent form seems to have been applied in 
recent case of Harding v, Price, (1948) 1 
KB 695. In that case the trailer attach- 
ed to a lorry collided with and damaged 
a stationary car while passing it. It was 
found as a fact that the driver of the 
lorry because of the noise the trailer was 
making did not know of the accident. He 
therefore did not stop or report the acci- 
dent to the police as required by S. 22 of 
the Road Traffic Act, 1930. It was held 
that though the word “knowingly” did 
not appear in Sec. 22, whereas it ap- 
peared in S. 6 of the repealed Motor 
Car Act, 1902, the omission of the word 
in the re-enacted section merely reliev- 
ed the prosecution from the burden of 
proving knowledge on the part of the 
defendant, and it did not follow that the 
driver might mot set up and prove lack 
of knowledge as a defence, It was fur- 
ther held that if a statute contained an 
absolute prohibition against the doing of 
an act, as a general rule mens rea was 
not a constituent of the offence; but 
there was for this purpose a difference 
between a statutory provision prohibiting 
an act and one imposing a duty to do 
something on the happening of an event. 
The driver could not report something 
‘of which he had mo knowledge and 
therefore he wes not guilty of the offence. 


29. Thus according to the maxim 
when doing of some positive act, doing 
of which is required to be done within 
the prescribed time amd according to the 
manner indicated by the rules, is made 
imcussible of performance, the penalty 
for non-performance cannot be reason- 
ably attracted and the non-performance 
will be excused. Even im a proceeding 
for mandamus, a return which is shown 
to be legally impossible of performance 
is a good return. (See Tapping or. Mam- 
damus, page 359).” 
A reference could also be made to the 
decision of the Supreme Court in Cochin 
State Power and Light Corporation Ltd. 
v. State of Kerala. (AIR 1965 SC 1688) 
wherein after referring to the maxim 
‘lex non cogit ad impossibilia’ (the law 
does not compel the doing of impossibili- 
fies), the Supreme Court held that the 
performance of impossible duty must be 
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excused, In view of this well settled 
principle, in our opinion, as the assessees 
had no opportunity to raise objections 
as contemplated by 5S, 119 (2) of the Act, 
because individual notices were not serv- 
ed upon them, then to such a case the 
condition incorporated in S. 170 (b) of the 
Act will obviously not apply. 

22. In the view which we have taken, 
therefore, the revision applications will 
have to be allowed. The appeals filed by 
the assessees were allowed by the appel- 
late authority, namely, the Judicial 
Magistrate. First Class, on the ground 
that the assessment itself was ilegal. 
The Revision Applications filed by the 
Municipal Council were also dismissed by 
the Sessions Judge on the same ground. 
As we have come to the conclusion that . 
the legality or the validity of the assess- 
ment of the tax cannot be challenged by 
the assessee in an eppeal under S. 169 of 
the Act, obviously the orders passed by 
the authorities below cannot be sus- 
tained, 


23. However, we find from the memo- 
randum of appeals filed by the assessees 
before the Judicial Magistrate, First 
Class, that they have also challenged the 
assessment of tax on the ground that it 
ig arbitrary and unreasonable, It is not 
disputed before us by Shri Khamborkar, 
the learned counsel for the Municipal 
Council, that it is open to the appellants 
to challenge the quantum of assessment 
as well as the valuation in an appeal 
filed under S. 169 of the Act. Therefore, 
to that extent the appeals filed by the 
assessees must survive. As the said ques- 
tion has not been decided by the appel- 
late authority, namely, the Judicial 
Magistrate, First Class, the matters will 
have to go back to him for deciding it 
afresh in accordance with law. In view 
of the fact the assessees had mainly chal- 
lenged the assessment of the tax on the 
ground of its legality and validity, it ap- 
pears that they have not raised neces- ` 
sary contentions to challenge the quan- 
tum of the tax or the valuation on its 
merit. Since we are remanding back the 
matters to the appellate authority for 
deciding them afresh on merits, in our 
opinion, the appellants should be given 
an opportunity to amend their memo- 
randum of appeals so as to enable them 
to raise proper contentions in this behalf, 
Accordingty, liberty is granted to the 
appellants-assesseas to amend their 
memorandum of appeals, 

24. In the result, therefore, the revi- 
sion applications are allowed. The orders 
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passed by the Judicial Magistrate, First 
Class, as well as the Sessions Judge are 
set aside and the matters are remanded 
back to the Judicial Magistrate, First 
Class, Morshi, for deciding the appeals 
on merits in accordance. with law. How- 
ever, in the circumstances of the case, 
there will be no order as to costs, 


Revision application allowed. 
e> 
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Punamchand Sobaji Oswal, Petitioner 
v. Dattatraya Bharat Dandekar & othezs, 
Opponents. ` 

Special Civil Appln. No. 1027 of 1977, 
D/- 19-7-1977, 

Maharashtra Debt Relief Act (3 of 
1976), S. 6 — Jurisdiction — Authorised 
Officer cannot go beyond alleged trars- 
action and find out real nature thereof. 

The provisions of the Maharashtra 
Debt Relief Act do not include any sec- 
tion which permits the Authorised Officer 
to go beyond the transaction and to held 
whether the alleged transaction of sale 
was in fact a transaction of loan or mo-t~- 
gage. (Para 7) 

In the application to the Tahsildar for 
restoration of property it was alleged 
that the respondent had forcibly obtain- 
ed the property undey a sale-deed though 
no debt was outstanding, It was a nor- 
mal gale-deed and not even a mortgege 
by conditional sale. The basic objection 
to the proceeding was that there was no 
debt at all. 

Held that the Tahsilday was not the 
Authorised Officer to deal with the ap- 
plication under S$, 6. Assuming that the 
application was treated as one under 
S. 7, the Tahsildar was not entitled to 
Inquire into the allegation of forcible 
sale-deed and to adjudicate that he 
transaction was one of mortgage. Taat 
was a matter within the powers of Civil 
or Criminal Courts. (Paras 7, 15, 16) 

R. T. Walawalkar and Narendra 
Walawalkar, for Petitioner; P. M. Pra- 
dhan (for Nos, 1 and 2) and M. B. 
Mehere, Asstt. Govt, Pleader (for No. 3), 
for Opponents. 

DESHMUKH, J.: — This petition 
under the Maharashtra Debt Relief Act, 
1975 represents a glaring instance of 
misplaced enthusiasm of the Authorised 
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Officer under the Act’ who has transgres- 
sed all limits of procedure, propriety and 
principles of justice.” . 


_2, One Bharat Dandekar is a resident 
of Chiplun. He claims to own a house 
and some adjoining land as his ancestral 
property. He had taken loan from time ` 
to time from the present petitioner 
Punamchand Oswal and during the course 
of hig dealings executed an agreement 
dated 29-12-1971 to sell his property. By 
that time the loan was Rs, 4,000/-. Subse- 
quently Bharat incurred further liability 
for the purpose of continuing his own 
business or profession of preparing brass 
and copper vessels, Ultimately the total 
liability amounted to Rs. 8,000/~. 


3. When this happened he executed 
a sale-deed dated 14th Oct. 1974 for a 
consideration of Rs. 8,000/- in respect of 
his house along with the open plot of 
ground in favour of the petitioner, A 
regular sale-deed was executed as regis- 
tered sale-deed under the Indian Regis- 
tration Act. The recitals in the sale-deed 
show that the vendor gives a warranty 
of title and purports to put the pur- 
chaser in possession ag full owner, The 
document appears to have been drafted 
and written by professional bond-writer. 
who has included the usual warranties 
and recitals in the document, which are 
always found in a normal sale-deed, In 
spite of the recitals in the document, 
that possession was transferred to the 
purchaser, some dispute ig being raised 
before us by the respective parties but 
it is not necessary to take cognizance of 
that dispute in this litigation. 


4. After that transaction two sons of 
Bharat, viz. Dattatraya: and Nandkumar; 
both major, made an application to the 
Tahsildar of Chiplun which is dated 2nd 
Feb. 1976. In this application they alleg- 
ed that their father had formerly bor- 
rowed Rs. 4,000/- on two different occa- 
sions and mortgaged the house. How- 


“ever, by making some kind of accounts 


the total amount due from the father was 
found to be Rs. 8,000/~ and for that an 


` agreement was got executed on 29th Dec. 


1971. However, between 29-12-1971 and 
1974 the present petitioner has re- 
paid Rs. 5,000/- plus Rs. 4,000/- in all 
Rs. 9,000/-. However, he has not given 
any kind of receipt to the father. They 
also pointed out that in 1968 Rs. 1,500/- 
were borrowed by the father by way of 
earthquake tagavi loan. The present 
petitioner has obtained forcibly a sale- 
deed. of the house from the father of 
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those two applicants on 14-10-1974. The 
‘two sons had no idea whatsoever about 
that transaction, However, under the 
provisions of the Debt Relief Act dated 
22-8-1975 the house should be restored 
to their possession. i 

5. On the basis of such an application, 
the Tahsildar issued a notice dated 
14-12-1976. That notice purports to have 
been signed by the Tahsildar, Chiplun, 
and addressed to the present petitioner. 
It says that the applicant Dattatraya 
Dandekar has applied that the present 
. petitioner has taken forcible possession 
of his house. The petitioner should, 
therefore, remain present in the office of 
the Tahsildar on 22-2-1977 in connection 
with the enquiry of that house. The 
petitioner appeared before the Tahsildar 
ard came to know that this purports to 
be an application under the Debtors Re- 
lief Act by the sons of Bharat who in 
fact had sold the house to him. He ac- 
cordingly gave his say in writing and 
painted out that there was no cebt at 
ali but the transaction was one of sale 
which was voluntarily umdertaken by 
Bharat. The sons have no cause of action 
whatsoever and the petition is impro- 
perly filed, 


6. After making such enquiry as the 


Tehsildar thought fit, viz. after recording 
statements of the parties and getting the 
sale-deed produced on record, the learn- 
ed Tehsildar came to the conclusion ‘that 
the sons who have applied can be treated 
as joint debtors with the father as the 


property appears to'be ancestral property.. 


He further held that because there was 
_ an agreement of sgle in the year 1971. 
the sale-deed subsequently executed in 
1974 must be a mortgage-deed. If, there- 
fore, the transaction is one of mcrtgage 
and that debt was still outstandirg on 
22nd Aug. 1975, the debt was deemed to 
have been discharged and the property 
ought to be returmed to the debtor with- 
ou: any encumbrances. With that con- 
clusion, he passed the order dated 1-4- 
1977 declaring that the debt was dis- 
charged and directing the property to be 
handed over to the petitioners before 
him, viz., respondents Nos. 1 and 2. Feel- 
ing aggrieved by that order, the so call- 
ed creditor has filed the present petition, 
7. Having gone through the original 
record and after hearing the learned 
Counsel on either side, we are satisfied 
that in this litigation not only every step 
bas beer irregular and unlawful but it 
is also highly unjust. The very basic 
Jobjection to the proceeding is that there 
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is no debt at all. The transaction is ex- 
pressed in the form of a sale-deed for an 
amount of Rs. 8000/-, The recitals in the 
sale-deed are those of a normal sale-deed 
and not even cf a., mortgage by condi- 
tional sale. There is no stipulation at all- 
that the property is to be returned on 
repayment of certain amount etc. If the 
transaction is expressed in the form of a 
sale-deed we do not understand how the 
Tahsildar acting under the provisions of 
the Debt Relief Act can go beyond the 
document and adjudicate that the transac- 
tion appears to be cne of mortgage. The 
provisions of the Maharashtra Debt Re- 
lief Act 1975 do not include any section 
which permits the Authorised Officer to 
go beyond the transaction and find out 
the real nature thereof, 


8. The legislature was fully aware of 
the laws passed by itself in the past, viz. 
Deccan Agriculturists Relief Act 1902 as 
well as the Bombay Agricultural Deb- 
tors Relief Act. Botk these Acts included 
provisions which permitted allegations 
to be made that a transaction of sale was 
in fact a transaction of loan or mortgage 
and when such allegetions were made not- 
withstanding the provisions of the Evi- 
dence Act or any other Act for the time 
being in force, it was permissible to lead 


. evidence and it was obligatory upon the 


Court to weigh that evidence and hold 
whether the alleged transaction of sale 
was in fact a transaction of loan or 
mortgage, When we look at the Maha- 
rashtra Debt Relief Act no such provi- 
sion is to be found. 


9. A debt has been specifically de- 
fined as a liability efther in cash or kind 
which is outstanding on the appointed 
day, viz, 22nd Aug. 975. In the absence 
of any provision as mentioned above, the 


-debt under the Maharashtra Debt: Relief 


Act 1975 has got to be a debt which. is 
obvious and is beyond doubt. In any 
case it must have an appearance of a debt 
and it is entirely against the provisions 
of the Act to adjudicate whether a trans- 
action of a sale is a mortgage at all. 
This was the basic objection to the peti- 
tion itself and if the Tahsildar had applied 
his mind properly to the application of 
the two sons of Bharat, he should have 
merely rejected the application on the 
ground that such an application does mot 
lie under the Act. 


10. Apart from that, Mr. Walavalkar 
‘was quite right in urging that the entire 
procedure followed b~ the Tahsildar was 
contrary to the Debt Relief Act, Hé 
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closely took us through the various pro- 
visions of the Act. The definition of debt 
is to be found in cl, (e) of S. 2 which 
means any liability in cash or kind, out- 
standing on the appointed day, being a 
liability arising out of a loan with in- 
terest if the loan is taken by a worker 
and with or without interest, in any other 


case, whether secured or unsecured, cue’ 


from a debtor whether payable under a 
decree or order of any court or other- 
wise. It is, therefore, clear that there has 
got to be a liability arising out of a lcan 
outstanding on the appointed day. On the 
definition of this word ‘debt’ a sale-deed 
ig excluded from its operation and could 
not be covered. Mr, Walavaikar then 
Pointed out to us definition of he 
‘debtor.’ That definition is a very wide one 
and it covers a marginal farmer, rural 
artisan or rural labourer whose  tctal 
income from all sources did not exceed 
two thousand and four hundred rupzes 
during the year immediately before zhe 
ist day of Aug. 1975, and a worker whose 
total income from all sources did not ex- 
ceed, if living in an urban area six 
thousand rupees during the year imme- 
diately before the said date, and if living 


elsewhere four thousand and eight 
hundred rupees during that year. The 
expressions marginal farmer, rural 


artisan, worker etc. are defined. 


11. Mr. Walavalkar argued and with 
some force that this definition under cl. ($) 
of S. 2 is divested from the existence of 
debt. If a person falls under any of zhe 
descriptions and has the income witain 
the limits specified by the definition of 
‘debtor’; then he becomes a debtor wae- 
ther he has actually any debt to pay or 
not. Even though there is no liabi_ity 
arising out of any loan a person could be 
described as a debtor if he answers the 
description of that clause. That is true. 
However, the legislature wanted to make 
a use of an artificial definition, for ces- 
eribing a section of the society which 
should be given relief. Having so des- 
eribed the class of people for whom re- 
lief was meant, the actual relief is pro- 
vided if there is an outstanding debt on 
a particular day, viz., the appointed cay. 
Though it is rather odd, we do not find 
it unlawful to define debtor in the man- 
ner in which it is done by the Maharash- 
tra Legislature, On the evidence before 
him and by treating the application of 
the two sons ag if it is a joint application 
by the father and the sons, the Tahsildar 
has found that the total income of all the 
three does not exceed Rs, 2400/- in a 
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year immediately preceding the appoint- 
ed day and therefore they are held to 
be the debtors under the Act. 


12. Mr, Walavalkar had no serious 
argument to address in that behalf, What 
he pointed out wag and with considera- 
ble force that application of the present 
type could not have been addressed to 
the Tahsildar at all. The correct proce- 
dure under the Act is laid down in sec- 
tion 4 (e) in the first instance. Where 
there is pledged or mortgaged property 
of a debtor, whose debt is deemed to have 
been discharged on the appointed day. 
the debtor has to make an application in 
writing to the creditor who is to pass a 
receipt to the debtor of having received 
an application. If the creditor refuses to 
pass a receipt then the debtor may get 
the application endorsed to that effect 
under the signature and date of any of 
the officers referred to in 5. 6 or by any 
person authorised by them in that behalf. 
After this procedure of applying to the 
creditor himself is followed and if it does 
not give him any relief, he has to ap- 
proach one of the officerg mentioned in 
Section 6. Those officers are either Com- 
missioner of Police where there is one, 
and elsewhere the District Magistrate or 
the Superintendent of Police. They have 
to consider the application of the debtor 
and to assist him in recovering back the 
pledged or mortgaged property by the 
use of reasonable force if necessary and 
restore the pledged or mortgaged pro- 
perty to the debtor. 


13. However, when Commissioner of 
Police or the District Magistrate or the 
Superintendent of Police ig so enforcing 
the provisions of the Act for the purpose 
of restoring back the pledged or mort- 
gaged property, the creditor can raise a 
question that the person who is claiming 
to be a debtor was not a marginal far- 
mer, a rural artisan, a rural labourer 
or as the case may be, a worker and that 
there ig no eligibility in the so-called 
debtor to ask for relief under the Act 
or any other ground, The creditor has 
then to apply to the Authorised Officer 
and raise a dispute. The Authorised Offi- 
cer has to hear the parties in that case 
and dispose of all the disputes on merits. 


14. That appears to us to ‘be the cor- 
rect procedure under the Act and to that 
extent we are in agreement with Mr. 
Walavalkar. Admittedly nothing of that 
kind has been done in this case, 

15. Apart from the fact that the debtor 
apparently under the transaction was the 





106 Bom. 


father, who never applied to the credi- 
tor, the sons who styled themselves as 
debtors or persons affected have also not 
applied to the creditor, the present peti- 
tioner, as required by cl. (e) of S. 4 of 
the Debt Relief Act. Am applicaticn by 
a debtor to the Tahsildar is not conceiv- 
ed of by the Act. If the creditor had de- 
clined to give any relief to the debtors in 
spite of application, the debtors could 
have gone to the officers mentioned in 
5. 6 for assistance. During the imple- 
mentation of the provisions of S. 4 if 
the creditor wanted to raise question per- 
missible under S. 7 he would have appli- 
ed to the Tahsildar, who is the Autho- 
rised Officer under that section. The en- 
tire procedure has been therefore topsy- 
turvy and there is mo compliance with 
the provisions of the Act at all. 

16. Assuming somehow that applica- 
tion of the debtors was to be treated by 
the Tahsildar as a dispute required to 
be decided under S. 7, we find that the 
Tahsildar has acted without jurisdiction 
and contrary to the obvious facts of the 
litigation. The creditor does not seem 
to seriously challenge the status of res- 
pondents Nos, 1 and 2 as debtors. How- 
ever, he had reised a very serious ques- 
tion by the wriiten statement that there 
is no debt at all on the appointed day. 
The plain reading of the application of 
respondents Nos. 1 and 2 itself shows that 
the debt was already paid without a re- 
ceipt and that a forcible sale-deed has 
been obtained by the present petitioner 
from their father. We are unable to 
understand how and under what laws of 
this land a Tahsildar who is Authorised 
person under the Debt Relief Act is enti- 
_{tled to inquire into the allegations cf for- 
cible sale-deed obtained by one person 
from the other, This is a matter whith can 
at best lie within the powers of Civil or 
Criminal Courts but the Tahsildar, as 
Authorised Officer, does not seem to have 
been vested with the right to inquire in- 
to such allegaticn. 

' 17. After the so-called creditor, the 
present petitioner, appeared and filed his 
present statement, the Tahsildar should 
have at once stayed his hands off this 
litigation and rejected the petition. On 
the contrary, he has taken upon himself 
the responsibility of interpreting the sale- 
deed as a mortgage because it is preced- 
ed by an agreement to sell. To say the least. 
this itself is a perverse approach. In al- 
most all transactions of sales there are 
prior agreements to sell and earnest 
money is very often paid at the time of 
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the execution of the agreement to sell 
A mere fact of an existence of an agree- 
ment of sale can never amount to the 
transaction cf sale itself being a mort- 
gage. Where. it is permissible to chal- 
lenge the real nature of the sale that 
might be one of the considerations as 
forming part of the total evidence before 
the Court. But so far as the present, 
Debt Relief Act is concerned, we think 
no doubt that the Tahasildar has not 
only acted beyond the jurisdiction vest- 
ed in him but has somehow arrived at a 
conclusion upon  irrelevent facts. Not 
only, therefore, the entire proceeding 
suffers from procedural errors but it basi- 
cally suffers from want of jurisdiction and 
the whole proceeding has been ilegal. 


18. In that view of the matter, the 
order of the Tahsildar dated 1-4-1977 is 
quashed. The petitioner will be entitl- 
ed to his costs of the petition from the 
respondents, 


19. Rule made absolute with costs. 
Rule made absolute, 
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MRIDUL, J, 


Indian Organic Chemicals Ltd. etc., 
Petitioners v. Chemtex Fibres Inc, and 
others, ete., Respondents, Š 

Arbitration Petns. Nos. 72, 73, 88 to 


90 of 1976 and L. C, Suit No. 199 of 1976 


along with Notices of Motion Nos. 452 
to 454 of 1976, D/- 4-4-1977, 


(A) Foreign Awards (Recognition and 
Enforcement) Act (45 of 1961), S. 2 — 
Concept of commercial relationship — 
Scope. 


The Statement of Objects and Reasons 
of the Act shows that the Act seeks to 
achieve speedy settlement of disputes 
through arbitration, The Act is a succes- 
sor to the Arbitration (Protocol and 
Convention) Act, 1937. The former Act 
was intended to effectuate the purposes 
of the Geneva Convention of 1927. There 
is no escape from the conclusion that the 
said provisions of the Conventions and 
said Acts are calculated and designed to 
subserve the cause of facilitating inter- 
national trade or promotion thereof, An 
expression occurring in such statutes, 
therefore, must receive, consistent with 


*Only portions approved for ‘reporting 
by High Court are reported here, 
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its literal and grammatical sense, a liberal 
construction. Therefore, the concept of 
commercial relationship in S, 2 takes 
within its ambit all relationships which 
arise out of or are ancillary and inciden- 
tal to the! business dealings between citi- 
zens of two States, The concept takes 
within its ‘fold all legal relationships per- 
taining tothe interanational trade in all its 
forms between the citizens of differant 
States. (Para 39) 
(B) Foreign Awards (Recognition and 
Enforcement) Act (45 of 1961), Ss. 3, 2 — 
‘Applicability — For application of S. 3, 
an agreement must be commercial not as 
normally understood but by virtue of 
provisions of law in force in India. 


The expression occurring in S. 3 is 
‘legal relationships, whether contractual 
or not, considered as commercial under 
the law in force in India.’ It, therefore, 
follows that not only should the relation- 
ship be commercial but such a relation- 
ship should be ‘considered as commercial 
under the law in force in India.’ The use 
of the word ‘under’ is deliberate and 
predicates coverage. In legal parlance the 
word ‘under’ connotes ‘by virtue of.” It 
therefore follows that in order to invoke 
the provisions of S. 3 it is not enough to 
establish that an agreement is commer- . 
cial, It must also be established that it 
is commercial by virtue of a provision 
of law or an operative legal principle in 
force in India. If the expression “com- 
mercial relationship” iy interpreted as 
normally understood in the legal par- 
lance, it would render the words “under 
the law in force in India” nugatory. 

i (Paras 42, 43) 

(C) Foreign Awards (Recognition and 
Enforcement) Act (45 of 1961), S. 3 — 
“Agreement incapable of being perform- 
ed” — Conflicting awards would not ren- 
der arbitration agreement incapable of 
performance. (Para 44) | 


. (D) Foreign Awards (Recognition, and 
Enforcement) Act (45 of 1961), S. 3 — 
“An agreement” — S. 3 has no appkca- 
tion to a-case of plurality of arbitration | 
agreements, 

Section 3 has no application ` to a situa- 
tion where plurality of agreements con- 
verge on disputes and differences which 
arise out of a single transaction or a 
series of transactions which are inextri- 
eably linked with each other. This inter- 
pretation of the provisions of S. 3 is in 


consonance with the intendment, gur- 
poses and scheme of the Act which is 
ealculated to provide for speedy and 
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effectual settlement of international dis- 
putes arising out of international trade. 
The complications which normally arise 
from the applicability of the principles 
of Private International Law by reason of 
plurality of agreements impinging on a 
dispute will result in a very unsatisfac- 
tory situation. Ik will not only com- 
plicate the matters but will also fail to 


_ resolve the conflict that may arise as a 


result of the application. of multifarious 
and often conflicting principles of Pri- 
vate International Law to a particular 
set of disputes, Therefore S. 3 has applica- 
tion only to a case where there exists 
one agreement which provides for a par- 
ticular arbitral forum and a suit is com- 
menced by a party to such an agreement 
or by a person claiming through him in 
respect of a matter which is covered by 
such an agreement. Any other interpre- 
tation would not only ignore the signi- 
ficance of the use of the word “an” in 
S. 3 but would make its machinery un- 
workable and thus defeat the purposes 
sought to be subserved by the provisions 


of the Act. (Para 46) 
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and for Respondents in Arbitration Petn. 
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with M. H. Shah, A. M. Setalvad and S. 
P. Bharucha for Petitioners; in Arbitra- 
tion Petn, Nos. 88 to 90 of 1976 and for 
Respondents in Arbitration Petn. Nos. 72 
and 73 of 1976, 
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ORDER :— 1 to 23... ... 
24. Shri M. H. Shah 
Counsel for the defendants, 
contends that the agreements between 
the plaintiffs and the defendants are the 
agreements which come within the pur- 
view of the 1961 Act and that the claims 
of the plaintiffs in the suit are matters 
which have been agreed to be referred to 
arbitration by virtue of and under the 
arbitration clauses contained in the said 
agreements. Consequently, the learned 
Colnsel claims that under S. 3 of the 
1961 Act the suit is liable to be stayed. 
The learned Counsel emphasises the per- 
emptory character of the legislative in- 
junction in S. = and submits that the 
Court has no option but to grant stay of 
the proceedings. Shri. A. K. Sen, the 
Jearned Counsel for the plaintiffs, argues 
that the provisions of S. 3 of the 1961 
Act are not attracted in the presen case. 
The conflict will have to be resolved with 
reference to the relevant provisions of 
law seen in the context of the facts of 

the present case, 


25. The 1961 Act gives effect to the 
Convention on recognition and enforce- 
ment of arbitral awards adopted at New 
York on 10th June 1958. The said Conven- 


“ihe ‘learned 


tion was verified by India and deposited — 


with the Secretary General of the United 
Nations on 13th July 1960. The 1961 Act 
is intended inier alia to provide for 
speedy settlement of disputes through 
arbitration by removing che constraints 
to which such settlements were subjected 
to by the provisions of the Indian Law. 
Section 2 of the 1961 Act by its material 
provision defines a foreign award as ‘an 
award on differences between persons 
arisng out of legal relationship considered 
commercial under the law in force in 
India” provided it is made on and after 
lith Oct. 1960 and provided further that 
it is in pursuance of an agreement in 
writing to which convention set forth in 
the Schedule to the said 1961 Act applies 
and is made in one of territories’ notified 
by the Central Government to be the 
territories to waich the said convention 
applies. There ig mo dispute between the 
parties that under the said S., 2 United 
States of America has been notified by 
the Central Government as one of the 
territories to which the said Convention 
applies. It is also not disputed that al- 
though not on the day when these pro- 
` ceedings were adopted but on the day 
when the matter was heard by me, the 
United Kingdom was declared to be such 
a territory under a notification issued by 
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“Convention, the 
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the Government of India in that, behalf. 
The Convention annexed to the said 1961 
Act comprises of several Articles, Arti- 
cles 1 and 2 ere material, Clause (i) of 
Art. 1 contemplates applicability of the 
Convention to the recognition and en- 
forcement of arbitral awards made in the 
territory of a State other than the States 
where the recognition or enforcement of 
such awards is sought: the awards ‘arising 
out of differences between persons whe- 
ther contractual or not’. The said clause 
further provides that it shall apply to 
all awards as ere not considered domestic 
awards under the Municipal law of the 
land, Clauses (ii) amd (iii) of the said 
Article are not material and may be 
omitted. Clause (i) of Art. 2 is of signi- 
ficance and provides that each contract- 
ing State shall recognise the agreement 
in writing under which parties under- 
take to submit to arbitration all or any 
disputes which have arisen or which 
might arise between them in respect of 
defined legal relationship, whether con- 
tractual or not concerning a subject- 
matter capable of settlement by arbitra- 
tion. Clause (iii) of Art. 2 ordains that a 
Court of contracting State, when seized 
of an action in the matter in respect of 
which parties have made an agreement 


» within the meaning of the said Art. 2, 


shall at the request of the parties refer 
parties to arbitration, unless the Court 
finds that the said agreement is null and 
void, inoperative and incapable of being 
performed. : 


26, Section 3 of the 1961 Act, prior to 
its amendment in 1973, inter alia used 
the expression “a party to a submission 
made in pursuance of an agreement to 
which the Convention set forth in the 
Schedule” applied. Im V/o, Tractoroex- 
port v. Tarapore & Co., AIR 1971 SC 1, 
the Supreme Court noticed the hiatus 
between language of the Convention and 
the aforesaid expression used by the Le- 
gislature in S, 3 of the 1961 Act. In the 
view of the Supreme Court, in conso- 
nance with its majority decision, unless 
there was a submission, the provisions 
of the said section did not apply notwith- 
standing the undisputed existence of the 
factum of an erbitration agreement con- 
templated by the said S. 3 of the said 
1961 Act. With a view to nullifying the 
effect of the Supreme Court judgment 
and to bring the provisions of the said 
S. 3 in accord with the objectives of the 
Foreign Awards (Re~ 
cognition and Enforcement) Amendment 
Act, 1973, was enacted. By S. 2 of the 
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said Amendment Act, S. 3 of the 1961 Act 
wag substituted, The said S. 3 substituted 
the expression an “agreement to which 
the Art. 2 of the Convention set forth in 
the Schedule applies” in place of the ex~ 
pression “to a submission made in pur- 
stiance of an agreement to which zhe 
Convention set forth in the Schedule ap- 
` plies’. The effect of the amendment, 
however, need not be considered in zhe 
present case, inasmuch as, if the otner 
ingredients postulated by the said S. 3 
are satisfied, it will have to be held taat 
the defendants are entitled to the s:ay 
of the proceedings notwithstanding taat 
in point of fact no actual submission in 
pursuance of the arbitration agreement 
has been made by the parties. 


27. The amended S. 3 of the 1961 Act 
read as under; 


“3, Stay of proceedings in respect of 
matters to be referred to arbitration: 
Notwithstanding. anything contained in 
the Arbitration Act, 1940, or in the Civil 
P. C. 1908, if any party to an agreement 
to which Article II of the Convention set 
forth in the Schedule applies, or any per- 
son claiming through or under him ccm- 


mences any legal proceedings in any 
court against any other party to the 
Agreement or any person claiming 


through or under him in respect of any 
matter agreed to be referred to arbitra- 
tion in such agreement, any party to 
such legal proceedings may, at any time 
after appearance and before filing a writ- 
ten statement or taking any other step 
in the proceedings, apply to the Cour: to 
stay the proceedings and the Court, un- 
less satisfied that the agreement is rull 
and void, inoperative or incapable of se- 
ing performed or that there is not, in fact, 
any dispute between the parties with re- 
gard to the matter agreed to be referred, 
shall make an order staying the proce2d- 
ings,” . 

28. Section 3 enumerates conditions 
which have to be fulfilled before it can 
be made applicable. It also provides 2x- 
ceptions, The Court has to be satisfied 
that the conditions mentioned in the sc- 
tion are fulfilled. The Court has to be 
satisfied that none of the getaways 
such as the agreement being null and 
void or being inoperative or incapable of 
being performed are available to the party 
which initiated the proceedings, If these 
essentials are satisfied, then, upon the 
plain intendment of the section buttres- 
sed by the use of the peremptory word 
shall,” the Court has of necessity to 
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grant stay of the proceedings, S. 3 how- 
ever takes its colour from the other rele- 
vant provisions of the Act. 

29. A combined reading of S, 2 of 
1961 and the provisions of Arts. 1 and 2 
of the Convention throws up further con- 
ditions that have to be satisfied before a 
party can be said to be entitled to stay 
under.Section 3. The upshot of the pro- 
visions of S. 2 read with the terms of 
the Convention are the four conditions 


-viz., (i) that the difference must be out 


of legal relationships considered ‘as com- 
mercial under the law in force in India’; 
(ii) that the award relating to the said 
differences should be made on or after 
lith Oct. 1960; (iii) that the award is 
made in pursuance of an agreement in 
writing for arbitration to which the Con- 
vention set forth in the Schedule applies; 
and (iv) that the award should be made 
in such territories as the Central Govern- 
ment by notification declares to be ter- 
ritories to which the Convention applies. 
It is undoubtedly true that the provisions 
of the said S. 2 and the terms of the 
Convention emphasise the award aspect 
of the matter, but there is no gainsaying 
the legal position that am arbitration 
agreement takes its colour from ‘foreign 
award’ ag defined in S. 2. Such an agree- 
ment must be the one which gives rise 
to a foreign award within the meaning 
of S, 2. In order, therefore, to sustain 
the attractability of S. 3, an arbitration 
agreement must also fulfil mutatis 
mutandis the attributes postulated by the 
said S. 2 and the terms of the Convention. 

30. Section 3 establishes that in order 
that the section be attracted essential 
pre-requisites to be fulfilled in that be- 
half are (i) that there must be an agree- 
ment to which Art. 2 of the Convention 
set forth in the Schedule applies; (ii) 
that a person who is a party or a privy 
to such an agreement or a person claim- 
ing through him commences a legal pro- 
ceeding in any Court against the other 
party to the said agreement; (iij) that the 
proceedings commenced are in respect of 
a matter which is agreed to be referred 
to arbitration in such an agreement; (iv) 
that the adversary in the said proceed- 
ings has not filed any written statement 
or has not taken any other step in pro- 
ceedings before making an application 
for the stay of the proceedings under the 
said section. On these requisites being 
satisfied, the Court has a mere Hobson’s 
choice, subject, however, to the escape 
routes provided by the getaways, viz., 
that the agreement is null and void or is 
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inoperative or is incapable of being per- 
formed or that the dispute is not the one 
“with regard to the matter agreed to be 
referred”, 

31. There is no controversy be- 
tween the parties that of the condi- 
tions enumerated above, several are ful- 
filled in the present case. The parties, 
however, join issues in regard to the 
conditions as to the commercial nature 
of the transaction; commercial under the 
provisions of a law in force in India; as 
to the agreement being capable of being 
performed and as to the’ subject-matter 
being governed by the arbitration clauses 
contained in tke agreements. Jn addi- 
tion to the said issues, a further aspect 
will also have to be considered, viz., as 
to whether S. 3 has application to a case 
of plurality of arbitration agreements. 
Before dealing with the contentiors, the 
factual framework may be analysed and 
appreciated, 

32. There is no controversy between 
the parties that all the three agreements 
which are Exs., A, B and C to the plaint 
in Suit No, 199 of 1976 were executed at 
New York. Thus, the execution of the 
agreement was outside India. The place 
of execution provides a connecting factor 
attracting the principles of private inter- 
national law prevalent under the Ameri- 
can legal system, Ex, A is the agreement 
between the plaintiffs and defendants 1. 
The agreement inter alia recites that the 
plaintiffs agreed to purchase from the 


defendants 1 and the defendants 1 
agreed to sell “certain necessary 
machinery’ and equipment, certain 
technical designs, drawings, menuals, 


written specifications and certain other 
documents and technical data all the 
foregoing to be imported into India” by 
the plaintiffs. Article I of the said agree- 
ment articulates the statement of project. 
It lays down that the project envisaged 
is Zor the establishment of facility by the 
plaintiffs in India “with stipulated capa- 
city for the manufacture of commercial 
sale of 6100 Metric tonnes of Polyester 
Steple Fibre per annum” including the 
facility for prcduction of Polycondensa- 
tion and Ethylene Glycol. Article II of 
the agreement enumerates the duties and 
functions of the defendants 1. Besides 
the supply of machinery, Cl. (a) of the 
said Article provides for supply of tech- 
nical data, Clause (b) specifies the obl- 
gations of the defendants 1. The said 
obligations inter alia include preparation 
and delivery of general layout drawings 
for proposed installations, general aquip- 
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ment specifications and detailed engi- 
neering drawings for the machinery and 
equipment to be imstalled and for pro< 
curing and furnishing of machinery set 
forth in the annexure to the said agree- 
ment. The obligations of the defendants 1, 
therefore, are not merely circumscribed 
to the selling of the machinery by them 
to the plaintiffs. They also embrace the 
obligations to provide for technical infor- 
mation and data relating to not only the 
machinery and equipment but also for 
the installations to be made in connec- 
tion therewith. Consideration for the said 
agreement ig specified in Art. V. All the 
terms of Art. V need not, however, be 
noticed. The material stipulation in the 
cl. (3) (b) thereof intar alia provides that 
a part of the price would not be pay- 
able to the defendam:s but shall be kept 
in escrow with a Bank to be released 
only after “successful test run” is held 
pursuant to the agreement between the 
plaintiffs and the defendants 2. It may 
also be noticed that the entire conside- 
ration payable to the defendants 1 is not 
entirely in cash, It is partly in kind. 
Sub-clauses (c), (d) amd (e) of cl. (B) 
contemplate allotmert of equity shares 
by the plaintiffs to the defendants 1. 
The arbitration clause between the par- 
ties ‘is contained in art. VIII. The arbi- 
tration clause inter alia provides for 
“arbitration in Londen, England” and to 
“be governed by the rules of the Inter- 
national Chamber oz Commerce, Paris, 
France” and further that “the provisions 
of the Indian Arbitration Act, 1940, shall 
apply. save and except that where the 
rules of the said International Chamber 
of Commerce conflizt with the Indian 
Arbitration Act, 1940. the said rules of 
the International Chember of Commerce 
shall prevail.” 

33. Ex. B is the agreement between the - 
plaintiffs and the defendants 2. Under the 
said agreement, the d=fendants 2 have to 
supply to the plaintifis “certain necessary 
machinery and equipment, technical de- 


signs, drawings, flow sheets, manuals, 
written specifications and other docu- 
ments and technical data, information 


and services required for the erection in 
India: and equipping and start-up of the 
plant” by the plaintiffs for the manufac- 
ture of products specified therein. One 
of the recitals of the said agreement 
establishes that the supply of the said 
machinery and equipment and the tech- 
nical data or documeats is in connection 
with and “required for the implemen- 
tation of the project” contemplated in the 
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agreement between the plaintiffs and the 
defendants 1. Article I of the said agree- 
ment expresses the statement of the pro- 
ject and is similar to the statement to 
‘be found in the agreement between the 
plaintiffs and the defendants 1. Article II 
enumerates duties and functions of the 
defendants 2. Clause (3) of the said Art, II 
provides inter alia for supplying to the 
plaintiffs “all machinery and equipment” 
mentioned in the exhibit to the said 
agreement. The other clauses of the said 
Article oblige the defendants 2 to pre- 
pare and deliver to the plaintiffs varicus 


drawings, engineering and process flow 


sheets, technical data and information in 
regard to the said project. The range of 
the technical information and data to 
be supplied by the defendants 2 to the 
plaintiffs is a very wide one. It embraces 
mot only the designs and technical data 
with regard to the raw materials or 
installation of the plant or the workings 
of the various items of machinery and 
equipment but also the information and 
new research development of the “Chen- 
tex’ Group of Companies in Technology 
of Polyester Staple Fibre Production.” It 
is also one of the duties of the defen- 
dants 2 under the terms of the said 
Article to provide training facilities to 
the expert engineers or technicians des.g- 
nated by the plaintiffs as also to provide 
services of the technicians “for supervis- 
ing erection of plant, start-up and plent 
operation until test-run” thereof on such 
terms as may be agreed upon between 
the parties and approved by the Indian 
Government. Article V of the said agree- 
ment provides for test runs: the alleged 
defaults of the defendants of the stipula- 
tions relating thereto being the principal 
contention between the parties in the 
suit. Article VI provides for the warren- 
ties. The terms of the said Article have 
relevance not to the controversies on the 
present applications but ‘to the contro- 
versies on merits in the suit or in the 
arbitral reference. Article VII is of im- 
portance, It contains a secrecy clause and 
obliges the plaintiffs to keep secret ‘and 
treat as strictly confidential and to use 
solely for the purposes of the said pro- 
ject all “designs, drawing, plans, spec-fi- 
cations, processes, technical data and 
information” which might be supplied to 
the plaintiffs by the defendants 2. The 
arbitration clause is in Article VIII. By 
its material terms the clause contem- 
plates “arbitration in India” to “be gov- 
erned by the rules of International 
Chamber of Commerce, Paris” and far- 
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ther that “the provisions of Indian Arbi- 
tration Act, 1940, shall apply, save and 
except that where the rules of the said 


International Chamber of Commerce 
conflict with the Indian Arbitration, Act 
1940, the said rules of the In- 
ternational Chamber of ‘Commerce 


shall prevail.” Ex. C is the agreement 
between the plaintiffs on the one hand 
and all the three defendants on the 


‘other. The agreement is captioned “Four 


Party Agreement”, The recitals to the 
agreement show that the defendants 1 
and 2 are the subsidiaries of the defen- 
dants 3 and that the defendants 3 are 
vitally interested in the business and 
affairs of the defendants 1 and 2. The 
recitals further show the nexus between 
the four party agreement and the two 
agreements made between the plaintiffs 
and the defendants 1 and 2 respectively, 
the agreements being for the purposes of 
erection in India of a Polyester Plant. 
There is no statement of the project in 
the said agreement as is to be found -in 
the agreements Exs, A and B. That, how- 
ever, is mot necessary, because, as will 
be seen presently, the four party agree- 
ment is an agreement of guarantee and 
indemnity. Clause 2 of the agreement 
provides for the guarantee by the defen- 
dants 3 of fulfilment and performance by 
the defendamts 1 and 2 of their respec- 
tive obligations unde» the saiġ two agree- 
ments Exs. A and B. Clause 3 provides 
for the liability upto the aggregate 
amount of Rs..50,00,000/- in respect of ' 
breaches which might be committed by 
the defendants 1 and 2. The liability to 
the extent of the said Rs. 50,00,000/- ex- 
tends not merely to the defendants 3. It 
also extends mutatis mutandis to the 
defendants 1 and 2, In other words, 
Cl. 3 of the said agreement postulates 
that not only are the defendants 3 liable 
for the breaches which might be commit- 
ted by either defendants 1 or defendants 
2 or both of them, but that the defen- 
dants 2 are also liable for the breaches 
committed by the defendants 1 of their 
obligations under their agreement with 
the plaintiffs and Similarly the defen- 
dants 1 are liable for the breaches that 
might be committed by the defendants 2 
of their obligations under their agree- 
ment with plaintiffs. 


j 

34. A synthetic analysis of the three 
agreements clearly establishes the indi- 
visible or the inextricable character of 
the said three agreements. A common 
streak of the project that has to be served 
by the said three agreements runs 
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through all the said agreements. There 
is not only interlinking between the said 
three agreemenig but there is also an 
interlacing of various essential terms of 
the said agreement. Under Ex. A a part 
of the consideration is not payable to the 
defendants 1 unless the defendants 2 ful- 
fil their obligations in regard to the test 
runs postulated by the agreement between 
the plaintiffs ard the defendants 2, The 
defendants 2 have to supply the techni- 
cal information or equipments for machi- 
nery etc. to be supplied by defendants 1. 
The defendants 2 have to take intọ con- 
sideration the nature of the equipment 
or plant and machinery to be supplied 
by the defendants 1. The defendants 3, 
as the recitals in the agreement show, 
are vitally interested in the businesss 
affairs of the defendants 1 and 2. The 
defendants 3 guarantee the performance 
of their respective obligations by the 
defendants 1 ard 2. Not only that, even 
the defendants 1 and 2 guarantee respec- 
tively the performance by each ane of 
them of the other’s obligations under 
their respective agreement, The provi- 
sions of the said three agreements tele- 
scope into each other so as to provide a 
unified project or a composite set of 
rights and obligations subserving the 
fundamental objective of establishing 
in India by the plaintiffs of “facilities” 
with a stipulated capacity “for manu- 
facture for commercial ‘sale of 6100 
Metric tonmes of Polyester Staple Fibre 
per annum” as also for manufacture of 
“polycondensation starting from DMT 
(Dimethyl Terephthalate) and Ethylene 
Glycol.” It is in this context that the con- 
tention of the learned counsel Shri A. K. 
Sen will have to be upheld that the said 
three agreements unfold a consolidated 
project for the establishment of the said 
facilities, I find substance in the further 
contention of the learned counsel to the 
effect that having regard to the inter- 
linking of the rights and obligaticns of 
the parties or to the consolidated charac- 
ter of the project catered by the said 
agreements the suit im respect of the 
plaintiffs’ claim in that behalf had to be 
one. a consolidated suit embracing all 
the claims of “he plaintiffs against the 
defendants either jointly or severally. 


35. The word ‘commercial’ means 
pertaining to commerce, The Webster's 
Third New International Dictionary at 
page 456 gives the meaning of the word 
‘commercial’ as “of. in, or relating to; 
as a: occupied with or engaged in com- 
merce (a — establishment) (the — world) 


A.LR, 
b: related to or dealing with commerce 
(— treaty)”, Etymologically, therefore, 


the expression ‘commercial relationship’ 
faking its colour from the word ‘com- 
merce’ connotes a relationship arising out 
of commerce. The word ‘commerce’ ac- 
cording to Jowitt’s Dictionary of English 
Law means “the intercourse of nations 
in each other’s produce and manufac- 
tures, in which the superfluities of one 
are given for those of another, and then 
re-exchanged with other nations for 
mutual wants. Commerce strictly relates 
to dealings with foreign nations, colo- 
mies, etc.; trade, to mutual dealings at- 
home.” The word ‘commerce,’ several 
reported judgments show, is a word ofa 
very wide import. In Welton v, Missouri, 
(1875) 91 US 275, Field, J., speaking for 
the Supreme Court of the United States 
of America, observed at page 280 as 
follows :— 

“Commerce is a term of the largest 
import, It comprehends intercourse for 
the purpose of trade in any and all its 
forms, including the transportation, pur- 
chase, sale and exchange of commodities 
betweeen the citizens of our country and 
the citizens or subjects of other countries, 
and between the citizens of different 
States... i 


of Rajasthan, AIR 1962 SC 1406, 
Hidayatullah J. (as he then was) referred 
at page 1445 to the classic definition of 
‘commerce’ given by Marshal, C. J. in 
Gibbons v, Ogden, (1824-9 Wheat 1) in 
the following words :— 


“In 1824, in the well-known case of 
(1824) 9 Wheat 1, this clause was consi- 
dered. Marshall, C. J. gave the definition 
of commerce: 


‘Commerce, undoubtedly, is traffic, but 
it is something more; it is intercourse. 
It describes the commercial intercourse 
between natiors and parts of nations, in 
all its branches, and is regulated by pre- 
scribing rules for carrying on that inter- 
course’,”’ 


36. In view of the wide amplitude of 
the concept, Courts have generally given 
an extended meaning to the word ‘com- 
mercial’, In M'Kay v. Rutherford, (1848) 
6 Moo. PC 413 at p. 424, Campbell, J. 
observed ; 


“Wherever capital is to be laid out on 
any work, and a risk run of profit or 
loss, it is a commercial venture.” I 


37. Similarly, a contract with a Canal 
Company for supplies of stone 


for = 
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making of a canal was considered to be 
a- commercial matter, (See Forget v. 
Baxter, 1900 AC 467). Am Incorporated 


Canal Company whose profits were made.. 


out of the stalls constructed by it was 
held to be a commercial company. ‘See 


Re Warwick & Napton Canal Co. 7 DGM > 


& G 199, n.). 

38. In Jordan v. Tashiro, (1928) 278 
US 123, the Supreme Court of the United 
Stateg of America was required to con- 


sider whether a hospital which was run . 


as a business undertaking could be said 
to be an undertaking for commercial 
purpose within the meaning and for the 


purposes of the Alien Land Law of Cali- ` 


fornia, Stone, J. delivering the opinion 
of the Court, considered the meaning of 


the word ‘commerce’ or ‘commercial’ in. 


-its narrower and wider sense in the fol- 
lowing words at page 127 :-— 

“While in a narrow and restricted 

sense the terms ‘commerce’, or ‘commer- 
cial’, and ‘trade’, may be limited to the 
purchase and-sale or exchange of goods 
and commodities, they may connote, as 
well, other occupations and other recog- 
nized forms.of business enterprise which 
do not necessarily involve trading in 
merchandise. Asakurs v. Seattle; (1923 
265 U. S. 332), And although commerce 
jncludes traffic in this narrower sense, 
for more than a century it has been judi- 
cially recognized that in broad sense it 
embraces ‘every phase of commercial and 
business activity and intercourse. See 
Gibbons v. Ogden, (1824) 9 Wheat 1, 189: 
6. L. ed. 28, 68.” 
The learned Judge then referred to the 
canon of construction that, to the words 
“in treaties” where obligations to foreign 
countries are involved, wider - interpreta- 
tion has to be given. The leaned Judge 
at page 128 held as follows:— 

“Giving to the terms of the Treaty, 
as we are required by accepted pronci- 
ples, a liberal rather than a marrow in- 
terpretation, we think, as the State 
Court held that the terms ‘trade’ and 
‘commerce,’ when used in. conjunction 
with each other and with the grant of suth- 
ority to lease land for ‘commercial sur- 
poses’ are to be given a broader signifi- 
cance than that pressed upon us, and are 
sufficient to include the operation af a 
hospital as a business undertaking; that 
this is a commercial purpose for which 
the Treaty authorizes Japanese subjects 
_to lease lands.” ; 

39. The 1961 Act is enacted to effec- 
tuate the purposes of the New York Con~ 
vention, The Statement of Objects and 
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Reasons of the Act shows that the Act 
seeks to achieve speedy settlement of 
disputes through arbitration. The Act is 
a successor to the Arbitration (Protocol 
and Convention) Act, 1937. The former 


“Act was intended to effectuate the pur- 


poses of the Geneva Convention of 1927. 
There is no escape from the conclusion 
that the said provisions of the Conven- 


‘tions and said Acts are calculated and 


designed to subserve the cause of facilita- 
ting international trade or promotion 
thereof. An expression occurring in such 
statutes, therefore, must receive, consist- 
ent with its literal and grammatical 
sense, a liberal construction. I, therefore, 
take the view that the concept of com- 
mercial relationship in S. 2 of the 1961 
Act takes within its ambit all relation- 
ships which arise out of or are ancillary 
and incidental to the business dealings 
between citizens of two States. The con- 
cept takes within its fold all legal rela- 
tionships pertaining to the international 
trade in all its forms between the citi- 
zens of different States. i 

40. The agreements. between the plain- 
tiffs and the defendants 1 and 2 enshrine, 
as a predominant ‘stipulation thereunder, 
sale of mecessary equipment and machi- 
nery for consideration on terms men- 
tioned therein, The said agreements also 
provide for supply and furnishing by the 
defendants 1 and 2 of technical designs, 
specifications, information and other 
paraphemalia in respect of the technical 
know-how for establishment of facilities 
for production of Polyester Staple Fibre. 
The said agreements also envisage servi- 
ces of the technicians to be provided to 
the plaintiffs. The sale of goods men- 
tioned therein or the supply of technical 
information’ and data covered thereunder 
is for consideration mentioned in the. said 
agreements. A predominant element of . 
the said consideration is the payment of 
the price as provided. therein. A plain 
reading of said agreements seen in the 
context of objectives sought to be achie- 
ved clearly establishes that the agree- 
ments pertain to a commercial dealing 
between the plaintiffs and the defendants 
1 and 2. The four party agreements be- 
tween the plaintiffs and the defendants 
partakes the trading attributes of the 
agreements between the plaintiffs and 
the defendants 1 and 2. The said agree- 
ment is an essential appendage or an 
essential term of the bargain between 
the plaintiffs and the defendants in res- 
pect of a consolidated project for esta- 
blishment of the facilities for production 
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of Polyester Staple Fibre in India by the 
plaintiffs. I reject the contention of the 
learned counsel for the plaintiffs that 
the relationship arising out of the said 


agreements is nat a commercial reletion-— 


ship. Iam of opinion that the reletion- 
ship established by the said agreements 
is commercial in character: the word 
‘commercial’ being used in the wider 
sense under the provisions of S. 2 of the 
2961 Act, ’ 

41, The learned Counsel Shri. Sen 


calls attention to the dicta of authority 


of this Court in K, E. Corpn. v. & De 
Traction, AIR 1965 Bom 114. According 
io the learned Counsel, in an analogous 
situation or on analogous facts, this Court 
took a contrary view, The learned Coun- 
sel emphasises that thig Court in the 
said case held that an agreement which 
provides for technical assistance and 
know-how is mot an agreement of com- 
mercial character. The learned Counsel 
says that this Court characterised such 
an agreement to be an agreement of pro- 
fessional character. In my opinion, the 
ratio of the said decision is inapplicable 
to the facts of the present case, It was 
a case under Arbitration (Protocol and 
Convention) Act, 1987, a precursor of 
1961 Act. In that case it appears that 
there was an agreement between the 
parties for technical assistance for elec- 
trification of railways. The dispute which 
arose between the parties related tc the 
recovery of fees. The contention was that 
the agreement which contemplated the 
provision for technical assistance by So- 
cite De Traction io the Kamani Engineer- 
ing Corporation in consideration of 
feeg payable in that behalf was not an 
egreement of commercial nature, K. K. 
Desai J. took the view that: (at p. 118) 

“having regard to the purpose of the 
Act, I have no doubt that widest mean- 
ing must be given to the word ‘commer- 
cial’ as contained in Sec. 2.. Commerce 
has been held to be a thing involving idea 
cf profits and Mr. Parpia has with some 
force contended that a contract made to 
make profits ought to be considered com~ 
mercial.” ; 
The learned Judge repelled the conten- 
tion that the agreement was commercial 
cn the ground that the agreement before 
him was merely an agreement of techni- 
cal assistance and such an agreement was 
not a contract ‘for sale of anything.’ The 
learned Judge made his finding in the 
following words:— (at p. 118) 

“The contract is on the face of it only 
e contract for technical assistance. The 


. between the parties. The 
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contract does not involve the Defendants 
into ary business of the plaintiffs. It is 
not im any sense participation in profits 
remuneration 
of the Defendants is for that reason des- 
cribed as ‘fees’ and is only on percentage 
basis. By this contract the defendants 
refused to be involved into any business 
of the plaintiffs and/or any contracts of 
the plaintiffs, They have scrupulously 
kept themselves out of any commercial 
relations with the plaintiffs. In my view 
the contract is more like a retainer or 
contract that is made between a Solicitor, 
a Counsel and an advocate on the one 
hand and a client on the other, It is dif- 
ficult to describe such a contract as com- 
mercial, It is, therefore, difficult for me 
to accept Mr. Parpia’s contention that 
this contract should be held to be relat- 
ing to matters considered as commercial 
according to law in force in India.” 

It is very clear that notwithstanding the 
view of the learned Judge as to the con- 
notation of the word ‘commercial’ the 
learned Judge held on the facts before 
him that the agreement in question was . 
not commercial, The facts of the present 
case are different. As already observed 
above, the agreements between the defen- 
dants 1 and 2 provide not merely for 
furnishing of technical know-how but 
also provide for direct sale of equipment 
and machinery; for procuring and fumi- 
shing af equipments amd for services of 
technicians to supervise installation and 
working of the plant, These agreements 
cannot be said to'be agreements for pro- 
viding for mere technical know-how. 
These agreements partake the character 
of whet may be called turn-key jobs. 
These egreements cover a broad spectrum 
of commercial activity needed for the 
establishment the facility for production 
of Polyester Staple Fibre in India by 
the plsintiffs. The consideration men~ 
tioned in the agreement is the price for 
the goods as also the amounts payable for 
the services to he rendered including fur- 
nishing of the technical information, The 
provision asto the technical information is 
merely apart cfthe bargain between the 
parties. It is not the whole of it. In my 
opinion. a co-ordinated understanding of 
the previsions of the said three agree~ 
ments leaves no manner of doubt that the 
agreements involve supply of goods, sup- 
ply of information and supply of services 
for consideration mentioned therein. The 
element of profit is an underlying as- 
sumption’ under these agreements, These 
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agreements must, therfore, be held to 
be commercial in character. 


42. The inescapable conclusion that 
mot clinch the issue, Such a characterisa- 
tion does not amount to saying that the 
agreements between the plaintiffs and 
the defendants come within the purview 
of S. 2 read with S. 3 of the 1961 Act. 
The expression occurring in S, 2 is legal 
relationships, whether contractual or 
not, considered as commercial under the 
law in force in India’ (emphasis supplied). 
It, therefore, follows that not only should 
the relationship be commercial but such 





a relationship should be ‘considered as 


commercial under the law in force im 
India.” The use of the word ‘under’, in 
my opinion, is deliberate and predicates 
coverage. It posits a cloak enveloping 
an act. In legal parlance the word 
‘under’ connotes ‘by. virtue of. I is 
sometimes also translated as ‘pursuant 
to. The expression ‘under the law’, 
therefore, must mean ‘by virtue of a 
law for the time being in force’. In other 
words, before provisions’ of S. 3 can be 
invoked, the agreement must be an 
agreement embodying a relationship zon- 
sidered commercial under a provision of 
law, In my opinion, in order to invoke 
the provisions of S. 3 it is not enough to 
establish that an agreement is commer- 
cial, Itmust also be established that it is 
commercial by virtue of a provision of 
law or an operative legal principle in 
force in India. 


43. Shri M. H. Shah, the learned Coun- 

_ sel for the defendants, ‘submits that the 
law in force means the law generally in 
force in India. According to the learned 
counsel, it is not necessary to identify 
the provisions under which a relation- 
ship is considered commercial. > The 
learned counsel says that it is encugh 
to show that the relationship is commer- 
cial ag normally understood in the l=gal 
parlance. The contention is that the use 
of the words ‘commercial relationship 
is in contradistinction to cultural or 
matrimonial relationship. I am unable 
to appreciate the contentions, The ques- 
tion is not as to the import of the- word 
‘commercial’, The question is what effect 
should be given to the expression 
sidered commercial under the law in 
force in India’, There is no running 
away from the fact that the commercial 
relationship under S. 2 must be a re- 
lationship considered commercial urder 
the provisions of a law in force in Inilia. 


„c9 ; - In India’ otiose. 
agreements are commercial however does. > 


‘cons 
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The interpretation sought to be given by 
the learned counsel, if accepted, will 
render the words ‘under the law in force 
Such an interpretation 
will have to be eschewed. The conten- 
tion of the counsel, threfore, deserves to 
be rejected, Shri Shah is unable to call 
in aid any statutory provision or any 
operative legal principle in India, Shri 
Sen’s reference to R, 210-of the original 
said Rules of this Court is inapposite. 
Shri Shah rightly criticises it on the 
ground that the said rule is devised for 
an altogether different purpose. It does 
not deal with the concept of commercial 
relationship ag a provision of the general 
law of the land. In the circumstances, 
I must hold that the agreements though 
commercial do not fall within the co- 
verage of S, 3 of 1961 Act. 

44. I am not impressed by the con- 
tention of ShriA.K.Sen that the arbitra- 
tions postulated in the agreements have 
become incapable of performance and 
thus come within the getaways postulat- 
ed by S. 3 of the 1961 Act. Can it be 
said that the arbitration clauses contain- 
ed in the said agreements are incapable 
of being performed? The answer to such 
a question must be in the negative. The 
arbitration agreements are capable of 
performance. The defendants and the 
plaintiffs can invoke the arbitral fori en- 
umerated in the said arbitration clauses. 
The arbitral fori set forth in the said ar- 
bitration clauses can arbitrate upon the 
disputes and differences between the 
plaintiffs and the defendants which have 
arisen in respect of matters covered by 
the said arbitration clauses. May be, 
that having regard to the three different 
arbitrations contemplated by the said 
clauses or the different principles of law 
governing the said arbitrations, there 
might be a possibility of conflicting 
awards. The conflicting awards, 
however, would mot render the 
arbitration agreements incapable of per- 
formance, The possibility of conflicting 
awards merely makes invocation of the 
arbitral provisions undesirable or im- 
proper or inexpedient. But that would 
not be the same thing ag “incapable of 
being performed” within the meaning of 
the said expression occurring in S, 3 of 
the 1961 Act. 

45. I am equally unimpressed by the 
contention of the plaintiffs that the dis- 
putes between the parties are not in re- 
gard to the matters which have been 
agreed to be referred. The claims of the 
plaintiffs are based on the alleged breach- 
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es committed by the defendants | and 
= of their respective obligations under 
their respective agreements with the 


plaintiffs. Such breaches entitle the plain- 


tiffs to claim damages and other reliefs 
against the said defendants. Under the 
cour party agreement the defendanzs 1 
and 2 are also liable as guarantors in 
respect of.the breaches committed res- 
pectively by each of them. The defen- 
dants 3 are liable under the said four 
party agreement for the breaches com- 
mitted by the defendants 1 and 2. These 
disputes and differences arise out of the 
agreements to which the plaintiffs and 
the defendants are parties. The disputes 
and differénces are covered by the mat- 
“erg enumerated in the arbitration clauses, 


46. In my opinion, however, there is 
another obstacle in the way of the de- 
tendants in so far as their contertions 
ased- on the provisions of S. 3 of the 
1961 Act are concerned. S. 3 of the 1961 
Act refers to ‘an agreement.’ The words 
are ‘an agreement.’ The use of the arti- 
dle ‘an’ indicates the intendment of the 
section. The section, in my view, deals 
-with a situation where there exists an 
agreement and the party to such an 
agreement commences legal proceedings 
:n a Court in respect of a matter covered 
3y the said arbitration agreement. The 
section does not contemplate plurality of 
agreements impinging upon a dispute or 
a set of disputes. The section has no ap- 
plication to a situation where plurality 
of agreements converge on disputes and 
differences which arise out of a single 
sransaction or a series of transactions 
‘which are imextricably linked with each 
other, This interpretation of the provi- 
sions of the section is in consonance with 
she intendment, purposes and scheme of 
the 1961 Act. The 1961 Act is calculated 
zo provide for speedy and effectual set- 
-lement of international disputes arising 
but of international trade, The comolica~ 
“ions which normally arise from the ap- 
olicability of the principles of Private 
“nternational Law by reason of plurality 
of agreements impinging on a dispute 
‘will result in a very unsatisfactory situa- 












application of multifarious and often con- 
flicting principles of Private Interna- 


The conflicting awards resulting from 
the multiple arbitral fori contemplated 
y the multiple agreements, in my opin- 
on would not subserve the intendment 


sional Law to a particular set of disputes. | 


of or the purpose contemplated by, the 
Act. It would thwart the achievement ofj. 
objectives sought to be served by the 
1961 Act. It- willi, therefore, have to be 


~ opined that S. 3 of the 1961 Act hag ap- 


plication only to a case and only to such 
a ‘case, where there exists one agreement 
which provides for a particular arbitral 
forum and a suit is commenced by a 
party to such an agréement ‘or by a per- 
son claiming through him in respect of a 
matter which is covəred`by such an 
agreement. Any otner interpretation 
would not only ignere the significance 
of the use of the word ‘an? in S. 3 but 
would make its machinery unworkable 
and thus defeat the purposes sought to 
be subserved by the provisions of the 
1961 Act, ‘ 


47, In the instant case there. are three 
arbitration agreements. These arbitration 
agreements provide sor three different 
arbitral fori, Umder Ex. A to the plaint 
the arbitration has to be in London, 
Under Ex. B to the plaint the arbitration 
is in India. Ex. C to the plaint provides 
for arbitration at LonGon. Thus, three ar- 
bitral fori — two sitting in London and 
one in India — are envisaged by the 
plaintiffs and the deiendants. Not only 
that, the parties have chosen different 
proper law to govern the proceedings. 
Ex, A provides for th applicability of 
the rules of the International Chamber 
of Commerce and the provisions of the 
Indian Arbitration Act with the rider 
that in case of conflicts the rules of In- 
ternational Chamber cf Commerce should 
prevail, Ex. B provides for the applicabi- 
lity of the rules of the International 
Chamber of Commerce and the provisions 
of the Indian Arbitration Act in the same 
way. It is a moct question as to whe- 
ther having regard tc the provisions of 
the 1940 Act (India Arbitration Act) an 
arbitration contemplated to be held is 
India would permit the supremacy or 
paramountcy of the cules of the Inter- 
national Chamber in case of conflict 
between the provisions of the 1940 Act 
and the rules of the International Cham- 
ber of Commerce, Tke agreements were 
made in the United States of America. 
There is no evidence with regard to the 
rules of American private international 
law to enable me to make a finding as to 
whether under the legal system of the 
U. S. A. provisions of the Indian Arbitra- 
tion Act would or would not override 
provisions of the International Chamber 


of Commerce in respezt of an arbitration 
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the venue whereof is in India. This 
question need not, however, be - decided. 
It is sufficient for the purposes of the 


present controversies to. observe that the .. 


arbitration agreements. postulate applica- 
bility of different systems of law as the 
proper law governing the . arbitration: 
between the” parties, The arbitration 
clause contained in the four party agree- 
ment specifically’ cormnmended by Shri 
M. H. Shah for the defendants does mot 
help matters, It does not further ` resolu- 
tion of the problem. It provides for the 
arbitration in England and the applica3i- 
lity of the rules of thé Interantional 
Chamber of Commerce. It however, can- 
mot govern disputes arising under other 
two agreements, These multifarious fac-. 
tors governing the adjudication of dis- 
putes and differences which constitute an 
indivisible metrix for determination, in 


my opinion, take the case outside the 
pale of S, 3 of the 1961 Act. 
48. The principles which govern ihe 


grant of stay under S. 34 of the 1940 Act 
are well settled. All the principles need 
mot be noticed. One of the grounds on 
which the Court refuses stay of proceed- 
ings is that the arbitration is appropriate 
for part only of disputes. The retionale 
of the rule lies in the principle that nor- 
mally splitting of causes of action 
for the purposes of adjudication is 
not encouraged so as to avoid plura- 
lity of proceedings and  conflictmg 


decisions. In Gava Electric Supply Co. 
v. State of Bihar, AIR 1953 SC 182, che 
Supreme Court confirmed an order of 


rufusal to stay the suit on the ground 
that certain issues arising in the suit 
were mot covered by the arbitration 
clause contained in the agreement on 
which the suit was based. It may hew- 
ever, be seen that a Division Bench of 
this Court (K. D. Desai and Vaidya JJ.) 
in Prakash Cotton Mills Pvt. Ltd. v. Pun- 
jab Cotton Co., (Exp. & Imp.) Pvt. Ltd. 
Appeal No, 112 of 1969, decided on 14 
Oct. 1969 (unreported), lessened the rigour 
of the view taken by the Supreme Court 
by holding that in a case where the frame 
of the suit is vexatiously designed to pro- 
vide an escape from compliance with an 
obligation to refer disputes to arbitration, 
the Court could grant stay of proce2d- 
ings notwithstanding the fact that the 
effect thereof would be splitting the 
eause of action in the suit. 

49. Shri M.. H. Shah, the learned 


Counsel for the defendants, submits that 
in the present case there would be no 
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splitting of any cause of action. The 
learned Counsel contends that the entire 
claim against the defendants in- the suit 
arises out of ‘the four party agreement, 

paraphrasing the- 
submission of the learned Counsel), ‘to 

the ‘individual liabilities under their res- 
pective agreements,’ I am afraid, such a 
contention cannot be upheld. It is un- 
doubtedly true that the liability of the 
defendants 1 in regard to the breaches- 


committed by the defendants 2 and that 


of the defendants 2 im regard to the 
breaches committed by the defendants 1 
or the liability of the defendants 3 with 
respect to the breaches committed by the 
defendants 1 and 2 of their obligations 
under their respective agreements are 
governed by the said four party agree- 
ment. But that liability appears to be 
limited to the extent of Rs. 50,00,000/-. 
The claim of the plaintiffs in suit is in a 
sum of Rs. 5,58,07,731.87 p., as against the 
defendants 1 and 2. The claim relates to 
the breaches committed by the defendants 
l and 2 respectively of their obligations 
under their agreements, One of the 
grounds upon which damages are claimed . 
is that the test runs were not properly 
conducted. It is undoubtedly true that 
the obligation for test runs was that of 
the defendants 2. That may be so. But 
the obligation of the plaintiffs to pay a 
part of the consideration to the defen- 
dants 1 under their agreement with the 
defendants 1 could arise only after the 
successful test runs were held by the 
defendants 2 in consonance with their 
obligations as contained in Article V of 
their agreement with the plaintiffs. As 
already observed above, the terms of the 
agreements telescope into each other. 
The learned Counsel for the defendants 
emphasises that the liability of the de- 
fendants under the four party agreement 
is common and identical. That, however, 
does not detract from the position that 
the cause of action: against all the 
defendants arises under three agreements. 
The cause of action even in respect of the 
enforcement of rights under the four 
party agreement is founded upon breaches 
committed by the defendants 1 and 2 of 
their respective obligations. Moreover, 
the assertion of the learned Counsel him- 
self that the entire claim arising under 
the four party agreement is subject to 
the individual liabilities of the defen- 
dants 1 and 2 under their respective 
agreements unmistakably underlineg the 
fact that the disputes and differences in 
respect of claims of the plaintiffs as. 


418 Bom, [Prs. 49-52] I. O. Chemicals v, Chemtex Fibres Inc. (Mridul J.) - ALR. 


against defendants 1 and 2 for breaches. 


by them of their respective obligations 
under their respective agreements are 
wholly outside the purview of the arbi- 


tration clause contained in the four 


party agreement. The frame of tke suit, 
of necessity, is indivisible. The suit has 
<- been properly framed having regard to 
the terms and conditions of the said 
three agreements and the facts of the 
case, The suit, in regard to the claims 
of the plaintiffs or the liabilities of the 
defendants, raises common questions of 
fact and law. The evidence pertaining 
to the claim in suit would be common and 
identical. In these circumstances, it 
‘cannot be said that the frame of the suit 
is vexatious or is deliberately so designed 
as to enable the. plaintiffs to get out of 
their obligations arising under the arbi- 
tration clauses contained in the said 
agreements, The ratio of the decision of 
the Division Bench of this Court in Pra- 
kash Cotton Mills (Appeal No. 112 of 
1969) is inapplicable to the facts of the 
present case, 


50. The balence of convenience also 
requires that this Court should. decline 
stay of the preceedings in the suit. The 
arbitrations under the plaintiffs’ agree- 
ments with the defendants 1 and defen- 
dants 3 are to be held in London. The 
arbitration under the agreement with the 
defendants 2 has as its venue some place 
in India The entire evider:ce will be in 
India inasmuch as the plaintiffs claim that 
the defendants 1 and 2 committed brea- 
ches of the obligations which had to be 
performed in India. The reports in re- 
gard to the test runs and other vital 
issues in the matter would be in India. 
There is yet another aspeci. It is that 
in course of the negotiations between the 
parties, after the filing of the suit, no 
final agreement was arrived at by which 
the arbitration clauses were modified, but 
parties had anticipated difficulties in the 
matter of grant of foreign exchange. I 
cannot ignore the fact that one of the 
essential factors which weighed with the 
parties and which came up for serious 
consideration was the unlikelihood of the 
Reserve Bank senctioning necessary foreign 
exchange to the plaintiffs, This is clearly 
reflected in the minutes of the meetings 
dated 18th and 19th Feb. 1976, the draft 
agreements as also the draft letters 
Ex, H (collectively) to the petition. In 
the V/O. Tractoroexport’s case (AIR 1971 


SC 1) (supra) the Supreme Court had 
oceasion to consider the impact of such 


a situation. At page 12 of the report the 
Supreme Court observed as follows:— 

“In-this context we cannot also ignore 

what, has been represented during the 
arguments, Current restrictions imposed 
by the Government of India on the 
availability of, foreign exchange of which 
judicial notice can be taken will make 
it virtually impossible for the India firm 
to take its witnesses. to Mascow for ex- 
amination before the arbitral tribunal 
and to otherwise properly conduct the 
proceedings there.” 
The learned Counsel for the defendants 
contends that the question whether foreign 
exchange woud or would mot be avail- 
able is a question of fact and there is no 
material on record to warrant any find- 
ing that requisite foreisn exchange will not 
be available to the plaintiffs. In my 
opinion, such a contention puts a gloss 
over the footing on which the parties 
themselves proceeded in course of the 
negotiations. The mirutes of the meetings 
dated 18th Feb. 1976 and 19th Feb. 1976 
ag also the draft letters Ex. H colly, to 
the petition show tkat parties themsel- 
ves anticipated difficulties in the matter 
of the Reserve Bank granting foreign 
exchange for the purposes of enabling 
the plaintiffs to pay even the fees of the 
English arbitrator, Implicit in the said 
footing was the likelihood of the Reserve 
Bank mot sanctioning foreign exchange. 
Consequently, having regard to the facts 
that the evidence oź the matter would 
be in India and thas the Reserve Bank 
might mot sanction foreign exchange 
to the plaintifis, it will have to be held 
that the balance of convenience requires 
that the suit cught rot to be stayed and 
the foreign arbitration should not be per- 
mitted to proceed sc as to considerably 
prejudice the claims or the defences of 
the plaintiffs, 

51. In the circumstances, while reject- 
ing the contention of the plaintiffs that 
there was a modification or a superses- 
sion of the arbitration clauses contained 
in the three agreements between the 
plaintiffs and the defendants, I must hold 
that the defendants kave not made out a 
ease for stay of the proceedings in suit 
No. 199 of 1976. In tne result, I pass the 
following order:— 

52. In Petition No. 72 of 1976 relief 
in terms of prayer (a) declined. As to 
prayer (b), in view cf S. 35 of the Arbi- 
tration Act, relief in serms thereof grant- 
ed. The Notices of Motion Nos, 452 of 
1976, 453 of 1976 and 454 of 1976 as also 
the Arbitration Petitions Nos, 88 of 1976, 
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89 of 1976 and 90 of 1976 dismissed. No 
order on the Arbitration Petition No. 73 
of 1976 in view of the final order, made 
` in the main petition being:. Arbitration 
Petition No, 72 of 1976. 

53. With regard to costs, the plaintiffs 
have failed on their factual contention 
but have succeeded on other points raised 
by them in support of their ‚claims, The: 
matters were“ argued at length, In - the 
facts and circumstances ‘of the case, I 
think that the proper order for costs 
would be to make costs of all these pro- 
ceedings costs in the said Suit No. 199 of 
1976, 

Order accordingly, 
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Janu Chandra Waghmare and others, 
Petitioners v, The State of Maharashira 
and others, Opponents. 

Special Civil Applns. Nos. 1553 etc. of 
1974; 2381 etc. of 1975; 124 etc. of 1976; 
with Misc, Petn, Nos. 265 ete. of 1976 
1465 of 1975, D/- 14-7-1977. 

{A) Constitution of India, Art. 246 — 
Interpretation of legislative entries — 
General principles. 

The general principles ‘relating to ihe 
interpretation of legislative entries in 
the Seventh Schedule can be summaris- 
ed thus:— A 

(a) Entries In the three Lists are 
merely legislative heads or fields of 
legislation, they demarcate the azea 
over which the appropriate legislatures 
can operate; (b) Allocation of subjects in 
the Lists is not by way of scientific or 
logical definition but is a mere enumera- 
tion of broad and comprehensive cate- 
gories; dictionary meaning of the words 
used, though helpful, is not decisive; (c) 
Entries should be interpreted 
and liberally, widest amplitude beng 
given to the words employed, because 
few words of an entry are intended to 
confer vast and plenary powers; (d) En- 
tries being heads of legislation, none of 
the items in the Lists is to be read in a 
narrow and restricted sense but should 
be read broadly so as to cover or extend 
to all cognate, subsidiary, ancillary or 
incidental matters, which can fairly end 
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broadly | 
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reasonably be said to be comprehended 
in it; (e) Since the specific ertries in the 
three Lists between them exhaust all 
conceivable subjects of legislation, every 


“matter dealt with by an ‘enactment 


should as far as possible be allocated to 
one or the other of the Entries in the 
Lists and the residuary Entry 97 in List 
I should be resorted to as: the last refuge; 
and (f) If entries either from different. 
Lists or from the same List overlap or 
appear to conflict with each other, every 
effort is to be made ta reconcile and 
bring out harmony between them by 
recourse to known methods of reconcilia- 
tion. (Para 20). 


(B) Constitution of India, Schedule 7, 
List IX „Entry 19 — Term ‘forests’ — Con- 
notation. 

The term ‘forests’ in its normal and 
popular connotation includes all that 
goes with it, such as, trees with fruits on 
them, shrubs, bushes, woody vegetation, 
undergrowth, pastures, honey-combs at- 
tached to trees, juices. dried on trees, 
things embedded in the earth like mines 
and quarries with their produce locked 
up in the land, wild and stray animals 
(excluding domestic animals like cows, 
buffalos, goats, sheep ete.) living in the 
forest; in other words, forest produce in 
its primary and natural state lying in 
the forest as well as wild animals living. 
therein unquestionably go with the forest 
and there can be no dispute that such 
forest produce and such wild animals, 
would be included in the concept of 
forest and the expression ‘forests’ as a 
legislative head would surely imclude 
within its compass all these things. 

(Para. 21) 

(C) Constitution of India, Schedule 7 
List JI, Entry 19 — Forests — Forest 
produce severed by -human agency — 
Whether forms part of: forest, 

Even if any fcrest produce is severed 
from its place of birth or origin through 
the intervention of a human agency, if 
such s@vered forest produce continues to 
lie in the forest in its primary or pre- 
dominantly primery state without any- 
thing being done to it for altering or 
changing its natural condition, the same 
will still form part of the forest. What 
types of processes undertaken will make 
such forest produce, severance‘ whereof 
from its place of birth or origin has 
been effected by a human agency, cease 
to be in its primary or- predominantly 
primary state will depend upon the 


- nature or kind of the produce and the 
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degree of sophistication done to if and 
will have to be decided on the facts of 
each case, but so long as any such forest 
produce, whether attached to or detach- 


ed from its place of birth or origin, . is. 


lying in the forest in its primary or pre- 
dominantly primary state, it will form 
part of the forest and the expression 
‘forest? will include it within its com- 
pass, (Para 21) 

The aspect whether a particular “orest- 
produce has became moveable property 
or not by reason of either physical seve- 
rance from its place of birth or origin or 
legal severance, as in the case of stand- 
ing trees under a contract of sale where 
property has passed to the purchasar, is 
not of much consequence, but the test 
would be whether the forest produce, 
even if it were severed from its place of 
birth or origin either physically or legal- 
ly, is lying in the forest in its primary 
or predominantly primary state and if 
. it is so lying, it will form part of the 
forest and the expression ‘forests’ as a 
legislative head under Entry 19 of List II 
will include the same within its compass 
but if such produce has ceased to be in 
its primary or predominantly ` primary 
_ state by reason of any sophistication 
done to it the same will not form part 
of the forest and the legislative head 
forests’ under Entry 19 of List If will 
not include it within its scope. (Para 22) 


(D) Maharashtra Private Forests (Ac- 
quisition) Act (29 of 1975), Preamble (as 
amended by Act No, 72 of 1975), S. 3 — 
Constitutional validity — Act and .S. 3 
are net void on ground of lack of legis- 
lative competence. 

The Acquisition Act and S. 3 thereof 
read with the two definitions ‘forest’ and 
‘private forest’ given in S, 2 (c-1) and 
5. 2 (£) directly fall within the legisla- 
tive competence of the State Legisla- 
ture under Entry 19 of List Ii read with 
Entry 42 of List III of the Seventh Sche- 
dule to the Constitution. (Para 37) 

As regards the definition of ‘forest’ in 
S. 2 (c-1), the main (‘meaning’) clause is 
in two parts; the first part refers te what 
ean be described as natural forest. ex- 
cept to the extent that the parenthetical 
words ‘whether standing, felled, found 
or otherwise’ describe trees in an arti- 
ficial manner. It is true that fallen or 
felled trees ordinarily cease to be trees 
but these without anything more being 
done to them, do not cease to be part of 
the forest if they are lying there in 
their primary or natural state and there- 
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fore it cannot be said that the artificia- 
lity introduces something over which the 
State Legislature has no competence. 
Fa ee (Para 25) 
As regards second part of the main 
clause of $. 2 (c-1), a reasonable nexus 
exists between -the tract of land covered 
by this second part with natural forest 


‘and the tract of land covered by this 


part has ensured the existence of essen- 
tial attributes of natural forest and 
therefore cannot be regarded as artifi- 
cial. Turning to the inclusive part. of the 
definition of ‘forest’, the types of land 
sought to be included under sub-cls. (i) 
to (iv) possess reasonable nexus with 
and attributes of a natural forest. With 
regard to'sub-cl. (v), the fallen or felled 
forest produce without any changes be- 
ing brought about by any process of so- 
phistication and lying in its primary or 
natural state in the forest would form 
part of forest. Therefore, in respect of 
sub-cls, (i) to (v) of S. 2 (c-1), the artifi- 
ciality, if any, cannot be said to intro- 
duce such matters over which the State 
Legislature has no competence. 

(Paras 25, 26) 


With regard to the expression ‘forest 
produce’ appearing in S. 2 (e-1) (v), the 
same has not been defined in the Act. By 
reason of S, 2 (4) that expression will 
have the same mé@aning as has been as- 
signed to it in S. 2 (4) of the Forest. Act, 
1927, and under S. 2 (4) ‘forest produce’ 
includes ‘timber’ and ‘trees’ which ex- 
pressions are further defined in Ss. 2 (5) 
and 2 (7) of the Forest Act. But these 
definitions in the Forest Act cannot be 
read into the expression ‘forest produce 
occurring in S. 2 (c-1) (v) so as to con- 
tend that several items of forest pro- 
duce under the revised definition under 
S. 2 {c-1) (v) would be beyond the legis- 
lative competence, The reasons for this 
are:— (i) the aims and objects of the 
two enactments are different, (ii) if so 
read, it would lead to incongruous and 
absurd results and (ili) the juxtaposition 
in which the expressions ‘forest produce’ 
and ‘therein’ occur in S, 2 (e-1) (v) sug- 
gests that the said definitions should not 


be read in S, 2 (c-1) (v). (Para 28) 
‘The legislative intent is to include 
within expression ‘forest produce’ such 


produce which satisfies three conditions 
viz. (i) it must be the produce of the pri- 
vate forest concerned, (ii) it must be Iy- 
ing in the forest in normal course on the 
appointed day and (iii) irrespective of 
whether it is attached or embedded or 
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severed from its place of birth or origin, 
it must be found in its primary or pre- 
dominantly primary state or cond:tion 
without any process 
Having regard to the above discussion, 
the conclusion is that S. 2 (c-1) which 
defines ‘forest’, notwithstanding some 
amount of artificiality therein, is within 
the legislative competence of the State 
Legislature. . (Para 29) 
Turning to the definition of ‘private 
forest? given in S. 2 (f), the artificiality 
involved therein, if any, is indeed of a 
very minor nature and does not intro- 
duce anything over which the State Le- 
gislature has no competence. (Para 30) 
The contention that the forest projuce 
would not vest in the State Government 
along with private forests on construc- 
tion of S. 3 read with definitions of 
` “forest? and ‘private forest’ and because 
of absence of separate provision for pay- 
ment of compensation for acquisition of 
forest produce, is not sound for the fol- 
lowing reasons, In the first place, the 
scheme clearly shows that under S, 3 all 
private forests vest in the State Govern- 
ment and since both the expréssicns— 
‘forest’ as well as ‘private forest’ — nave 
been defined in the Act what vests in 
the State Government is private forest 
as per S. 2 (f) and in order to be 'pri- 
vate forest? under S. 2 (f) it must be 
‘forest’ under S. 2 (c-1),in the first in- 
stance and read in this manner the ex- 
pression ‘all the private forests’ occur- 
ring in S. 3 will include ‘forest produce’, 
The proposition that one definition can- 
not be read into another definition in an 
enactment is not correct, 
(Paras 31, 32) 
As regards absence of separate provi- 
sion for compensation for acquisition of 


- forest produce is concerned, no inference: 
can be drawn that absence of such pro- 


vision indicates no vesting. This cir:um- 
stance of absence of provision, however, 
has no relevance to the question of l2gis- 
lative competence of State Legislature, 

(Para 34) 

(EŒ) Maharashtra Private Forests (Ac- 
quisition) Act (29 of 1975), Ss. 3, 5 — 
‘Constitutional validity — Ss. 3 and 5 are 
not violative of Art. 301 of Constitution. 
(Constitution of India, Art. 304). 

The question of validity of restrictions 
on freedom assured under Art. 301 of 
the Constitution can be decided on the 
following propositions:— 

(a) Restrictions, freedom from which 
is guaranteed by Art. 301, must be such 
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restrictions as directly or immediately 
restrict or impede trade and commerce; 
in other words, in determining the limits 
of width and amplitude of freedom gua- 
ranteed by Art, 301, the test to apply 
would be: Does the impugned  réstric- 
tion operate directly or immédiately on 
trade and commerce, (b) Laws regula- 
tory of trade, commerce and intercourse 
or laws imposing compensatory taxes are 
beyond the purview of the restrictions 
contemplated by Art. 301. AIR 1961 SC 
232, AIR 1962 SC 1406 and AIR 1975 SC 
583, Relied on. (Para 48) 


Compulsory acquisition of goods can 
amount to restriction, burden or hind- 
rance on trade and commerce but only if 
such acquisition or expropriation is 
undertaken with the object or purpose 
of impeding, repressing or destroying 
trade or commerce or is directed wholly 
or partially against free trade and com~ 
merce. Having regard to the aforesaid 
proposition, it can be said that acquisi~ 
tion simpliciter must be distinguished 
from acquisition which is undertaken as 
a means or instrument of interference 
with trade or as a part of the scheme to 
control, restrict, impede or adversely 
affect trade or commerce. 20 Cal LR 54, 
1932 AC 542 and 1936 AC 578, Relied on. 

(Para 51) 


In view of this, so far as the Maha- 
rashtra Private Forests (Acquisition) Act, 
1975, is concerned, there is nothing to 
indicate that compulsory acquisition or 
expropriation of forest produce authoris- 
ed by S. 3 of the Act is directed, wholly 
or partially, against inter-State or intra- 
State trade or commerce or has been 
undertaken for the purpose of interfer- 
ing, restricting or impeding trade or 
commerce, The said provision therefore, 
cannot be said to offend Art, 301 of the 
Constitution. (Para 52) 

Even assuming that the aforesaid: view 
is wrong, ‘the direct and immediate 
effect’ test mentioned above is not satis- 
fied in the instant case, The only direct 
and immediate effect of acquisition of 
forest produce authorised by S. 3 of the 
impugned Act is divesting of title; the 
impugned provision depriv2s the owners 
of private forests and their contractors 
primarily of their title to the forest pro- 
duce and such title gets vested in the 
State with effect from the appointed 
day. The further consequence which 
ensues upon such divesting of title, 
namely that the owners and contractors 
are prevented from removing or taking 
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cut the said produce from the concerned 
forest for being used in the course of 
their trade is really a consequence upon 
E€ consequence and as such will have to 
ke regarded as an indirect or remote 
effect on their right to carry on trade 
freely. The acquisition of the forest pro- 
cuce under the impugned provision hits 
the forest owners and contractors (hav~ 
ing interest in the produce) in their 
capacity as owners or as persons having 
troprietary interest in the produce and 
rot as traders and as such the effect of 
tre acquisition on their trade is secon- 
čary and mediate and not direct or im- 
mediate. In view of this, even on the 
ground that ‘the direct ang immediate 
effect’ test has not been satisfied in this 
ease, Ss, 3 and 5 do not violate Art. 301 
of the Constituticn, (Para 53) 


(F) Maharashtra Private Forests 
quisition) Act (29 of 1975), S. 3 — Con- 
scitutional validity — S. 3 is not void on 
ground of trenching upon occupied field 
under Central Act 67 of 1957. (Constitu- 
thon of India, Art. 246). l 


The pith and substance of the Acqui- 
stion Act is acquisition of private fo- 
rests. The Act does not deal with mines 
oz quérries as such or in any manner 
with mineral development. The minerals 
and quarry products are forest produte 
like any other produce in private forest 
and along with private forests that vest 
in the State Government under S. 3 of 
tae Act mines and quarries, if any, lying 
in such forests together with their pro- 
ducts would vest in the State Govern- 
ment, The Act deals with leasehold inte- 
rest in mining leases or rights of licen- 
$2es-in prospecting licences, including 
tie extinguishment thereof, clearly inci- 
dentally for properly vesting all the pri- 
vate forests in the State Government 
free from all encumbrances, That being 
the position the Acquisition Act and 
&. 3 thereof cannot become invalid due 
tə such incidental encroachment on the 
ozcupied field under the Central Act 67 
of 1957 — Mines and Minerals (Regula- 
tion and Development) Act. The Acquisi- 
tion Act is perfectly valid as fall- 
ing within the legislative competence 
of the State Legislature under Entry 19 
of List I] read with Entry 42 of List II 
of the Seventh Schedule to the Constitu- 
ion and such arn enactment cannot be 
invalidated by reason of such incidental 
encroachment on occupied field under 
tne Central Act 67 of 1957, AIR 1947 PC 
6), AIR 1954 Mad 291, AIR 1951 SC 318 


i 
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and AIR 1866 SC 1307, Relieq on; AIR 
1970 SC 1436, Distinguished. (Para 56) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1654 | 55, 56 
1975 SC 583: 19753 Tax LR 1361 
39, 44, 47 
1¢ 


ATR 1973 SC 1461 

AIR 1970 SC 999 : 18 
ATR 1970 SC 1275 42, 43 
AIR 1970 SC 1436 55, 57 
ATR 1970 SC 1453 s d 18 
AIR 1966 SC 1307 ; a9, 56 
AIR 1964 SC 925 47 
AIR 1964 SC 1284 55 
AIR 1963 SC 703 19 
AIR 1962 SC 1044 18 
AIR 1962 SC 1406 39, 42, 43, 
44, 45, 47, 51 
AIR 1961 SC 232 39, 43, 44, 
; 45, 46, 47, 53 
AIR 1961 SC 459 i 55 
AIR 1959 SC 544 ; 18 
AIR 1958 SC 468 43 
AIR 1954 SC 561:11953) 1 SCR 568 49 
AIR 1954 Mad 291 56 
AIR 1953 SC 375 13 

AIR 1951 SC 318: 1953 Cri LJ 1361 
19, 56 
1950 AC 235: (1949) 2 All ER 755, Com- 
monwealth of Australia v. Bank of 
New South Wales 46, 49, 51 
AIR 1947 FC 1 19 
AIR 1947 PC 60 56 
AIR 1946 PC 66:73 Ind App 59 49, 51 
AIR 1941 FC 164 ` 18 
AIR 1941 FC 47 17, 18 
ATR 1939 FC 1 ' 48 
(1936) AC 578:155 LT 393, James v. 
Commonwealth of Australia 19, 
50, 51 
(1932) AC 542:147 LT 321, James v. 
Cowan 49, 50, 5E 
1932 AC 559 51 
(1897) AC 22:75 LT 426, Salomon v. 
Salomon & Cc. 49 


20 CLR 54 (Aus), Stace of New South 
Wales v. Commonwealth ` 50, 51 
40 CLR 1, James v. South Australia 51 
43 CLR 386 (Aus), James v. Cowan 
49, 51 
48 CLR 266, Peanut Case 51 
K. K. Singhvi with V. A. Gangal, 
K, N. Kore, B. N. Simghvi, Mrs. Pushpa 
K. Singhvi and S. G. Page, for Peti- 
tioners; N. H. Gursahani with A. M. 
Salik, Addl. Govt, Plezders for Advocate 
General, for Nos, 1 to 3 and 5 to 6) and 
V. Z. Kankaria (for Nə. 4), for Oppo- 
nents. 
TULZAPURKAR, Ag. C. J:— These 
petitions raise commom questions as to 
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constitutional validity of the Maharash- 
tra Private Forests (Acquisition) Act, 
1975, being Act No, 29 of 1975, as amend- 


ed by Act No. 72 of 1975. The constitu- i 
tional validity of the said Act has been ;' 


mainly challenged om three grounds: (a) 
that the State Legislature of Maharash- 
tra lacks legislative competence to enact 
the measure, particularly S. 3 thereof, 
to: the extent to which it purports to vest 
in the State Government. the ‘forest pro- 
duce’ while -acquiring all private forests 
im the State, (b) that the said enactment, 
particularly Ss. 3 and 5 thereof, contra- 
vene the freedom of trade, commerce 
and intercourse guaranteed under Art. 301 
of the Constitution and (c) that the en- 
actment, particularly S. 3 thereof, waich 
purports to acquire not merely of mines 
and minerals, major as well as minor 
but also mining leases, licences and 
other rights in mines and minerals zron- 
flicts: with and. trenches upon the ozcu- 
pied. field under the Central Act 67 of 
1957 — Mines; and Minerals (Reguletion 
and Development) Act, 1957 — passed by 
Parliament: under Entry 54 of List I and 
therefore is void. The validity of 3. 3 
of the said enactment to the extent to 
which it purports to. acquire and vest the 
‘forest produce’ im the State 
ment was; also sought to be challenged 
om the ground that such acquisition was 
violative of Art, 31 (2) of the Conszitu- 
tion but im view of the fact that the said 
enactment has: now been put in the 9th 
Schedule of the Constitution by the 40th 
Constitutional Amendment Act, the said 
challenge, no longer survived. But the 
40th Constitution Amendment Act itself 
was also challenged as ‘being invalid and 
ultra. vires the powers of the Parliament 
on certain grounds, but the said chal- 
lenge was: not pressed by the petitioners 
at the hearing. The challenge to the 
-constitutional validity of the said Act 
on. the three grounds mentioned above 
arises in the following circumstances: 

2. The aforesaid bunch of three peti- 
tions: have been referred to this larger 
Bench. as they involve common. grounds 
of challenge to the constitutional vali- 
dity of the aforesaid Act but it will be 
sufficient if facts. pertaining to Special 
Civil Application No. 1553 of 1974 in 
which common questions were raised for 
the first. time are set out in detail. The 
first petitioner (Janu C. Waghmare) was 
the proprietary Jagirdar and owner of 
the private forest comprised in S. Nos. 


3, 16/1, 19, 42 and 147 situate in vilage 


Ambatha, Taluka Surgana, District Nasik. 
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The said jahagir stood abolished under 
S. 3 of the Bombay Merged Territories 
and Areas (Jagirs: Abolition) Act, 1952 
(Bombay Act 39 of 1954) and thereafter 
the Ist petitioner continued to be the 
owner and occupant of the said pirvate 
forest. A dispute had arisen as regards 
the exact nature of rights of Jagirdars 
incluling the Ist petitioner which was 
finally resolved by judgment and order 
bearing No. WTN/US/2680/69 dated 11-9- 
1969 passed by the Collector of Nasik 
by which the nature of jahagir of the 
Ist petitioner was held to be a proprie- 
tary one and he got physical possession 
of the private forest on or about 21-1- 
1974. By a registered agreement of sale 
dated 7-2-1974 the lst petitioner and 
other male members of joint Hindu fa- 
mily of which he was the Karta, agreed 
to sell all the teak and injaili trees 
(10,700 teak trees and 12,000  injaili 
trees) grown in the said private forest to 
the 3rd petitioner-firm of which the 2nd 
petitioner was a partner. The said con- 
tract for sale of the trees and the bene- 
fits thereunder were subsequently as- 
signed with the consent of the Ist peti- 
tioner and the members of his joint 
family, to the 5th petitioner-firm of 
which the 4th petitioner was a partner. 
No sooner the agreement for sale of 
trees was entered into by the Ist peti- 
tioner on 7-2-1974 with the 3rd peti- 
tioner-firm the 1st petitioner made an 
application to the Tehsildar of Surgana 
Taluka for permission to fell the teak 
trees under $. 3 of the Maharashtra Fel- 
ling of Trees (Regulation) Act, 1964 be- 
ing Act No. 34 of 1964; no permission 
was necessary for felling injaili trees 
under the said Act as it then stood, On 
28-3-1974 permission was granted by the 
Tehsildar to the Ist petitioner for felling 
9719 teak trees. The lst petitioner being 
an Adivasi, the ssid agreement for 
sale required permission/approval of the 
Collector under S. 5 of the Maharashtra 
Sale of Trees by Occupants belonging to 
Scheduled Tribes (Regulation) Act, 1959 
being Act No. 23 of 1969 (hereinafter 
referred to as the ‘Scheduled ‘Tribes 
Act’) under which the Collector had to 
be satisfied that the agreement for sale 
was voluntary and the price, as deter- 
mined on valuation, was reasonable, 
Since for such approval valuation of the 
felled trees was required to be made: 
the Ist petitioner moved the Range Fo- 
rest Officer on 29-3-1974 for valuation of 
the felled material. In April 1974 orders | 
for valuation were passed and by 7/8-5- 
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1974 valuation of the part of the felled 
material was made by the Forest autho- 
tities and the panchanama dated 8-5- 
1974 made in that behalf reciteq that 
from Survey No. 42, 2494 teak trees had 
been felled and teak wood logs number- 
ing 6795 admeasuring 825.280 cubic me- 
ters of approximate value of Rs. 2,56,675 
were lying there. Valuation of the trees 
that were subsecuently felled was how- 
ever delayed in spite of the Ist petition- 
ers attempt to get the same done, How- 
ever, indisputably by June 1974 all 9719 
teak trees and all injaili trees had been 
felled by the petitioners. On 27-6-1974 


the 1st petitioner applied to the Assis- 
tant Collector of Nasik under 5S. 5 of 
the Scheduled Tribes Act for approval 


of the contract dated 7-2-1974 which 
had in the meantime been assigned in 
favour of the 5th petitioner-firm. He 
also made an application for transit 
passes for removing the felled material 
of teak and injaili trees. As no reply 
was received Special Civil Application 
No. 1553 of 1974 was filed on 5-7-1974 
for a writ directing the State of Maha- 
rashtra and its officers to -approve the 
said contract and to issue transit passes 
for the felled material. 


3. During the pendency of the peti- 
tion the Scheduled Tribes Act was am- 
ended on 16-7-1974 by Maharashtra 
Ordinance No, 15 of 1974 whereby S. 5 
of the parent Act was deleted, S. 6 was 
amended and injaili trees were included 
within the purview of the Act. The 
Ordinance was repealed and replaced by 
the Maharashtra Act 31 of 1974 under 
which the amendments made in the 
parent Act were made effective from 
16-7-1974. The result was that whereas 
under the unamended Scheduled Tribes 
Act the sale of trees could be effected by 
a member of the Scheduled Tribe in one 
of the two alternative ways viz. by pri- 
vate contract, subject to approval of the 
© Collector under S. 5 or by the official 
` machinery of seeking the assistance of 
the Collector under S. 6, under the am- 
endment only one mode of effecting sale 
of trees by a mamber of the Scheduled 
Tribe remained available to him viz. by 
using the official machinery of seeking 
the assistance of the Collector under S. 6 
and further that evén the injaili trees 
had to be disposed of in accordance with 
the provisions of S. 6, It appears that 
while the application dated 27-6-1974 for 
approval of the zontract was still pend- 
ing, another application in continuation 


of earlier application was made on 20-7- 
1974, The earlier application was reject- 
ed on the ground that it was not in the 


_ prescribed form, while the second appli- 


cation was rejected on the ground that 
the same was rot maintainable and did 
not survive after the amendmént effect- 
ed in the Scheduled Tribes Act on 16-7- . 
1974 and the Ist petitioner was directed 
to apply for the Collector’s assistance for 
selling the trees under S. 6 of the Sche- 
duled Tribes Act as amended. This order 
rejecting the second application was 
passed on 28-10-1974. On 14-5-1975 the 
State Government issued a notification 
under S. 35 (1) of the Indian Forest Act, 
1927 in respect cf the ist petitioner’s said 
private forest. : 


4. Further, during the pendency of 
the petition the Mehanashtra Private 
Forests (Acquisition) Act, 1975 being 
Act No, 29 of 1975 was passed on 29-8- 
1975 and it came into operation on 30-8- 
1975 (being the ‘appointed day’ under 


-S. 2 (a) of the Act). Under S. 3 thereof 


all private forests were compulsorily 
acquired and stood vested in the State 
with effect from the appointed day 
(30-8-1975). The Act 29 of 1975 as it then 
stood did not define the expression ‘Fo- 
rest’ but S. 2 (t) thereof defined the ex- 
pression ‘private forest’ as meaning ‘any 
forest which is not the property of the 
Government’ and further including six 
heads specified in cls. (i) to (vi), but sig- 
nificantly enough the expression ‘forest 
produce’ was neither defined in S. 2 nor 
was referred to in §. 3 under which all 
private forests stood vested in the State 
Government with effect from the ap- 
pointed day, During the hearing of the 
petition the princival contention of the 
petitioners before the Division Bench 
was that the orocess of cutting, dismem- 
bering and converting trees (9719 teak 
trees and 12,000 injaili trees as also other 
trees of minor importance): into logs had 
been completed and such cut logs of 
wood had been stored in the godowns in 
the forest long prior to the coming into 
force of Act 29 of 1975, that such forest 
produce (felled material) was an inde- 
pendent and distinct species of property, 
that the legislative head ‘forest’ in Entry 
19 of List II of the 7th Schedule to the 
Constitution would not cover such forest- 
produce and therefore the same would 
not vest in the State Government under 
S. 3 of the said Act. In other words, the 
contention was that under S. 3 of the 
said Act all private forests had been ac- 
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quired and became vested in the State 
Government but not the aforesaid forest 
produce and since acquisition of private 
forest under S. 3 of the said Act did not. 
cover acquisition of the forest produre, 
nothing in the said Act could prevent 
the petitioners from claiming title to 
such forest produce and ‘removing the 
felled material which had already be- 
come theirs and had been lying therein 
before the enactment was brought into 
force. The Division Bench (consisting of 
Vimadalal and Sapre JJ.) at the end of 
the hearing gave an indication that it 
was inclined to atcept the aforesaid con- 
tention of the petitioners. The deliver- 
ing of the judgment by Vimadalal J. 
commenced in Court on 30-9-1975, The 
next day being an admission day <he 
Bench could not devote any time to 7h¢ 
further delivery of part-delivered judg- 
ment. On 2-10-1975 the Bench, which 
was thus half-way through its judg- 
ment, was informed that by Maharash- 
tra Ordinance No. 13 of 1975 passed on 
ist Oct. 1975 Act No. 29 of 1975 had been 
amended. A definition of the expression 
‘forest’ which was not there at all in the 
Act was supplied for the first time un- 
der an added ci. (c-1) and by cl. (c-2) a 
definition of expression ‘forest produce’ 
was also introduced and that expression, 
it was stated, would have the seme 
meaning as assigned to it in the Indian 
.Forests Act, 1927. In the definition of 
the expression ‘private forest’ contained 
in S. 2 (f) a new clause being cl, (vii) 
was introduced with the result that the 
said expression included ‘all the forest 
produce therein, whether standing, fell- 
ed, found or otherwise’. The attention 
of the learned Judges of the Division 
Bench was drawn to these amendments 
which were made retrospectively effec- 
tive from the date of commencement of 
the Act viz. 30-8-1975. The Division 
Bench first completed the delivery of its 
judgment in regard to the finding which 
it had arrived at before the Ordinence 
was promulgated and indicated that it 
would have allowed the application by 
directing the respondents to issue tran- 
sit passes in favour of the 5th petitioner- 
firm in respect of timber cut from injaili 
trees and in favour of the lst petiticner 
- in respect of timber cut from teak trees, 
In view of the amendments effected by 
the Ordinance the petitioners, after ob- 
taining permission from the Division 
Bench, amended their petition and in- 
cluded appropriate grounds to attack the 
constitutional validity and effect of the 
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amendments made by the Ordinance, 
Then the Bench heard the arguments of 
counsel on either side as to the effect of 


.the Ordinance on the controversy raised 


before it. The learned Judges of the Di- 
vision Bench differed on the question of 


_construction as to whether logs zut and 


fashioned by the petitioners would be 
covered by the fresh definition of the 
expression ‘forest’? according to which 
trees, whether standing, felled, feund or 
otherwise were included within -he ex- 
pression ‘forest. Vimadalal J, by his 
judgment dated 21-10-1975 held on con- 
struction of the new cl. (c-1) cf S. 2 
that felled and cut timber (logs zut and 
fashioned by the petitioners) world not 
come within the artificial definition of 
the expression ‘forest’ while Sepre J. 
held that the same did. The two learned 
Judges also differed on the question as 
to whether Act 29 of 1975 and tte Am- 
ending Ordinance were beyond the legis- 
lative competence of the State Legisla- 
ture, inasmuch as, they sought to at- 


- quire felled and cut timber lying in the 


forest on 30-8-1975 and also on the ques- 
tion whether the Amending Ordinance 
was ultra vires the provisions of Art. 31 
(2) of the Constitution, inasmuck. as, it 
sought to acquire felled and cut timber 
without fixing any principles for deter- 
mining the amount to be paid “or the 
same and also because the said felled 
and cut timber was sought to be acquir- 
ed without any public purpose merely 
for augmenting the State revenue. 
Vimadalal J. upheld the contentions of © 
the petitioners, namely that the Acquisi- 
tion Act and the Amending . O-dinance 
were beyond the competence of tae State 
Legislature and that the Amending Ordi- 


“nance was ultra vires Art, 31 (5), while 


Sapre J. rejected the said contention: of 
the petitioners. Both the learned Judges, 
however, were agreed on the peint that 
the addition of cl. (vii) to the definition 
of the expression ‘private forest’ could 
not improve the matter in the absence 
of the expression ‘forest’ itself cluding 
such forest produce in its definizion. In 
view of this difference, points of dif- 


‘ference were formulated and recerred to 


a third Judge for decision under cl, 36 
of the Letters Patent, 


5. While the matter was pending be- 
fore Deshmukh J. as the thiré Judge, 
Ordinance 13 of 1975 was replaced by 
Maharashtra Act 72 of 1975 und2r which 
the parent Act 29 of 1975 was further 
extensively amended with effect from 
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the date of its original commencement 
(80-8-1975), The definition of the expres- 
sion ‘forest produce in S. 2 (c-2) was 
deleted, obviously because it was super- 


fluous. in view of the original cl. (h) of’ 


S. 2 under which it had been provided 
that words and expressions used in this 


(parent) Act but not defined 
therein shall have the meanings 
assigned to them in the Fo- 
rest Act, 1927. Clause (vii) of S. 2 (£f) 
introduced under the Ordinance was 


deleted therefrom and was now introduc- 
ed as cl. (v) in the definition of expres- 
sion ‘forest’ under S, 2 (c-1), Further one 
more clause was added viz. cl. (iv) in 
the inclusive part of the definition of 
‘forest? in S. 2 (c-1). Apart from these 
amendments made in the definition sec- 
tion of the parent Act, the preamble and 
Ss. 4 and 5 of the parent Act were also 
extensively amended. When the matter 
was taken up for hearing by Deshmukh 
J., counsel. appearing for the State re- 
quested the learned Judge io take into 
consideration the amendments introduc- 
ed by the Amending Act 72 of 1975 
while answering questions referred to 
him. The learned Judge declined to do 
so holding that such a course was not 
permissible on a reference made to him 
under Cl. 36 oż the Letters Patent. Out 
of four points that were referred to him, 
Deshmukh J, agreed with Vimadalal J. 
on three points and disagreed with him 
on the fourth point, which is not mate- 
rial to the disposal of this petition, The 
three points on which Deshmukh J, 
agreed with Vimadalal J. were: (i) that 
felled and cut timber lying in the pri- 
vate forest could not be regarded as 
‘trees’ and could not fall within the de- 
finition of ‘forest’? under S. 2 (c-1) of the 
Act; (ii) that Act 29 of 1975 and the Am- 
ending Ordinance were beyond the legis- 
fative competence of the said legislature, 
inasmuch as, they sought to acquire 
felled and cut timber lying in the forest 
on 30-8-1975 and (iii) that the Amend- 
ing Ordinance to the above extent was 
ultra vires. Art. 31 (2) because (a) acqui- 
sition was not for the public purpose and 
(b) acquisition was without fixing any 
principles for determination of the 
amount payable therefor, or alternative- 
ly, (c) the so-called compensation had no 
relation whatsoever to the property ac- 
quired. The matter was then placed be- 
fore the Division Bench on 8-3-1976 and 
the petition was allowed in accordance 
with the majority opinion on the mate- 
rial points. It may be stated that before 


the Division Bench on 8-3-1976 the peti- 
tioners insisted that the. case should ba 
decided in the light of amendments in« 
troduced in the parent Act .by amending 
Act 72 of 1975, but curiously enough 
counsel for the State opposed the mova 
and accordingly the Bench disposed of 
the petition without taking into account 
the amendments effezted in. the. parent 
Act by Amending Act 72 of 1975. 


6. The State of Maharashtra prefera 
red an appeal to the Supreme Court, 
being Civil Appeal Mo. 343 of 1976 but 
by this time the Acquisition Act 29 of 
1975 as amended by Act 72 of 1975 was 
included in the Sth Schedule under the 
Constitution (40th) Amendment Act, 
1976. By consent, the order of the High 
Court dated 8-3-1976 was set aside by 


the Supreme Court on 1-11-1976 
and the case was remitted to the 
High Court “to hear the parties 


on Maharashtra Private Forests (Acqui- 
sition) (Amendment) Act, Act 72/75, and 
after hearing the rival contentions of 
the parties the Higk Court will pro- 
nounce its judgment”. When the matter 
came up for hearing before the Division 
Bench, it was realised that the Constitu- 
tion (42nd) Amendmant Act, 1976 was 
being made effective from Ist Feb. 1976 
and the hearing by the Division Bench 
was not likely to be concluded before 
that date and since the constitutional 
validity of the enactment was challeng-' 
ed the matter was režerred to this Bench 
of five Judges so that the hearing as 
well as decision of tke Court could com~ 
ply with Art. 228A cf the Constitution. 


7. It was noticed hat several other 
petitions are also pending in this Court 
on the Appellate side in which validity 
of this very enactment has been chal- 
lenged and the petitioners therein are 
interested in the common questions of 
law, At the instance of some of them 
their petitions have been placed for 
hearing along with the above petitions 
for decision of common questions only. 
Similarly, several miscellaneous peti- 
tions are pending or. the original side 
the petitioners in which are interested 
in the common questions of law that 
arise before us and rence on an appli- 
cation being made on their behalf to 
intervene they have been permitted to 
intervene. However, gs in their petitions 
other disputed questicns have been rais- 
ed as to whether quarry lands and other 
lands concerned in each are forest or 
not, an agreed statement was filed iby 


Pa 
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counsel appearing for the petitioners and 
counsel appearing for the -responder-ts. 
that the decision on the constitutional 
points will not prejudice the rights of 
either party to agitate before the appro- 
priate authority or authorities the dis 
puted question as to whether the ssid 
quarry lands and other lands are or are 
not forest in the ordinary natural mean- 
ing of the word ‘forest’ and all factual. 
questions already raised or- which may 
be raised have been kept open, 


8. We have already indicated at the 
commencement of the judgment tkat 
constitutional validity of the Maharash~ 
tra Private Forests (Acquisition) Act, 
1975 being Act 29 of 1975 as amended 
by Act 72 of 1975 (hereinafter referred 
to as ‘the Acquisition Act’) has been 
challenged principally on three grounds, 
namely (a) lack of legislative competence, 
(b) contravention of Art. 301 of the 
Constitution and (e) trenching done by 


“mature exploitable 


the enactment upon the field occupied . 


by or under the Central Act 67 of 1£57 
— Mines and Minerals (Regulation and 
- Development) Act, 1957 — and we shall 
deal with each of these grounds sepa- 
rately. But before we do so, it would bé 
necessary and desirable to consider the 
object and purpose for which the enact- 
ment has been put on the statute book 
as well as its main provisions and salient 
features in order that the rival submis- 
sions that have been made on each ene 
of the grounds of challenge should be 
properly appreciated. . 


9. At the outset we may point ut 
that the Acquisition Act as its name 
would show was enacted on 29th Aug. 
1975 for the purpose of acquiring pri- 
vate forests in the State and to provide 
for certain other matters. According to 
preamble, which was extensively amend- 
ed by the Amending Act 72 of 1975, it 
was noticed that the forest land in the 
State of Maharashtra was inadequate, 
that, private forest in the State was 
generally in a highly degraded and 
over-exploited state and was adversely 
affecting agriculture and agricultural 
population and that therefore it was 2x- 
pedient “to acquire private. forests in 
the State of Maharashtra generally for 
conserving their material resources and 
protecting them from destruction or 
over-exploitation by their owners and 
for promoting systematic and scientific 
development and management of such 
forests for the purpose of attaining and 
maintaining ecological balance in the 


5 


public interest, for improving the socio- 
economic conditions of the rural popula- 
tion, and particularly of the adivasis and 
other backward communities who gene- 
ally live in forest areas, for developing 
as pasture the forest suitable for the 
purpose, for assigning a part of the pri- 
vate forest to the rural community, for 
controlling the soil erosion both in the 
forest areas and in the lower level agri- 
cultural lands, for conserving soil mois- 
ture, for improvement of the water re- 
gime and raising the water table, for re- 
tarding the siltation of dams and tanks, 
for distribution of forest produce for the 
common good and preventing the con- 
centration of forest wealth to the com- 
mon detriment, for distribution of the 
forest produce as 


best to subserve the common good, for 
„promoting employment opportunities 
based on forest, for meeting the 


requirements of forest produce including 
fire-wood with a view inter alia to de- 
crease the dependence on cow-dung, and 
in particular, for afforestation of private 
forest wherever feasible on _ scientific 
lines, and thereby create conditions for 
the preservation of soil, conservation of 
water, prevention of erosion of soil and 
for improvement of land and under- 


_ground water resources to the best inte- 


rests of agriculture and agriculturists in 
such private forests and other lands in 
the State and for undertaking schemes 
for these and other purposes as herein- 
after provided and to provide for mat- 
ters connected therewith”. The Act has 
been brought into force on 30-8-1975 
which has been regarded as the ‘appoint 
ed day’ under S. 2 (a) of the Act. S. 2 
of the unamended Act 29 of 1975 con- 
tained definitions of several expressions. 
As’ stated earlier, there was no definition 
of the expression ‘forest’ or ‘forest pro- 
duce’ therein at all. The expression ‘pri- 
vate forest’ was defined in S, 2 (f) which 
ran as follows:— l 


“Private forest?’ means any forest- 
which is not the property of Govern- 
ment and includes— 

(i) any land declared before the ap- 
pointed day to be a forest under S. 34A 
of the Forest Act; _ 

(ii) any forest in respect of which any 
notification issued under sub-sec, (1) of 
S. 35 of the Forest Act, is in force iw- 
mediately before the appointed day; 

(iii) any land in respect of which a 
notice has been issued under sub-sec. (3) 
of S, 35 of the Forest Act, but excluding 
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an area not exceeding two hectares in 
extent as the Collector may specify in 
this behalf; 

(iv) land in respect of which a notifi- 
cation has been issued under S. 38 of 
the Forest Act; 

_(v) in a case where the State Govern- 
"ment and any other person are jointly 
interested in the forest, the interest of 
such person in such forest; 

(vi) sites of dwelling houses construct- 
ed in such forest which are considered 
to be necessary for the convenient en- 
joyment or use of the forest and lands 
appurtenant thereto.” 

By the Ordinance No, 13 of 1975 cl. (vii) 
was added to the aforesaid definition of 
‘private forest’? which ran thus: 

“(vii) all the forest produce therein, 
whether standing, felled, found or other- 
wise. 7 
S5., 2 (h) is material and it runs as fol- 
lows: — 

- “Words and expressions used in this 
Act but not defined therein shall have 
the meanings assigned to them in the 


Code or, as the case may be, in the Fo- 


rest Act.” 
By Ordinance No, 13 of 1975 the defini- 
tion of the expression ‘forest’ was intro- 
duced in S. 2 of the parent Act (29/75) 
by insertion of cl. (c-1) and it ran thus: 

“(a~1): ‘forest’ means a tract of land 
covered with trees (whether standing, 
felled, found or otherwise), shrubs, bush- 
es, or woody vegetation whether — of 
natural growth or planted by human 
agency and existing or being maintained 
with or without human effort, or such 
tract of land on which such growth is 
likely to have an effect on the supply of 
timber, fuel, forest produce, or grazing 
facilities, or on climate, stream flow, 
protection of land from erosion or other 
such matters, and shall include,— 

(i) land covered with stumps of trees 
of a forest; 

(ii) land which is part of a forest or 
lies within it or was part of a forest or 


was lying within a forest on the 30th 
day of Aug. 1975; 
(iii) such pasture land, water- 


logged or cultivable or non-cultivable 
land, lying within or adjacent to, a fo- 
rest, as may be déclared to be a forest 
by the State Government.” 

By the Amending Act 72 of 1975 the 
definitions of the expressions ‘forest’ and 
‘forest produce’ were further amended 
and by these amendments cl. (vii) which 
had been added in the inclusive part of 
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the definition of the expression ‘private 
forest’ was deleted therefrom and the 
same was with one more additional clause 
introduced in the definition of the ex- 
pression ‘forest’. The definitions of the 
two expressions ‘forest? and ‘private fo- 
rest’ as finally amended run thus: 


*(c-1): ‘forest’ means a tract of land 
covered with trees (whether standing, 
felled, found or otherwise), shrubs, 


bushes or woody vegetation, whether of 
natural growth or planted by human 
agency and existing or being maintained 
with or without human effort or such 
tract of land on which such growth is 
likely to have an effect on the supply of 
timber, fuel, forest produce, or grazing 
facilities, or on climate, stream flow, pro- 
tection of land from erosion, or other 
such matters and includes,— 

(i) land covered with stumps of trees 
of a forest; 

(ii) land which is part of a forest or 
lies within it or wes part of a forest or 
was lying within a forest on the 30ih 
day of August 1975; 

(iii) such pasture land, water-logged 
or cultivable or non-cultivable land, ly- 
ing within or linked to a forest, as may 
be declared to be forest by the State 
Government; 

(iv) forest lend held or let for purpose 
of agriculture or for any purposes ancil- 
lary thereto; 

(v) all the forest produce therein, 
whether standing, felled, found or other- 
wise,” 

“2 (f): ‘private forest’ means any fo- 
rest which is not the property of Gov- 
ernment and includes— 

- (i) any land declared ‘before the ap- 
pointed day to be a forest under S, 34A 
of the Forest Act; 

(ii) any forest in raspect of which any 
notification issued under sub-sec. (1) of 
S. 35 of the Forest Act, is in force im- 
mediately before the appointed day; 

(iii) any land in respect of which a 
notice has been issued under sub-sec. (3) 
of S. 35 of the Forest Act, but excluding 
an area not exceeding two hectares in 
extent as the Collector may specify in 
this behalf; 

“ (iv) land in respect of which a notifi- 
cation has been issued under S. 38 of 
the Forest Act; 

(v) in a case where the State Govern- 
ment and any other person are jointly 
interested in the forest, the interest of 
such person in such forest; 

(vi) sites of dwelling houses construct- 
ed in such forest which are considered 
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to be necessary for the convenient en- 
joyment or use of the forest and lands 
appurtenant thereto.” 

On reading of these two definitions . it 
will appear that each one has some arti- 
‘ficiality in it and the question will be 
whether the artificiality in these - defini- 
tions introduces something over which 
the State Legislature has no legislative 
competence and if so to what extent! 


10. The most material provision of 
the Acquisition Act is contained in S. 3 
which provides for vesting of all private 
forests in the State Government and 
that section runs thus: 

“3. (1) Notwithstanding anything ecn- 
tained in any law for the time being in 
force or in any settlement, grant, agree- 
- ment, usage, custom or any decree or 
order of any Court, Tribunal or autto- 

rity or any other document, with effect 
on and from the appointed day, all pzi~ 
vate forests in the State shall stand ac- 
quired and. vest, free from all encum- 
brances, in, and shall be deemed to be, 
with all rights in or over the same or 
appurtaining thereto, the property of 
the State Government, and all rigkts, 
‘title and interest of the owner or any 
person other than the Government ‘svb- 
sisting in any such forest on the said 
day shall be deemed to have been ex- 
tinguished. . 3 l 

(2) Nothing contained in sub-see. (1) 
shall apply to so much extent of lend 
comprised in a private forest as is held 
by an occupant or tenant and is lawfully 
under cultivation on the appointed day 
. and is not in excess of the ceiling area 
provided by S. 5 of, the Maharashtra 
Agricultural Lands (Ceiling on Holdinzs) 

Act, 1961, for the time being in force 

or any building or structure  stand-ng 
thereon or appurtenant thereto. 


(3) All private forests vested in ~he 
State Government under sub-sec, (1) 
shall be deemed to be reserved forests 
within the meaning of the Forest Act.” 
The aforesaid provision is the key pravi~ 
sion in the entire enactment, Two or 
three things become clear on a read:ng 
of this section. Sub-sec. (1) thereof pro~ 
vides for compulsory acquisition of all 
private forests by the State Governmant 
and vesting of such private forest in the 
State with effect on and from the ap- 
pointed day i.e. 30-8-1975; secondly such 
vesting of private forest takes place not- 
withstanding anything contained in- eny 
law for the time being in force or in 
any settlement, grant, agreement, usage, 
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custom or any decree or order of any 
Court, Tribunal or authority or any 
other document; and thirdly such vest- 
ing of private forest in the State shall 


“be free from all encumbrances and all 


rights, title and interest of the owner or 
any person other than the Government 
subsisting.in any such forest on the said 
day shall be deemed to have been ex- 


tinguished, Sub-sec. (2) thereof is a sav- 


ing clause which says that in the case of 
an occupant or tenant of a private forest 
so much of land as is under his lawful 
cultivation on the appointed day’ shall 
not vest in the State Government pro- 
vided such land does not exceed the 
ceiling area provided by S. 5 of the 
Maharashtra Agricultural Lands (Ceiling 
on Holdings) Act, 1961. Sub-sec (3) 
thereof declares that all private forests 
vested in the State Government under 
sub-sec, (1) shall be deemed to be re- 
served forest within the meaning of the - 
Forest Act, 1927. 

11. Under S. 4 it is provided that on 
acquisition of private forests the State 
Government shall take steps for affore- 
station of forest lands on scientific basis 
for developing the lands and utilising 
them according to their capability in- 
cluding pastures, for regulating the fell- 
ing of trees on scientific lines, for pro- 
moting soil and water conservation as 
would best subserve agriculture, for dis- 
tribution of .the mature exploitable fo- 
rest produce as to best subserve the com- 
mon good and for securing those purpo- 
ses undertake schemes, particularly in 
the best interest of the agriculture and 
agricultural population of the State; the 
said section then goes on to indicate 
what several other matters may ‘be pro- 
vided for by such schemes. Original S., 5 
created an obligation upon 2 person in ` 
possession of private forest to surrender 
and hand over the same to the Collector 
forthwith, but under the amended S, 5 
it has been provided that no sooner any 
private forest would stand acquired and 
vested in the State Government the 
person authorised by the State Govern- 
ment or Collector in that behalf shall 
enter into and take over possession 
thereof and any person resisting taking 
over of such possession will be liable to 
be removed by use of such force as may 
be necessary, Section 6 provides machi- 
nery for determining whether a parti-. - 
cular piece of property is private forest 
or not and whether the same has vested 
in the State Government or -not and the 
Collector's decision on the point, sub- 
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ject to an appeal to the Tribunal or re- 
vision to the State, has been made final. 
Sections 7 to 11 provide for a scheme 
and procedure for determination by the 
Collector of the amount payable to the 
owner of private forest and the manner 
of making payment to him and deduc- 
tions of amounts of encumbrances to be 
made therefrom. Section 12 provides for 
payment of amount to a person other 
than the owner of the private forest for 
. extinguishment of his right, if any, qua 
. J private forest enjoyed by him otherwise 
than as a member of the public and it 
further provides that if any amount is 
awarded to such a person, the same will 
be liable to be deducted from the amount 
determined as payble to the owner of 
such private forest. Section 13 provides 
for an appeal egainst an order. of the 
Collector under Ss. 9, 11 and 12 while 
S. 14 lays down the procedure for hear- 
ing of such appeal by the Tribunal and 
' S. 15 deals with limitation for preferring 
such an appeal, Sections 17 and 18 pro- 
vide for finality of the Collector’s award 
subject to appeal to the Tribunal and 
revision to the State Government under 
certain circumstances. The provisions of 
S. 21 enable the State Government to 
make declaration of certain lands ag 
private forest and the effect that would 
follow after such a declaration is made. 
Section 22 casts an obligation on the 


. owners of private forests to de- 
liver records relating .to such 
private forests which -have vest- 
ed in the State Government under 


the provisions of the Act to an officer 
authorised by the State Government. 
Section 23 confers rule making power 
upon the State Government for carry- 
ing out the purposes of the Act while 
_ 5. 24 repeals some of the sections in~ 
cluding Ss. 34A and 35 of the Indian 
Forest Act, 1927 as it is made applicable 
to the State of Maharashtra with effect 
from the appointed day viz. 30-8-1975, 


12. It will appear clear from the 
aforesaid broad survey of the provisions 
of enactment as also its title and pre~ 
amble that the Act was mainly put on 
the statute book for the purpose of ac- 
quisition of private forests in the State 
of Maharashtra, In other words,’ the 
pith and substance of the enactment is 
acquisition of private forests, 


13. We shall now proceed to deal 
with the challenge to-the constitutional 
validity of the Acquisition Act, particu~ 
"Jarly S, 3 thereof based ‘on lack of legiss 


A. ER. 


lative competence. Before setting out 
the contentions urge¢ in support of the 
aforesaid ground of attack, we would: 
like to refer to certzin admitted factual. 
position to which eur attention ‘was 
drawn by Mr. Singhvi appearing for the 
petitioners in Special Civil Application 
No. 1553 of 2974. According to Mr.. 
Singhvi, the process. of cutting dismem- 
bering and corverting trees (9719 teak 
trees, 12000 injaili trees and: other trees 
of minor importance): into. logs. and: 


‘stacking of such. cut logs of: wood: ir: the 


godowns: in the fcrest had been complet- 

ed long prior to 30t2 Aug. 1975 (the. 
day when the Act ceme into force); in 

other words, cut. timber haq been fa- 

shioned into logs. anc stacked. In. that 
behalf reference may be made to: certain. , 
admissions. made by Mr. B. D. Mirchan- 

dani, Divisional. Forest Officer (East), 

Nasik in his. affidavit dated 27-3-1975, 

which is on record. Ia that affidavit. Mr. 

Mirchandani has, admitted. that. certain. 
material viz. (i) converted. logs. of teak 
wood. admeasuring 2433.486 cubic metres 

(Gii) converted logs of Hed, Kalam, ‘Tiwas. 
and Bibla trees admeasuring 144,051 

cubice metres, (iii) unmeasured, quantity 

of logs of tops and ollow: wood from. 
teak, Hed, Kalam, Tiwas and. Bibla. 
trees yet: to. be converted, into. fire wood: 
and (iv) partly converted and partly un=- 
converted logs fram. 9500. injaili trees, 

was lying in the Jagir area. He has fur- 

ther admitted that tha value of the ma- 

terial under categories, (i) and. (ii), above. 
could be Rs. 16,52,781 and: the value of 
the material’ under categories (iif) and 

(iv) could be about Ks. 1,506,000; that. is - 
to say, the total miaterial lying, in. the 
Jagir area would be to the tune of 
Rs. 18,02,781 and he has, further stated’ 
that in view of rising trend of prices in. 
timber, the upset price (reserve bid) for 
auction sale of such material should be 
fixed at Rs. 21 Tacs. Further in his affi- 
davit dated 4-12-1975 Mr: Mirchandant: 
has admitted that by then he had com~ 
pleted the inventory of felled. material: 
lying in the said forsst area and the 
total felled material lying in the forest. 
as per the. inventory admeasured: 
2788.650 cubic metres of ‘teak wood and. 
726 cubic metres of fre wood and. that 
in addition to the aforesaid . material. 
indicated in the inventory some more 
felled material had, earlier to coming 
into force of the Act om 30th Aug, 1975; 
been dragged by the petitioner and col~ 
lected in the adjacent. private malki sure 


‘vey number and! that such felled mates 
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rial comprises of 960 teak and injaili 
timber ‘pieces having ‘approximate cut- 
turn of 131.215 cubic metres. Mr. Singhvi 
also invited our attention ‘to a‘ clear find~ 
ing of fact that has been recorded by 
Mr. Justice Deshmukh in his judgment 
after referring to the pleadings and affi- 
davits of parties to the effect that the 
teak trees and injaili trees as also the 
other trees of minor importance had b2en 
converted into logs and stacked in the 
godowns long prior to coming into fcrce 
of the Acquisition Act on 30-8-1975. ‘The 
learned Judge has recorded his aforesaid 
finding in these words: 

“On a proper reading of ‘the allega- 
tions in the petition together with those 
references, I am satisfied that all the 
teak trees and injaili trees as also the 
other trees of minor importance refer- 
red to in the affidavit of Mr. Mirchan- 
dani have been converted into logs and 
stacked in the godowns, which is nothing 
but apart of the forest Jand itself......... 
It is, therefore, clear that the process of 
cutting, dismembering and converting 
trees into log was complete at a stage 
when Act No. 29 of 1975 came into 
force.” 

Relying upon his factual position wkich 
indisputably arises om record, Mr. 
Singhvi for the petitioners has raised 
the question about legislative compet- 
ence of the State Legislature to enact 
S. 3 of the Acquisition Act to the ex- 
tent to which it purports to vest the 
aforesaid ‘forest produce’ in the form of 
timber cut and fashioned into logs in 
the ‘State Government. Mr. Singhvi’s 
_ argument challenging the legislative 
competence of the State Legislature to 
enact 5. 8 of the Acquisition Act runs 
thus: According to him, the pith and 
substance of the Acquisition Act is ac- 
quisition of private forests; the 
‘forests’ falls under Entry 19 in Lisi II 
while the topic ‘acquisition and requisi- 
tioning of property’ falls under Entry 
42 in List III of the’ 7th Schedule to the 
Constitution and..as such under Entry 19 
in List II read with Entry 42 in List III 
it would be perfectly competent to the 


State Legislature to legislate upon thé - 


subject of acquisition of private forests 
which it has done under S. 3 of the Act. 
However, neither in Art. 366 of the 
Constitution mor in the ‘General Clases 
Act, 1897 (which has been made applic- 
able for interpretation of the Constitu- 
tion under Art. 367) has the expression 
‘forest’? been defined nor was there any 
legislative practice prior te enactment 


topic ` 


‘eluding within its compass 


of the Constitution throwing any light 
on the precise meaning of the expression 
‘forest? inasmuch as neither the Govern- 
ment of India Act, 1935 (legislative 
practice prior to the introduction of 
federal structure accompanied by distri- 
bution of legislative powers being irre- 
levant) nor any other Indian enactment 
had defined ‘forest’ and therefore the 
topic ‘forests’ appearing under Entry 19 
in List II must be given its plain dic- 
tionary meaning, He pointed out that 
out of the three meanings given in Ox~ 
ford English Dictionary the applicable 
meaning of the: expression ‘forest’ is ‘an 
extensive tract of land covered with 
trees and undergrowth, sometimes inter- 
mingled with pasture; also the trees 
collectively a forest? which shows that 
forest is essentially or basically land of 
certain description, namely land covered 
with trees etc. and that forest produce 
in the form of cut and fashioned logs of 
wood or cut timber would not come 
within that concept as it is a separate 
and distinct species of property and 
therefore the State Legislature exercis- 
ing its legislative powers under Entry 19 
in List [I read with Entry 42 in List III 


.lacks competence to legislate on acquisi- 


tion of such forest produce. No doubt it 
is true, he has argued, that while legis- 
lating on forests the State Legislature 
can legislate on matters necessarily in- 
cidental to effectuate legislation on forests 
but according to him acquisition of 
forest produce would not be incidental 
to the main purpose of the Act, namely 
acquisition of private forests themselves. 
He has further contended that the State 
Legislature cannot obtain legislative 
competence under Entry 19 in List II to 
legislate for acquisition . of forest pro- 
duce by giving to the expression ‘forest’ 
an artificial meaning which it does not 
bear as a matter of plain language, even’ 
taking the widest -meaning which is 
given to that expression in standard dic- 
tionaries. He has pointed out that the . 
expression ‘forest’ has been artificially 
defined in S. 2 (e-1) of the Act by in- 
‘all forest 
produce therein, whether standing, fell- 
ed, found or otherwise’ and further 
since the said definition includes certain 
lands which are ‘deemed forests’, even 
the forest produce of such deemed forest 
would also be. included in the definition 
of ‘forest’, which. would be beyond the 
competence of the State Legislature, in- 
asmuch as, under Entry 19 in List II 
read with Entry 42 in List III the State 
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Legislature is entitled to legislate only 
upon the topic of acquisition of private 
forest, the expression ‘forest’ receiving 
its ordinary dictionary meaning. Mr. 
Paranjpe appearing for some of the in- 
-tervenérs has contended that both the 
‘definitions of ‘forest’ and ‘private forest’ 
Nave been artificially . extended by in- 
cluding in them lands as well as forest 
produce, which by no stretch of imagi- 
nation can be included therein accord- 
mg. to the normal connotation of forest oF 
private forest; for instance, according to 
nim, by -artificially extending the mean- 
ing of the ‘forest’ the State Legislature 
_has brought within its fold lands where 
quarrying of stones would be in gp®ra- 
tion and that the definition of private 
forest in S. 2 (i) is made so large and 
extensive that it would include quarries 
and minés.and other lands, which may 
not be described as forests by the device 
of (a) issuing a notification under Sec- 
tion 34A of the Forest Act, 1927 or (b) 
by issuing a notification under S, 35 (1) 
of the said Act or (c) by giving a notice 
under S. 35 (8) of the said Act or (d) by 
issuing a notification under S. 38 of the 
said Act and as such these definitions 
would be beyond the legisletive compe- 
tence of the State Legislature. Looking 
at the question from another angle coun- 
. zel for the petitioners have contended 
that by the device of enacting artificial 
- definitions of the expressions ‘forest’ and 
‘private forest’? the State Legislature has 
enacted this measure for the purpose of 
acquiring forest produce under the guise 
‘pf legislating on acquisition of private 
forest under Entry 19 in List I] read 
with Entry 42 in List III, but since the 
legislature can be said to have trans- 
gressed its limits, the enactment to the 
` əxtent to which it purports to vest forest 
produce in the State is a piece of colour- 
able legislation and as such the same is, 
to that extent, liable to be struck down 
as being beyond its competence. (Vide 
-~ K. C. Gajapati Narayan Deo v. State of 
` Orissa, reported in AIR 1953 SC 375). 
Counsel for the petitioners have also 
urged that since the topic of ‘forest pro- 
duce’ is a distinct and independent spe- 
cies of property and the same is 
covered by any other specific entry in 
any. of the three Lists in the 7th Sche- 
dule it will fell in the residuary Entry 
- $7 in List I and as such S, 3 of the Act 
. will be trenching upon that Union entry 
and therefore to the extent that it pur- 
ports to vest forest produce in the State 
Government will have to be struck 


not - 
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down. Lastly, counsel have contended 
that in any event on its proper con- 
struction S. 3 of the Act vests in the 
State Government all ‘private forests’ 
and the expression ‘private forest’ occur- 
ring in the operative part of S. 3 must 
mean private forest as defined in.S. 2 (£), 
in which definition ‘forest produce’ is not 
included and as such on a strict con~ 
struction of S. 3 read with S. 2 (f) forest - 
produce of the private forests would not 
vest in the State; the contention is that 
by the Amending Act 72 of 1975 cl. (vii) 
which spoke of ‘all forest produce there- 
in, whether standing, felled, found or 
otherwise’ which had been initially add- 
ed to the definition of ‘private forest’ 
was deleted therefrom and the same has 
been inserted es cl, (v) in the definition 
of the expression ‘forest’ in S. 2 (c-1) and 
= ree the amending measure has mis- 
red, 


14. On the other hand, Mr. Gursa~« 
hani appearing for the Advocate General 
and State of Maharashtra and counsel 
for the other respondents have refuted 
the challenge to S. 3 of the Acquisition 
Act based on the ground of lack of legis- 
lative competence. Mr, Gursahani has 
urged that the entries in the three lists 
are legislative heads or fields of legisla- 
tion, that they demarcate the area over 
which appropriate legislation can ope- 
rate and as per the well settled rules of 
interpretation widest amplitude is re- 
quired to be given to the language of the 
Entries and therefore, according to him, 
the legislative: head ‘forest? under Entry 
19 in List II if liberally construed would 
include ‘forest produce’, a kind of pro~ 
perty that owes its origin to ‘forest’, in 
other words, according to him, the con~ 
cept of ‘forest’ in its natural and popu~ 
lar connotation includes forest produce 
as a part and parcel thereof. He has 
urged that the dictionary meaning of the 
word ‘forest? would not be the correct 
guide while interpreting or construing 
a legislative head under any particular 
entry in any of the three Lists of the 
7th Schedule.. He has therefore contend- 
ed that S. 3 of the Act even when it 
se€ks to vest forest produce in the State 
Government along with private forests 
that are acquired by the State there- 
under would be within the legislative 
competence of the State Legislature un~ 
der Entry 19 in List JI read with Entry 
42 in List III cf the 7th Schedule to the 
Constitution. Alternatively, he has con- 
tended that S. 3 in so far. as it seeks to 
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vest forest produce in the State Govern- 
ment along with* private forests wold 
also fall within the legislative compe- 
- tence of the State Legislature on ithe 
basis of doctrine of ancillary and irci- 
dental powers, inasmuch as, according 
to him, acquisition of forest produce 
would be incidental to the main ptirpose 
of the Act, namely acquisition of pri- 
vate forests themselves, As regards the 
so-called artificiality to be found in the 
definitions of the two expressions ‘forest’ 
and ‘private forest? and the submissions 
based thereon, he has in the first place 
contended that if the legislative h2ad 
‘forest’ is construed liberally so as to in~ 
‘clude ‘forest produce’ also, then, there 
will be no question of the State Lezis- 
lature having obtained legislative com- 
petence by resorting the device of giving 
an artificial meaning to the expressions 
‘forest’ and ‘private forest’ and secand- 
ly, according to him, even if there be 
some artificiality in the definitions of the 
two expressions, that artificiality Coes 
not introduce any matter over which 
. the State Legislature lacks legislazive 
competence and as such S. 3 along with 
the definitions would be valid, He has 
disputed that the State Legislature has 
transgressed its limits or on that acccunt 


the Act is liable to be struck down es a' 


piece of colourable legislation, Further, 
apart from contending that the Acquisi~ 
tion Act and S. 3 thereof properly falls 
under Entry 19 in List II read with En- 
try 42 in List II, Mr. Gursahanj and 
counsel for the other respondents kave 
- also suggested that the said Act would 
fall within the legislative competence of 
the State Legislature either under Entry 
42 (Acquisition and Requisitioning of 
Property) in List III simpliciter or under 
Entry 18 (Lands etc.) in List TI  zead 
with Entry 42 (Acquisition and Reqnisi~ 
tioning of Property) in List III or under 
Entry 20 (economic and social planning) 
in List III of the 7th Schedule. It was 
emphatically disputed by them that the 
Act and S. 3 thereof to the extent to 
which it seeks to vest forest produce in 
the State. Government along with pri- 
vate forests impinges on the residuary 
Entry 97 in List I or that on that ac- 
count the same is liable to be struck 
down, Lastly counsel for the respon- 
dents have also refuted the contertion 
that. the Amending Act 72 of 1975 has 
misfired in the manner suggested, 


15. Counsel for the petitioners © have 
rejoined to the contention urged on be- 
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half of the State and other respondents 
that the impugned Act would fall with- 
in the legislative. competence of tha 
State Legislature either under Entry 42 
in List III simpliciter or under Entry 18 


in List I] read with. Entry 42 in List III -- 


or under Entry 20 in List III of the 7th 
Schedule. It has been contended on be- 
half of the petitioners that Entry 42 in 
List III by itself would not be sufficient 
to cover the impugned Act for Entry 42 | 
in List JII will have to be read along 
with some other entry in List IT or List © 
TH over which the State Legislature has 
competence to legislate and for diverse 
substantial reasons such a limitation will 
have to be read into Entry 42 in List II; 
according to counsel for the petitioners, 
the State Legislature would have power 
to acquire property. provided such pro- 
perty falls under any other head of the 
legislation either in List IT or List INI 
over which the State Legislature has 
power to legislate; in other words, just. 
as topics like ‘Land’ or ‘Forests’ falling 
in Entry 18 or 19 by themselves do 
not carry with them the power to legis- 
late for their acquisition, that is to say, 
these entries by themselves do not con- 
fer power on the State Legislature to 
acquire them without recourse to Entry 
42 in List HI, so also Entry 42 in List 
II by itself is not sufficient to confer 
power on the legislature to acquire any 
property but the property sought to be 
acquired by the State Legislature must 
fall in some entry in either List II or 
List IIT over which it has competence to 
legislate. Counsel for the petitioners 
have also urged that the avowed object 
of the enactment being acquisition of 
private forests the measure cannot be 
justified under Entry 18 in List I] which . 
refers tq land and rights in and over ` 
land read with Entry 42 in List III. As 
regards Entry 20 in List III counsel for 
the petitioners have contended that the 


said Entry is too vague to sustain the _ 


impugned enactment and in any case ne’. 
materials have been placed by the 
pondents before the Court on the basis 


‘of which the enactment can be justified - 


under that Entry. 


16. Having regard to the rival conten- 


tions that have been summarised above -` 
ground of legislative. 


in regard to the. 
competence of the State Legislature, it 
will be clear that the principal question 
that arises for our ‘determination is whe- 
ther the impugned Act and Sec. 3 there- 
of to the extent to which it seeks to vest 


res- `` 


Z. way of abundant. 
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forest. produce in the State Government 
along with private forests are within 
the legislative competence of the State 
Legislature under Entry i9 (Forests) in 
List. IF read with Entry 42 (acquisition 
‘-and requisitioning of. property) in List III 


+ of the Tth Schedule to the Constitution? 


As indicated earlier, the gravamen of 
attack of Messrs) Singhvi, Seervai, 
Paranjpe, Rana and other counsel for 
the petitioners has been that the expres- 
sion ‘forests’ in Entry 19 in List IT does 
not include ‘forest: produce’ and there- 
.fore the main question is: What is the 
true scope of Entry 19: when it uses only 
one word ‘forests’? What would it © pro- 
perly include? Before we address our- 
selves: to this question, it will be desir- 
able to: notice im brief the scheme of our 
Constitution pertaining to distribution of 
legislative powers and to refer to the 
general principles: governing the con- 
‘struction of the entries in the three 
„Lists of the 7th Schedule which re well 
settled. l 

17. Under our constitutional scheme 
the entire legislative power is distribut- 


* edi between the Parliament and tke State 


Legislatures; the framers of the Consti- 
tutior have: divided! all conceivable topics 
or subjects; being 209 im number, in 
three legislative lists, the division be- 
tween Parliament and State Legislatures 
depending broadly om their national and 
local importance, with the third list con- 
taining subjects’ of common interest, List 
I being Unior List comprises 96 heads 
or subjects; List II being the State List 
comprises: 66 heads or subjects while 
List IIT comprises 47 heads or subjects 
and ordirarify all the Entries in the 


three Lists in between them exhaust all’ 


‘conceivable subjects of legislaticn. By 
caution, residuary 
power in regard to unforeseen topics or 
subjects is vested in the Parliament un- 
der residuary Entry 97 in List I. The 
* Lists merely contain enumeration of sub- 
jects while the actual distribution of 
legislative powers has been made by 
Articles 245 and 246 and under the 
scheme of these two articles the position 
becomes clear that Parliament as wel 
as State Legislatures are sovereign legis- 
lative bodies possessing plenary legisla- 
‘tive powers within the ambit of Entries 
assigned to them, subject to primacy be- 
_ing given to the laws made by Parlia- 
` ment over the State Jaws with respect 
to any of the matters enumerated in the 
Concurrent List. Article 248 confers ex- 
elusive residuary powers of legislation 
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upon Parliament to make any law with 
respect of any matter not enumerated in 
the Concurrent List or State List and 
this article has to be read with Entry 97 
fn the Union List. In connection with 
the aforesaid scheme pertaining to dis- 
tribution of legislative powers two things 
appear to be well settled. 
effort having been made to make the 
three Lists as comprehensive and exhaus- 
tive as possible, the specific Entries in 
the three Lists in between them must be 
held to exhaust all conceivable topics or 
subjects of legislation and therefore 
whenever any matter is dealt with by 
any particular Act, an attempt will have 
to be made to allocate such matter to 
one or the other of the Entries in these 
Lists and secondly, it is only when such 
attempt fails that the Court can fall 
back upon the residuary Entry 97 in 
List I, for, resort to residual power 
should ‘be the last refuge. It has been so 
held by the Federal Court in the case of 
Subrahmanyan Chettiar v. 
AIR 1941 FC 47, in the context of the 
scheme of distribution of legislative 
powers under the Government of India 
Act, 1935, which scheme has been sub- 
stantially borrowed by the Constitution- 
makers in the Constitution. 
(d) which is relevant runs thus: 


“For the purpose of determining the 
category in Lisis j, II and III into which 
the matters with which a particular Act 
of the Provincial Legislature deals, fall 
resort to the residual power under S, 104 
should be the very last refuge. It is only 
when all the categories in the three 
Lists are absolutely exhausted that the 
Court should fall back upon a nondes- 
cript.” oo 


18. We may now refer to a few deci- 
sions in which the general principles 
governing interpretation or construction 
of Entries in the legislative Lists in a 
Federal Constitution have been laid 
down. In the leading case of United Pro- 
vinces v. Mt. Atiqa Begum, AIR 1941 FC 
16, the question that arose before the 
Court was whether the power to legis- 
late in regard to ‘collection of.rents’ in 
Entry 21 in List IT of the 7th Schedule 
to the Government of India. Act; 1935 
(corresponding to present . Entry 18 in 
List II in 7th Schedule to the Constitu- 
tion) could include the ‘legislative power 
to grant ‘remission of rents’. and the 
Court answered the question in-the. affir- 
mative after holding that none ‘of the 


items in the Lists should be read in a 


First, every: 


Muttuswami,. 


Head-note- 


è 
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narrow or restricted sense and that each 
general word should be held to extend 
to all ancillary and subsidiary matters 
which can fairly and reasonably. be said 
to be comprehended in it. Chief Justice 
Maurice Gwyer at p. 25 of the report 
has . observed thus: : 


“The subjects dealt with in the three 


legislative lists are not always set out 
with scientific definition. It would he 
practically impossible for example to 


define each-item in the Provincial List 
in such a way as to make it exclusive of 
every other item in that list, and Parlia- 
ment seems to have been content to take 
a number of comprehensive categories 
and to describe each of them by a word 
of broad and general import...... I think 
however that none of the items in the 
lists is to be read in a narrow or restrict- 
ed sense, and that each general word 
should be held to extend to all ancillary 
or subsidiary matters which can feirly 
and reasonably be said to be compre- 
hended in it.” 


In Calcutta Gas Company (Proprietary) 
Ltd. v. State of West Bengal, AIR 1962 
SC 1044, the question before the Court 
was whether the West Bengal Oriental 
Gas Company Act, 1960 was within the 
legislative competence of West Bengal 
State Legislature and while discussing 
the scope of the expression ‘industry’ 
occurring in Entries 7 and 52 in List I 


and also occurring in Entry 24 in List IT 


and the limits introduced thereon by the 
wording of the Entries 25, 26 and 27 in 
List II, Subba Rao J. referred to certain 
well settled rules of interpretation gov- 
erning the construction of Entries in the 
Lists given in Schedule 7 of the Consti- 
tution, which have been succinctly sum- 
marised in head note (c) of the report 
which runs thus: 


“In the matter of construing encries 
fn the Lists given in Sch. VII of the 
Constitution, the following rules of in- 
ferpretation are now well settled. The 
power to legislate is given to the appro- 
priate Legislatures by Art. 246 of the 
Constitution. The entries in the three 
Lists are only legislative heads or fields 
of legislation, they demarcate the area 
over which the appropriate Legislatures 
can operate, It is also settled that widest 
“amplitude should be given to the langu- 
age of the entries. But some of the en- 
tries in- the different lists or in the same 
list may overlap and sometimes may 
also appear to be in direct conflict with 
each other, It is then the duty of the 
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Court to reconcile the entries and ‘bring 
about harmony between them. The wn- 
derlying principle in such cases is that 
a general power ought not to ibe .so con- 
strued as to make a nullity of a parti- 
cular power- conferred ‘by the same Con- 
stitution and operating in the same field. 
when by reading the ‘former ïn a more 
restricted sense effect can be given to the 
latter in its ordinary and natural m@an- - 
ing. Thus, every attempt should ‘be 

made to harmonize the apparently izon- 

flicting entries not only of different Lists 

but also of the same List and to reject 

that construction which will roe one df 

the entries of its entire content and 

make it nugatory.”. 

In the case of Harakchand Ratenchand 

Banthia v. Union of India, AIR 1978 SC 

1453, the question before the Court was 

whether preparation and manufacture of’ 
gold ornaments by goldsmith in India,- 
though it involved personal skill and 

craft, would fall within the connotation 

of the word ‘industry’ ‘in Entry 52 in 

List I and Entry 33 in List-1J and the 

same was answered in the affirmative 

and the Court held that such mannfac- ° 
ture could properly come within the pur- 
view of the Geld (Control): Act, 1968 
enacted by Parliament. Ramaswami J. 
reiterated some of the principles enun- 
ciated by Subba Rao J, in Calcutta Gas 
Co. case (AIR 1962 SC 1044) and ebserv« 
ed thus: 

Wesa The entries in the three Lists 
are only legislative heads or fields of 
legislation; they demarcate the area over 
which the appropriate Jegislatures can 
operate. It is well established that the 
widest amplitude should be given te the 
language of the entries.” (Para 6) 

The legislative entries must ba 


weeeee 


given a large and liberal imterpretation, `. 


the reason being that the allocation’ .af ` 
subjects to the lists is not by way at 
scientific or logical definition but is a 
mere enumeration of broad and eormpre« 
hensive categories.” (Para Y) 
In Second Gift Tax Officer, Mangalore 
v. D. H. Hazareth, AIR 1970 SC 999, the 
Court while coming to the conclusion 
that the Gift Tax Act enacted by the 
Parliament fell within the residuary 
Entry 97 of List I read with Art. 248 of 
the Constitution and was ‘therefore. . 
validly enacted, has made certain gene- 
ral observations which are material. In 
paragraph. 5 Hidayatullah C. J, observ- 
ed thus: 

“It will, therefore, be seen that the 
sovereignty of Parliament and the Legis- 
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latures is a sovereignty of enumerated 
Entries, but within the ambit of an entry, 
the exercise of power is as plenary as 
any legislature can possess, subject, of 
course, to the limitations arising from 
the Fundamental Rights, The entries 


themselves do not _ follow any _ logical 
classification or dichotomy. As was said 
in State of Rajasthan v, G, Chawla, AIR 
1959 SC 544, the entries in the lists 
must be regarded as enumeratio simplex 
-of broad categories, Since they are like- 
ly to overlap occasionally, it is usual to 
examine the pith and substance of legis- 
lation with a view to determining to 
which entry they can ‘be substantially 
related, a slight connection with another 
entry in another list notwithstanding. 
‘Therefore, to find out whether a piece 
of legislation fells within any entry, its 
true nature and character must be in 
respect to that particular entry, The en« 
tries must of course receive a large and 
liberal interpretation because the few 
words of the entry are intended to con- 
< fer vast and plenary powers......” 

Tt may be stated that Art, 246 of the 
Constitution confers power upon the 
Parliament as well as the State Legisla- 
tures to make laws ‘with respect to’ any 
of the matters enumerated in their res- 
pective Lists as well as in the Concur- 
rent List. Similar expression ‘with res- 
pect to’ also occurred in the correspond- 
Ing S. 100 of the Government of India 
Act, 1935 and Sulaiman J. has explained 
the impact of that expression in the case 
of Subrahmanyan Chettiar v. Muttu- 
swami Goundan (AIR 1941 FC 47) At 
page 54 the learned Judge has observed 
thus: 

“No doubt, every effort appears to 
have been made to make the three lists 
as comprehensive and exhaustive as well 
as exclusive as possible......... Neverthe- 
less, in view of the large number of 
‘tems in the three lists, it is almost im- 
ossible to prevent a certain amount of 
overlapping. Absolutely sharp and dis- 
tinct lines of demarcation are not always 
- possible. Rigid and inflexible watertight 
compartments cannot be ensured. A hard 
and fast rule of exclusion derived from 
` she strict literal language of S, 100 may 
therefore, be quite impracticable and un- 
workable. To avoid such difficulties the 
Imperial Parliament has thought fit to 
use the expression ‘with respect? which 
abviously means that looking at the 
‘fegislation as a whole, it must substan- 
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tially be with respect to matters in one 
list or the other. A remote connexion is 
not enough.” 

19. A few decided cases may be re- 
ferred to for illustrating how widely anā 
broadly some of the Entries have been 
construed in spite of their limited dic- 
tionary connotation. Entry 11 of List II 
deals with education and runs thus: 
“Education including universities sub- | 
ject to the provisions of Entries 63, 64. 
65, 66 of List I and Entry 25, of List III”. 
The expression ‘education including uni- 
versities’ occurring in this Entry has 
been interpreted in the case of Gujarat 
University v. Shri Krishna Ranganath 
Mudholkar, AIR 1963 SC 703, by Shah J. 
(as he then was) who spoke for the 
majority as to include ‘all matters relat- 
ing to imparting and controlling educa- 
tion’ as also ‘medium of instruction’, 
Subba Rao J. who delivered a dissenting 
judgment on other points, observed at 
p. 722 as follows: 

“To illustrate: education cannot b@ 
imparted effectively without books, pro- 
fessors, students, equipment, buildings, 
finance, proper medium of instruction, 
ete. All the said matters admittedly are 
comprehended by the word ‘education’, 
for they are the necessary concomitants 
of education.” 

In the case of Katra Education Society, 
Allahabad v. State of Uttar Pradesh, AIR’ 
1966 SC 1307, legislative power under 
this very Entry ‘Education’ (Entry 11 of 
the List II) has been held to includa 
power to impose restrictions on ths 
management of educational. institutions 
in matters relating to education. In the 
ease of Manikkasundara Bhattar v. R. S. 
Nayudu, AIR 1947 FC 1, the Madras 
Temple Entry Authorisation and Indem- 
nity Act of 1939 was held to be within 
the legislative cornpetence of the State 
Legislature under the expression ‘charit- 
ies’ occurring in Entry 34, List II of the 
Government of India Act, 1935. The 
Court held that the word ‘charities’ was 
“an appropriate generic term of wide 
scope and meaning apt to include all 
public secular charitable and, religious 
trusts and institutions recognised as such 
by British Indian Law and a ‘power to 
legislate in respect of ‘charities’ will in- 
clude a power to legislate’ in- respect of_ 


‘all matters connected with religious cha- 


tities and institutions,” In the State of 
Bombay v. F. N. Balsara, AIR 1951 SC 
318, the expression ‘intoxicating liquor’ 
in Entry 31 of List II of Government of 
India Act, 1935 was interpreted to in- 
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clude all liquids containing alcohol 
irrespective of whether it was used “or 
beverage purposes’ and produced intoxi- 
cation or not, though the ordinary po- 
pular or dictionary meaning of liquor 
was not so wide and was confined to be- 
verages, Of course, it must be stared 
that this was so held because of legisla- 


‘tive practice in the country, but all the 


same dictionary meaning was not regard- 
ed as conclusive, In Kesavananda Bha- 
ratis case, AIR 1973 SC 1461 Justice 
Chandrachud while considering the true 
meaning and scope of words like ‘am- 
ending’ in Art. 368 or ‘law’ in Art. 13 (2) 
ef the Constitution (at p, 2027) has ob- 
served thus: 

“It is useful to have a dictionary ‘by 
ene’s side and experience has it that a 
timely reference to a dictionary helps 
avert many an embarrassing  situat.on 
iby correcting one’s inveterate misconcep- 
tion of the meaning of some words, But 
I do not think that mere dictionaries 
will help one understand the true mean~ 
ing and scope of words like ‘amendment’ 
in Art. 368 or ‘law’ in Art, 13 (2). Thasa 
are not words occurring in a school tex 
book so that one can find their meani ing 
with a dictionary on one’s right and a 
book of grammar on one’s left. These are 
words occurring in a Constitution and 
one must look at them not in a school- 
masterly: fashion, not with the cold . eye 
of a lexicographer, but with the realiza- 
tion that they occur in “a single 
complex instrument, in which one part 
may throw light on another”, so that 
“the construction must hold. a balance 
between all its parts”, Per Lord Wright 
in James v. Commonwealth of Austra_ia, 
(1936) AC 578, 613. Such words, having 
so significant an impact on a power as 


important as the power to amend the i 


Constitution cannot be read in vacuo.’ 
These observations clearly show that in 
construing the 
document like the Constitution either in 
its Articles or in the Entries obtaining 
in the three Legislative Lists, dictiona- 
ries may not afford an infallible guide. 
20. From the above discussion the 
following . general principles would be 
clearly deducible: (a) Entries in the 
three Lists are merely legislative heeds 
or fields of. legislation, they demarcate 
the area over which the appropriate 
legislatures can operate; (b) Allocation of 
subjects in the Lists is not by way of 


scientific . or logical definition but is a. 


mere enumeration of broad and compre- 
hensive categories; dictionary meaning 


words occurring in 4 
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of the words used, though helpful, is not, 
decisive; (c) Entries should be interpret- 
ed broadly and liberally, widest ampli- 
tude being given to the words employed, 
because few words of an entry are in- 
tended to confer vast and plenary: 
powers; (d) Entries being heads of legis- 
lation, none of the items in the Lists is 
to be read in a narrow and restricted 
sense but should be read broadly so as 
to cover or extend to all cognate, subsi- 
diary, ancillary or incidental matters, 
which can fairly and reasonbly be said 
to be comprehended in it; (e) Since thej ` ` 
specific entries in the three Lists be- 
tween them exhaust all conceivable sub- 
jects of legislation, every matter dealt 
with by an enactment should as far as 
possible be allocated to one or the other 
of the Entries in the Lists and the resi- 
duary Entry 97 in List I should be re-] 
sorted to as the last refuge; and .(f) If 
entries either from different Lists or 
from the same List overlap or appear 
to conflict with each other, every effort 
is to be made to reconcile and bring out 
harmony. between them by recourse to 
known methods of reconciliation, It is 
by reference to these general principles 
that the question about the true scope 
and ambit of Eniry 19 of List II which 
deals with ‘forests’ will have to ‘be decid- 
ed, 

21, Entry 19 of List If consists of 
only one word or expression ‘forests’ 
and the principal question is whether 
as a legislative head that expression 
takes within its sweep ‘forest produce’ 
so as to render S: 3 valid as falling with-. 
in the State’s legislative competence. In 
order to decide this question, we will 
have to answer two queries: (1) What is 
really meant by expression ‘forest pro- 
duce’? and (2) What is it that the State ° 
Legislature has intended to include in 
the concept of ‘forest produce’ for ` the 
purpose of vesting the same in the ‘State 
Government along with private forests 
under S 3 of the impugned Act? It is 
these two queries which form the crux 
of the problem before us and the 
answers tg these queries will furnish a 
satisfactory solution to the problem. 
Dealing first with the expression ‘forest’ 
it cannot be disputed that that expres- 


sion in its normal and popular conncta-| . - 


tion includes all that goes with it, such]: 
as, trees with fruits on them, shrubs,} 
bushes, woody vegetation, ` undergrowth; 
pastures, honey-combs attached to trees, 
juices dried on trees, things embedded 
in the earth like mines and quarriés| - 
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with their produce locked up in the land, 
wild and stray animals (excluding do~- 
mestic animals like cows, buffalos, goats, 
sheep etc.) living in the forest; in other 
words, forest produce in its primary and 
- jnatural state lying in the forest as well 
‘las wild animals living therein unques- 
tionably go with the forest and there 
can be no dispute that such forest pro- 
duce and such wild animals would þe 
lincluded in the concept of forest and 
the expression ‘forests’ as a legislative 
head would surely include within its 
‘compass all these things. The next ques~ 
tion is whether when such forest pro- 
duce gets severed from its place of 
birth or origin it ceases to be a part of 
the forest? Standing trees laden with 
fruits, shrubs, bushes, honey-combs, ete. 
.may get uprooted or may fall by forces 
.of nature like strong gale, hail-storms, 
ete. but may continue to lie in a fallen 
condition in the forest. It is true that 
ordinarily fallen trees cease to be trees 
due to loss of connection’ with land that 
provides them sustenance and nourish- 
_ ment but surely fallen trees if they con- 
tinue to lie there in the same condition 
form part of the forest and similarly 
uprooted shrubs and bushes and even 
fruits and honeycombs that have fallen 
if these continue to lie in the same con- 
dition in the forest they would form 
-part of the: forest. Therefore, such forest 
produce though severed from its place 
of birth or origin will certainly conti- 
. nue to form part of the forest and as 
such will be included in the concept of 
forest. The further question is. what 
happens if the severance occurs by the 
intervention of a human agency? In our 
view, even if any forest produce is se~ 
vered from its place of birth or origin 
_ithrough the intervention of a human 
agency, if such severed forest produce 
lcontinues. to lie in the forest in its pri~ 
¡mary or predeminantly primary state 
without anything being done to it for 
altering or ‘changing its natural condition, 
the same will still form part of the 
forest, In our view, in principle there is 
no difference between the forest produce 
that has naturally fallen and the forest 
produce that has been felled or detached 
from its place of birth or origin by hu- 
man agency sc long as it continues to 
fie in the forest in its primary or pre~ 
dominantly primary state; for instance, 


-if the standing trees ‘are felled and such . 


felled trees continue to.lie in the forest 
in the same condition without anything 
-being done to them in the direction of 


‘produce, 


converting or fashioning them into logs, 
these would still form part of the forest; 
similarly, if honey~combs are detached 


from trees by a human agency but con- -/ 
tinue to lie in the forest in the same con-" 


dition without the process of extracting 
honey therefrom in containers 


being . 


undertaken, they would form part of the. 


forest. Similarly, if mines and quarries 


remain beneath the surface of the earth | 


with minerals, stones and other products _ 


locked up in the land, these will form 
part of the forest. What types of pro- 
cesses undertaken will make such forest 
severance whereof from its 
place of birth or origin has been effected 
by a human agency, ceases to be in its 
primary or predominantly primary state 
will depend upon the nature or kind of 
the produce and the degree of. sophisti- 
cation done to it and will have to be de- 
cided on the facts of each case, but so 
long as any such forest produce, whether 
attached to or detached from its place 
of birth or origin, is lying in the forest 
in its primary or predominantly primary 
state, it will form part of the forest and 
the expression ‘forest’ will include it 
within its compass, 


22. Looked at from this angle, it is 


difficult to accept the broad proposition 
urged by counsel for the petitioners that 
the expression ‘forests’ in Entry 19 in 
List IT because of its dictionary meaning 
will not include forest produce on the 
ground that the forest produce is a dis- 
tinct and separate species of property. 
In our view, even the dictionary mean- 
ing of the word ‘forest’ does not lend 
support to such a contention. It is true 
that in Oxford English Dictionary, Vol. 
IV, at p. 422 three meanings of the word 


‘forest? have been given viz, (i) an ex- 


tensive tract of land covered with trees 
and undergrowth, sometimes interming- 
led with pasture; also the trees collec- 
tively of a ‘forest’; (ii) (legal meaning) a 
woodland district, usually belonging to 
the King, set apart for hunting - wild 
beasts and game etc, and (iii) a wild 
uncultivated waste, wilderness. Relying 
on the first of the three meanings which 
would be applicable, counsel for the peti- 
tioners have contended that the dic- 
tionary meaning shows that a forest is 
basically a land of a particular. descrip- 
tion viz. land covered with trees and 
undergrowth ete.: and therefore the fur- 
ther contention is that: the expression 


forest? cannot as a matter of plain lan- 


guage apply to. forest produce ‘in the 


2 
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form of moveable property lying 
on the land; in other words, 
forest produce being a distinct 
-and separate species of property 


the same is not covered within the ex- 
pression ‘forest’. In our view, to say that 
forest is basically a land of particular 
description and that it does not include 
“forest produce’ as it is a distinct species 
‘of moveable property is to adopt a teca- 
nical and an erroneous approach, Tne 
words ‘covered with trees and under- 
growth, sometimes intermingled with 
pasture’ which follow the expression ‘an 
extensive tract of land’ cannot be .re- 
garded as mere words of descripticn, 
describing a particular type of land, kut 
are words which show what is included 
in the ‘forest’. In other words, even the 
dictionary meaning clearly shows that 
‘forest? means ‘an extensive tract of 
land together with the trees and under- 
growth which covers such tract and a_so 
includes pastures which intermingled 
with such tract, That a forest includes 
‘trees’ becomes very clear from the se- 
,cond part of the applicable meaning 
where it is stated: ‘forest’ means ‘also 
the trees,collectively of a forest’. In our 
view, therefore, even the dictionery 
meaning of the expression ‘forest’ makes 
the position clear that ‘forest? means not 
only an extensive tract of land but n- 
cludes the trees, undergrowth and pas- 
tures grown or found lying on such tract 
of land. The expression ‘forest produce’ 
need not and cannot be confined only ta 
that type of produce which has got se- 
vered or detached from its place of 
birth or origin and has become moveable 
property as is sought to be suggeszed 
but includes both types of produce, se- 
vered as well as unsevered from its 
place of birth or origin. In other words, 
the aspect whether a particular forest 
produce has become moveable property 
or not by reason of either’ physical se- 
verance from its place of birth or orizin 
or legal severance, as in the case of 
standing ‘trees under a contract of sale 
where property has passed to the pur- 
chaser, is not of much consequence, but 
the test. would be whether the forest 
produce, “even if it were severed from 
its place of birth or origin either physi- 
cally or legally, is lying in the forest in 
its primary or predominantly primary 
state and if it is so lying. it will fcrm 
part of the forest and the 
‘forests’ as.a legislative head under En- 
try 19 of List IT will include the same 
within its compass but if such produce 


expression . 
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has ceased to be in its primary or pre- 
dominantly primary state by reason of 
any sophistication done to it the same 
will not form part of the forest and 
the legislative head ‘forests’ under En- 
try 19 of List II will not include it with- 
in its scope. 

23. Having answered the first query 
in the aforesaid manner, we shall now 
deal with the second question as to what 
is it that the State Legislature has in- 
tended to include in the expression ‘fo- 
rest produce’ for the purpose of vesting 
the same in the State Government under 
S. 3 of the Act, for, having regard to 
our aforesaid conclusion on the first 
query if the State Legislature has at- 
tempted to vest in the State Govern- 
ment only such forest produce as lies in 
its natural or primary condition in the 
private forest concerned, S$. 3 would be 
within its competence, but on the other 
hand; if the State Legislature has at- 
tempted to include forest produce which 
has ceased to be in its natural or pri- 
mary condition or in its predominantly 
natural or primary condition by reason 
of any processes being applied to it, such 
attempt would obviously be beyond its 
legislative. competence and S. 3 to that 
extent will have to be struck down, In 
order to decide this question we will 
have to consider the true effect of the 
artificial definitions of the two expres- 
sions ‘forest? and ‘private forest’ given 
in S. 2 (c-1) and S. 2 (f) read with S. 3 
of the impugned Act. Two or three con- 
tentions have been urged before us- by 
counsel for the petitioners in this behalf. 
In the first place, it is contended that 
the expression ‘forest’ has heen so arti- 
ficially defined in S. 2 (c-1) that besides 
including within its compass a natural 
forest as per dictionary meaning (vide 
meaning part of the definition), the ex- 
pression includes certain types.of lands 
(vide sub-cls. (i) to (iv) which are not 
natural forests but are regarded as 
deemed forests and by the inclusive subs 
cl. (v) all the forest produce not merely 
of the natural forest but of such deem- 
ed forests has been included in the defi» 
nition of forest; that even where the de- 
finition seeks to define a natural forest 
(in the meaning part of the definition) 
an artificiality is introduced, inasmuch 
as, trees which form part of natural fo- 
rest are qualified by the words ‘whether: 
standing, felled, found or otherwise’ and | 
that even in sub-cl, (v) when it artificial- 
ly includes all the forest produce in the 


' definition of forest, the same type of 
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artificiality is introduced by qualifying 
the expression ‘forest produce’ by the 
words ‘whether standing, felled, found 
or otherwise’, Secondly, it is contended 
that the expression private forest’ has 
been similarly artifidally defined so as 
to include within its compass six heads 
under sub-cls. (i) to (vi) out of which 
the first four sub-clauses at any rate 
refer to lands in respect of which some 
action has been taken by Government 
under Ss. 34A, 35 (1) 35 (3) and 38 of the 
Indian Forest Act, 1327 and ‘by such 
device mines and quarry lands, which 
may not be properly described as ‘forest’ 
have been included end it has been urg- 
ed that at least in respect of lands cover- 
ed by sub-cl. (iii) these would become 
‘forest’ by mere issuance of a notice 
under S. 35 (3) without any inquiry or 
hearing, since with effect from 30-8-1975, 
Section 35 of the Ferest Act has been 
repealed and what is more, all the pro- 
duce of such lands as would fall within 
sub-cls. (i) to {iv) is sought to be vested 
_ in the State Government irrespective of 
whether such lands are truly forests in 
the natural serse of the term or not; in 
other words, both tkese artificial defini- 
tions are ‘beyond the legislative compe- 
tence of the State Legislature. Third- 
ly, it has been contended that the ex- 
pression ‘forest produce’ has not been 
defined in the impugned Act but by rea- 


'. son of S. 2h) that expression will have 


the same meaning as has been assigned 
to it in S. 2 (4) of the Forest Act, 1927 
and it is further pointed out that un- 
der S. 2(4) of the Forest Act forest 
produce includes under sub-cl, (a) ‘tim- 
ber’ and under sub-cl. (b-i) ‘trees’ and 
these two expressions ‘timber’ and ‘trees’ 
are further defined im S. 2 (6) and Sec- 
2 (7) of the Forest Act and the conten- 
tion is that these definitions contained 
in S, 2(4), 2 (5) and 2(7) of the Forest 
Act will have to be reed into the expres- 
_ sion ‘forest produce’ occurring in Sec- 
tion 2 (e-1) (v) and 
‘forest produce under 3. 2 (c-1) (v) would 
include several items of forest produce 
wherever foung and in whatever form 
(natural or sophisticated) and irrespec- 
tive of whether they belong to the con- 
cerned private forest or not and that 
would certainly be beyond the legisla- 
. tive competence of the State Legislature. 


24, At the outset it may be pointed 
‘out that we are not concerned in this 
ease with forest procuce that may grow 
or would be found lying in the private. 


if that is done, 


forests after 30th Aug. 1975, for, it was 
not disputed before us that all forest 
produce in future after the private 
forests have vested in the State Govern- 
ment under S. 3 of the impugned Act 
would belong to the State Government 
and in these p&titions we are merely 
concerned with forest produce of these 
private forests already grown therein or 
which was lying th2re prior to 30th 
Aug. 1975 and the question is how much 
such forest produce vests in the State 
Government under S. 3 of the Act, par- 
ticularly having regard to the artificial 
definitions of ‘forest’ and ‘private forest’ 
having been incorporated in the enact- 
ment. Now, it cannot be disputed that 
it is permissible to the State Legisla- 
ture to introduce artificial definitions in 
an enactment ard even to direct that 
assumptions ot facts be made for the 
purpose of the enactment, which facts. 
may not in reality exist, However, such 
device obviously carnot be resorted to 
for enabling it to legislate on matters 
over which it has no legislative compe- 
tence, Therefor, if it is found that an 
enactment seeks to cover under such 
artificial definition scmething over which 
the legislature has no competence, the 
enactment to that extent is liable to be 
struck down as invalid. The question in 
the instant case that arises for our con- 
sideration is whether by introducing 
artizicial definitions of the two expres- 
sions ‘forest’ and ‘private forest’ in Sec- 
tion 2 (c-1) and S. 2(f) respectively in 
the Acquisition Act, the State Legisla- 
ture has sought to cover or provide for 
something over which it has no compe- 
tence. A detailed examination of these 
definitions, therefore, becomes necessary. 

25. Dealing first with the definition 
of ‘forest’ in S. 2-(e-1) it consists of the 
main clause indicating what the expres- 
sion ‘means’ according to legislature and 
five other clauses indicating what the 
expression ‘includes’ according to legis- 
lature. The main (‘meaning’) clause is 
again in two parts; the first part refers 
to what can be described as natural 
forest except to the extent that the 
parenthetical words ‘whether -standing, 
felled, found cr otherwise’ describe trees 


in an artificial manner, for, it 
is obvious that fallen or fel- 
led trees ordinarily ` cease to be 
trees with the less of their connection 


with the land that nourishes them.. It is 
true that the parenthetical words ‘intro~ 
duce some sort of artificiality. Further 
in connection with the trees the expres~ 
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sion ‘standing, felled and found’ are un- 
derstandable but the expression ‘or 
otherwise’ appears to be a little inapt 
and it is difficult to understand what :s 
sought to be conveyed thereby. How- 
ever, it appears that the expression ‘cr 
otherwise’ seems io have been used out 
of abundant caution for describing some 
condition of trees which is not covered 
by the earlier expressions. It is trc@ 
that. fallen or felled trees ordinarily 
cease to be trees but as discussed ear- 
lier, these without anything more beirg 
done to them, do not cease to be pact 
of the forest if they are lying there <n 
their primary or natural state and ther®- 
fore it cannot be said that the artificia- 
lity. introduces something over which 
the State Legislature’ has no comp- 
tence. The second part of the man 
(‘meaning’) clause refers to anothar 
tract of land on which the growth of 
trees, shrubs, bushes and woody vegeta- 
tion is found but not as thick as is 
ordinarily found in the natural forest 
and even such tract of land is brought 
within the purview of the expression 
‘forest? because such growth is likely to 
have effect on c@rtain aspects or met- 
ters as any natural forest would have 
and diverse ‘aspezts or matters have 
been enumerated on which such growth 
is likely to have effect, such as, (i), on 
the supply of timber, fuel, forest pro- 
duce, or grazing facilities, (ii) on cli- 
mate, stream flow, protection of land 
from erosion, and (iii) on such other 
matters. The effect of the growth m 
the aforesaid matters is made the deter- 
minative factor for bringing in 
tract of land within the purview of 
‘forest’. Unfortunately: this clause is 
not happily worded, but it does app€ar 
clear that the word ‘such’ in the €x- 
pression ‘such tract of land’ refers to 
‘another tract of land and the werd 
‘such’ occurring in the expression ‘such 
growth’ refers to ‘similar growth’ of the 
type mentioned in the first part of the 
main clause but not as thick and the 
expression ‘other such matters’ occur- 
ring at the end of the clause will heve 
to be read ejusdem generis with mat- 
ters or aspects which precede that ex~ 
pression. 
reasonable «manner in which the seccnd 
part of the main clause can -be inter- 
preted. In other words, the second part 
of the main clause, seems to be intend- 
ed to bring -within the definition of 
‘forest’ such other tracts of land on 


which growth of trees, shrubs, bushes . 


_ such’ 


In our view, this is the only . 


ete, is less thicker than that of natural 
forest, conceived under the first part of 
the main clause, but where the growth 
is still capable of having the effect on 
the aspects or matters enumerated 
therein. Jt is clear that a reasonable 
nexus exists between the tract of land 
covered by this second part of the. mein 
clause with natural 
tract of land covered by this part of 
the main clause has ensured the exis- 
tence of essential attributes of natural 
forest and therefore cannot be regard-| ° 
ed as artificial. Turning to the inclu- 
sive part of the definition, sub-cls. (i) to 
(iv) refer to lands of particular descrip-. 
tion viz. land covered with stumps of 
trees ofaforest; land which is part of a 
forest or lies within it or was -part of a 
forest or was lying within a forest on 
30th Aug. 1975; such pasture land, 
water-logged .or cultivable or non-culti~ 
vable land, lying within or linked to'a 


forest, as may be declared to be forest : l 


by the State Government; and forest 
land held or let for purpose of agricul- 


‘ture or for any purposes ancillary there-_ 


to; while sub-cl. (v) includes within the 
definition of ‘forest’ “all the forest pro~ 
duce therein, whether standing, felled, 
found or otherwise”. Items of land in- 
cluded in the first four sub-clauses un~ 
questionably have some nexus with the 
natural forest. Actually lands sought 
to be covered by sub-cls, (i), (ii) and ` 
(iv) present ng difficulty whatsoever, 
for, these sub-clauses in terms refer to 
pieces of lands which were essentially 
forests or parts thereof but have un- 
dergone some changes and alterations 
indicated; for instance, in sub-cl. (i) 
trees have been cut or dismembered 
and merely stumps have been left and 
in sub-cl. (iv) land which is essentially 
forest is used for the purpose: of . agri- 
culture and. other ancillary purposes, 
The changed or altered user. ‘indicated 
cannot alter the basic character of land 
being a forest. Sub-cl. (iii) gives an 
impression as if the State Government ` 
can declare any land, even non-cultiv- 
able land, as forest and that tog with- 
out leaving any remedy. to an aggrieved 
person to demonstrate to the contrary.. 
It is true that there is no separate sec- 
tion in the Act authorising the State to 


make such a declaration or indicating 
any criteria for that purpose. Even so.’ . 
it seems to us clear that  sub-cl. (iii). ~~ 


cannot be regarded as conferring unre~. 
gulated authority on the State Govern-' 
ment to make such declaration, In the 


forest and the) - 


-ttle within or be ‘linked to’ 
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first. place, pasture land mentioned in 
sub=cl. (iii). falls within the normal dic- 
tionary meaning of the expression 
‘forest? but that apart, the types of 
land mentioned in this sub-clause viz. 
pasture land, water-logged or cultiva- 
“able or non-cultivable land must either 
a forest 
. and it is only when this condition is 
“satisfied. that the State Government can 
make a. declaration that such land is a 
forest. Ther@fore, it cannot be said 
that there exists: no criteria for making 


a declaration with regard to type of 
land covered by this sub-clause; its 


(land's). lying within or being linkeq to 
forest affords. the basis and obviously it 
is left to the -State Government to de~ 
cide to. what extent or degree such 
pieces of land should be closely linked 
__ With ‘forest’. Objections. of persons in- 
_ terested. in such land can be adjudicat- 


_, ed under S. 6. It is true that in the en- 
~- . quiry and adjudication of disputes con~ 


. ternplated by Si 6 the objections that 
. are required to be considered by the 
‘Collector are whether any forest is a 
. private forest. or not and whether any 
private forest or portion thereof or 
dwelling houses constructed therein 
stands: acquireč or vested in the Gov- 
ernment. or not. But, in our view, the 
’ objection that the Iand fs not a private 
` forest would also inckude the objection 
-that it: is not forest. at. all, This posi- 


is tion, it may be stated, was conceded by 


Counsel appearing for the State of 
Maharashtra, The types of land that 
are sought to be included within the 
definition of ‘forest’ under sub-cls, (i) to 
(iv) ef the inclusive part of the deéfini~ 
‘tio therefore cannot be said to be re- 
motely connected with the natural forest 
but are: suck as possess reasonable 
nexus, close connection with and attri- 
-|butes: of a natural forest and therefore, 
in our.view, the artificiality, if any, 
cannot be said te introduce such mat- 
fers over which the State . Legislature 
Jhas no competence, 


26. Turning to the most material 
sub-clause of inclusive part of the defi- 
` nition viz. sub-cl. (v) whereby ‘all the 
forest produce therein, 
ing, felled, fcund or otherwise’ is 
sought to be brought within the com- 
_ pass of the definition, it may be stated 
that the expression ‘forest produce’ is 
again described in an artificial manner 
by qualifying. the same with words 
‘whether standing, felled, found. or 


whether stand-. 


otherwise’ — the same-type of artifi» 
ciality as is to be found in the first 
part of the main (meaning) clause 
where natural forest is defined but 
tre@s whereof are cualified by similar 
words ‘whether standing, felled, found 
or otherwise’. Hers again, in 
tion with forest produce, which among 
others would include trees, fruits honey= 
combs, ete, the expressions ‘standing, 
felled and found’ are understandable, 
but the expression ‘or otherwise’ seems 
to be’ a little inapt, but also the expres« 
sion ‘or otherwise’ must be taken to 
have been used out of abundant cau+ 
tion for describing.some condition of 
forest produce which is not covered by 
the earlier expressions Here also, as 
discussed earlier, the fallen or felled 
forest produce without any changes be- 
ing brought about by any, process of 
sophistication and Iving in its primary 
or natural state in the forest would 
form part of forest and as such the 
aforesaid artificiality cannot be said to 
introduce something over which the 
State Legislature has no competence, 


27. The next contention with regard 
to expression ‘forest produce’ occurring 
in sub-cl. (v) of S, 2 (c-1) has been 
that the expression has not been defin- 
ed in the impugned Act and by reason 
of S. 2 (h) the meaning that has been 
assigned to it in S, 2 (4) of Forest Act, 
1927 will have to be read into it and 
according to Counsel for the petitioners 
reading the definition of ‘forest produce’ 
in the Forest Act, 1€27 in sub-cl. (v) of 
5, 2 (c-1) of the impugned Act would 
lead to consequences which would he: 
clearly beyond the legislative compe- | 
tence of the State Legislature, It is 
pointed out that S. 2 (4) of the Forest 
Act gives merely an inclusive definition 
of that expression and is in two parts, 
Under sub-cl, (a) ‘forest produce’ in- 
cludes several enum2rated items, such 
as, timber, charcoal, 2aoutchouc, catechu, 
wood-oil resin, matural varnish bark, 
lac, rauwalfia, senper-tina, ete. Whether 


found in, or brought from, a forest or 
not; and under Cl. (b) forest produce 


includes several enumerated items, such 
as, trees and leaves, flowers and fruits, 
plants not being trees (including grass, 


„creepers, reeds and moss) and all parts 


or produce or such plants, wild ani- 
mals and skins, tusks horns, bones, silk, 
cocoons, honey, wax and all other parts 
of produce of animals, - peat, - surface, 
soil, rock and minérzls and all products 


connec- _ 
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of mines or quarries, when found in, 
or brought from, a forest. It is fur- 
ther pointed out that timber which is 
one of the items included in S. 2 (4) fa) 
is separately defined in the Forest Act 
in S. 2(6) thereof and it includes tre2s 
when they have fallen ‘or have been 
felled and all wood whether cut up or 
fashioned or hollowed out for any pur- 
pose or not; similarly, tree which is one 
of the items enumerated in S, 2 (4) (9) 
fg separately defined in S. 2 (7) as im- 
cluding palms, bamboos, stumps, brusi- 
wood and canes. According to Counsel 





for the petitioners reading these thr2e . 


definitions given in Ss. 2 (4), 2 (6) and 
2(7) of the Forest Act, into the expres- 
sion ‘forest produce’ occurring in sud- 
cl. (v) of 5. 2 (c-1), it will appear clear 
that ‘forest produce under S. 2 (c~1) (v) 
would include several items of forest 
produce wherever found and in whet- 
ever form, natural or sophisticated and 
irrespective of whether they belong <o 
concerned private forest or not and this 
would certainly be beyond the legisla~ 
tive competence of the State Legisla- 
ture. It is not possible to accept this 
contention for the reasons which we 
shall presently indicate, 


28. In the first place, notwithstanJ- 
ing S. 2(h) of the Acquisition Act, the 
definition of ‘forest produce’ given in 
S. 2 (4) of the Forest Act together with 
two ancillary definitions of ‘timber’ and 
‘trees’ given in S. 2 (6) and S. 2 (7) 
cannot be read into the expression 
‘forest produce’ occurring in S. 2 (c-l) 
(v), not because one definition cannot 
be read into another as has been the 
contention of Counsel for the petitioners 
in different context, but principally for 
the definition of ‘forest produce’ in 
two or three reasons. In the first place, 
S. 2 (4) of the Forest Act as also the 
definitions of ‘timber’ and ‘tree’ in 
Ss. 2 (6) and 2 (7) occurring in the 
Forest Act have been given there for 
the purposes of Forest Act and the 
aims and object intended to be served 
by, the Forest Act, 1927 are entire_y 
different from the aims and object in- 
tended to be served by the Acquisiticn 
Act before us, The Forest Act was put 
on the Statute Book for the purpose of 
‘consolidating the law relating to fores:s 
the transit of forest produce and the 
duty leviable on timber and other 
forest produce’ and it was with a view 


to carry out the aforesaid purposes of . 


that enactment that certain expressions, 


particularly ‘forest produce’, ‘timber’ - 
and ‘tree’ have ‘been defined in the 
manner done in the definition Sec. 2. 
Width of the definitions under Ss. 2 (4), 
2(6) and 2 (7) was necessitated by ‘the 
legislative anxiety to ensure prevention, - 
of thefts, proper transportation across: 
custom frontiers and evasion of levia>le 
duty. 
the Acquisition Act is nothing more and:: 
nothing less than the acquisition of pri- 

vate forests along with its produce, and 

the enactment has nothing to de with 

thefts or transportation of produce or 

levying of any duty thereon. The aims 

and objects of the two enactments Be- 

ing different, it would be unreasomable 

to read the definitions of Ss. 2 (4), 2 (8). 
and 2 (7) of the Forest Act into the ex- 

pression ‘forest produce’ occurring in 

S. 2 (c-1) (v) of the Acquisition Act.|. 
Secondly, if so read, it would lead’ to} 
incongruous and absurd results, ‘Thirdiy, 

sub-cl. (v) runs ‘all the 
therein’, and the juxtaposition in which} ~ 
the two expressions ‘forest ‘produce’ 
and ‘therein’ occur clearly suggests that}. 
the context requires that the definitions 
in S. 2 (4), 2 (6) and 2%) of the Forest 
Act should not be read into S, ‘2 (e-1) (v). 

It is, therefore, not possible tə read 
these definitions of the Forest Act, 1927 
into S. 2 (c-1) (v) of the Acquisition 
Act. 


29. What then would be the true 
connotation of the expression ‘forest pro- 


duce’ occurring in sub-cl. (v)? In the 
first place, the expression ‘forest pro- 
duce’ occurs in sub-cl, (v) which is in 


the inclusive part of the définition -æf 
the expression ‘forest’ itself and the ef ` 
fect is . that ‘Forest’ includes “all the 
forest produce therein”, Secondly, Be- 


sides defining the expression ‘forest’ as. . 


above, the Act also defines the expres- . 
sion ‘private forest’ and thirdly, under 

the operative part of S, 3 of the 
all private forests have been aequired 
and stand vested in the State Govern . 
ment on and from 30th Aug 1975. This 
scheme of the enactment in the context 
of its main aim and object together 


with the language employed in sul-cl. -` 


(v) gives rise to certain implications, 
the first implication is that the produce 
must necessarily be the growth in’ and 
produce of the private forest concerned. 
which is to vest in the State; the 
second implication is that such produce 
must be found or must lie in such pri- 
vate forest on the appointed day; and 


In contrast the aim cr object of... 


forest produce} ` j 


Act- 7 
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the third implication is that such pro- 
duce even if severed from its place of 
birth (whether standing, felled or found) 
must be capable of being called forest 
produce and hence must be in its pri- 
mary or predominantly primary state. 


`. The word ‘therein’ following immediate- 


“Ty after the words ‘forest produce’ in 
sub-cl. (v) is not without significance 


. and, in our view, produce removed out 


of the concerned forest would be out- 
side the definition and only such pro- 
' duce which is still lying in the concern- 
ed forest even after severance from its 
place of birth or origin on 30th August 
1975 is alone liable to be included pro- 
vided such produce’ so lying there car- 
ries with it the imprints of its primary 
-or natural condition. Na sooner -such 
produce has ceased to be in its natural 
or primary or predominantly natural or 
primary state by reason of any proces- 
ses of sophistication being undertaken, 
“the same ‘even if it is lying there would 
be outside the definition. In our 
-Ithe scheme of Sec, 3 read with the 
two definitions and the word ‘therein!’ 
occurring in sub-cl. (v) which is full of 
significance clearly bring out the legis- 
lative intent to include within expres- 
sion ‘forest produce’ such produce which 
satisfied three conditions viz., (i) it must 
be the produca of the private forest 
concerned, (ii) it must be lying in the 
forest in normal course on the appoint- 
ed day and (iii) irrespective of whe- 
ther it is attached or embedded or 
severed from its placeofbirth or origin, 
it must be found in its primary or pre- 
dominantly primary state or condition 
without any process of sophistication 
having been undertaken in regard to it. As 
stated earlier what types of . processes 
undertaken will make such forest pro- 
duce cease to be in its primary or pre- 
dominantly primary state will ‘depend 
upon the nature or kind of the produce 
and the degree of sophistication done to 
it and will have to be decided on the 
facts of each zase. Tf this is the true 
meaning of the expression ‘forest pro- 
duce’ occurring in sub-cl. (v) which is 
the inclusive part of the definition 
‘forest? in S. 2 (c-1), in our view, the 
artificiality that is to be found in this 


part of inclusive definition the expres- . 


sion ‘forest’ cannot be said to introduce 
anything over which the State - Legis- 
lature has no competence. Having re- 
gard to the above discussion, we have 
mo hesitation in coming to the conclu- 
sion that S, 2 (c-1) which defines ‘forest’, 


view, - 


A.LR. 


notwithstanding some amount of artifi- 
ciality therein, is within the legislative 
competence of the State Legislature, 


30. Turning to the definition of 
‘private forest? given in S. 2 (f), it will 
appear clear that even this definition 
consists of two parts; the first part in- 
dicating what the expression ‘means’ 
according to the Legislature and the 
second part indicating what the expres- 
sion ‘includes’ according to the Legisla- 
ture. In the first part ‘private forest’ 
has been defined te mean ‘any -forest 
which is not the property of the Gov- 
ernment’ while und=r the inclusive part 
six items or heads mentioned in sub- 
cls. (i) to (vi) have béen included in 
the definition. The ‘meaning’ part pre- 
sents no difficulty and the question is 
about -the inclusive part of the defini- 
tion. The true impact of this inclusive 
part of the definition cannot be realised 
without bearing in mind the provisions ~ 
of Chapter V of the Forest Act, 1927. - 
It may be stated that the Indian Forest 
Act, 1927 deals with different types of 
forest, such as, (i) Reserved forests, (ii) 
Village forests, (iii) Protected forests 
and (iv) Forests which are not the pro~ 
perty of Governmert; Chapter V deals 
with the fourth category of forest and 
contains Ss, 34-A, 35 and 38 Under 
Sec. 34A it has been provided that for 
the purposes of that Chapter ‘forest’ in- 
cludes any land containing trees and 
shrubs, pasture lancs and any other 
land whatsoever which the State Gov- 
ernment may, by notification, declare 
to be a forest. Sec. 35 (1) enables the — 


State Government tc issue a notification .* 


regulating or prohititing certain acts, 
such as, breaking upd or clearing of the 
land for cultivation, pasturing of cattle, 
firing or clearing of the vegetation, gird- 
ling, tapping or burning of any tree or 
the stripping off the bark or leaves 
from any trees, cutting, sawing, conver- 
sion and removal of trees and timber; 
or quarrying of store or the burning of 
lime or charcoal, etz., when such regu- 
lation or prohibition appears “necessary 
for any forest not telonging to Govern- 
ment, for the purpose of conservation 
of trees and forests, preservation and 
improvement of so, - improvement of 7 
grazing, maintenance of a water supply 


fn springs, rivers and tanks, mainten- 
ance, increase and cistribution of the 
supply of fodder, leaf manure, timber 


or fuel, maintenance of reservoirs or ir- 
rigation’ works, protection of roads, 
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bridges, railways and other lines of 
communication and preservation~ of the 
public health, etc. Under sub-see: (3) ‘of 
S. 35 it is provided that no notification 
under sub-cl. (1) shall be issued  uatil 
after a show cause notice to the owner 
of such forest has been issued 
and until his objections, if any are 
heard and considered by Government. 
Section 38 provides for protection of 
private forest at the request of the 
owners and states that upon a request 
in that behalf being made by the 
owners the State Government can apoly 
the provisions of the Forest Act to such 
private forest by means of a  notifsca- 
tion. If “sub-cls. (i) to (iv) of S. 2(f) are 
read in the light of the aforesaid pro- 
visions of Ss. 34A, 35 and 38 of the 
Forest Act, 1927, it will appear -clear 
that these sub-clauses bring within the 
definition of private forest four types of 
land in respect of which action has b2en 
taken by the State Government under 


Ss. 34A, 35 (1), 35(3) and 38 of the 
Forest Act. Sub-cl, (i) brings within 
the definition of ‘private forest? any 


land declared before the appointed day 
to be a forest under Sec, 34A of the 
Forest Act and sub-cl. (ii) brings any 
forest in respect of which a notification 
under S. 35 (1) of the Forest Act has 
been issued immediately before the ap- 
pointed day within the category of ‘pri- 
vate forest’. Both the sections viz. 34A 
and 35 of the Forest Act have been re- 
pealed with effect from 30th Aug. 1975 
after the coming into force of the Ac- 
quisition Act and in view of such re- 
peal no fresh declaration by issuing a 
notification under S. 34A or fresh issu- 
ance of a notification under Sec, 35 (1) 
is now possible. As regards action 
taken either under S. 34A or under 
S. 35 (1) prior to 30-8-1975 our atten- 
tion was not drawn to any defective de- 
claration or defective notification issued 
undér either of these provisions. Mcre- 
over, it would be reasonable to assume 
that such prior declaration under Sec- 
tion 34A was in respect of such land as 
possessed the essential attributes cf a 
forest. Prior action under Sec, 35 (1) 


must have been merely regulatory or 


prohibitory of certain acts specified in 
the section and that too in respect of 
‘forest’ inasmuch as the power to issue 
such regulations or prohibitions is con- 
fined to forests. No grievance can be 
made with regard to action taken by 
means of a notification under S. 38 of 


the Forest’ Act in respect of land men-_ 
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tioned in sub-cl, (iv), inasmuch as, 
such action is taken with a view to for- 
mation or conservation of forest over 
such land at the request of the owners 
of land. It is thus clear that sub-cls. 
(i), Gi) and (iv) of S. 2 (f) deal with de- 
clared, adjudicated or admitted instan- . 
ces of forests. Sub-cl. (iii) of S. 2(f} no 
doubt seeks to cover land in respect of 
which merely a notice has been issued 
to the owner of a private forest under 
S. 35 (3). and’ his objections may have 
remained unheard till 30-8-1975 as Sec- 
tion 35 has stood repealed on the com- 
ing into force of the Acquisition Act. 
Here also, as in the case of owners of 
land falling under .sub-cl, (iii) of Sec- 
tion 2 (c-1), his objections, if any, in- 
eluding his objection that his land can- 
not be styled as forest at all can be 
heard and disposed of under Sec. 6 of 
the Acquisition Act, and this position 
was conceded by Counsel appearing for 
the State of Maharashtra, Sub-cl. (v) 
includes within the definition of private 
forest the interest of another person 
who along with Government is jointly 
interested in a forest, while sub-cl. (vi) 
includes sites of dwelling houses con- 
structed in such forest which are con- 
sidered to be necessary for the conveni- 
ent enjoyment or use of forest and 
lands appurtenant thereto. In our view, 
the artificiality involved, if any, in the 
definition of ‘private . forest’ in Section 
2 (f) is indeed of a very minor nature 
and does not introduce anything over 
which the State Legislature has no com- 
petence. The contention of Mr. Singhvi 
and Mr. Paranjpe that under the arti- 
ficial definitions even lends which can- 
not by any stretch of imagination be 
regarded as forest in its normal or na- 
tural connotation have been brought 
within that concept as well as their ap- 
prehension that lands which may be 
barren tracts where quarrying operations 
may be carried on may be included in the 
artificial definitions under the power of 
declaration conferred on the State with- 
out any hearing are misconceived, In 
the first place, the artificial parts of the 
two definitions of ‘forest’ and ‘private for- 
est? do not do anything of the kind as 
suggested and secondly under Sec. 6 of 
the Act owners of such land which is 
sought to be declared as forest would 
have an opportunity of raising objec- 
tions to the proposed declarations and 
of satisfying the Government that their 
lands are not and cannot be treated — or 
declared as- forests, 
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31, We may now deal with two 
more submissions that have been urged 
by’ Counsel for the petitioners in . sup- 
port of the contention that .the~ forest 
produce, of the private forests which 
vest in the State Government under 
Sec, 3 of the Act, was not intended to 
pass to the State Government, one based 
on the construction of S. 3 read with 
the two definitions of ‘forest’ and ‘pri- 
vate forest? given in Ss. 2 (c-1) and 
2(f) respectively and the other. based 


on the absence of any provision for pay- 
ment of compensation or amount for 
acquisition of forest produce in the 


Act. Dealing with the first aspect Mr. 
Seervai has contended that on its pro- 
per construction S, 3 of the ‘impugned 
Act vests in the State Government - all 
private forests and the. expression ‘pri- 
vate forest’ occurring in’ the ` operative 
part of that. section must mean ‘private 
forests’ as defined in S.*2(f) in which 
definition ‘forest produce’. is. not includ- 
ed and therefore on a strict .construc- 
tion of S. 3 read with S. 2(f) no forest 
produce of the private forests which 
have. vested in under S. 3 would. vest 
in the State. He has urged a two-fold 
argument in support of this construc- 
tion. In the first place the word ‘forest’ 
in the -composite expression ‘private 
forest? must mean natural forest accord- 
ing to the dictionary meaning ‘and that 
word cannot be given the artificial mean- 
ing which kas: been assigned’ to 
it in Section 2 ({c-1), ‘for, | according 
to him, one definition cannot be 
read into ancther definition and as 
such though.the definition of ‘forest’ in 
S. 2(c-1) includes ‘forest produce’ un- 
der sub-cl. (v) of that definition, the 
same cannot te read into or form 
part of ‘private forest under Sec- 
tion 2 (f). Secondly, when Act 29/75 
was initially amended by Ordinance 13 
of 1975 sub-cl. (vii), which spoke of ‘all 
the forest produce’ therein’? was ` added 
„in the definition of ‘private forest’ in 
S..2 (f) but when the Act was further 
amended by the Aménding Act. 72 «of 
1975 (which replaced . the 
that sub-cl. (vii) was ‘deleted from Sec= 
tion 2 (f) and vas added as a new sub- 
el. (v) to the definition of ‘forest? un- 
der S. 2 (c-1) and as such the amend- 
ing measure (Act 72 of 1975) must.. be 
held to have misfired. The net. result, 
-according to .Mr. Seervai, is that ‘the 
forest produce would not vest in the 
State Government along with private 


forests on a proper construction of Sec- 


part of S, 2 viz. 


Ordinance), 


AER.. 


tion 3 of the Act. It is not.. possible a 
accept this: ¢ontemtiom for the. neaso 
which we shall presently mae: 


32. In the first place; the scheme 
clearly shows thet. under S.. 3: all pri 
vate forests vest: in the State Govern- 
ment and since botë the expressions — 
‘forest? as well as ‘private forest”. 
have been defined in the Act. what: vests 
in the State. Government is ‘private 
forest’ as . per S. 2 (f) a 










to be ‘private forest?’ under 
tien 2 (f) it must be ‘forest’? under 
Section 2. (e-1) in the first: instance 


and read in this manner the expression 
‘all the: private forests? occurring im 
S. 3 willl inelude ‘forest. produce.” It is 
not possible fe accept the argumen 


that the word ‘forest? eccurring im the 
composite expressiom ‘private forest” 
should: not be given the meam- 
ing which has. been assigned to it 


in S. 2 (c-l), It has been urged that 
the furiction of a definition: section or 
Interpretation Clause is tg define the 
words so that when they are used in 
the enacting parts of the Act they 
have the meaning assigned to them im 
the definition section -‘unless the con- 
text otherwise requires’ ‘and’ it is point- . 
ed out that the words in the ‘opening 
unless the- context 
otherwise requires” are inapplicable to 
the definition sections themselves, for; 
the definitions in Interpretation Clauses 
have no contest: and the question of 
context only arises when the words de~ 
fined are used in a section (enabling 
part of the Act) and it is possible that 
the context of that section by itself or 
read along with other sections: may re- 
quire a different meaning being giver 
to that word than the meaning assigned! 
to it by the definition section. No: autho- 
rity was cited for the proposition that 
one definition cannot be read’ into: an- 
other definition in anm enactment; In 
fact, such. proposition runs counter toj 
the mandate contained inthe opening 
words of S., 2 itself; which directs ‘in 
this Act unless the - context - etherwis 
requires’, the words’ defined shall be 
given the mé€anings assigned to them 
The definition section, ` it cannot be 
disputed, is a part of the Act’ and as 
such pursuant to the direction or man- 
date- the word ‘forest’ occurring in - the 
composite expression: ‘private forest” in 
S..2 (£) must- be’ given. the meaning: as- 
signed to that word in S: %(c-1). Re- 
ference to “context” and the submission 
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‘based .on ‘the words “unless the context 
‘otherwise requires’ occurring at the 
commencement of S. 2 appears to us to 
be irrelevant, The function of. the 
words ‘unless ‘the context otherwise re- 
‘quires’ occurring at the commencement 
of S. 2 ïs merely to direct that wher- 
‘ever context otherwise requires a dif- 
ferent meaning and mot the meaning as- 
signed to the word by the definition 
should be piven. ‘These words do not 
have any ‘bearing on the mandate which 
is ‘to be found in S,2. Definitions in 
. Interpretation “Clauses may have no 
context (though this may mot be true 
‘of all definitions) ‘but therefore, all the 
more reason, why the word ‘forest? in 
the ‘composite expression “forest~produce’ 
in S. 2(f) should be given the meaning 
assigned to it in S. 2 (c-1). Moreover, as 
stated earlier, the scheme itself sug- 
gests that what vests in the State un- 
‘lder ‘Sec. ‘3 are private forests as defined 
{by S. 2 (£) but such private forests must 
in the first instance be ‘forests’ as de- 
fined by S. 2(c-1) and read in chat 
manner the forest ‘produce “would vest 
jin the State Government along with 
the jprivate forest under S. 3 of the 
Act. 


33. On the question whether the 
amending measure viz. Act 72 of 1975 
‘thas misfired, a little legislative history 
will be material. From the outset the 
intention of the Legislature has. been 
very clear, namely to include ' forest 
produce lying in all private forests for 
the ‘purpose of vesting the same in the 
State Government along with the pri- 
vate ‘forests themselves. As stated ear- 
lier, Act 29 of 1975 initially did not de- 
fine the expression “forest? nor “forest 
produce’ ‘but merely defined’ the expres- 
sion “private forest’. “When during | 
thearing of Special Civil Application No. 
1553 of 1974 it ‘became clear that the 
contention. of the petitioners that the 
forest produce in the form of cut üm- 
‘ber or felled material would not be in- 
cludible in the concept of forest and 
therefore would not pass to the S-ate 
‘Government under Sec. 3 was likely to 
succeed ‘before the Division Bench the 
‘Ordinance 13 of 1975 was promulgzted 
‘which ‘supplied the definition of ‘forest’ 
as also of the expression “forest pro- 
duce’ and in ‘the definition of ‘private 
forest l. (wii) was added which spoke 
‘of ‘all the forest produce therein’ and 
‘son whe strength of. these amendments 
‘the State sought to imelude ‘forest pro- 
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duce’ including the cut timber or fell- 
ed material within the expression ‘forest’ 
but both the . learned Judges of the 
Division Bench unanimously took the 
view that the definition of ‘private 
forest? was subordinate to the main de- 
finition of ‘forest’ and as such the addi- 
tion of Cl. (vii) to the deñnition of 
‘private forest’ could not improve the 
matter in the absence of. the expres- 
sion ‘forest’? itself including such forest 
produce in its..definition, It was as 4 
result of such unanimous expression of 
opinion on the part of the learned 
Judges of the Division Bench that the 
State Legislature while replacing the 
Ordinance by the Amending Act 72 of 
1975 effected the necessary - change by 
deleting sub-cl. (vii) from the definition 
of ‘private forest’ in S. 2(f) and add- 
ing it as sub-cl, (v) to the definitior of 
‘forest? in S. 2 (c-1), This legislative 
history is a clear pointer to the legisla- 
tive intention. of including ‘forest pro- 
duce’ and :vesting the same in the State 
Government along with all the private 
forests that vest in the State Govern- 
ment under Sec. 3 of the Act. The 
amending measure, therefore, when it 
was introduced in conformity with the 
unanimous judicial opinion expressed by 
the Division Bench .of this Court cannot 
be said to have misfired. Moreover, as 
stated above, if the definition of ‘fo- 
rest’ including sub-cl, (v) thereof is read 
into the definition of ‘private forest’ in 
S. 2 (f) it will be clear that forest pro- 
duce was intended to and does actually 
vest in the State Government along with 
private: forests that are vested in the 
State Government pager S. 3 of the Act. 


34, The next aea that has been 
pressed into service is the absence of a 
provision for payment of compensation 
or amount for acquisition of forest pro- 
duce, particularly felled timber, in the 
Act, which it'is contended, clearly indi- 
cates a legislative intent that the forest 
produce--of private forests, should not 
vest in the State Government under S. 3 
of the Act. In this: behalf reference was 
made to S. 7 of the Act and the follow- 
ing sections which make a provision for 
payment of amount to the owners of 
private forests and ‘the - machinery for 
determination of that amount. It is point- 
ed out that S. 7 contemplates payment 
of amount only for land and the basis of 
such payment is land revenue - assess- 
ment actual or notional and the conten- 
tion is that if felled trees and oiner 
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forest produce had been intended to be 
acquired payment therefor would have 
been separately provided for ang the ab- 
sence of such provision indicates that 
forest. produce, particularly felled tim- 
ber, was not intended to pass to the 
State Government. We are unable ` to 
draw such an inference from the mere 
fact that there is absence of separate 
provision for payment of compensation 
or amount in respect of forest produce. 
In the first place, as we have held above, 
itis only such forest produce which 
satisfies the three conditions mentioned 
earlier that vests in the State Govern- 
ment along with private forest and it is 
conceivable that since the forest produce 
which the Legislature intends to vest in 
the State Government is the one which 
is lying in the private forest in its pri- 
mary or predeminantly primary state, 
the Legislature may not have thought fit 
to provide for payment of separate com~ 
pensation or arnount in respect of such 
produce, compersation or the amount for 
the land being considered sufficient. In 
any case, this circumstance of absence 
of separate provision for compensation 
in respect of such forest produce may 
render the provision invalid as being 
violative of Art. 31 (2) of the Constitu- 
tion (which challenge is not open, the 
enactment having been put on the 9th 
Schedule) but it has certainly no rele- 
vance to the question of legislative com- 
petence of the State Legislature. ' Both 
these submissions are, therefore, liable to 
be rejected. 

35. The next contention of Mr. Seer- 
vai has been that in several petitions the 
owners of private forests have agreed to 
sell the trees under written contracts of 
sale authorising the contractors to cut 
and remove them and even property in 
the standing trees under such agreements 
for sale has passed to the contractors. 
According to him, iat least in such cases 
where the property has ‘become ‘goods’ 
and third party's rights have intervened, 
such trees are liable to be excluded from 
the definition of ‘forest? and such pro- 
duce must be held to have not vested 
in the State Government under &. 3 of 
the Act. It is not possible to accept this 
contention for two or three reasons. In 
the first place, the contention loses its 
force in view of the conclusion which we 
have reached above that even severed 
forest produce — be it a physical sever- 
ance or legal severance — so long as it 
is lying in the forest in its primary or 
predominantly primary condition . would 
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form part of the forest and would vest 
in the State Government under S, 3 of 
the Act. Secondly, it is irrelevant for 
the purpose of S. 3 as to in whom the. 
title in the forest produce vests. Apart 
from these aspects of the matter the 
only foundation for the aforesaid conten- 
tion of Mr. Seérvai lies in the wide defi- 
nition of the expression ‘goods’ given in 
S. 2 (7) of the Sale of Goods Act where 
that expression has been defined to: in- 
clude standing trees (being things at- 
tached to or forming part of the land) 
‘which are agreed to be severed before 
sale or under the contract of sale’, But 
in our view, this special definition ïn- 
tended for Sale of Goods Act will have 
no relevance far the purposes of the im- 
Fugned Act. i 


36. On,the question of Legislative 
competence Mr, Singhvi has faintly 
argued that even if our view happens to 
ke different from Vimadalal and Desh- 
mukh JJ. their decision will operate as 
res judicata as far as Special Civil Ap- 
plication No. 1553 of 1974 is concerned 
and we will have no option but to hold 
that ‘forest’ do2s not and cannot include 
forest produce that. has become move- 
able property like felled material ete. 
According to him, the Supreme Court 
has not set aside the findings recorded 
by them by reference to Ordinance 13 of 
1975 and Act 72 of 1975 has not made 
any material difference to the legal posi- 
tion. We fail to see any merit in this 
contention. The final order passed by 
this Court on 8th March 1976 in accord~ 
ance with the majority view of the two 
learned Judges has been set aside by the 
Supreme Court and this Court is in terms 
directed to decide the case afresh in the 
light of rival contentions of the parties 
in regard to the effect of Amending Act 
72 of 1975. In other words, the validity 
of Act 29 of 1975 as amended by Act 72 
cf 1975 is expressly remitted to us for 
cur determination. Impliedly therefore 
the finding of the Division Bench ren- 
dered in the context of Ordinance 13 of 
1975 is open for reconsideration. But 
apart from this aspect of the matter, a 
larger Bench of five Judges cannot be 
said to be bound by the view of twa 
Judges of this Court. The contention is 
thus untenable. 


37. Having regard to the aforesaid 
discussion, we are clearly of the view 
that challenge to the legislative compe- 
tence of the State Legislature in regard 
to two artificial definitions of ‘forest’ and 
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‘private forest’ fails and must be reject- 
ed. Furthermore, since .on construction 
we have taken the view that all that the 
Legislature has intended to include with- 
in the concept of ‘forest produce’ which 
ít has sought to vest in the State Gov- 
ernment is the forest produce which 
satisfies three conditions mention2d 
above, the Acquisition Act and S. 3 there- 
of fall within the legislative competencé 
of the State Legislature under Entry 19 
of List II read with Entry 42 of List III 
of the Seventh Schedule to the Cons-i~ 
tution. 


38. In view of our aforesaid conclu- 
sion that the provisions of Sec. 3 of the 
impugned Act read with the two defini- 
tions ‘forest’ and ‘private forest? — given 
in S. 2 (c-1) and.S, 2 (f) directly fall 
within the legislative Entry 19 of List II 
read with Entry 42 of List III, there is 
no necessity for us to discuss and/or to 
invoke the doctrine of ancillary and in- 
cidental powers on the basis of which 
Mr. Gursahani wanted to support the 
validity of Sec, 3 and the impugned Act. 
Similarly, there will be no question of 
the impugned enactment being regarded 
as a colourable piece of legislation as, in 
our view, in enacting the measure the 
State Legislature has not transgressed 
its limits. Further since we have come 
to the conclusion that the impugned Act 
and S. 3 thereof properly fall within the 
legislative competence of the State Le- 
gislature under Entry 19 of List II read 
with Entry 42 of List III, it is unnec2s- 
sary for us to consider whether the said 
enactment and the provisions of Sec. 3 
fall or can be justified under alternat.ve 
legislative heads suggested by Mr. Gur- 
sahani viz, under Entry 42 of List III 
simpliciter or under Entry 18 of List II 
read with Entry 42 of List JIJ or under 
Entry 20 of List III of the Seventh Sche- 
dule to the Constitution. Further we 
may also observe that in view of our 
aforesaid conclusion, there will be no 
question of the impugned Act or Sec 3 
thereof trenching upon the residuary 
Entry 97 of List I of the Seventh Sche- 
dule. 


39. The second ground of challerge 
to the constitutional validity. of the Ac- 
quisition Act is that the said enactment 
and particularly Sections 3 and 5 thereof 
contravene or violate the freedom of 
trade, commerce and intercourse through- 
out the territory of India guaranteed 
under Art. 301 of the TAR ee Mr. 
‘Seervai -and other counsel for the peti- 
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tioners have pointed out that the ownens 
of private forests grow forest produce, 
particularly trees and the contractors 
purchase such forest produce for the 
ultimate purpose of selling the same in 
the market and according to them, right 
from the time the owners of forests 
proceed to enter into contracts of sale 
and further proceed to make applica- 
tions for cutting trees in pursuance of 
and towards fulfilment of such contracts, 
the process of trade and commerce con- 


ceived in Art. 301 of the Constitution 
must be said to have commenced and 
acquisition by the State Government 


under Sec, 3 of the Act of such forest 
produce which, so to speak, constitutes 
the stock-in-trade interferes directly 
with the freedom of trade and commerce 
assured to the owners and contractors 
under Art. 301. It has been pointed out 
that in Special Civil Application No. 
1553 of 1974 teak and injaili trees had 
been cut and fashioned into logs of wood 
and these had been stocked in godown 
long prior to ‘appointeg day’ .and that 
under the registered contract of sale 
dated 7-2-1974 such felled timber and 
firewood had to be transported from vil- 
lage Ambatha in Surgana Taluka in 
Maharashtra State, to Gujaret State and 
similarly in the other petiticns standing 
trees were the subject-matter of con- 
tracts for sale which had been agreed to 
be severed and transported from the 
concerned forest to outside places for 
their ultimate sale in markets, but by 
reason of the provisions of Sec. 3 read 
with the provisions of Sec. 5 of the Ac- 
quisition Act, the petitioners have been 
deprived of their right to take away the 
said material out of the concerned forest 
and as such the enactment which thus 
provides for compulsory acquisition of 
stock-in-trade directly interferes with 
the inter-State trade as also intra-State 
trade in timber and fire-wood in contra- 
vention of Art. 301 of the Constitution 
and is not protected by cl. (b) of Art. 304 
of the Constitution, inasmuch as, restric- 
tions imposed on freedom of trade and 
commerce within and without the State 
of Maharashtra are highly unreasonable 
and not in public interest and alsg for 
the reason that neither the original en- 
actment nor the amendments made 
therein were introduced ‘or moved in 
the Maharashtra State Legislature with 
the previous sanction of the Président 
of India, In support of this contention 
counsel for the petitioners have placed 
reliance principally upon three decisions 
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oft the Supreme Coùrt. (viz. the Atiabari 
case ATR [96h SC. 232, the Automobile 
case ATR: 1962: SC 1406 and the Krishnan 
case ATR 1975 SC 583) which lay down 
the: law: om the: topie of freedom of inter- 
State andi intra-Stete trade. commerc® 
and: intercourse under Part XHI and the 
tests tm be applied for determining the 
violation of freedom guaranteed by Arti- 
cle 301 of the Constitutiom as also on 
several decisions. of Australian High 
Court: and: PBrivyr Council om similar prao- 
visions contained! im Sem. 92 of the: Aus- 
tnaliam Constitution.. : 


4h. Om the. other hand, TEON for 
the: State of Maharashtra and other res- 
pondents have contended that impugned 
Act iss a law off acquisition simpliciter 
having: been enacted: im exercise of power 
oft ‘eminent; domain’ and as such would 
be outside: Pant: XII which imeludes the 
relevant: Arts; 301 tm 307- om the topic 
of freedom of trade. commerce and inter- 
course withim the territory of India. It 
is; further contended: that the impugned 
Act: iss not: a part of any scheme to con- 
trol restrict or adversely - affect trade 
and commerce;, that it applies. to alll 
traders: as: well as nom-traders alike, 
that the-object: and: purpose of the en~- 
actment: is acquisitiom of all private fo- 
rests im the State and! that therefore the 
total divesting of all such private forests 
including: all theix produce lying therein 


free from encumrbrances being @ normal, 
incident: of: such acquisition, the .enact~ 


ment, if at-all,. indimecthy and remotely 
aifectss or: interferes; with the forests, pro- 
duce belonging: tm the owners of private 
forests or their contractors: Since’ the 
Act: or the provisions thereof do not 


directly; amd) immediately: affect or inter- 


fere with the irade or ecommerce, : the 
same are not violative of Art. 30L- jt is 
pointed: out that the ‘direct and imme- 
diate: effert” test laid dowm im the Sup- 
reme Court decisions holds the field for 
the: purpose of: d@termiring as to whether 
the: impugned! legislatiom offends Art.’ 301 
of the Constitutiom. Im support. of these 
pleas; counsel reliedi upom some of the 
Australiam decisioms and the decisions of 
the Privy Council: rendered in the con- 
text of S&:. 92 of the. Australian Constitu- 
tiom. It iss also: contended that in sub- 
stance the: petitioners are making the 
grievance off violatiom of their funda- 
mental! right: under Art. 19 (i) (g) and 
since: the grievance of violation of that 
- fümdamentall right is mot available, the 
petitioners: are indirectly. making ` such 


.this Part, trade, commerce 
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grievance by alleging violation of Arti- 
cle 301 of the Constitution. In the alter- 


native counsel for the respondents have: 


raised a contention at the ‘hearing, 
though no such specific plea has been 
raised in the affidavits in reply, that if 
Art. 301 is attracted, then, the restric- 
tions contained in the impugned Act are 
in public interest and the same are rea- 
sonable and.as such the enactment is 
saved under Art, 304 (b). The submis- 
sion that the impugned Act as well as 
the amendments made therein were not 
moved in the State Legislature with the 
previous sanctior of the ne of 
India has been denied. . 


41. Since the contention on behalf of 
the petitioners is based on violation of 
Art. 301, it will be desirable to set out 
the provisions of that article’ which 
eccurs in Part XIII of the Constitution 
as well as the scheme of that Part in 
brief. Part XII which comprises Arti- 
cles 301 to 307 deals with the topic of 
‘Trade, Commerce and Intercourse with- 
in the territory of India’. Article 301 
guarantees freedam of trade, commerce 
and intercourse throughout the territory 
of India while. the remaining articles 
principally deal with restrictions which 
could be imposed either by Parliamen- 
tary law, or- by State law on such free- 
dom, Article 301 which has for the mar- 
ginal note: ‘Freedom of trade, com- 
merce and intercourse’ runs thus: -- 


“Subject ‘tothe other provisions. of 
and inter- 
course throughout the territory of India 
shall be free,” 

It is clear that the above article assures 
freedom of'inter-State as well as intra- 
State trade and commerce, inasmuch as, 
the Articles states that trade, commerce 
and intercourse shall be free ‘throughout 
the territory of India’. This coriclusion is 
further supported by the language em- 
ployed in Arts, £02 and 304 (b) where 
the restrictions contemplated are on 
freedom of trade, commerce and inter- 
course ‘between one State and’ ‘another’ 
or ‘within a State. Under Art. 302 power 
has been conferred upon the Parliament 


to impose bylaw restrictions on freedom . 


of trade, commerce and intercourse be- 
tween one State and another or 
any part of territory of India and the 
only qualification is that such restric- 
tions must be in public interest. Arti- 
ele 303 (1) imposes restrictions on. the 
legislative powers of Parliament and un- 
der this Article it is provided that not- 


within . 


i 
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withstanding anything in Art. 302 Par- 
liament Shall not have the’ power to 
make any law giving any preference to 
any one State over another ‘or discrimi- 
nating between one State and another 
by virtue of any Entry’ relating to 
trade and commerce in Lists I and III of 
the Seventh Schedule. Article 303 (1), 
which thus places: a ban on the Parlia- 
ment against the giving of preferences 
to one State over another or of discri- 
minating between them, is again mede 
subject to an exception which is carved 
out in sub-Art. (2) which provides that 
nothing in sub-Art. (1) shall prevent 
Parliament from making any law giving 
preference to one State over another or 
discriminating between one State and 
another, if it is necessary to do so “or 
the purpose of dealing with a situation 
arising from the scarcity of goods in any 
part of the.territory of India. Art, 504 
confers power on the State Legislature 
to impose by law restrictions on trae, 
commerce and intercourse — amongst 
States. It comprises of two ‘ clauses end 
each clause ‘operates as a “proviso to 
Arts. 301 and 303. Clause (a) of that 
Article provides that the State Legisla- 
ture may by law ‘impose on goods im- 
ported from other States or the Union 
territories. any tax to which similar 
goods manufactured or purchased in that 
State are subject, so however, as not ta 
discriminate between goods so impor:ed 
and goods so manufactured or produced’. 
This clause therefore permits the levy on 
goods imported from sister States of 
the Union territories any tax which si- 
milar goods manufactured or produced 
in that State are subjected to under its 
taxing laws; in other words, in the mat- 
ter of levy of tax on goods: imported no 
discrimination is to be made, Clause (b) 
of Art. 304 provides that notwithstand- 
ing anything contained in Art. 301 or 
Art, 303 the State Legislature may by 
law impose such reasonable restrictions 
on the freedom of trade, commerce. and 
intercourse with or within that State as 
may be required in the ‘public interest 
and the proviso to el. (b) says that no 
Bill or amendment for the purpose of 
cl. (b) shall be introduced or moved in 
the Legislature without the previous 
sanction of the President.’ This provision 
appears to be the State analogue to` the 
Parliament’s authority defined by Arti- 
cle 302. However, three qualifications ere 
required to be complied: with before a 
State Legislature can by law impose ze- 
strictions on freedom of inter-State or 


J. C. Waghmare v, State (FB) (Tulzapurkar Ag.iC,J.) [Prs, 41-42] Bom. 151 


intra-State trade, commerce ær inter- 
course, namely (a) wesbrictions must tbe 
reasonable, (b) they must be jin ‘public 
interest and (c) requisite Bil or ny 
amendment thereof can ibe ‘introduced sor 
moved in the ‘State Lepislature with the 
previous sanction of the (President, In 
contrast, tt will be noticed that Parlia- 
ment’s power ito impose restrictions un- 
der Art. 302 upon treedom -of trade and 
‘commerce is subject to only one quali- 
fication, mamely tthe westrictions must ‘be 
in public interest and fis mot subject ‘to 
requirement of reasonableness as jis ithe 
case with the State's power. Article 305 
saves existing laws and laws provided 
for State monopolies.. Article 306 ‘has 
been repealed. Under Art. ‘307 power ‘has 
been conferred on the Parliament ‘to ap- 
point by law such authority as it wonsi- 
ders appropriate for carrying out the 
purposes of Arts, 301 to 304. >- 


42. It may be stated that Art. 49 (4) 
(g) guarantees to a citizen fundamental 
right to practice any jprefession œr to 
carry on any. occupation, trade wr busi- 
mess but. this night is. subject to reason- 
able restrictions as specified in Art. 19 
(6): The two Arts. t9 (d) (g) and 301 :ap- 
parently deal with different aspects wf 


_trade and commerce though to some ex- 


tent overlapping 1s inevitable. The con- 
trast between the two articles ibas thsen 
clearly indicated by S. K. Das J, ae 
Automobile -case ca 1962 = 1406 - 

p- 1423) thus: E 


“The first contrast between Art. 49 
and Art. 301 is that Ant. t9 ¡guarantees 
the right to freedom to a «citizen where- 
as freedom. granted by. Art. 301 is not 
confined to citizens. Another distinction 
which has been drawn is that rt, 19 
looks at the right from the point of view 
of an individual, whereas Ant. 201 looks 
at the matter from the point of wiew of . 
‘freedom of the general volume of trade, 
commerce and intercourse. We do not 
think that.ithis distinction, if amy such 
distinction at all exists, is material in 
the present cases, because an individual 
trader may complain of a _wiclation «of 
his. freedom. guaranteed -under Amt. 19 
(1) (g) and he may also complain’ if ‘the 
freedom assured by Art. 301 has been 
violated, In a particular set of cincum- 
stances the two freedoms need mot ibe the 
same or-need not coalesce.” 

That an: individual trader adversely 
affected by any enactment or executive 
order can challenge ithe validity ithereof 
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by reference to Art. 301, though that 
article looks at the matter from the view 
point of freedom of general volume of 
trade, commerce and intercourse, has. 
been reiterated by the Supreme Court in 
the case of District Collector of Hydera- 
bad v. M/s. Ibrahim and Co. (AIR 1970 
SC 1275) where the court has referred to 
Art. 301'in these words (see H. N. Pt, C): 

“The guarantee under Art. 301 which 
imposes a restriction upon legislative 
power of the Parliament or the State 
Legislature and the declaration of free- 
dom is not merely an abstract declara- 
tion. There is no reason to think that 


while placing a restriction upon legisla- 


tive power the Constitution guaranteed 
freedom in the abstract and not of the 
individuals.” 

In fact, in this case the State had not 
enacted any legislation’ impairing the 
fundamental right of the firm (Ibrahim 
& Co.) under Art, 19 (1) (g) but had pro- 
ceeded to make an executive order 
which Ibrahim & Co. had challenged by 
a petition on the ground that their free- 
dom under Art. 301 had been violated 
and the Supreme Court not merely held 
that the petition was maintainable but 
quashed the impugned executive order 
as being violative of Art. 301. The two 
freedoms, one under Art. 19 (1) (g) and 
the other under Art. 301 are thus sepa~ 
rately available to an individual trader 
and therefore prima facie there is no 
substance in the respondent’s contention 
that because the right under Art. 19° (1) 
(g) is not available to them the peti- 
tioners herein cannot seek redress’ by 
alleging violation of Art, 301 but it is 
unnecessary for us to decide this con- 
tention in view of our ultimate decision 
on merits of the contention based on 
Art. 301. 


43. At this stage the difference þe- 


tween our Art.°301 and S. 92 of the Aus-. 


tralian Constitution may also be pointed 
out. In the Atiabari case (AIR 1961, SC 
232) Shah J. has no doubt observed that 
the basic principle underlying Art. 301 
appears to have been adopted from Sec- 
tion 92 of the Australian Constitution 
and in fact in the case of Ibrahim & Co, 
(AIR 1970 SC 1275) he has observed that 
“Art. 301 of the Constitution is borrow- 
ed almost verbatim from S. 92 of the 
Commonwealth of Australian Constitu- 
tion Act 63 and 64 Vict. c. 12 of 1900.” 
However, since decisions of the Aus- 
tralian High Court and of the Privy 
Council ‘under S. 92 have been referred 


to and relied upon by counsel on either 
side it will be desirable to note the dif- 
ferences between these two similar pro- 
visions, In the first place, the setting of 
S. 92 of the Australian Constitution is 
different from our Constitution under 
which individual right as to freedom of 
trade is also guarant2ed separately under 
Art, 19, apart from the general freedom 
of trade, commerce and intercourse in 
Art. 301. Secondly, whereas by S. 92 of 
the Australian Constitution freedom of 
trade, commerce and intercourse is gua- 
ranteed among the States ie. at inter- 
State level, our Corstitution has made 
trade, commerce and intercourse free 
throughout the terriiory of India; in 
other words, freedom guaranteed by our 
Constitution under Art. 301 is more per- 
vasive in the sense that it is available at 
both levels, inter-State as well as intra- 
State. Thirdly, restriztions that could ibe 
imposed on this freedom are expressly 
codified in Art. 19 “6) and Articles 302 
to 307 unlike the Australian Constitution 
under which the Courts have been left 
to work them out. W= feel that these dif- 
ferences may have to be borne in mind 
while considering the applicability of 


the ratios of saveral decisions of 
the Australian High Court and 
of the Privy Coune:l rendered under 


S. 92 of the Austrelian Constitution to 
the problem that has arisen before us. 
In this context our attention was invit- 
ed by Mr. Dhanuka to a few decisions 
of the Federal Court and Supreme Court 
where a note of warring has been struck 
against indiscriminate reliance being 
placed on Australian and American deci- 
sions while interpreting our Constitu- 
tion: vide In the matter of the Central 
Provinces and Berar Sales of Motor Spi- 
rit and Lubricants: Taxation Act, 1938: 
AIR 1939 FC 1; M P V Sundararamier 
& Co. case: AIR 1958 SC 468; the Atia- 
bari case: AIR 1961 SC 232 and the 
Automobile case: AIR 1962 SC 1406. 
Therefore, our endeavour shall be to see 
if the Australian cases cited on either 
side can be of any assistance in the solu- 
tion of problem arising.in the instant 
case bearing in mind the aforesaid dif- 
ferences as well as the said warning, 


44. We shall now deal with the three 
Supreme Court cases which give autho- 
titative exposition of law on the free- 
dom of inter-State and intra-State trade, 
commerce and intercourse . assured by 
Art. 301 read with the other articles con- 


_ tained in Part XIII -of the Constitution. 
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The three cases are: (Atiabari Tea & 
Co. Ltd. v. State of Assam, AIR 1961 SC 
232, Automobile Transport (Rajasthen) 
Ltd. v. State of Rajasthan, AIR 1962 SC 
1406 and G, K. Krishnan v. State of 
Tamil Nadu, AIR 1975 SC 583. In the 
Atiabari case (AIR 1961 SC 232) the ccn- 
stitutional validity of the Assam Taxa- 
tion (on Goods carried by Roads on 
Inland Waterways) Act, (13 of 1954) aim- 
ed at collection of revenue, was challeng- 
ed by the dealers and producers of tea. 
Tea produced in some parts of Wast 
Bengal and Assam was required to pass 
through Assam by road and inland 
waterways on its way to Calcutta or 
sale and the same was sought to be tex- 
ed under this Act. The enactment was 
alleged to be violative of freedom of 
trade and commerce assured under Arti- 
cle 301 and was claimed to be void Zor 
want of (a) assent of the President as 
required under Art. 304 (b) and (b) com- 
pliance with other provisions of the said 
article. The learned Judges presiding 
over constitutional Bench differed on the 
question whether the provisions of the 
impugned Act attracted Art. 301 at all. 
Two extreme views were expressed, cne 
by Chief Justice Sinha, who constituted 
minority and the other by Justice Skah 
who for his own reasons, along with the 
remaining three Judges, agreed in strik- 
ing down the impugned enactment. 
Chief Justice Sinha took the extremely 
narrow view that taxation simplicicer 
was not within the terms of Art, 301 end 
the tax on movement of goods or passen- 
gers did not necessarily connote impedi- 
ment or restraint in the matter of trade 
and commerce; he drew a distinction 
between tax as such for the purpose of 
revenue on the one hand and discrimina- 
tory or penal tax on the other and ac- 
cording to him, the latter could be treat- 
ed as impediment to free trade and com- 
merce. On the ‘other hand, Justice Skah 
took extremely wide view that every 
tax and several other impediments, such 
as, prohibitions, tariffs, licencing, mar- 
keting regulations, price control, nationa- 
lisation, economic or social. planning, 
discriminatory tariffs, compulsory app-o- 
priation of goods, freezing or stand-scill 
ordens and similar other impediments 
operating directly and immediately on 
the freedom of trade, commerce and in- 
tercourse would offend the freedom gaa- 
ranteed by Art.. 301 and all enactments 
containing such impediments can be 
valid only if they comply with the con- 
ditions specified in the other articles of 
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Part XIII. According to him, what was 
guaranteed under Art. 301 was. “freedom 
in its widest amplitude — freedom from 
prohibition, control, burden or impedi- 


ment in commercial intercourse”, The 
remaining three Judges Gajendragad- 
kar, Wanchoo and Das Gupta JJ. (who 


along with Shah J. constituted majority), 
however, took the view that taxing en- 
actments could come- within the purview 
of Art. 301° but it was only such taxes 


‘as directly and immediately restricted 


the trade i.e. free flow or movement of 
trade and commerce that would offend 
the freedom assured under Art. 301. 
Gajendragadkar J. who delivered the 
leading majority judgment of three 
Judges held as follows (at p. 254 of AIR 
1961 SC): 


“Thus considered we think it would 
be reasonable and proper to hold that 
restrictions, freedom from which is gua- 
ranteed by Art. 301, would be such res- 
trictions as directly and immediately 
restrict or impede the free flow or move- 
ment of trade. Taxes may and do amount 
to restrictions; but it is only such taxes 
as directly and immediately restrict 
trade that would fall within the purview 
of Art. 301. The argument that all taxes 
should be governed by Art, 301 whether 
or not their impact on trade is imme-. 
diate or mediate, direct or remote, 
adopts, in our opinion, an extreme ap- 
proach which cannot be upheld. If the 
said argument is accepted it would mean, 
for instance, that even a legislative 2n- 
actment prescribing. the minimum wages 
to industrial employees may fall under 
Part XIII because in an economic ‘sense 
an additional wage bill may indirectly 
affect trade or commerce. We are, there- 
fore, satisfied that in determining the 
limits of the width and amplitude of the 
freedom guaranteed by Art. 301 a ra- 
tional and workable test to apply would 
be: Does the impugned restriction ope- 
rate directly or immediately on trade 
or its movement? Jt is in the light of this 
test that we propose to examine the 
validity of the Act under scrutiny in the 
present proceedings.” 

Since in this case the majority of the 
three learned Judges took the view that 
the purpose and object of the impugned 
Act which was passed by the Assam 
State Legislature under Entry 56 of List 
II was to collect taxes on goods. solely 
on the ground that they were carried 
by road and inland waterways out of 
the area of the State and had put direct 
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restrictions on the freedom of trade and 
since in doing so it had not complied 
with the provisions of Art. 304 (b) nor 
had it ‘been velidaied by the assent . of 
the President under Art. 255 (c), the im- 
pugned Act was void and Shah J. con- 
curred in this conclusion. It will thus 
appear: clear ‘that the ratio of the afore- 
said case is that the restrictions, free- 
dom from which is guaranteed under 
Art, 301, would be such restrictions as 
directly and immediately restrict or im- 
pede the free flow or movement of trade 


and that if the impact or- effect of the. 


impugned restrictions on trade and com- 
merce is diréct and not remote and im- 
mediate and not mediate, such  restric~ 
tions would offend the freedom guaran- 
teed by Art. 301. 


45. In the Automobile case {AIR 1962 
SC 1406) the constitutional validity of 
Rajasthan Motor Vehicles Taxation Act, 
1951 and the provisions of Ss. 4, 8 and 11 
thereof was challenged on the ground 
that the taxes imposed by those provi- 
sions hindered the freedom of trade, 
commerce and intercourse assured by 
Art. 301, Passengers and transporters of 
goods to and from Rajasthan were 
required to bear the incidence of tax, 
though the vehicles happened to be the 
apparent targets thereof. It was à case 
of consolidated tax on vehicles as against 
the tax on carriage of goods in the Atia- 
bari case (ATR 1961 SC 232). The enact- 
ment was challenged as being violative 
of Art, 301 and was claimed to be void 
on the ground that the President’s sanc- 
tion as required by the proviso to Arti- 
cle 304 (b) had not been obtained: Since 
it was felt that the majority view « pro- 
pounded by Gajendragadkar J.: in Atia- 
bari case did not strike a proper 'balanc® 
between the freedom of trade guaranteed 
under Art. 301 and the autonomy of the- 
State Legislature enshrined in Art. 246 
(3) of the Constitution and had serious 
impact on the question of autonomy of 
the State and in particular its financial 
independence, the matter was referred 
to a larger. berch of seven Judges. 5. K. 
Das J. spoke for the majority, Kapoor 
and Sarkar JJ, concurring with him 
while Subba Rao J. delivered: a s€parate 
but concurring judgment, the minority 
dissenting judgment was delivered by 
Hidayatullah J., [yenger and Mudholkar 
JJ. agreeing with-him. It may be stated. 
that the mdjority disepproved and re- 
jected. the extreme narrow view of Chief 
Justice Sinha in Atiabari case as aiso the 
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extreme wide view of Shah J. in that 
case and held that the majority view. 
expressed by Gajendragadkar J. for him- 
self and two learned Judges was correct 
but required a clarificatory rider to the 
effect that regulatory measures or mea- 
sures imposing compensatory taxes for 
the Use of trade facilities do not come 
within the purview of restrictions con- 
templated by Art. 301 and such measures 
need not comply with the proviso to 
Art. 304 (b) (requiring the sanction of 
the President), This conclusion appears 
K para 17 of the judgment, which : runs 
thus: 


“We have, therefore, come to the con- 
clusion that neither the widest interpre- 
tation “nor the narrow interpretations 
ganvassed before us are acceptable. The 
interpretation which was accepted by thé 
majority in the Atiabari Tea Co. case 
{AIR 1961 SC 232) is correct, but subject 
to this clarification. Regulatory measures 
or measures imposing compensatory’ 
taxes for the use of trading facilities do 
not come within the purview of” 
the restrictions contemplated by Art. 301 
and such measures neéd not comply with 
the requirements of the proviso to Arti- 
cle 304 {b} of the Constitution.” 

In other words, the ratio of the Sup- 


reme Court decision in Atiabari’s case 
to the effect that restrictions, freedom 


from’ which is guaranteed by Art. 301 
‘would be such restrictions as directly 
and immediately restricted or impeded 
the ftee flow or movement of trade and 
that taxes may ar do amount to restric- 
tions was accepted in the Automobile 
case (ATR 1962 SC 1406) but the further 
view that all such taxes as directly and 
immediately restricted trade would fall 
within the purview of Art. 301 and 
would therefore require compliance with 
the proviso to Art, 304 (b) was modified 
or clarified to the effect that regulatory 
measures or measures imposing compen- 
satory taxes which far from restricting 
or impeding the freedom of trade and 
commerce facilitate and’ Help trade and 
commerce would fall outside the purview 
of restrictions contemplated by Art. 301 
and such measures need not comply with 
the requirement of the proviso to Arti- 
cle 304 (b). After reaching the aforesaid 
conclusion and accepting the ratio of the 
Atiabari case subject to clarification in- 
dicated, the Court examined the ques- 
tion whether the relevant provisions of 
the impugned Act (Ss. 4, 8 and 11 read 
with Schedule} fell within the category | 


~ 


1978 


of compensatory taxes or not and uhi- 
mately came to the conclusion that: the 
taxes imposed under the impugned pro- 
visions of the Act were compensatery 
taxes which did not hinder the freedem 
of trade, commerce and intercourse, We- 
ing taxes for the use of trading facii- 
ties and hence the Act wes not violative 
of that article and the measure did not 
require the compliance of- the proviso to 
Art. 304 (b) of the Constitution, 


46. Before reaching the aforesaid 
conclusion, however, Mr. Justice S. K. 
Das in para 10 of his judgment posed a 
question of vital importance viz. “Fram 
what burdens or restrictions is the free- 
dom assured under Art. 3017” and ans- 
wered it by quoting two general p:o~ 
positions set out by Lord Porter, as 
having been well settled by deciced 
cases on S. 92 of the Australian Consti- 
tution, in Commonwealth of Austrelia 
v. Bank of New South Wales. 1950 A. C. 
235 in the .context of sec. 92 of -he 
Australian Constitution, namely “(i) that 
regulation of trade, commerce and in- 
tercourse among the States.is compatiole 
with its absolute freedom, and fii) that 
S. 92 of the Australian Constitution is 
violated only when a legislative or exe- 
cutive act operates to restrict such 
trade, commerce and intercourse direcily 
and immediately as distinct from 
creating some. indirect or imeonse- 
quential impediment which may fairly 
be regarded as remote.” He agreed with 
the second proposition. which refers to 
the “direct and immediate effect” teast 
which had also been enunciated in the 
Atiabari Case (AIR 1961 SC. 232). The 
learned Judge praceeded to dilate on the 
first proposition of Lord Porter, both as 
regards its content and the effect of its 
disregard on autonomy of-the State 
_Legislature. Having regard to unqueli- 
fied language employed in Art. 301 the 
‘learned Judge observed. that the Court, 
bearing in mind the fact that the pro- 
vision. has to be. applied in the working 
of an orderly society, has necessarily to 
add certain qualifications subject - to 
which alone that freedom may be exerti- 
sed. After referring to several exampies 
which brought out the distinction be- 
tween what was merely permitted regu- 
lation and what, was true interfererce 
with the freedom of trade and com- 
merce, the learned Judge has obserued 
thus- 


"In our view “the concent of freedcm 
of trade, -commerce and intercourse 
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postulated by Art. 301 must be under- 
stood in the context of an, orderly society 
and as part of a Constitution which en- 
visages a distribution of powers between 
the States and the Union, and if so un- 
derstood, the concept must recognise the 
need and the legitimacy of some degree 


“of regulatory control whether by the 


Union or the States: this is irrespective 
of the restrictions imposed by the other 
Articles in Part XIII of the Constitution. 
We are, therefore, unable tc accept the 
widest view as the correct interpretation 
of the relevant Articles in Part XII of 
the Constitution.” 

On the aspect of State's financial auto- 
nomy the learned Judge has observed 
thus: 

“An examination of the. entries in the 
lists of the Seventh Schedule to the 
Constitution would show thet there are 
a large number of entries in the State 
list (list I) and the Concurrent list 
(ist HI) under which a State Legisla- 
ture has power to make laws. Under 
some of these entries the State Legisla- 
ture may impose different kinds of taxes 
and duties, such as property tax, pro- 
fession tax, sales tax, excise duty etc. 


_ and legislation in respect of any one of 


these items may have an indirect effect 
on trade and commerce. Even laws other 
than taxation laws. made under different 
entries in the lists referred to above, 
may imdirectly or remotely affect trade 
and commerce. If it be held that every 
law made by the Legislature of a State 
which has repercussion on tariffs, licens- 
ing marketing regulations, price-control 
etc. must have the previous sanction of 
the President, then the Constitution in 
so far as it gives’ plenary power to the 
States and State Legislatures in the 
fields allocated to them would be mean- 
ingless." 

Subba Rao J. has also cepted the last 
mentioned thought by stating: “We 
would be making. the Legislature of a 
State elected on adult franchise the 
handmaid of the Central executive.” 
The above discussion will show that two 
things seam to have weighed with the 
learned Judges in excluding regulatory 
measures and measures imposing com- 
pensatory taxes from the DURVEN of 
Art. 301: 


{a) these measures tee Boni hindering 
or restricting trade, commerce and inter- 
course facilitate or further the cause of 
freedom of trade and commerce and (b) 
the necessity to avoid curtailment of the 
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autonomy, particularly financial autono- 
my of the State Legislatures enshrined 
by Art. 246 (3) of the Constitution, 


47. In the Krishnan case (AIR 1975 
SC 583) the Supreme Court has accepted 
the position that the statement of law 
on the freedom of inter-State and intra- 
State trade, commerce and intercourse 
as enunciated in the Automobile case 
(AIR 1962 SC 1406) is the correct one, 
In fact, Mathew J. in that case has 
pointed out that the ‘direct and imme- 
diate restriction’ test enunciated in the 
Atiabari case (AIR 1961 SC 232) had 
great adverse effect upon the financial 
autonomy of States, for instance, a law 
passed by State Legislature under Entry 
56 of List II (taxes on goods and passen- 
gers carried by road or inland water- 
ways) would be a restriction which was 
immediate and direct on the movement 
part of trade and commerce and would 
be bad which meant that Entry 56 of 
List II was rendered otiose and that in 
view of grave impact of this judgment 
in the Atiabari case a larger bench was 
constituted for deciding the Automobile 
case and the decision in the Automobile 
case has practically overruled the deci- 
sion in the Atiabari case in so far as it 
held that if the State Legislature want- 
ed to impose tax to raise monies neces- 
sary in order to maintain roads, that 
could only be done after obtaining the 
sanction of the President as provided in 
Art. 304 (b). Mathew J. has further ob- 
served in “Khyerbari Tea Co. case (AIR 
1964 SC 925) it wes said that the deci- 
sion in Atiabari case was affirmed in 
Automobile case with a clarification that 
regulatory measures or measures impos- 
ing compensatory tax do not come with- 
in the purview of restrictions contem- 
plated in Art. 301 and that such measur- 
es need not comply with the requirement 
of the provisions of Art. 304 (b)”. 
Mathew J. has concluded thus: 

“In whatever way one may choose to 
put it, the effect of the majority deci- 
sion in the Automobile cease is that a 
compensatory tax is nota restriction 
upon the movement part of trade and 
commerce,” 


However, it may be stated that in Krish- 
nan case (AIR 1975 SC 583) the validity 
of the imposition of an enhanced tax on 
contract carriages under a Government 
order issued under S, 4 of Madras Motor 
Vehicles Taxation Act was challenged as 
being violative of Art. 301 of the Con- 
stitution and Mathew J. speaking for the 
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Court has approved the decision in Auto- 
mobile case as laying down the correct 
law on the subject. The Court has 
pointed out that the word ‘free” in Art. 301 
does not mean freedom from regulation 
and that there is a clear distinction bet- 
ween laws interfering with freedom to 
carry out activities constituting ‘trade’ 
and laws imposing on those engaged 
therein rules of proper conduct or other 
restraints directed to the due and orderly 
manner of carrying out the activities. 
The court has further held that regula- 
tions like rules of traffic facilitate free- 
dom of trade and commerce, whereas 
restrictions impeded that freedom and 
similarly the collection of toll or tax for 
the use of roads, bridges or aerodromes 
etc. do not operate as barriers or hind- 
rance to trade. For a tax to become a 
prohibited tax it has to be a direct tax 
the effect of which is to hinder the 
movement part of trade, If the tax is 
compensatory or regulatory it cannot 
operate as a restriction on the freedom 
of trade and commerce. 


48. It may be stated that the afore- 
said three decisions and many other de- 
cisions of the Supreme Court where the 
question of validity of restrictions on 
freedom assured under Art. 301 came up 
for consideration, the enactments concer- 
ned were fiscal enactments imposing 
taxes or fiscal burdens, but it cannot be 
disputed that restrictions or hindrances 
which impede trade and commerce may 
take diverse forms and even to such res- 
trictions or hindrances the same test 
will have to be applied in order to de- 
termine whether these offend the free- 
dom assured under Art. 301 of the Con- 
stitution. From the above discussion . of 
the three cases two propositions could be 
said to get crystallised: (a) Restrictions, 
freedom from which is guaranteed by Art. 
301, must be such restrictions as direct- 
ly or immediately restrict or impede trade 
and commerce; in other words, in deter- 
mining the limits of width and ampli- 
tude of freedom guaranteed by Art. 301, 
the test to apply would be: Does the 
impugned restriction operate directly or 
immediately on trade and commerce? (b) 
Laws regulatory of trade, commerce and 
intercourse or lews imposing compensa- 
tory taxes are beyond the purview o: 
the restrictions contemplated by Art. 301. 

49, Relying on the aforesaid crystal- 
lised position Mr. Seervai for the peti- 
tioners has contended that encroachment 
on freedom of trade and commerce as- 
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sured under Art. 301 .can take various 
forms and compulsory acquisition of 
goods or stock-in-trade of a trader is 
one such form of encroachment and 
since in the instant case all the forest 
produce, which, so to speak constitutes 
the stock-in-trade of the owners of pri- 
vate forests or their contractors, stands 
compulsorily acquired under S. 3 of tne 
Acquisition Act, the said section has tre 
effect of directly interfering with the 
freedom of trade and commerce assur2d 
to such owners of private forests and 
their contractors under Art. 301, ines- 
much as, the petitioners have been de- 
prived of their right to take away the 
said produce out of the concerned forest 
for ‘being ultimately sold in the market 
or to deal with it in any manner. Ac- 
cording to him, the question whether a 
particular law violates Art. 301 has to 3e 
answered not by asking what that law is 
about but by considering the impact or 
effect of such law on the freedom pro- 
claimed by Art: 301 and if the impact or 
effect on such freedom is direct and im- 
mediate the law must tbe held to be 
violative of Art. 301; in other words, the 
proper test to decide whether S. 3 of 
the impugned Act contravenes the free- 
dom guaranteed to the petitioners under 
Art. 301 is to ascertain the reaction of 
the said provision on the right conferred 
on them by Art. 301 and while the scape 
and object of the impugned Act may he 
of assistance in determining the effect 
of the operation of the impugned Act on 
a proper construction of this provision, 
if the effect of the Act so determined 
involves an infringement of such rigat, 
the object of enactment, however lauca~ 
ble, will not save it from contravention 
of Art. 301. He has pointed out that this 
test has been laid down by the Privy 
Council in the case of Punjab /Provirce 
v. Daulat Singh, 73 Ind App 59 at p. 74: 
(AIR 1946 PC 66 at p. 71) and the same 
has been applied by S. R. Das J. in Stete 
of Bombay v. Bombay Education Society, 
(1955) 1 SCR 568 at pp. 583-584: (AIR 
1954 SC 561 at p. 567). He has further 
pointed out that several enactments that 
were impugned in several Australian 
cases were struck down as being vio_a~ 
tive of sec. 92 of the Australian Constitu- 
‘tion on the basis of this very. test, In 
this context he has urged that what the 
legislature intends to do or not to do 
must be gathered from that which it 
has chosen to enact, either in express 
words or by necessary implication, and 
it must be presumed that the Legislature 
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intends that which is the necessary effect 
of its enactment: the object, the purpose 
and the intention of enactment being the 
same. He has, therefore, urged that the 
aspect that the impugned Act is a law 
of acquisition simpliciter is immaterial 
and since its effect is expropriation of 
stock-in-trade of the petitioners the 
enactment must be regarded as interfer- 
ing directly with the freedom of trade 
and commerce of the petitioners and 
therefore sec. 3 of the Act contravenes 
or violates the freedom guaranteed under 
Art. 301. In support of this contention 
strong reliance was placed by him upon 
the following observations of Lord Por- 
ter in the Privy Council decision in 
Commonwealth of Australia v. Bank of 
New South Wales, 1950 AC 235, which 
appear at p. 307: 


“It appears to their Lordships that this 
contention ignores the actual decisions 
and is based on a misapprehension of 
certain language used in the judgments of 
the Board. In James v. Cowan, (1932) 
A, C. 542, 555, Lord Atkin speaks of 


-S. 20 and the determinations made under 
it as ‘directed at 


inter-State commerce 
as such? Elsewhere he speaks of the 
‘objects’ of the Minister and the Board, 
and of the ‘real object’? of arming the 
Minister with a certain power. It is pos- 
sible that this language is open to mis- 
conception. But, in whatever sense the 
word ‘object’ or ‘intention’ may be used 
in reference to a Minister exercising a 
statutory power, in relation to an Act 
of Parliament it can be ascertained in 
one way only, which can best be stated 
in the words of Lord Watson in Salomon 
v. Salomon & Co., (1897) A. C. 22,38,: 


“In a court of law or equity, what the 
legislature intended to be done or not to 
be done can only be legitimately ascer- 
tained from that which it hes chosen to 
enact, either in express words or by rea- 
sonable and necessary implication.” The 


same idea is felicitously expressed in an 


opinion of the English law officers Sir 
Roundel] Palmer and Sir Robert Collier 
cited by Isaacs J. in James v, Cowan, 
43 CLR 386, 409,: 


“It must be presumed that a legislative 
body intends that which is the necessary 
effect of its enactments: the object, the 
purpose and the intention of the enact- 
ment, is the same”.” 


50. In reply Mr. Dhanuka and other 
Counsel for the respondents have conten- 
ded that though compulsory acquisition or 
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expropriation of moveables —— goods or 
stock-in-trade—- may amount to interfe- 
rence with free trade, every compulsory 
acquisition. would not constitute an en- 
croachment. on free trade, for in that 
event no law of acquisition of. movables 
which can be or are subject-matter of 
trade and commerce would. be valid and 
‘every such law would, violate Art. 301. 
According to Mr. Dhanuka, a distinction 
must be made between acquisition sim- 
pliciter and acquisition resorted to as a 
means or instrument of exercising con- 
trol over trade and commerce and un- 
less the law af acquisition is enacted as 
a means or instrument to restrict, im- 
pede, hinder or- destroy trade and com- 
merce such law would.nct offend the 
freedom of trade and commerce con- 
templated by Art. 301 and since the im- 
pugned Act is a law of acquisition sim- 
pliciter and not a legislation which is 
part of any scheme to control, restrict or 
adversely affect trade and commerce, the 
Act and S, 3 thereof would not offend 
Art. 301, the vesting of movables 
forest produce — being incidental to the 
vesting of the private forests in the 
State Government. In support of this 
contention he relied upon the decisions 
of the Australian High Court in what 
has come to be known as the Wheat 
case (20 CER 54) and Privy Council de- 
cisions in James v. Cowan (1932 AC 542) 
and James v. Commonwealth (1936 AC 


~~; 


578). Secondly he has contended that in 
any event ‘the direct and immediate 
effect? test laid down in the Supreme 


Court judgments which holds the’ field for 
the purpose of determining whether the 


impugned legislation offends Art. 301 of . 


the Constitution is not satisfied in this 
case inasmuch as the impugned Act does 
not directly or immediately restrict, im- 
pede or adversely affect trade or free 
flow or movement of trade, and if at, all 
its effect is indirect or remote. We find 
considerable force in both the conten- 
tions of Mr. Dhanuka, - 


51. To appreciate the first conten- 
tion of Mr. Dhanuka it will be necessary 
to discuss the Australian cases in’ some 
detail on which he has relied. The first 
case, known as the Wheat case (State of 
New South Wales v. Commonwealth) 20 
CLR 54, dealt with an acquisition en- 
actment simpliciter and the same was 
held not to viclate S.-92 of the Austra- 
Jian Constitution. Section 3 of the Wheat 
Acquisition Act, 1914 (NSW) provided 


for compulsory acquisition-of all wheat ` 


empowered the 


f 
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specified in the notification to be publish- 
ed under that section and for such wheat 
becoming the absolute property of His 
Majesty . and for converting the rights 
and interest of several persons in that 
wheat into claims for compensation. By 
Ss. 8 and 9 all pending contracts for sale 
of wheat or flour were declared to ‘be 
void and of no effect’ These provisions 
were challenged as being violative of, 
S. 92 but the Australian. High Court 
negatived the challenge and held that the 
Act was intra vires the Parliament of 
New South Wales: Griffith C. J. took the 
view that acquisition merely transferred 
ownership of wheat to the new. owner 
(Crown) and the enactment closed only 
the pending intra-State contracts (Sec- 
tions 8 and 9 were read down) and the 
new owner (the Crown) was free to do 
whet it liked with that wheat, dispose of 
it inter-State or not as it chose; in other 
words, the power of the new owner to 
deal with it as it liked was not interfer- 
ed with and therefore- there’ was -no 
question of S. 92 being violated. in fact 
S. 92 was not attracted. It must be point- 
éd out, however. that the aforesaid view 
of Griffith C. J. stated in such “broad 
form was not approved by the Privy 
Council. in James v. Cowan, 1932 A. C. 
542, ‘where Lord Atkin has observed 
about this view thus: “Their Lordships 
would not- be prepared to assent to it in 
the simple form which commended ‘itself 
to Griffith C. J,“ which, in other words, 
means that all’ compulsory ` acquisition 
which effected transfer of ownership of 
commodities would not be outside the 
purview of S. 92. that some acquisitions 
may fall within the purview of S. 92 
and some may not, The next important 
Australian case is James v. Cowan «(438 
CLR 386) and the dissenting judgment of 
Isaacs J. when the case’ was done ‘by the 
Australian High’ Court reported in 43 
CLR 386. It may be pointed out that the 
Dried Fruits Act, 1924, a State Legisla- 
tion of South Australia, by S. 19 created 
a Dried Fruit Board and empowered it 
to fix the maximum prices to be charged 
for sale of dried fruit and under S. 20 
Board to determine 
where and in what quantities dried fruits 
produced in any particular year should 
be marketed. S. 28 provided that, sub- 
ject to S. 92 of the Constitution the 
Minister might acquire or purchase or 
authorise the Board to acquire on his 
behalf and for the purposes of the Act, 
any dried fruit in South Australia prown 


and dried therein: In an- earlier action 
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brought by James against South Aus- 
tralia (vide James v. South Australia, 40 
CLE 1) S. 20 and the determination 

the Board and seizure of stock thereun- 
der were challenged on the ground thet 
S. 20 was violative of S. 92 and the Aus- 
tralian High Court had unanimously held 
that the determination by the Board 
fixing the proportion of driel 
fruits which might be marketed within 
Commonwealth was authorised: by S. 20, 
that the. same had prejudiced James and 
therefore S. 20 was violative of S. 92. 
This view was later confirmed by tke 
Privy Council, ‘Thereafter when James's 
stock of dried fruits was again seized 
under orders of the Minister for Agricul- 
ture for South Australia issued under 
S. 28, James brought this action chal- 
lenging the seizure contending: that the 
orders of the Minister were invalid ard 
claimed damages. The question was rais- 
sed whether S. 28 as also the Minister's 
exercise of- power thereunder were such 
as to restrict the absolute freedom" of 
inter-State trade under S, 92. The majo- 
tity held that S 28 authorised compul- 
sory acquisition of ‘any dried fruits. in 
South Australia grown and dried in Aus- 
tralia’ and did-not violate the provisioms 
of S. 92 of the Constitution being an ia- 
terference with the freedom of ‘trade, 
commerce, and intercourse among the 
States’ :and the seizure of Jamés’s stock 
was duly and lawfully made and dismis- 
sed the claim. Isaacs J. delivered a dis- 
senting judgment and came to the con- 
clusion that plaintiff: James ought -0 
succeed. The Privy Council in appeal 
(1932 A. C. 542) reversed the majority 
judgment of the High Court and granted 
damages to plaintiff James and while do- 


ing so approved the dissenting view .of. 


Isaacs J. We may point out that in his 
dissenting judgment Isaacs J. approved 
the ratio of the Wheat case (20 CLR 54), 
but in a qualified manner, by making a 
clear distinction -between acquisition 
simpliciter and acquisition as means or 
instrument of interfering, impeding . or 
repressing free trade and commerce, He 
took the view that sec. 28 did not autho~ 
rise acts complained of by the plaintiX, 
but that on the assumption that it did, 
he held that Act was invalid. According 
to him, “the distinctive feature of the 
Act in that case (Wheat case) was that 
it authorized expropriation of the | pro~ 
perty as such simpliciter, - and did not 
expressly or implicitly refer to inter- 
State trade or commerce, either as a 
criterion of;authority or as a description 
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or attribute of the property to be acqui- 
ed ...... Here, by the assumption, we 
have a statute (Dried Fruits Act) which 
is the very antithesis of the Wheat Ac- 
quisition Act. It (Dried Fruits Act) 
makes the repression of inter-State trade 
the causa causans of the expropriation, 
which is only the means selected to carry 
out effectively the attempted control of 
the inter-State trade.” (wide page 415 
of the report), Isaacs J. also held that 
the impugned orders of the Minister 
under S. 28 under which James’s stock 
of dried fruits had been.seized were also 
violative of S. 92, inasmuch as. the ob- 
ject and purpose of the exercise of 
power was to interfere with inter-State 
trade. It may be pointed out that in 
Appeal (1932 A. C. 542) this minority 
judgment of Isaacs J. was approved by 
Lord Atkin, though the learned Law 
Lord could not approve the wide form 
in which Griffith C. J, had expressed 
his view in the Wheat case, namely that 
once acquisition takes place ‘no question 
of contravention of S. 92 cam arise, At 
page 561 of the report Lord Atkin has 
expressly observed thus: “In the result 
their Lordships find themselves in ac- 
cord with the. convincing judgment deli 
vered by Isaacs J. in the High Co 


.We may further point out that the fol- 


lowing observations made by. Lord Atkin 
while holding that the Minister’s execu- 
tive action under S. 28 was violative of 
S. 92 are material: 


“If the real object of arming the 
Minister with the power of acquisition is 
to enable him to place restrictions on in- 
ter-State commerce, as opposed to a real 
object of taking preventive measures 
against famine or disease and the like, 
the legislation is as invalid as if the 
legislature itself had imposed the com- 
mercial restrictions. The Constitution is 
not to be mocked by substituting execu- 
tive for legislative interference with 
freedom, But, in the present case, the 
Courts. are not faced with the problem 
of construing - an- Act of the legislature 
which contains no reference to S. 92. In 
this case the powers given to the Minis- 
ter are expressly conditioned as subject 
to the’ section. S. 28 appears to mean 
that the Minister may acquire compul- 
sorily so that he- does not interfere with 
the absolute freedom of trade among the 
States and acquires for the purposes of 
the Act. Thus the only question in this 
ease appears to be whether the Minister 
did exercise his powers so as to restrict 
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the absolute freedom of inter-State 
trade. It may be conceded that, even 
with powers granted in this form, if the 
-Minister exercised them for a primary 
object which was not directed to trade 
or commerce but to such matters as de- 
fence against the enemy, prevention of 
famine, disease and the like, he would 
not be open to attack because incidental- 
ly inter-State grade was affected. But, 
in the present case, it appears to their 
Lordships, as it did to Isaacs J., that 
the statement of the objects of the Minis- 
ter and the Board, as expressed in the 
finding of Starke J. set out. above, 
makes it plain that the direct object of 
the exercise of the powers was to inter- 
fere with inter-State trade.” 


The Privy Council decision and the 
aforesaid observations clearly bring out 
two things. In the first place, every ac- 
quisition or expropriation of stock-in- 
trade would not amount to interference 
with freedom of trade and commerce, 
and secondly, according to Lord Atkin 
the real object of the legislation as well 
as the real object of executive action 
taken under power conferred by the 
legislation are aspects that are relevant 
and material for the purpose of deciding 
whether the legislation or executive ac- 
tion thereunder would violate S. 92. We 
may point out further that these obser- 
vations were later on approved by Lord 
Wright in the third case of James, be- 
ing James. v. Commonwealth, 1936 A. C. 
578. In that case while dealing with the 
aforesaid .observations of Lord Atkin, 
Lord Wright at p. 623 observed thus: 


“The importance of this decision for 
the present purpose is that the test there 
adopted. was whether the object of the 
Act was to prevent “the sale of the 
` balance of the output in Australia, (1932 
A. C. 559);” the Act was directed 
“against selling to any of the States” in 
Lord Atkin’s words; so regarded, the 
case is simply that of a restriction or 
prohibition of. export from State to State 
which necessarily involves an inter- 
ference with the absolute freedom of 
trade among the States. The Board 
found it unnecessary to undertake the 
difficult task of defining the precise 
boundaries of the absolute freedom ..grant- 
ed to inter-State commerce by S. 92.” 
Further at page 630 of the report Lord 
Wright has made the following observa- 
tions which again are very material:. 
-. “But it has become clear. from the 


various decisions already cited .that such | 


burdens and hindrances may take diverse 
forms,. and indeed appear under various 
disguises. One form may .be a compul- 
sory acquisition of goods, as in James v. 
Cowan, (1932) A. C. 542, or the Peanut 
ease, 48 CLR 286 if in truth the expro- 
priation is directed wholly or partially 
against inter-State trade in the goods, 
that is, against selling them out of the 
State.” 

These observations of Lord Atkin and 
Lord Wright in the aforesaid cases 
clearly show that compulsory acquisition 
of goods can amount to restriction, bur- 
den or hindrance on trade and commerce 
but only if such acquisition or expro- 
priation is undertaken with the object orj ` 
purpose of impeding repressing or des- 

troying trade or commerce or is directed 

wholly or partially against free trade 

and commerce. Having regard to the 

aforesaid decisions, we find considerable 

force in the contention of Mr. Dhanuka 

thet acquisition simpliciter must be dis- 

tinguished from acquisition which is un- 

dertaken as a m€ans or instrument of in- 

terference with trade or as a part of the 

scheme to control, restrict, impede or ad- 

versely affect trade or commerce. Our 

attention was invited to the aspect that 

the scope of freedom of trade and com- 

merce declared by Art. 301 cannot be. 
limited to interference only under such 

laws as the Parliament or the State 

Legislatures may enact by virtue of en- 

tries relating to trade and commerce, 

that is to say, entries referred to in 

Art. 303 (being Entry 41 of List I—'Trade 

and Commerce with foreign countries, 

import and export, across customs ‘fron~ 

tiers, definiticn of customs frontiers,’ 

Entry 42 of List I ‘Inter-State Trade and 

Commerce’, Entry 26 of List II ‘Trade and 

Commerce within the State subject to 

provisions of Entry 33 of List III’ and 

Entry 33 of List III) and Mr. Seervai has 

rightly pointed cut-that an argument by 

way of so limiting the freedom under 

Art. 301 to interference from such laws 

only was expressly rejected by the Sup- 

reme Court in the Automobile case (AIR 

1962 SC 1406) by all the Judges (vide 

S. K. Das J. at p. 1422, Subba Rao J. at 

p. 1430 and Hidayatullah J. at p. 1453-4 

of the report) but ‘this only means that 

laws made under other entries in the 

three lists can and may more effectively 

interfere with. or impede or restrict free 

trade and commerce and offend Art. 301, 

but even under such laws made under 

the other entries. the effect or impact 

of the restrictions must be . direct or 
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immediate and ‘not indirect or remote 
and this is what has been pointed out as 
the sequitur of the rejection of the 
argument by Subba Rao, J., in para 
36 of the judgment (vide p. 14380). 
In other words, even under such laws 
the acquisition or expropriation must, in 
truth, be directed, wholly or partially, 
against free trade and commerce. More~ 
over, it is not possible to take the view 
that the effect of pronouncements of 
Lord Atkin in James v, Cowan and Lord 
Wright in James v. Commonwealth of 
Australia has been wiped out by the ob- 
servations of Lord Porter in Common- 


wealth of Australia v. Bank of New ` 


South Wales, 1950 AC 235 on which Mr. 
Seervai has relied. In our view, the ob- 
servations appearing at p. 307 of the re- 
port (quoted earlier) on which Mr. 
Seervai has relied were made in the 
context of the contention that was urged 
by counsel on behalf of the appellants 
(Commonwealth of Australia) that the 
decision of the majority of the High 
Court in that case in relation to S. 92 
was inconsistent with the two decisions 
of the Judicial Committee in James v. 
Cowan, 1932 AC 542 and James v. 
Commonwealth, 1986 AC 578 and it 
was pointed out by the Privy Council 
that the said contention ignored the ac- 
tual decision in those two cases and was 
based .on misapprehension of certain 
language used in the two judgments of 
the Board, The Privy Council then went 
on to point out that though the language 
used in those two judgments was - open 
to misconception, what was intended to 
be conveyed was that in relation to an 
Act of Parliament the object or inten- 
tion can be ascertained only in one way, 
namely by finding out that the Act has 
chosen to enact and the Privy Council 
ultimately made the position clear that 
it was because S. 20 of the Dried Fruits 
Act of South Australia operated accord- 
ing to natural meaning of its words to 
authorise a direct restriction on the 
manner in which James could dis- 
pose of his product by Inter-State 
transaction that it offended against 
S. 92 and not because some other 
extraneous purpose, object or intention 
was ascribable to the South Australian 
Legislature. Similarly the’ Privy Council 
pointed out that in James v. Common- 
wealth Lord Wright in delivering the 
opinion of the Board used somewhat 
similar language: when he spoke of ‘the 
real object’ of an Act and its ‘admitted 
object’ etc. but when. counsel for’ the 
1978 Bom./11 V G—14 


_ the object of the enactment, 
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appellants attempted to fasten on these 
expressions used by Lord Wright for 
contending that an Act cannot offend 
against S, 92 unless it can be shown that 
the intention of the Legislature was to 
interfere in some way with inter-State 
trade and counsel further went on to. 
say that in the impugned Banking Act, 
1947 no intention to interfere with inter- 
State trade was found and that the Act 
was not directed or aimed at such trade, 
the Privy Council reiterated the test in 
these words: “Does the Act not remo- 
tely or incidentally but directly restrict 
the inter-State business of Banking?” 
and proceeded to hold that beyond doubt 
it did since it (S. 46 of the Act) autho- 
rised in terms the total prohibition of 


. private banking and that if that w®re so, 


the Privy Council pointed out that, in 
the only sense in which those words 
could be appropriately used in that case, 
it was an Act which was aimed ‘or 
directed at, and the purpose, object and 
intention of which was to restrict inter- 
State trade, commerce and intercourse. 
It is true that the test laid down by the 


.Privy Council in Daulat Singh’s case (73 


Ind App 59 at p. 74): (AIR .1946 PC 
66 at p. 71) to decide whether a particu- 
lar enactment contravenes any right 
guaranteed to a party is to ascertain the 
reaction thereof on the right conferred 
and if the effect of the enattment in- 
volves an infringement of such right, 
however 
laudable, will not save it from the alleg- 
ed contravention but in regard to en- 
croachment or contravention of the free- 
dom guaranteed under Art. 301 a slightly 
more rigorous test has been laid down 
by our Supreme Court, namely the effect 
or impact of the restriction on free 
trade, must be direct or immediate and 
not indirect or mediate and in the con- 
text of such tast the object or purpose 
for which the acquisition or expropria- 
tion is authorised by the enactment 


-would be relevant and material. 


52. Having regard to the above dis- 
cussion, it is clear to us that since in the 
impugned Act there is nothing to indi- 
cate that compulsory acquisition or ex- 
propriation of forest produce authorised 
by S. 3 is directed, wholly or partially, 
against inter-State or intra-State trade 
or commerce or has been undertaken for 
the purpose. of interfering, restricting or 
impeding trade or commerce, the. said 
provision cannot be said to offend Arti- 
cle 301- of the’ Constitution, - 
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53. Even assuming that we are wrong 
in the aforesaid view, we have no hesi- 
tation in coming to the conclusion, quite 
independently of the aforesaid view, that 
‘the direct and immediate effect’ test laid 
down by the Supreme Court is not satis- 
fied in the instant case. In our view, the 
only direct and immediate effect of ac~ 
quisition of forest produce authorised by 
5. 3 of the impugned Act is divesting of 
title; the impugned provision deprives 
the owners of private forests and their 
contractors primarily of their title to the 
forest produce and such title gets vested 
in the State with effect from the ap- 
pointed day. The further consequence 
which ensues upon such divesting of 
title, namely that the owners and con- 
tractors are prevented from removing 
or taking out the said produce from the 
concerned forest for being used in the 
course of their trade is really a conse- 
quence upon a consequence and as such 
will have to be regarded as an indirect 
or remote effect on their right to carry 
on trade freely. The acquisition of tha 
forest produce under the impugned pro- 
vision hits the forest owners and con- 
tractors (having interest in the produce) 
in their capacity as owners or as persons 
having proprietary interest in the pro- 
duce and not as traders and as such the 
effect of the acquisition on their trade is 
secondary and mediate and not direct or 
immediate. In our view, the position 
arising under the Acquisition Act would 
be comparable to a couple of instances 
which would be in pari materia, Sup- 
pose a person because of his prejudicial 
activities was detained under a law au- 
thorising preventive detention, the direct 
and immediate effect of such detention 
is that he is put behind the bars and no 
freedom of movement. or action is per- 
mitted to him but if the detenu happens 
to be a trader he is also deprived of his 
right to carry on his normal trading 
activities and in a given case of a sole 
proprietary business the detention may 
aven completely cripple his trade and 
srading activities but it can hardly ibe 
suggested that the law of detention un- 





der which such a trader is detained is. 


violative of Art. 301 because it has the 
effect of interfering with the freedom of 
trade and commerce which a trader 
enjoys under thet article; such effect of 
depriving him his right to carry on trade 
ireely would be an indirect. or remote 
effect and not direct or immediate effect 
Jowing from the action taken under the 
law of preventive detention, The other 
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illustration is of a legislative enactment 
prescribing minimum wages to industrial 
employees cited by Justice Gajendragad- 
kar in the Atiabari case (AIR 1961 SC 
232). It is conceivable that the employer, 
as a result of additional wage bill that 
he may be required to meet in conse- 
quence of action tazen under the Mini- 
mum Wages Act, mzy be so much adver- 
sely affected that he may even be driven 
out of business but the legislative enact- 
ment cannot fall within the mischief of 
Part XIII because as has been pointed 
out by the Supreme Court such effect 
has to be regarded es being indirect and 
remote for the purposes of Art. 301 of 
the Constitution. In our’ view, therefore, 
the only direct. and immediate effect of 
S. 3 which authorises: compulsory acqui- 
sition of forest produce under the im- 
pugned Act is that the owners of private 
forests and the contzactors are divested 
of their title to the forest produce which 
may be lying on the appointed day in 
the concerned forest and the title to that 
produce gets vested in the State Gov- 
ernment. Its effect on their trade or 
commerce must be held to be indirect or 
remote, We are, therefore, of the view 
that even on the ground that ‘the direct 
and immediate effect test has not ‘been 
satisfied in this case, S. 3 and S. 5 of 
the Act do not contravene or violate 
Art, 301 of the Constitution. The afore- 
said challenge to the constitutional vali- 
dity therefore fails. In view of this con- 
clusion of ours, it is rot necessary for us 
to deal with the .othar defences. which 
were set up by Mr. Dhanuka to this 
attack: on the impugred Act qua Arti- 
cle 301 of the Constitution. ; 

. 54. The last ground on which the 
validity of the impugned Act and S. 3 
thereof has been challenged is that the 
said enactment, particularly S. 3 thereof 
since it purports to acquire not merely 
mines and minerals, major as well as 
minor, but also minirg leases, licences 
and other rights in mines and minerals 
lying in the private forest, it conflicts 
with and trenches upon the ‘occupied 
field’ under the Central Act 67 of 1957 
—- Mines and Minerals (Regulation and 
Development) Act, 1357 — passed by 
Parliament under Entry 54 of List I and 
the same is therefore void. The conten- 
tion, In our view, is without any sub- 
stance and is capable of being disposed 
of on a very short groind, since a wrong 
assumption underlies tais contention that 
the impugned. Act is a legislation under 
Entry 23 of List I, 
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55. In order to appreciate the con- 
tention, however, it will be necessary to 
refer to Entry 23 of List II and Entry 54 
of List I under which the Central Act 
67 of 1957 has been enacted. Entry 23 
of List It runs, thus: “Regulation of 
mines and mineral development subject 
to the provision of List I with respect 
to regulation and development under the 
control of the Union.” Entry 54 of List I 
runs thus: “Regulation of mines and 
mineral development to the extent to 
which such regulation and development 
under the control of the Union is de- 
clared by Parliament by law to be ex- 
pedient in the public interest.” On read- 
ing the aforesaid two Entries it will ap- 
-pear clear that the State Legislature can 
legislate on the topic of Regulation of 
mines and mineral development includ- 
ing quarries and products thereof under 
Entry 23 of List II but such power is 
made subject to the power of Parlia- 
ment to so legislate under Entry 54 of 
List I and once Parliament makes a de- 
claration as required under Entry 54, 
of List I, then, to the extent to which 
the area or field of legislation (pertaining 
to regulation of mines and minéral deve- 
lopment) is occupied by the Central en- 
actment, the State Legislature ceases to 
have any competence to legislate on 
matters covered by the occupied field 
and even if there be any State Legisla~ 
tion in existence, which trenches upon 
the occupied field under the Central en- 
actment, the same would become void. 
As stated earlier, Parliament enacted the 
Mines and Minerals (Regulation and De- 
velopment) Act, 1957 (Act 67/57) under 
Entry 54 of List I, which came into force 
-on lst June 1958 and was applicable to 
the whole of India. It contained the re- 
quisite declaration in S. 2 thereof to the 
effect that it was expedient in the public 
interest that the Union should take un- 
der its control the regulation of mines 
_and development of minerals to the ex- 
tent provided in the Act itself. Sections 4 
to 13 of the Act clearly cover the field 
by way of controlling the regulation of 
mines and development of minerals qua 
major minerals while S, 14 excludes the 
application of Ss, 4 to 13 to minor mine- 
rals by expressly stating that the provi- 


sions of Ss. 4 to 13 (inclusive) shall not 


apply to prospecting licences and mining 
leases in respect of minor minerals, Sec- 
tion 15 confers power upon the State 
Government to make rules for regulating 
the grant. of prospecting licences and 
mining leases in réspect of minor mine- 


rals and for purposes connected there- 
with. Even so the Supreme Court in the 
case of Baijnath Kedia v. State of Bihar, 
AIR 1970 SC 1436, took the view that the 
whole field relating to minor minerals 
eame within the jurisdiction of Parlia- 
ment by reason of declaration made and 
the enactment of S. 15. In para 20 the 
Court has observed that “By giving the 
power to the State Government to make 
rules the control of the Union is -not 
negatived. In fact, it establishes that 
the Union is exercising the control In 
view of the two rulings of this Court 
referred to earlier (Hingir-Rampur case, 
AIR 1961 SC 459 and Tulloch case AIR 
1964 SC 1284) we must hold that by en- 
acting S. 15 of Act 67 of 1957 the Union 
has taken all the powers to itself and 
authorised the State Government to mak@ 
rules for the regulation of leases. By. the 
declaration and the enactment of S. 15 
the whole of the field relating to minor 
minerals came within the jurisdiction 
of Parliament and no scope was left for 
the enactment of the second proviso to 
S. 10 in the Land Reforms Act.” There 
were some very significant changes made 
fn Act 67 of 1957 by the Mines and Mi- 
nerals (Regulation and Development) 
Amending Act, 1972, particularly in Sec- 
tions 16 and 17 which had repercussions 
on the declaration contained in S. 2 of 
the Act, which: were considered by the 
Supreme Court in the case of State of 
Haryana v. Chanan,Mel, AIR. 1976 SC 
1654. In Chanan Mal’s case the Supreme 
Court has clearly expressed the view 
that in view of Ss. 16 and 17 as they 
now stand the field of acquisition of 
mines and minerals cannot be regarded 
as having been occupied by or under 
Act 67 of 1957, In that case the provi- 
sions of the Haryana Minerals (Vesting 
of Rights) Act, 1973 the object and effect 
of which enactment was to acquire pro- 
prietary righis to mineral deposits in 
‘land’, was challenged as trenching upon 
the occupied field under.the Central Act 
67 of .1957, The provisions of the Har- 
yana Act did not mention leasehold or 
licence rights but merely sought to vest 
proprietary rights to mineral deposits in 
‘land’ in the State Govt. and the ques- 
tion was whether that enactment trench- 
ed upon the occupied field under the 
Central Act 67/1957, The Supreme Court 
fook the view that it could not be said 
that the provisions of the Central Act 
were really unworkable by mere change 
of ownership of land in which mineral 
deposits were found and the Court had 
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to judge the character of the Haryana 
Act by the substance and effect of its 
provisions. The Court held that in view 
of S. 16 (1) (b} of the Central Act 67 of 
1957 as it stood after the amendment in 
1972 Parliament itself contemplated 
State Legislation for vesting of lands 
containing mineral deposits in the State 
Government and that Parliament did not 
intend to trenck upon the powers of the 
State Legislature under Entry 18 of List 
II read with Entry 42 of List III; and 
further S. 17 of the Central Act 67 of 
1957 showed thet there was no intention 
to interfere with vesting of lands in the 
States by the provisions of the Central 
Act, 


56. In view of the aforesaid position 
emerging clearly from the Supreme 
Court decision in Chanan Mals case 
(AIR 1976 SC 1654) the contention that 
S. 3 of the impugned Act trenches upon 
the occupied field under the Central 
Act 67 of 1957 has been pressed by Mr, 
Paranjpe and Mr. Rana in a limited way. 
The field of acquisition of mines and 
minerals not having been occupied un- 
der the Central Act 67 of 1957 and the 
same being still available to the State 
Legislature to legislate upon, the conten- 
tion that S. 3 of the impugned Act, to 
the extent that it purports to acquire 
-mines and minerals, major as well as 
minor, conflicts. with or trenches upon 
the occupied field under the Central Act 
67 of 1957 has not been pressed. How- 
ever, Mr. Paranjpe and Mr. Rana have 
contended that 5. 3 of the impugned 
Act, to the extent to which it affects or 
interferes with mining leases and pros- 
pecting licences (leasehold rights and 
tights of prospecting licensees) and other 
rights in mines and minérals lying in 
the private forest it conflicts with and 
trenches upon the occupied field under 
the Central Act 67 of 1957. In fact, ac- 
zording to Mr, Paranjpe and Mr. Rana, 
under S. 3 all such leasehold rights un- 
Jer mining leases and rights of prospect- 
“ng licensees urder prospecting licences 
stand extinguishéd on and from the ap- 
pointed day. It has been urged that such 
rights of a lessee and a licensee in mines 
or quarries can be regulated only by the 
Central Act 67 cf 1957 and not by any 
State enactment and to this extent Sec- 
-ion 3 must be regarded as being in con- 
ict with and as having trenched upon. 
she occupied field under the Central Act 
37 of 1957 and es such. S. 3 to that ex- 


tent must be held. to- be void.” «In. our-. 


view, the contention has no merit as it 
proceeds on a wrong assumption that the 
impugned Act and S. 3 thereof which 
affects leasehold interest in mining leas- 
es or interest of prospecting licensees in 
prospecting licences ia mines is a piece 
of legislation under Entry 23 of List II. 
On an analysis of the preamble and the 
provisions of the Acquisition Act we 
have already come to the conclusion 
that the same was put on the statute 
book mainly for the purpose of acquisi-~ 
tion of all private forests in the State 
of Maharashtra. In other words, the pith 
and substance of the enactment is acqui- 
sition of private forests and properly 
falls under Entry 19 3f List I} read with 
Entry 42 of List IIT of the Seventh Sche- 
dule. The Act does not deal with mines 
or quarries as such or in any manner 
with mineral development, The mineral 
and quarry products are forest produce 
like any other produce in private forest 
and along with private forests that vest 
in the State Government under S. 3 of 
the Act mines end quarries, if any, lying 
in such forests together with their pro- 
ducts would vest in the State Govern- 











sees in prospecting licences 
the extinguishment thereof clearly inci- 
dentally for properly vesting all the pri- 
vate forests in the State Government 
free from all encumbkmances. That being 
the position the Acquisition Act and Sec- 
tion 3 thereof cannon become invalid 
due to such incidental encroachment on 
the occupied field. We have already come 
to the conclusion that the Act is perfect- 
ly valid as falling within the legislative 
competence of the State Legislature un- 
der Entry 19 of List IW read 
with entry 42 of List 
Seventh Schedule and such an 
ment cannot he invalidated by reason of 
such incidental encrozchment on occu- 
pied field under the Central Act 67 of 
1957. This position in law is clearly well 
settled. If necessary, reference may bè 
made to two or three decisions in that 
behalf. Tn Prafulla Kumar Mukherjee 
v. Bank of Commerce Ltd, AIR 1947 
PC 60 the Judicial Committee of the 
Privy Council held that the Bengal 
Money-lenders Act, 1940 -was not void 
either in whole or in part as being ultra 
vires the provincial ‘egislature on the 
ground that it inc:dentally ` trenched 
upon matters reserved to. the’ Federal 
Legislature; the Cour: held that as the | 
pith and. substance. of che Act.was money, 
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lending it fell within Item 27 of List II 
of the Seventh Schedule to the Govern~ 
ment of India Act, 1935 and was there- 
fore within the competence of the State 
Legislature and that the Act was not 
rendered invalid because it incidentally 
trenched upon the matters reserved to 
the Federal Legislature viz. promissory 
notes and banking being Items 28 and 38 
of List I of the Seventh Schedule of the 
Government of India Act, 1935. In the 
case of A.M.S.S.V.M, & Co. v. State of 
Madras, AIR 1954 Mad 291 the validity 
of the Madras Estates (Abolition and 
Conversion into Ryotwari) Act, . 1948 in 
so far as it related to fisheries in the 
seas was challenged as being beyond the 
competence of the Madras Legislature 
as the topic of ‘Fishing, or fisheries be- 
yond territorial waters’ was a Central 
subject but the challenge was negatived 
and the Court held that the impugned 
Act was in pith and substance a legisla- 
tion in respect of land and land tenure 
and not a legislation of fishing anc 
fisheries in the seas, that the provisions 
of the Act in respect of fisheries in the 
seas were incidental to the effective 
legislation on the subject which was 
within the competence of the Madras 
Legislature, It is true that the decisior. 
was to some extent based on the elabo- 
rate history pertaining to Zamindar- 
estate which was abolished and became 
vested in the State Government under 
the impugned Act but the general prin- 
ciple that the incidental encroachmen’ 
will not invalidate an enactment if in 
pith and substance it deals with the 
subject properly falling within the legis- 
lative competence of the State Legisla- 
turé was approved and applied. In the 
case of the State of Bombay v. F, N. 
Balsara, AIR 1951 SC 318, the same prin- 
ciple has been enunciated that the vali- 
dity of Act is not affected if it inciden- 
tally trenches upon matters outside the 
authorised field; therefore, it is necessary 
to enquire in each case what is the pith 
and substance of the Act impugned and 
if the Act when so viewed, substantially 
falls within the powers expressly con- 
ferred upon the Legislature which en- 
acted it, then, it will not be held to be 
invalid merely ‘because it incidentally 
enctoaches upon matters which have 
been assigned to another legislation, The 
same principle was reiterated by the 
Supreme Court in Katra Education So- 
ciety v. State of Uttar Pradesh, ATF 
1966 SC 1307. fl ath Tye Te 


57. Mr. Paranjpe, however, relied 
upon the observations of the Supreme 
Court in para 19 of its judgment in Baij- 
nath Kedia’s case (AIR 1970 SC 1436) 
for the purpose of contending that the 
doctrine of pith and substance and inci- 
dental encroachment has no application 
to the facts of the present case, In our 
view, these observations do not avail Mr. 
Paranjpe. In that case the mines stood 
vested in the State under the Bihar Land 
Reforms Act (Act 30 of 1950) and the 
State had become lessors of mines un- 
derlying the land but the leasehold 
rights of the lessees were sought to be 
touched under the Act. Act 30 of 1950 
which was amended by the Amending 
Act 4 of 1965 and the amended S. 10 of 
the Act authorised the State to alter the 
terms of lease, The lessees were called 
upon to pay higher rent and royalty un- 
der the amended provision and it was 
the validity of this Amending Act, which 
in terms interfered with lessee’s right, 
that was challenged in that case, The 
challenge was upheld on the ground that 
the legislative power of the State Legis- 
lature under Entry 23 of List II was 
wiped out because of the declaration 
made under S. 2 of the Centrat Act of 
67 of 1957. The Court held that abolition 
of rights in the intermediaries in the 
mines and vesting of these rights in the 
State as lessors was a topic connected 
with land and, land tenure under Entry 


` 18 of List II but regulating of mining 


leases sought to be done under impugn- 
ed amending S. 10 fell. within the Entry 
23 of List II and only incidentally touch- 
ed the land in Entry 18 of List II. That 
is how the contention as to incidental 
encroachment raised by Mr, Lal Narain 
Sinha was rejected. The position in the 
instant case before us is just the oppo- 
site, inasmuch as, the Acquisition Act 
in pith and substance is for acquisition 
of private forests and touches minerals 
and leasehold rights in mining leases etc. 
incidentally. In fact, the observations in 
para 19 of the judgment in Baijnath 
Kedia’s case (AIR 1970 SC 1436) itself 
makes this position very clear. Mr, Lal 
Narain Sinha’s argument was that the 
topic of legislation concerned in the case 
was land and therefore fell in Entry 18 
of the State List and as such the im-~ 
pugned Amending S. 10 was saved under 
the doctrine. of incidental encroachment. 
The Supreme Court rejected the conten- 
tion by observing thus: “The pith and 
substance of amendment to S. 10'of the 


“Reforms Act falls within. Entry 23 al- 
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though it. incidentally touches’ land and 
not. vice versa,” In other words, if vice 
versa position. had. obtained the impugn-~ 


ed: Antendirg S. 10 would have been: 


saved. under the doctrine; of incidental 
encroachment. As we have stated. above, 
in the instant. case the Aquisition Act. in 
substance deals; with acquisition of pri~ 
vate: forests. under Entry -19 of List II 
read with Entry 42. of -List III and inei- 
dentally touches: leasehold rights ` and 
other rights im. mining leases: or prospect- 
ing licences: and therefore the encroach- 
ment, being incidental the enactment 
must be held, tw be valid. This challenge, 
therefore, also fails. 


58. Mr.. Paranjpe has. next contended 
that. the Acouisition Act was ‘placed in 
the Ninth. Schedule im the month of 
May 1976 bet prior to that the enact- 
ment was already void! as: contravening 
Arts. 14, 19 and 31 of the Constitution 
and. his: contention is ‘that putting such 
invalid or void enactment im the Ninth 
Schedule cannot cure.the infirmity that 
hed. attached. to it before it was placed 
in the Ninth Schedule. Im our view, there 
is. no substance in this contention, . Arti~ 
ele 31-B- introduces a legal fiction. re- 
quiring everyone to deem an Act, on 
being placed in- the Ninth Schedule, to 
be valid and to have been always valid, 
The material portion of the said. Article 
runs thus.:. ; 


wees none of the Acts and Regula- 
tions: specified. in. the Ninth Schedule nor 
any of the provisions thereof shall be 
deemed: to be void, or ever to have be- 
came void, or the ground that such Act, 
Reguletion or. provision is. inconsistent 
with, or takes. away or abridges any of 
the: rights conferred by, any provisions 
of this Part,.........” 


Such. validity of the enactment is to con- 
tinue andi is to be assumed. notwithstand- 
ing any judgment or decree to the con- 
trary. It was conceded. by Mr. Paranjpe 
that such a contention has already been 
overruled not only by this Court. earlier 
but also by the Supreme Court, 


59. Having regard to the aforesaid 
discussion, we are clearly of the view 
that. the challenge to. the constitutional 
validity of: the Acquisition. Act fails on 
each of the grounds of attack urged 
against. it. However, in our view, in view 
of the: admitted position. tọ which we 


lave already made a reference in the 


A. I. R. 


earlier part of our judgment viz, that in 
Special Civil Application No. 1553 of 
1974 the cut timber or felled material 
has already been converted into fashion- 
ed logs of wood it will not come within 
the expression ‘forest produce’ under 
S. 2 (c-1) (v) of the Act and consequent- 
ly will not vest in the State under S. 3 
of the Act. Since this felled material 
which has -been lying in the forest, not 
in its primary or predominantly primary 
state but is lying there in a highly so- 
phisticated state since 5th July 1974 ie, 
prior to the appointed day, the petition- 
ers would be entitled to remove the 
same or to its price. 


. 68. In the result, though the petition 
fails on constitutional points raised 
therein, it is liable to succeed on the 
aforesaid ground and the necessary di- 
rections as prayed for will have to be 
issued. Coo 


61. In Special Civil Application No, 
4553 of 1974 rule is-made absolute in 
terms of prayer (b) in respect. of the 
items of property mentioned therein. 
Similar mandamus is also issued In res- 
pect of additional quantity of 131.215 
cubic metres which was lying in the 
Malki land. of- petitioner No, 1, Mr 
Singhvi, however, states that so far this 
latter item of. property viz. 131,215 cubic 
metres there will be. no question of exe~ 
cuting the mandamus, inasmuch as, his 
clients have already removed that quan~ 
tity under interim orders of this Court, 


62. The issuance of the aforesaid 
writs in terms of prayer (b) in respect 
of the quantity mentioned in that prayer 
as well as in respect of additional quan~ 
tity in favour of the petitioners will b® 
without prejudice to the 4th respondent's 
rights and remedies, if any, against 
petitioner No, 1. 


63. The Registrar will return the 
Bank guarantees, duly. cancelled, fur- 
nished by petitioner No, 3 pursuant to 
the order dated 29th, April 1977. 


“64. Whichever party has deposited 
the amount in this Court pursuant ta 
the interim order dated 29th April 1977 
as and by way of providing for costs, 
charges and expenses of the valuer is 
at liberty to withdraw the amount so 
deposited, 

65. Respondents Nos, 1 to 3 are di- 
rected to carry out the mandamus issu- 
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ed above by issuing necessary authoriza- 
tions and transit passes on or before 3lst 
Aug. 1977. 


66. Orders for costs reserved til 
Thursday, 14th July 1977. 


67. Rest of the petitions and matters 
which have been placed on Board are 
directed to be placed before the Divi- 
sion Bench or learned single Judge as 
the case may be for disposal according 
to law in the light of the aforesaid judg- 
ment. - : 


68. Costs of hearing before us im 
these petitions will be costs before tha 
Division Bench or the learned sing 
Judge as the case may be. 


. 69 As far as the costs of hearing 
that took place before the Division 
Bench and before the learned third ré- 
feree Judge, we direct that the costs of 
those hearings should be quantified at 
the rate of Rs, 500 per day and such 
quantification comes to Rs. 21,000 and 
the same should be paid by responden:s 
Nos, 1 to.3 to the petitioners. As regards 
the costs of hearing that took. place b®- 
fore us, we are informed that the total 
hearing hag lasted 36 days, We feel that 
the same quantification at the rate of 
Rs. 500 per day would be the prop2r 
costs payable in respect of such h€aring. 
It is true that on the constitutional 
points that were pressed the petitioners 
have failed but the petitioners have ulti- 
mately succeeded in getting back all the 
felled material; besides, the other consti- 
tutional challenges could not be made in 
view of the Act having been put in the 
9th Schedule. In the circumstances, we 
feel that two-thirds of the costs of hesr- 
ing before us at the aforesaid rete 
should be paid by respondents Nos. 1 to 
3 to the petitioners. In other words, res- 
pondents Nos. 1 to 3 will pay to tne 
petitioners the sum of Rs. 12,000 as and 
by way of costs ‘of hearing before us. 


70. As regards cancellation of the 
Bank guarantees, the Registrar to act on 
the minutes, i , 


Petition allowed, 
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- (AT NAGPUR) 
MASODKAR AND ‘GINWALA, JJ. 
Baswantrao Appaji Choudhari, Peti- 
tioner v, Commr, ‘Nagpur Division, 
Nagpur and another, Responderits. 
Special Civil Appln, No, 91 of 4972, 
D/- 5-9-1977.* 


(A) Maharashtra Agricultural ‘Lands 
(Ceiling on Holdings) Act (27 ef 1564), 
S. 21 — Scheme of Ss, 14 to 21 explain- 
ed — Declaration under ‘S. 21 (1) i com- 
posite process and has statutory force— 
Apart from declaration decisions sepa- 
rately given have no legal effect. 


The entire scheme right from the 
stage of S. 14 to 5S. 21 hag one end in 
view and that is to find out fhe entitle- 
ment of the holder of the land to the 
ceiling area and further to find ‘the sur- 
plus land which, because of law, requires 
to be taken possession of by ‘the ‘State. 
The declaration fhus thas formal statu- 
tory existence and sub-s, (1) of S. 21 
merely states all that it shall be com- 
posed of. Clauses (a) to (e) of sub-s. (1) 
of S, 21 are matters of decision to he 
recorded by the Colector after hholding 
the due inquiry, But together it consti- 
tutes statutory statement of fhe en- 
titlement of the holder to retain ‘land as 
well the entitlement of fhe State to 
take possession of the land. ‘The decla- 
Tation is thus a composite process of con- 
taining different decisions. But under 
the scheme of the statute decisions, 
apart from the declaration, Shave not ‘the 
statutory force. “There is no scope, for 
reading in the scheme of S. 21 (1) any 
possibility of rendering separate deci- 
sions having any’ statutory validity. 
Though separate decisions might ‘be 
reached, unless they tdke a tomposite 
form of the declaration contemplated ‘by 
S. 21 (1), legal effect is not attached 
to it, ATR 1969 Bom 218 and 1972 Mah 
LJ: (Note) 54, Ref, to, (Para 8) 


By no other mode except the one of 
making a declaration under S. .21 (1) of 
the Act which is the only enacted and 
prescribed law, the rights In land can be 
affected. Once such statutory declaration 
is made, that alone ‘thas a finality and 
conclusiveness as is evident from 5. 21 
(3) of the Act, (Para %) 


SSA a ea 
*(To quash order of Commr., Nagpur 
Divn., Nagpur, D/- 8-10-1972), - 


CV/CV/A929/78/KSB 
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(B) Maharashtra Agriciltural Lands 
(Ceiling on Holdings) Act (27 of 1961), 
Ss. 21, 33 (1) and (2) and 45° (2) Proviso 
— Phrase ‘the declaration or any part 
thereof? — Meaning of — Contemplated 
composite declaration under S, 21 (1) — 
Starting point of limitation is date of 
such declaration, 


The total phrase available in S. 33 (1) 
(2) as well in the proviso to S. 45 (2) 
“the declaration or any part thereof” 
does not indicate that there can be a 
separate decision apart from a composite 
declaration contemplated by S. 21 (1) of 
the Act. The very use of the word 
“thereof” clearly shows that it is the 
part of the declaration and to be part of 
something, that thing must exist, It is 
inconceivable that without the declara- 
tion formally enjoined to be made under 
S. 21 any separate decision can effec- 
tively exist or can be the subject-matter 
of appeal, While reading the proviso, 
therefore, enacting a period of limitation, 
it is inconceivable that the Legislature 
intended to create different starting 
points by use of the phrase “the date of 
such. declaration or part thereof.” In 
fact, the point of time for the purpose 
of computation is the date, and that 
goes with the declaration. Intrinsically, 
therefore, it follows that for the purpose 
of further scrutiny in higher jurisdictions 
the point of reference, ag well the date 
for the purpose of limitation is one and 
single and that is. the declaration and 
the date it bears. Further, each of the 
parts contained in the- declaration would 
for the purpose of limitation carry the 
same date and not any other date though 
the inquiry in fact might have been car- 
ried on and concluded at an anterior 
point of time. (Paras 9 to 11) 

(C) Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1961), 
S. 45 (2) Proviso — As amended by Act 
32 of 1965 — Mere filing of incompetent 
appeal would not be a bar for exercising 
of revisional power, 
` Where an appeal against an order 
deciding the ceiling area and the surplus 
land of the petitioner and directing him 
to file retention statement is dismissed 
for non-prosecution, a revision . against 
the subsequen: composite order ‘passed 
under S. 21 (1) would be competent and 
not barred by the proviso to S. 45 (2). 
The reason is that dismissal of appeal 
may arise for several reasons including 
the one that the appeal was not proper- 
. dy constituted or was not competent or 
was not prosecuted. Such dismissal would 


ALR, 


not partake of the character of appellate 
scrutiny by the higher authority so as to 
operate as a bar for exercise of revi- 
sional power. AIR 1976 Bom 224, Rel. on. 

; (Paras 12. 13) 


Cases Referred: Chronological Paras 
AIR 1976 Bom 224: 1976 Mah LJ 443 


12 
1972 Mah LJ (N) 54 6 
AIR 1969 Bom 218 : 1968 Mah LJ 736 6 


V. R. Manohar, for Petitioner; G. A. 
Paonikar, Asstt. Govt. Pleader, for Res- 
pondents. ` f 


MASODKAR, J.: — A small but im- . 
portant question is raised by the. present 
petition filed by the landholder ques- 
tioning the exercise of revisional power 
by the impugned order produced at 
Annexure C along with the petition, 
having reference to the provisions of 
S. 45 (2) of the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act, 1961 
(hereinafter called the Act). 

2. The order in` question was made 
on 8-10-1971. Initially the record shows 
that proceedings under S. 12 of the Act 
in Revenue Case No. 39/60-A(5)/65-66 
commenced before the Sub-Divisional 
Officer, Amravati, as far back as 8-5- 
1963. After making an inquiry the offi- 
cer concerned made an order on 17-10- 
1967 holding therein that the petitioner 
was entitled to have a ceiling area of 
140 acres and would be liable to surren- 
der the surplus area of 4 acres 20 gun- 
thas. That order further directed the 
landholder to file a retention statement 
as contemplated by S. 16 of the Act. 
This adjudication of 17-10-1967, however, 
did not result into making any declara- 
tion under S. 21 of the Act, and it ap- 
pears from the order-sheets that because 
the landholder did not file the selection 
form the matter was kept pending and 
there are several adjournments sought 
by the landholder imcluding the one 
which shows that the records were cal- 
led by the Maharashtra Revenue Tribu- 
nal and returned to the Sub-Divisional 
Officer on 2-6-1969 on which date the 
order-sheet shows that the appeal filed 
by the petitioner was dismissed for want 
of prosecution by the Revenue Tribunal. 
Again the matter continued to pend and 
several adjournments were sought by the 
landholder for filing the selection form 
which was eventually filed on 16-11-1969. 
On 30-1-1970 the Sub-Divisional Officer 
dealing with the file, on the basis of the 
earlier order, purported to accept the 
declaration as to the surplus area. - It 
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appears that simultaneously he submitted 
the papers to the Commissioner, Nagpur 
Division, on 17-12-1970, thereby pointing 
out the apparent error committed in the 
earlier order with regard to the mem- 
bers of the family and the entitlement 
of the landholder to hold land. After 
receipt of this communication, the 
papers were perused and on the file of 
the Commissioner the case was opened 
on 30-4-1971 stating that it was meces~- 
sary to take up the matter in revision 
under 5, 45 (2) of the Act. In the order- 
sheet of that date mention is made with 
regard to the order dated 30-1-197C. 
After issue of notice to the landholder 
and granting an opportunity of being 
heard on all questions, the Commis- 
sioner made the impugned order, holding 
that there was am error in the first 
order with regard to the finding about 
the members of the family of the lanc- 
holder and the consequent finding as to 
the entitlement of the holder to the cei- 
ing area. Similarly the finding was 
recorded that there wag no proper inm- 
quiry with regard to S. No. 34/1, 2 acres 
34 gunthas, which appears to have been 
treated as uncultivable land. Thus hold- 
ing, the Commissioner found that the’ 
delimitation of 4 acres 20 gunthas was 
not proper and the said delimitation was 
set aside and the case remitted back to 
the Sub-Divisional Officer for fresh in- 
quiry on the points mentioned in tae 
order and the decision of the case ac- 
cording to law. 

3. It is not in dispute for the pur- 
poses of the present petition that a com- 
posite declaration contemplated by S. 21 
of the Act had not been made when the 
order dated 17-10-1967 was made by the 
Sub-Divisional Officer and in fact the 
proceedings were kept pending till 30-1- 
1970 on which date the Sub-Divisional 
Officer purported to accept the retention 
and delimited the surplus land, Before 
making that order he submitted a note 
(to) the Commissioner for exercise of 
power under S. 45 (2) of the Act. If the 
last order made by the Sub-Divisicnal 
Officer accepting retention and delimiting 
surplus as on 30-1-1970 is taken as the 
basis, then it is not in dispute that the 
proceedings initiated before the Com- 
missioner on 30-4-1971 are not barred 
by limitation. But what is contended, 
however, is that on 30-4-1971 the Com- 
missioner could mot exercise the power 
to revise the order made by the fub- 
Divisional Officer on 17-10-1967. By the 
impugned order, it is contended, the 
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proviso to sub-s. (2) of S. 45 and the 
conditions of limitation for exercise of 
revisional power are clearly contravened 
and the order is rendered infirm in law. 
It was also submitted that ag at one stage 
the landholder had filed an appeal before 
the Maharashtra Revenue Tribunal, ` 
though the same was not pressed before 
the Tribunal and was dismissed for want 
of prosecution, that fact also renders the 
exercise of revisional power impermissi- 
ble ery ie of the proviso to sub-s, (2) 
of S. 

4, AEN first to the matter of 
limitation, we have given our anxious 
consideration to the submission made and 
the. phraseology available in the proviso 
itself. The provisions of S. 45 (2) along 
with the proviso read as under :— 

“(2) The State Government may, suo 
motu or on an application made to it by 
the aggrieved person, at any time, call 
for the record of any inquiry or pro- 
ceedings under Ss. 17 to 21 (both inclu- 
sive) or under S, 27 for the purpose of 
satisfying itself as to the legality or 
propriety of any inquiry or proceedings 
(or part thereof) under those sections or 
of any order passed under S, 27, and 


- may pass such order thereon ag it deems 


fit, after giving the party a reasonable 
opportunity of being heard: 

Provided that, nothing in this sub- 
section shall entitle the State Govern- 
ment to call for the record of any in- 
quiry or proceedings of a declaration or 
part thereof under S. 21 in relation to 
any land, unless an appeal against any 
such declaration or part thereof has not 
been filed within the period provided for 
it, the possession of such land has not 
been taken under sub-s. (4) of S. 21 and 
a period of three years from the date 
of such declaration or part thereof has 
not elapsed.” (underlining ours) 

A bare reading of these provisions 
show that it enacts a . jurisdiction in 
favour of the State Government or its 
delegate to call for the record of any 
inquiry or proceedings having reference 
to the provisions of Ss. 17 and 21 or of 
S. 27 and make a revisional scrutiny 








‘thereof, so as to find out any illegality 


or impropriety and cure the same. The 
words “inquiry or proceedings” used 
herein are wide enough and are not res- 
tricted to any conclusions, decisions or 
orders, Formerly, the revisional scrutiny 
under sub-s. (2) of S. 45 was restricted 
to the matters of S, 27. However, by 
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Act No. 32 cf 1965 the present provision 
was enacted by amendment. That widen- 
ed the scope of the revisional jurisdic- 
tion and of scrutiny taking in the entire 
proceedings of inquiry from the stage of 
S. 17 (issue of notice) till the stage of 
making a final declaration, This amend- 
ment and widening of the scope of the 
revisional scrutiny hag clearly behind it 
a statutory purpose. It is an enabling 
jurisdiction so ag to reach any matters 
of illegality and impropriety and is 
meant to subserve the ends of justice 
under the provisions of the present Act, 
5. A little relay back of the statutory 
provisions brought by the amendment 
within the ken of revising jurisdiction 
highlights this statutory purpose. See- 
tion 17 deals with notices and thus as- 
sureg the right of participation and 
hearing to everyone concerned. Sec- 
tion 18 obliges the Collector to afford a 
hearing to the landholder as well other 
persons interested, The process of hear- 
ing partake of a regular trial, for it per- 
mits, nay directs, admitting evidence and 
further in the light of the hearing. the 
Collector is invited to consider the statu- 
tory grounds enacted by cls, (a) to (1) 
of S. 18. Sections 19 and 20 operate upon 
the power of the Collector to restore 
land to the landholder and for that pur- 
pose the manner of consideration of the 
claims of the landholder, Section 21 
directs that after these statutory mat- 
ters referred to-in Ss. 18 and 20 (3) 
have been considered, the Collector has 
to make a declaration which has to con- 
tain his decisions on the matters stated 
in cls.. (a) to (e) of sub-s, (1) of S. 21. 
This declaration is pivotal for further 
statutory processes. Sub-section (2) of 
S. 21 requires publication in the Gazette 
of the declaration. Sub-section (3) gives 
finality to the declaration so made 
under sub-s. (1) of S., 21 subject to ap- 
peal under S, 33 and revision under 
S. 45 (2), Sub-section (4) then entitles 
the State to take possession of the pro- 
` perty either because of the surplus or 
because it is forfeited, and upon such 
taking of the possession the property is 
deemed to have been acquired by tha 
State free from all encumbrances. Sub- 
section (5) added by Act No. 27 of 1970 
deals with contingencies where in cer- 
tain circumstances possession is taken. 
6. These provisions clearly enact a 
unified structured scheme of the State 
which, by its ovm force, is intended to 
and much necessarily operates upon the 
rights and liabilities of the holder of the 
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land. Starting with the issue of notices: 
till the process of making the declaration: 
under 5. 21, it parftakes in one original 
proceeding and it can only terminate 
upon making the declaration. The entiref 
scheme right from the stage of S. 14 tol 
S. 21 has one end in view and! that is: tol 
find out the entitlement of the holder off 
the land to the ceiling area and further! 
to find the surplus land which, becausal 
of law, requires to be taken possession off 
by the State. The declaration thus has! 
formal statutory existence and! sub-s. (1) 
of S.21 merély states all that it shall 
be composed of, Clauses (a) to (e) off 
sub-s. (1) of S. 21 are matters: of decix) 
sion to be recorded by the Collector! 
after holding the due inquiry. But toge-/ 
ther it constitutes statutory state-/ 
ment of the entitlement of the holder to! 
retain land as well the entitlement of 
the State to take possession of the Tandi 
The declaration is thus a composite pro- 
cess of containing different decisions: But 
under the scheme of the statute deci- 
sions, apart from the declaration, have 
not the statutory force, The declaration} 
under sub-s. (1) of S. 21 is the king-pin 
upon which the new entitlement in 
favour of the State or the Iandholder has 
to be found out. That it has: to be view- 
ed as a composite one is well established: 
See Brajvallabh v. Mah, Rev. Tribunal 
1968 Mah LJ 736): (AIR 1969: Bom 218) 
and State of Maharashtra v. Sharad (1972. 
Mah LJ (Note) 54), In our view, there-[ 
fore, there is no scope for reading im the!! 
scheme of S. 21 (1) any possibility of 
rendering separate decisions having any! 
statutory validity. Though separate deci-| 
sions might be reached, unless they: take}: 
a composite form of the declaration com-} 
templated by S. 21 (1), legal! effect is not 
attached to it. 

7. Legislative choice of the word 
“declaration” throughout the scheme ofi 
the statute is highly significant. That 
term has to be distinguished from the 
term “decision”, which is used in the 
same clause of sub-s. (1) of S. 21% of the 
Act wherein the authority is directed to 
“make a declaration” containing his 
“decisions” on the matters specified in 
els. (a) to (e). Fhough normally the use 
of the word “declaration” in the context’ 
of judicial or quasi-judicial proceedings 
would indicate the decision’ of the ad- 
judicator, by such use and! because of the 
context of the lavr that seeks to acquire’ 
surplus land from the landholder the 
term “declaration” has been clearly used 
to convey a formal statutory statement 
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on the basis of which further rights are 
imtended to become operative.. Declare - 
tion :partakes im the nature of a formal 
statement, which is meant to create, 
preserve or limit the rights of the par- 
ties. In the context of the statute, it 
lweuld mean a statutory statement which 
jean be the basis of creation or preser- 
vation of or limiting the rights of the 
{persons qua land. As the scheme of the 
present enactment stands, this statutory 
statement is intended to affect the vest- 
ed rights of the landholders. By no oth2r 
mode. except the one of making a decla- 
jration under S. 21 (1) of the Act which 
jis the only enacted and prescribed law, 
the rights in land cam be affected, Once 
jsuch statutory declaration is made, that 
jalone has a finality and conclusiveness 
as ig evident from S. 21 (3) of the Act. 










8. The machine of the present law 
further indicates that on the basis of 
this declaration the new entitlement of 
the State to possess the property arises, 
which must have a foundation again in 
the declaration, It is on that basis that 
the holder of the land or any person 
‘interested in the land can feel aggrieved 
and to provide him with a further reme- 
dy of subjecting the declaration eitler 
in its entirety or in part,. S. 33 (1) (2) 
permits filing of an appeal. So’ also 
S. 45 (2) similarly provides for revision. 
By the very nature of this appellate and 
revisional jurisdiction, the law provides 
for the scrutiny of the declaration or 
any part of that declaration, and in the 
case of revision, even suo motu. When 
the provisions of S. 33 (1) (2) use the 
words “a declaration or any part there- 
of” it has simple meaning that the re- 
medy of appeal is available against the 
declaration as a whole or that part by 
‘which the person may feel aggrieved. 
The same and identical phrase is avail- 
able as used in the terms of the proviso 
to 5. 45 (2) of the Act. It is indeed chear 
and apparent that the whole of the 
declaration as well’ any part thereof 
along with the earlier inquiry and pro- 
ceedings can all be the subject-matter of 
a revisional scrutiny. It is. only when 
the limitation of three years from the 
Gate of declaration is lost that such a 
scrutiny ig excepted, 


q 9% The total phrase available in S 33 
11) (2) as well in the proviso “the dezla~ 
jration or any part thereof” does not in- 
dicate that there can be a separate deci- 
sion apart from a composite declaration 
contemplated by S. 21 (1) of the Act. The 
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very use of the word “thereof” clearly 
shows that it is the part of the declara- 
tion and to be part of something, that 
thing must exist. It is inconceivable that 
without the declaration ‘formally enjoin- 
ed to be made under S, 21 any separate 
decision can effectively exist or can be 
the subject-matter of appeal, While read- 
ing the proviso, therefore, enacting a 
period of limitation, it is inconceivable 
that the Legislature intended to creata 
different starting points by use of thel 
‘phrase “the date of such declaration or’ 
part thereof.” In fact, the’point af time 
for the purpose of computetion is the 
date, and that goes with the decleration. 
The whole.phrase from “the date of such 
declaration or part thereof” is one com- - 
posite statement of law.and the words 
“or part thereof” go‘ with the declaration 
and not with the date. For the purpose 
of the starting point of limitation, the 
‘date of declaration is the only relevant 
date of reference, This construction 
clearly furthers, as we indicated above, 
the statutory scheme that upon making 
the declaration certain new results, 
righty and entitlements ensue, and with- 
out it the law does not conceive of any 
such results, rights and entitlements. It 
is in keeping and in consonance, there- 
fore, to read for the purpose of compu- 
tation and limitation of 3 years that the 
declaration shall bear the date and the 
time shall run from that date only. No 
doubt, cls, (a) to (e) of sub-s. (1) of S. 21 
deal with specifie matters and require 
recording of decisions by the Collector 
after holding an inquiry. These decisions 
can be subjected to further judicial 
scrutiny in appeal or revision either as a 
whole or in part. The terms of cl. (a) 
relate to the ceiling area which = person 
is entitled to hold, while cl. (b) relates 
to the decision about the excess area 
with the landholder, Similarly cl. (e) 
operates upon the right of the landholder 
to be restored to possession under 5. 19. 
Clause (d) requires recording of the 
decision about the area, description and 
full particulars of the land that is de- 
limited’ as- surplus land. Clause (e) re- 
quires making of the decision with regard 
to the forfeited land to the Government. 
It is implicit in all these clauses that as 
far as possible the inquiry will be con- 
cluded, circumstances permitting, on all 
these aspects by one single declaration. 
The decisions under different matters 
being a part of that declaration. A care- 


ful scrutiny of these clauses further in- 
dicates that cls, (a), (b) and (c) would go 
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together, while cl. (c) would take the 
matters under Ss, 19 and 20 and cl. (e) 
will concern itself with the provisions 
of S. 13 (3) or S. 10. It is only when 
this composite declaration is made that, 
as we stated above, the law conceived 
the legal consequences of affecting the 
property of the citizen. Though, there- 
fore, the matter governing a given clause 
had been independently heard and con- 
cluded at the earlier stage of the pro- 
ceedings, that by itself would not par- 
take, unless the decision is incorporated 
in the declaration, to be a part of the 
declaration so as to affect the vested 
rights of the citizen qua land. Intrinsi- 
lcálly, therefore, it follows that for the 
purpose of further scrutiny in higher 
jurisdictions the point of reference, as 
well the date for the purpose of limi- 
tation is one and single and that is the 
declaration and the date it bears, Fur- 
ther each of the parts contained in the 
declaration would for the purpose of 
limitation carry the same date and not 
any other date though the inquiry in 
fact might have been carried on and 
concluded at am anterior point of time. 


‘10. Any other construction would 
lead to anomalous results, If we were 
to treat that for the purpose of the 
starting point of limitation the anterior 
date of each decision is to be taken into 
account, then the very enactment of the 
proviso and the condition of limitation 
would be frustrated. Once the time be- 
gins to run, it must elapse under the 
principle of limitation, Upon its eclipse 
or lapse, there is no revival of the right 
so eclipsed or lapsed. If that be so, by the 
construction that there could be an ante- 
rior date qua each decision of the part 
of the declaration permitting computation 
of the period of limitation though from 
that starting point the limitation would 
be lost qua a particular decision, the 
higher jurisdiction either in appeal or 
revision could still be invoked because 
the declaration is made at a latter point 
of time. Further, conversely, though the 
part might have been subjected to scru- 
tiny in this mamner, before the declara- 
tion is made, it would reopen a fresh 
challenge after the declaration is made. 
It is mot necessary to conceive of such 
anomalous results, nor plain law per- 
mits it. There is one single date and that 
is the date of declaration from which 
time runs for the purpose of computing 
the period of limitation, To avoid ano- 
: maly,it.is also not necéssary as was 


“cguggested that we should :read after the 
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words “the date o€ such declaration or 
part thereof” the words ‘whichever is 
earlier.” Such an smendaion, the intent 
being clear, appears to us impermissible. 

11. It is incence-vable that the Legis- 
lature has introduced this starting point 
for the purpose of revisional scrutiny 
with a clear objec. From the date of 
declaration, if the revisional scrutiny is 
taken within the period of three years 
and confined to a single part, then after 
the lapse of the period the scrutiny of 
the other part of the declaration could 
be beyond time and as such barred by 
the proviso, This could not arise if the 
whole declaration is within time subject- 
ed to scrutiny. Thus the phrase “part 
thereof” clearly serves the purpose of 
explaining that the provisions regarding 
scrutiny or the appellate scrutiny within 
time can relate either to the entire declara~ 
tion or to amy part thereof, In other 
words, there can be partial revision of 
the declaration confining it only to a part 
thereof and in a given case, partial eclipse 
of the power of revision because of the 
lapse of time. 


12. Having fixed the stage of being 
aggrieved as well the point of reference 
after which the higher jurisdictions in 
appeal or revision zan be invoked, the 
other bar set up by the learned counsel 
because of the filing of the appeal and 
its dismissal for wart of prosecution can 
hardly be said to be relevant. The right 
to file an appeal was not available and 
the appeal itself could be incompetent. 
Mere filing of the appeal, in our view, 
would not be a bar under the proviso 
for exercise of the revisional power, Pari 
materia and similar principles available 
in the decision in Rambhau v. State of 
Maharashtra, 1976 Mah LJ 443 : (AIR 
1976 Bom 224) would be relevant, The 
purpose of fore-closing the scrutiny in 
the matters subjected to the process of 
appeal is clearly to avoid a conflict of 
decisions by the authorities having juris- 
diction to revise or review the’ declara- 
tion or any part thereof made under the 
provisions of S. 21 (1) and to. achieve 
unanimity in the matters of judicial ad- 
judication, With this object in view, the 
terms of the proviso with. regard to the 
appeal are to be understood and parti- 
cularly in the context of the declaration 
or any part thereof in issue. When once 
such a declaration ot any part thereof 
had been the subject-matter of appellate 
scrutiny, it behoves judicial propriety ` 
that the said matter should not be sub- 
jected to further scruliny in more or less 
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coordinate jurisdiction, Dismissal of ap- 
peal may arise for several reasons includ- 
ing the one that the appeal was not pro- 
perly constituted ` or was not competent 
or was not prosecuted. Such dismissal 
would mot partake of the character of 
appellate scrutiny by the higher authori- 
ty so as to operate as a bar for exercise 
of revisional power. If proper appellate 
jurisdictin is invoked, the law indicates, 
particularly by section 34, that the ap- 
pellate Tribunal is empowered to make 
orders confirming, modifying or rescind- 
ing the declaration or any part thereoz 
as made under S. 21. Possibly once such 
orders are available from the appellate 
authority, the revisional scrutiny would 
automatically be barred and would eli- 
minate conflict, 


13. We are, therefore, satisfied thet 
the two conditions upon which reliance 
was placed by the learned counsel did 
not bar the revisional scrutiny by tke 
Commissioner, As the facts stand in tke 
present case, though at one stage in 1967 
an order was made, no declaration as 
contemplated by under S. 21 (1) was made 
then. The order dated 30-1-1970 if it cen 
be said to be a declaration because it 
concluded the inquiry on all relevant as- 
pects of cls. (a) to (e) were to operate as 
a declaration, still the impugned ordər 
would not be barred by limitation. In the 
present case we find that no composite 
declaration: hag been made + and, there- 
fore, in law the bar of limitation is not 
available, 

14. These being the only points, we 
find no merit in the present petiticn, 
Rule discharged. No order as to costs. 

Rule discharged, 
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Namdeo Baliram Kathole, Petitior.er 
v. State of Maharashtra and anoth2r, 
Respondents. 

Special Civil Appln. No. 3594 of 1976, 
D/- 25-7-1977.* ; 

“ (A) Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (21 of 1961), 
Ss. 10 & 15 — As amended im 1972 — 
Scope and applicability of S. 10 — Trans- 





*(Against Order of Member, Maharash-ra 
Revenue Tribunal Nagpur, D/- 12-3-1976.) 
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feror holding land less than ceiling area 
on date of transfer — S. 10 does not 
apply — In delimiting excess area. frag- 
ment has to be avoided under S. 15. 

All that S. 10 (1) of the Act as amend- 
ed contemplates is that transfers made 
by “any person” or “a member ofa fa- 
mily unit” after the 26th day of Sept. 
1970 and before the commencement date, 
namely, 2-10-1975 in anticipation of or 
in order to avoid or defeat the object of 
the Amending Act, 1972, should be so 
ignored as to take the same into conside- 
ration in calculating the ceiling area of 
the “person” or the ‘family umit’, as the 
case may be, The section then also raises 
a statutory fiction of such transfers being 
deemed (unless the contrary is proved) 
to have been made in anticipation of or 
in order to avoid or defeat the object of 
the Amending Act, 1972. (Para 3) 


But where on the respective dates of 
transfers effected between 26-9-1970 and 
2-10-1975 the petitioner was always 
holding lands less than the ceiling area 
of 54 acres after excluding the pot-kha~- 
rab area, 5. 10 of the Act will not apply 
and the transfers must be held to be 
legal and not barred by S, 10. 1976 Mah 
LJ 865, Foll. (Para 4) 

In the instant case the petitioner was 
holding 2.21 acres of excess land over 
the ceiling area of 54 acres on the date 
of order passed by S5. L. D. T. Since the 
standard area fixed for the locality was 3 
acres the area of 2.21 acres would be a 
fragment and has to be avoided under 
S. 15 while delimiting the surplus land, 
The result is that no surplus land can be 
delimited and the petitioner . would be 
allowed to retain the entire holding of 
56.21 acres. (Paras 5, 6) 

(B) Constitution of India, Art, 227— 
Ceiling case — Order passed by lower 
tribunals: vitiated by error apparent on 
face of record — Finding about total 
area of land held by petitioner on 26-9- 
1970 arrived at on basis of wrong calcula- 
tion—High Court would interfere and set 
aside the order. (Para 3) 

Anno: AIR Comm. Const. cf India (2nd 
Edn.), Art. 227, N. 3. 

Cases Referred: Chronological 
1976 Mah LJ 865 
(1976) Spl. C. A. No. 3345 of 1976 

D/- 13-8-1976 (Bom) 
`G. D. Patil, for Petitioner; G. A. Pauni- 
kar, Asstt. Govt. Pleader, for Respon- 
dents. . 

. ORDER:— This ig an instance where a 
grave injustice. was likely to ‘be caused | 


Paras 
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ito the petitiener on account of’ the incor- 
rect and improper method adopted while 
determining the holding of the petitioner 
for the purpase of deciding as to whether 
amy part of that holding is in excess of 
the ceiling area. tg 
2. The petitioner Namdeo Baliram 
Kathole is an egriculturist residing at 
Jambhora in Darwha tahsil. He is hold- 
ing agricultural lands in that village and 
also at some other places. He submitted 
‘a return under’ the provisions of the 
Maharashtra Agricultural Lands (Ceiling 
‘on Holdings Act, 1961 (hereinafter refer- 
red to as the Ceiling Act). That return 
was: treated ag Ceiling Case No, 466/60-A 
(5)/1975-76. The Surplus Land Determi- 
nation Tribunal (S. L. D. TJ held an en- 
quiry on a ‘hypothesis that the petitioner 
was holding 94:37 acres of land on 
26-9-1970. According to the Tribunal, 
this much area was from S. Nos. 7, 9/1, 
9/3, 10/1, 10/3 and 14 of Sarangpur and 
S. No. 30/4, 36/2, 37/1 and 37/2 of Jam- 
ibhora. ‘There was also one .more S, No, 
36/1 of Ganori. It is not mecessary to give 
the acreage of these lands but suffice it 
ito say that the total comes to 94.37 acres. 
The S, L. D. T. found that the petitioner 
thas sold S. No. 7 (Sarangpur). on 26-4- 
4971 and S.: No. 36/1 (Ganori) on 27-1- 
1974, A findirg was recorded that these 
sale-deeds, have been executed in antici- 
pation of or in order to avoid or defeat 
the objects of the Amending. Act, 1972. 
5. 10-provides that such transactions are 
to be igmored while determining the 
holding of a person. Thus, the S. L. D. T, 
ignored these two sale-transactions. 
held that the petitioner was- holding 
94.37 acres. Some portion was excluded 
as pot-kharab, The petitioner, under: the 
Ceiling Act, was entitled to-hold 54 acres, 
An order was, therefore, passed that 
petitioner held 34.23 acres as a-surplus 
land and the szid surplus. land was deli- 
mited from eut of particular survey 
numbers, as mentioned im the order, 
Those details are also not necessary for 
deciding this writ petition. Against this 
order, the petitioner went in appeal to 
the Maharashtra Revenue Tribunal 
(M. R. T.). That appeal was numbered 
as Ceiling Appeal No. Alc-A-1193/1976, 
The Tribunal dismissed the appeal and 
the petitioner has filed this writ petition 
challenging these orders. 7 
‘3. Tt was contended on behalf of the 
petitioner that the 5. L. D. T. as well 
as the M. R. T. have committed error in 
recording a finding. that the petitioner 
was holding 94.37 acres of land on’ 


and . 


26-9-1970. As a matter of fact, on that 
day, the petitioner wag holding 55.23 
acres, This position could not be chal- 
lenged on behalf of the State. The arith- 
metical calculations made on the basis of 
the revenue records makes this position 
clear. Mr. Patil for the petitioner sub- 
mitted that the subsequent sales and 
acquisitions by the petitioner has not been 
correctly taken into account, He argued 
that the petitioner’s holding on 26-9-1970, 
after excluding the pot-kharab, was less 
than 54 acres, Thus, for obvious reasons 
there could mot have been any bar on any 
transfer of the land from his holding, 
According to him, neither section 8 nor 
section 10 would make any such. transfer 
bad. This question has been considered 
in Narayanibai v. State of Maharashtra 
(1976 Mah LJ 865) in the  folllowing 
words: 


“Mr, Marpakwar, the learned Advocate 
appearing for. the petitioner, contends 
that .the Courts below were in error in 
presuming that the sale of the two lands 
measuring 25 acres 19 gunthas on 10-11~ 
1971 by the petitioner was hit by section 
10 of the Act as amended. According to 
Mr. Marpakwar, the ceiling area admit- 
tedly is 54 acres. After exclusion of the 
pot-kharab area of 4 acres 39 gunthas 
the petitioner held only 50 acres 25 gun- 
thas on 26-9-1970. Her sale in all of 25 
acres 10 gunthag on 10-11-1971, by no 
stretch of imagination, could be said to 
be within the mischief of S.-10 of the 
Act as amended. There appears to be 
considerable substance in this contention 
of the leamed Advocate. All that S. 10 
(1) of the Act as amended contemplates 
is that transfers made by “any person” 
or “a member of a family unit” after the 
26th day-of Sept. 1970 and before the 
commencement date, namely, 2-10-1975 
in anticipation of or in order to avoid or 
defeat the object of the Amending Act, 
1972, should be so ignored as to take the 
same into consideration ‘in calculating 
the ceiling area of the “person” or the 
“family unit”, as the case may be. The 
section then also raises a statutory fiction 
of such transfers being deemed (unless 
the contrary ig proved) to-have. ‘been 
made in anticipation of or in order to 
avoid or defeat the object of the Amend- 
ing Act, 1972. Any reference to other 
parts of the section for the purposes of 
the determination of the point’ under 
consideration is not necessary. The ques- 
tion that really falls for consideration is: 
Can any such presumption of transfer 
being in anticipation of or in order to 
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avoid or defeat the object of the Amend- 
ing Act, 1972, even be raised where or 
the date of the transfer the transferor 
holds lands up to less than the ceiling 
area?, My learned brother Sawant J. hac 
occasion to consider this very question 
in Abdul Bhai v. State, (Spl. C. A. No. 3345 
of 1976 D/- 13-8-1976) (Bom), The learn~ 
ed Judge answered the question in the 
negative. Mr. R, R. Deshpande, the learn-_ 
ed Assistant Government Pleader, could 
not dispute the proposition of law laid 
down in this judgment, It is thus clear 
that ordinarily the two sales of lands 
dated 10-11-1971 could not be deemed to 
have been made in anticipation of or in 
order to avoid or defeat the object of 
the Amending Act, 1972, and the peti- 
tioner could not have been called upon 
to prove to the contrary as she was 
holding lands less than the ceiling area, 
namely, 54 acres, on the date of the sal, 
namely, 10-11-1971.” 4 
This legal . position has been 
lost sight of and if a corre 
calculation is made, after bearing n 
mind the said legal position, it appears 
that the petitioner cannot be said..to be- 
holding any land in excess .of the -ceiling 
so as to make it necessary for delimiting 
the excess land. | 


-4. From out of ‘55 acres and 23 gs, 
(which should really be treated as lesg 
than 54 acres if one has to deduct the 
pot-kharab area from the total acreag3), 
the petitioner sold S, No, 7 admeasuring 
25.32 acres on 26-4-1971. This sale iş quite 
legal and proper and after this transac- 
tion, the petitioner was holding 2931 
acres, On 31-5-1971, the petitioner’s 
wifes mother Tulsabai died leaving be- 
hind certain property, viz., S. No. 36 of 
Ganori. The property devolved upon 
two daughters of Tulsabai, viz., the peti- 
tioner’s wife Vithabai and her sister in 
equal shares, This Vithabai’s share comes 
to 11.17 acres. The exact date of death 
of Tulsabai was not on record but the 
petitioner has produced im this Court the 
relevant extract from the revenue re- 
cords showing that date. If this land 
belonging to Vithabai is added to the 
holding of the petitioner, hig total hcid- 
ing on 31-5-1971 would come to 41.08 
acres, Thereafter the petitioner sold 6.05 


on 27-1-1974. This sale again is quite 
legal and valid inasmuch.. as the pati« 
tioner was mot holding more than 54 
acres of land on that date. After the gale, 
the petitioner’s holding wes reduced to 
135.03 acres and it continued upto 2-10-1975 





acres from out of S. No, 36/1 of Ganori . 
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ie, on the date om which the Amending/ 
Act came into force. , 

5. Thus, on the relevant. date 2-10-1975, 
the petitioner was holding 35:03 acres 
but he has also inherited some more: pro~ 
perty thereafter, e, g, his: mother Sona- 
vali died on 10-10-1975 Jeaving behind 
the petitioner and his: brother, The peti- 
tioner thus got half share in theland’ of 
Sonabai and that shave comes to 7116 
acres. Before her: death, Sonabai had 
executed a will under which she hed 
bequeathed S. Nos.. 36/2: andi 37/2: of! Jane 
bhora and the petitioner got: these two 
S. Nos. under the will, Fhe holding of: the 
petitioner _ consequently was. raised. en. 
account of these acquisitions and. at, the 
time when the order was passed: Ey the 
S, L. D. T., the total holding was. 62.35. 


‘acres, From. out of the same, potkharab 
area of 6.14 acres will haveto-be deduct- 


ed and there is no dispute on this count. 
Thus, the net holding of the petitioner 
on the date of the order was, 56.21 acres 
and under. the Ceiling, Act, he, was enti- 
tled to hold 54 acres. There: would: be a 
surplus of 2.21 acres, However, under 
S. 15 of the Ceiling Act, while delimiting 
the surplug land the care should be taken 
that fragment is not created. It is com 
mon ground that. in the. area. im whch: the 
petitioner is holding land, the, standard 
area is determined att 3 acres, and. as 
such, the area of 2.2). acres would’ be a 
fragment. Creation of such a fragment 
has to be avoided! The result is; that’ no 
surplus land can be delimited) and the 
petitioner would be allowed to tetain the 
entire holding of 56:21 acres: 

6. Thus, the petition succeeds. The 
rule is made absolute, The orders of the 
Surplus Land Determination Tribunal in 
Ceiling Case No: 466/60-A (5)/75-76' and 
the Maharashtra Revenue Tribunal in 
Ceiling Appeal No. Alc-A=1'193/1976 are 
‘set aside and: it is declared! that: the peti- 
tioner’s holding fs: 56:21 aeres' and’ that 
after taking into account the provisions 
of S, -15 of the Ceiling Act, there is no 
question of delimiting: the excess’ landi 
On the basis of the impugned orders 
S. No, 36/1 of ‘Ganori has: been delimited 
as excess and thereafter’ distributed and 
allotted to the present: respondent’ No: 2. 
The possessfon has: beem delivered’ to him. 
The possession of the said Iand should! 
therefore, be restored back to the peti- 
tioner. No orders as to, costs. of this: peti- 
tion, f 

i Petition. allowed, 
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(AT NAGPUR) 
GADGIL, J. 


Paramhansa Ramkrishna Maunibaba, 
Applicant v. Trimbak Rajaram Deshmukh 
and another, Opponents. 


Civil Revn. Appin. No. 544 of 1976, D/- 
4~4-1977.* - 

Civil P. C. (5 of 1908), O. 26, Rr. 1 and 
4 and S. 151 — Inherent powers — Can 
be utilized to allow the plaintiff to get 
examined on commission who being 
paramhansa remained always naked. 


The plaintiff being a paramhansa al- 
ways remained in naked condition. He 
requested the court to examine him on 
commission. Trial court negatived the 
request, 

Held, the purposes of request was to 
maintain decency and decorum in court. 
As the defendant could mot be prejudiced 
in any way if the plaintiff had been exa- 
mined on commission, the court should 
have passed an order under its inherent 
jurisdiction by directing the examination 
of the plaintiff on commission. 

(Para 5) 

Anno: AIR Comm., C. P. C. (8th Edn), 
O. 26, R. 1, N. 1; R. 4, N. 3; ATR Comm., 
C. P. C. (9th Edn), S. 151, N. 2 (P). 

N. S. Kherdekar, for Applicant; A. M. 
Bapat (For No. 1.) and S. V. Ratnaparkhi 
(For No. 2.), for Opponents. 

ORDER:—- The short point involved in 
this revision is ag to whether the learned 
Civil Judge (Junior Division), Darwha 
has committed any error in not allowing 
the plaintiff to examine himself on com- 
mission. 

2. The plaintiff filed an application 
dated Nov. 23, 1976, in the trial Court, 
requesting that the evidence of the 
plaintiff himself and his witness Awa- 
dhut may be recorded on commission. 
Defendant no. 2 did not object this ap- 
plication. However, it appears that de- 
fendant No, 1 raised an objection. The 
learned Civil Judge passed an order that 
the evidence of witness Awadhut should 
be recorded on commission as he is an 
old and ailing person, but it was directed 
that the plaintiff should examine himself 
in Court and not before the Commissioner. 
It is this order that is being challenged. 

3. In the apovlication, the plaintiff has 


~§(To set aside order of M. D. Sontakke, 
Civil J. Jr. Divn, and Judicial Magistrate, 
First Class, Darwah, D/- 23-11-1976.) 
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stated that he is a Paramhansa and that 
he always remains in naked condition. 
It is on that count that a prayer was 
made that the plaintiff need not be asked 
to come in a naked condition in Court 
and that he should be examined on com- 
mission. The learned Civil Judge has ob- 
served in his order that being a param- 
hansa cannot be a ground for examining 


_the plaintiff on commission. 


4. Mr. Bapat for the non-applicant 
supported the order by contending that 
mone of the provisions of O. 26, Civil 


` P. C. would enable the plaintiff to exa- 


mine himself on commission. O, 26, R. 1, 
C. P. C. allows such evidence if the per- 
son (residing within the local limits of 
the jurisdiction of the Court) is exempted 
under the Civil P, ©. from attending tha 
Court, or is unable to attend the Court 
on account of sickness or infirmity, Rula 
4 deals with three contingencies, viz., (i) 
that the person is residing beyond tha 
local limits of the jurisdiction of tha 
Court; (ii) that the person is about to 
leave such limits and (iii) that the person 
is a Government servant and whose at= 
tendance may be detrimental to the pub- 
lic service. It is true that these or any 
other rules of O. 26, C. P. C. do not 
cover a case similar to the present one, 
It was, therefore, urged by Mr. Bapat 
that the learned Civil Judge has rightly 
rejected the plaintifi’s prayer. As against 
this Mr. Kherdekar for the applicant 
argued that the provisions in the Civil 
P. C, are not exhaustive and that main 
purpose of providing procedural details 
is to do justice to the parties. According 
to him, the Court would be having all 
the incidental powers to pass appropriate 
orders for administering justice, He sub- 
mitted that these powers are kept in tact 
by 5. 151, C. P. C. That section lays down 
that nothing in the Code of Civil Proce- 
dure shall be deemed to limit or other- 
wise affect the inherent powers of 
the Court to make such orders as may 
be necessary in the ends of justice. There 
is no express prohibition in the Civil 
P. C. that a witness shall not be examin- 
ed on commission in the circumstances 
that are obtaimed here. 

5. It is not in dispute that the plain- 
tiff is living a life of ‘Paramhansa’ and 
in that capacity he always remains 
naked. It ig true that there would be no 
technical difficulty for the plaintiff to 
come to the Court in a naked condition, 
However, the question is as to whether 
the Court would lend its hand to main- 


- tai decency- and decorum in the Court? 
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atmosphere. Ther2 is much substance in 
the submission of Mr, Kherdekar tkat 
propriety requires that if possible tne 
appearance of a naked person in Court 
should be avoided. It is for this purpcse 
that the plaintiff has himself made an 
application that he may not be asked to 
attend the Court in a naked condition 
and that he should be examined on com- 
mission, No speciel reasong can be assign- 
ed on behalf of the defendants as to how 
their interests are likely to. be prejudiced 
if the plaintiff is examined on commission, 
Thus, this is a fit case in which the trial 
Court should have passed an order under 
its inherent jurisdiction by directing the 
examination of the plaintiff on commis- 
sion. The trial court has not taken into 
account these inherent powers that are 
vested in it and ag such there is no ap- 
plication of mind as to whether the in- 
herent powers should be exercised or rot. 

6. Under these circumstances, he 
order rejecting the plaintiff's prayer for 
examining himself on commission is set 
aside and in its place it iş directed that 
the evidence of the plaintiff should be 
recorded on commission. Necessary orders 
be passed by the Trial Court about zhe 
appointment of a Commissioner and his 
remuneration etc. 

7. In view of the peculiar circum- 
stances of the case, the parties are direc- 
ted to bear their own costs. . 

Application allowed. 
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TULZAPURKAR, Ag. C. J. AND 
KAMBLI, J. 


Babasaheb Dnyanu Patil, Petitioner 
v. Shripatrao Shankarrao Bondre. and 
others, Opponen:s. 

Special Civil Appln, No. 5113 of 1976, 
D/- 11-1-1977. 

Maharashtra Specified Co-operacive 
Societies Elections to Committees Rules 
(1971), R. 82 (a) — Burden of proof — 
Only two contesting candidates — Re- 
turned candidate under statutory disqua- 
lification — Burden of establishing the 
case under R. 82 (a). 


In all seven candidates had filed their 
nomination paperg for election to the 
board of directors of a Bank. With the 
withdrawal of five nomination papers, 
only two candidates remained in the 
field. The returned candidate, wag held 
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to have incurred the disqualification by 


‘being a defaulter within the meaning of 


R. 58 (1) (a) of the Co-operative Societies 
Rules, 1961. In the’ present petition the 
other contesting candidate had prayed 
that no fresh election was called for and 
as such he should have been declared as 
duly elected to the board of directors. 
Held that ‘automatic recording of a 


finding in favour of the petitioner 
was out of question and that the 
burden oof establishing the case 
under R. 82 (a) obviously lay 


upon him and for that purpose he could 
have led such. evidence as he thought 
proper, Admittedly five candidates had 
withdrawn their candidature and two of 
the candidates who had withdrawn their 
candidature would not have done so had 
they known that one of the contesting 
candidates was going to be disqualified. 
In view of this, the petitioner could not 
be said to have made out a case that in 
fact he had received a majority of valid 
votes in order to support his claim to a 
declaration that he should be declared 
to have been duly elected. What impact 
the non-withdrawal of the candidature 
have had on the voting that was done on 
the polling day was difficult to imagine, 
and it was not possible to say positively 
that even if they had not withdrawn 
their candidature and had contested the 
election the petitioner would have secur- 
ed a majority of valid votes, It might 
appear to be a rather difficult burden on 
the petitioner but it was up to him to 
establish his case under R. 82 (a). AIR 


1969 SC 604, Disting. (Paras 6, 7) 
Cases Referred: Chronological Paras 
AIR 1969 SC 604 3, 4, 5, 6, 7 
AIR 1960 SC 131 5 

Dr. B. R. Naik, for Petitioner; 


A. M. Salik, Asstt. Govt. Pleader (for 
Nos. 3 and 4), K. K, Singhvi with V. A. 
Gangal (for No. 2), M. V. Paranjpe with 
R. S. More and B. R. Patil (for No. 1) 
and P. M. Pradhan (for Nos. 5 and 6) 
for Opponents, 

TULZAPURKAR, Ag. C. J.: — By 
this writ petition filed under Arts. 226. 
and 227 of the Constitution the petitioner 
(Babasaheb Dnyanu Patil of Bhuye, 
Taluka Karvir, District Kolhapur) is 
seeking to challenge the legality of the 
order passed by respondent .No. 4 
(Commissioner, Poona Division) on ilth 
August 1976, whereby the learned Com- 
missioner rejected his request that he be 
declared to have been elected to the 
Board of Directors of respondent No, 2 


r 


decision of- the’ 
‘Division, On 9th April ‘1976 ‘this -Court 
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` Bank 


(Kolhapur. District Central Co 
operative Bank Ltd., Kolhapur). 


i 2. A` few facts giving rise to this 
petition’ may be stated. Respondent ` No. 2 


. Barik” is a To Society within -the 


. .173-G of the. Maharashtra 
1960, the 


meaning of S 
Co-operative ‘Societies ` Act, 
elections to the 
which were required to be held through 
the ‘Collector, It appears that the Board 
of Directors of respondent No. 2 Bank 
consisted’ of 18 Directors 17 elected and 
one noniinee of the financing bank, The 
triennial elections to the Board of Direc- 
tors for the three years; 1973-74, 1974-75 
and 1975-76 were held-in the month’ of 
November 1973, The last’ date for filing 
the nomination papers was 23rd Oct. 


1973 and’ after scrutiny’ of the nomina- 


tions was over the last date for with- 
drawal ‘of nomination papers was fixed 
as 1st’ Nov. 1973. In all seven candidates 
had filed their nomination papers, 
with the withdrawal of five ‘nomination 
papers, “which was done before 1st Nov, 


1973, only „two candidates ` remained” in 


the field, viz. the petitioner and respon- 
dent’ No, 1 (Shripatrao Shankarrao 
Bondre). On 20th Nov. 1973 polling took 
place and the result thereof was declar- 
ed on 30th Nov. 1973.. The petitioner 
secured only 39 votes while respondent 
No, 1 ‘secured ‘109 votes, , with the. result 
that the respondent ‘No. 1. was, duly 
‘declared to be elected to the Board of 
Directors from ‘constituency No. 1— Gat 
No. 1,, Karvir Taluka ` Voters’ ` Consti- 


tuency, On 28th Jan. 1974 by an election - 


petition filed by the’ petitioner before ‘the 
Commissioner, Poona Division, respon- 
dent No. i’s election was challenged . on 
the ground that respondent No, 1 was a 
defaulter within the meaning of R. 58(1) 
of the Maharashtra Co-operative Socie- 
ties Rules, 1961 ‘and the petitioner’. had 
also sought a further declaration that he 
himself -be declared to have been duly 
elected at the said election, The Com- 
missioner negatived the contention of the 
petitioner that respondent No. 1 was a 
defaulter' within the meaning of R: 58(1) 
and consequently on 21st Nov, 1975 the 
election petition was dismissed.. The peti- 
tioner preferred Special Civil -Application 
No. 3671 of '1975: to this: Court under 
Arts. 226..and 227 .of the Constitution 
whereby he: challenged the -aforesaid 
Commissioner, Poora 


allowed the writ petition filed by ‘the 
petitioner after ‘recording two findings. 


In the-first place this Court reversed the 


Board of Directors‘ of. 


but 


should be declared duly elected, 
High Court should have sent the matter _ 


A. LR. 
conclusion of the Commissioner: and re~ 
corded a finding that respondent No. -1 
was a:defaulter as-contended by the-peti=: 
tioner and as such he had incurred dis-. 
qualification as a result. of which. he 
could not become a member of the 
Board of Directors of respondent No, 2. 
Secondly this Court granted- the peti- 
tioner’s further prayer and declared him 
to have been. duly elected to the Board 
of Directors of the respondent No, 2 
Bank. . The matter was carried further 
by respondent No. 1 to` the Supreme 
Court ‘and on 26th April 1976 the 
Supreme Court’ by its order confirmed, 
the finding ‘of this Court. as regards the 
disqualification incurred: . by respendent 
No. 1 on the ground that he was a de- 
faulter, but. remanded the matter back 
to the Commissioner for .a proper deci- 
sion on the further prayer made by the 


petitioner on the grourd.that “the: High | 


Court in the exercise of its extraordinary 
jurisdiction under Arts. 226 and 227 af 


the Constitution, should mot have pro- - 


ceeded to decide whether’ the first res- 
pondent; (before the Supreme Court) 
-The 


back to the Divisional Commissioner for 
the purpose of deciding on the facts of 
the case whether in, view of the setting 
aside of the. election of the appellant. the 
first respondent (the petitioner), should 
be declared. duly elected instead of hold- 
ing. a fresh election”, Accordingly that 
part of the judgment _of this Court, 
which declared the vetitioner (first res- 
pondent before the. Supreme Court) to 
have,.been duly elected, was set, aside 
by ‘the Supreme Court . and the matter 
was remanded back’ to the Divisional 
Commissioner for the purpose of deciding 
whether’ on the facts and circumstances 
of the case there should be a fresh elec- 
tion or the petitioner should be declared 
duly elected. A direction was also given 
that it. would be for the Divisional Cam- 
missioner to decide whether the parties 
should be allowed to lead fresh evidence 
in order to’ enable him to. decide this 
point, When the matter was taken up .by 
the Divisional Commissioner, Poona pur 
suant to the aforesaid remand order, it 


appears that no application was made by . 


either’ of the ‘parties to lead fresh: evid- 
ence before him, but it must be stated 
that two of the candidates’ who' had with- 
drawn their nomination papers’ made 


applications for being impleaded as pat- 
ties io the petition and their request was 
granted and they are respondent Nos. 5 
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and 6 before: us im the writ petition. 
Thesé two added parties filed appliza- 


tions before the’ Divisiorial Commissioner - 


averring -that had they known that res- 
pondefit No, 1 had incurred the disquali- 
fication by reason of being a defaulter 
within the meaning of R. 58 (1) they 
would not have withdrawn their cardi- 
deture and would have. contested: the 
elections. :-The'matter was heard by the 
Divisional Commissioner and. on a- consi- 
deration' of the rival submissions’ that 
were put before him on either side the 
Commissioner hag recorded a finding that 
the petitioner had failed to. discharge the 
burden which lay upon him to bring his 
case within R, 82 (a) of the Maharashtra 
Specified Co-operative -Societies Fec- 
tions to Committees Rules, 1971 (herein- 
after referred to as “Elections to Com- 
mittees Rules, 1971”) and as such his re- 
quest for being declared to have keen 
duly elected to the Board of Directors of 
respondent ‘No. 2 Bank could not be 
granted. An alternative prayer was made 
on behalf of the ‘petitioner before the 
Commissioner -that mno fresh elections 
should be directed to` be held in view of 
the' promulgation of : the. Maharashtra 
' Specified’ Co-operative: Societies: (Pəst- 
ponement of Elections due ‘to ` Emer- 
gency) Act, 1975, which prohibited: hold- 
ing of an election -to the Committee’ or 
election to fill. any“ casual: vacancy: in the 
Committee of" any: specified > Soc ety 
during. the period the Act remained -in 
operation. It was also pointed out: that 
the existing term of the Directors had 
been extended from the original’ period 
of 3: years to 5 years in view of the. psst- 
ponement of: elections ‘during ‘the emer- 
gency. ` This alternative prayer made on 
behalf -of the petitioner was granted by 
the Commissioner by’ his- order deted 
Lith August 1976, It-is the first fincing 
which has been recorded by the Com- 
missioner in his aforesaid order dated 
fith August 1976°that has been challeng~ 
ed by the petitioner in the- present writ 
petition before ‘us, -* o wo 


-3 Dr.: Naik appéaring ` for ‘the: pete 
tener has conténded before us that the 
decision of the: Commissioner” ‘rejecting 
his first prayer’ to have himself being 
declared as duly elécted to the Boarc of 
Directors of respondent No. 2 Bank is 
erroneous on the face of the record and 
contrary to law obtaining on the pcint, 
and ds such,- the same deserves to be 
quashed. He has urged that the ques-ion 


at issue is covered by the Supreme’ Court 
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decision in- the case of Vishwandtha v. 
Konappa, reported in AIR 1969 SC 604, 
where the Supreme Court has clearly 
taken the view that when there are only. 
two contesting candidates, and one of them 
js under a statutory disqualification, votes 
cast in favour. of- the. disqualified candi- 
date may- be regarded..as thrown away, 
irrespective of whether the voters who 
voted for him were aware of the disqua- 
lification and no fresh poll is necessary 
and that the.other candidate must be 
declared to be duly elected. He has 
pointed out that though this decision was 
cited before the Commissioner, the learn- 
ed Commissioner had: erroneously taken 
the view thatthe ruling given in that 
case would not be applicable to the in- 
stant: case as the instant case was gov- 
erned by R.:52 (a) of the Elections to 


- [Prs. 2-3] : Bom, 


Committees Rules, 1971 and the Com- ' 
missioner was further wrong in taking 
the view. that the . petitioner had not 


been able. to make out a case that by 
eliminating respondent No. 1 from the 
contest he would in fact have secured a 
majority ‘of valid votes, In other words, 
the main contention :of Dr. Naik before 
us was that the facts .obtaining in the 
instant .case were -almost -similar to the 
facts: which obtained in .the case which 
was decided by the. Supreme Court (AIR 
1969 SC .604) and that: in view of the 
fact that the relevant: provisions of law— 
sections and rules under the Maharashtra 


. Co-operative Societies. Act, 1360 -— are in 


pari materia the same.as are to-be found 
in the relevant provisions contained in 
the Representation of.the People Act, 1951 
and the Conduct of Election Rules, 1961 
under which the Supreme Court has 
given’ its ruling. According to Dr, Naik 
in the instant case after five contesting 
candidates had withdrawn their nomina- 
tion papers only two candidates remain- 
ed in the field as contesting candidates 
and since respondent No, 1 ‘has now been 
conclusively held to have. incurred the 
disqualification by being a defaulter 
within the meaning of R. 53 (1) (a) the 
Commissioner. should have seen that 
under R. 30-of the Elections to. Com- 
mittees Rules, 1971, which is equivalent 
to S. 53 of the Representation of the 
People Act, no fresh election was called 
for and as such, the petitioner’s request 
for being declared. as duly elected to the 
Board of Directors -of the respondent 
No. 2 Bank ought to- have been granted 
by him. In support of. bis contention 
maturally he has- strongly relied upon 
the decision of the. Supreme Court in 
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Vishwanatha’s case reported in AIR 1969 
SC 604, 7 


4. On the other hand, Mr. Singhvi 
for the respondent No. 2 ‘Bank and Mr. 
Paranjpe for respondent No. 1 (the dis- 
qualified candidate) have contended that 
the decision of the Supreme Court in 
Vishwanatha’s case 
was rendered by that Court in the con~ 
text of the provisions of the Representa~ 
tion of the People Act and the Conduct of 
Election Rules, 1961 framed thereunder, 
whereas the instant case is governed by 
the provisions of the ‘Maharashtra Co- 
operative Societies Act, 1960, the Maha- 
rashtra Co-operative Societies Rules, 
1961 and the Maharashtra Specified Co- 
operative Societies Elections to Com- 
mittees Rules, 1971, and the question at 
issue will have to be considered in light 
of the relevant provisions which are ap- 
plicable thereto, It was further contend- 
ed by them on behalf of respondent. 
No. 2 Bank and respondent No. 1 res- 
pectively that in any case the decision 
of the Supreme Court in Vishwanatha’s 
case had been pressed into service by the 
petitioner not merely before the Division 
Bench of this Court when Special Civil 


Application No, 3671 of 1975 was argued - 


and decided -but also before the Supreme 
Court when the matter was heard by the 
Supreme Court and notwithstanding such 
reliance that was based upon the deci- 
sion by the petitioner that the Supreme 


Court had remanded the matter back to . 


` the Divisional Commissioner, Poona, ex- 


' gional Commissioner 


pressly for the purpose “of deciding 
whether on the facts and circumstances 
of the case there should be a fresh elec- 
tion or the first respondent (the ` peti- 
tioner) should be declared duly elected 
or not.” In other words, according to 
counsel appearing for respondents Nos..l 
and 2 the main facts on which Dr, Naik 
has been relying for the purpose of ob- 
taining automatic declaration of his 
client having been duly elected to the 
Board of Directors of respondent No. 2 
‘Bank were present on record even before 
the Supreme Court and notwithstanding 
this position the Supreme Court has re- 
manded the matter back to the Divi- 
for deciding . the 
issue indicated above and according. to 
the learned counsel for the respondents 
therefore the Supreme Court did not 
undertake any formality of merely re- 
manding the matter back to the Divi- 
sional Commissioner for recording ‘a 
finding, which according to Dr. Naik, 


` was: automatically to follow -in view of 


(ATR 1969 SC 604) 


the Supreme Court decision in Vishwa~ 


‘natha’s case. It. was urged that ungues- 


tionably the Supreme Court wanted the 
Divisional Commissioner ‘to hold an en 
quiry after taking evidence that may be 
led by the parties before him on the 
question as to whether the petitioner 
could be said to have made out a case 
which would fall within R, 82 (a) of the: 
Elections to Committees Rules, 1971. TE 
the finding that the petitioner was to be 
declared to have been duly elected to 
the Board of Directors of respondent 
No. 2 Bank was to be recorded automa~ 
tically in view of the. ratio of the deci- 
sion of the Supreme Court in Vishwa- 
natha’s case, there would have been no 
necessity to give direction to the Divi- 
sional Commissioner to take fresh evid- 
ence as may be led by the parties before 
him and that too for the purpose of 
deciding the question as to whether on 
the facts and circumstances of the case 
the petitioner should be declared to have 
been duly elected or a fresh election 
should be directed to be held, It was 
urged that if the remand order was thus 
properly understood, it, was clear that 
no finding on the petitioner’s further 
prayer was to be rendered automatically 
and according to the counsel for the res- 
pondents after the matter went back .to 
the Divisional Cammissioner parties did 
not choose to lead any fresh evidence 
on the point at issue. but certain addi- 
tional facts were put on record by the 
added respondents, namely respondents 
Nos. 5 and 6 who were the candidates 
who had. withdrawn their nominations at 
the initial stage, end it was on apprecia- 
tion of the material that was available 
on record that the Commissioner had re- - 
corded his finding that the petitioner had 
failed to.establish that in fact he (the 


petitioner) had received a majority of 
valid votes which was required to be 
established under R,.82 (a). It was also 


contended on their behalf that unless 
this finding could be regarded as per- 
verse or based on extraneous or irrele- 
vant material or based on mo material at 
all, it was not Hable to be interfered 
with by this Court in exercise of its 
extraordinary powers under Arts. 226 and 
227 of the Constitution. Counsel for the 
respondents, therefore, urged that the 
writ petition was liable to be dismissed. 


5. At the outset we would like to deal 
with the decision of the Supreme Court 
in Vishwanatha’s case reported in AIR 


1969 SC 604 on, -which strong. reliance. 
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was‘ placed by Dr. Naik. That was also 
a case dealing with an election dispute 
under the Representation of the People 
Act, 1951 and out of seven candidates 
who filed their nomination papers for 
election five had withdrawn their candi- 
dature and the two rival contesting can- 
didates. namely, Nadgauda and Vishwa- 
natha Reddy, were the only candidates 
who had remained in the field; Nomina- 
tion of Vishwanatha Reddy was chal- 


lenged before the Returning Officer on . 


the plea that Vishwamatha Reddy was 
disqualified by virtue of S. 9-A of tha 
Representation of the People Act from 
standing as a candidate for election to 
the Mysore State Legislative Assembly, 
but that objection was overruled and 
hig nomination was accepted. Vishwe~ 
natha Reddy secured at the poll 4,000 
more votes than Nadgouda and wes 
declared elected. Nadgouda filed an elec- 
tion petition before the High Court of 
Mysore for an order setting aside the 
election of Vishwanatha Reddy on tke 
ground that the latter was disqualified 
from standing as a candidate for electicn 
and also for an order declaring him 
(Nadgouda) to -have been duly elected. 
The High Court rejected the petition, 
but in appeal the Supreme Court held 
that at the date of nomination Vishwa- 
natha Reddy was disqualified from stand- 
ing as a candidate and on 19th July 1968 
passed an order that the election f 
Vishwanatha Reddy was declared void; 
that in that view of the matter the votes 
cast in favour of Vishwanatha Reddy be 
treated as thrown away and as there was 
no other contesting candidate the elez- 
tion petitioner (Nadgouda) was declared 
to have been elected to the seat from 
Yadgiri constituency. Vishwanatha Reddy 
then applied for review of the judgment 
and claimed, relying upon the decision 
of the Supreme Court in Keshav Laxman 
Borkar v. Dr. Devrao Laxman Anance, 
(AIR 1960 SC 131) that in the circurm- 
_ stances of the case -mo.order declaring 
Nadgouda elected could be made by tne 
Court and it was in this review petition 
that the Court considered the question 
whether it could on the finding recordad 
about the disqualification of . Vishwa- 
natha Reddy, declare Nadgouda as. dvly 
elected to the Mysore Legislative Assem- 
bly. The question was considered by the 
Supreme Court having regard to the, pro- 
visions of Ss. 53,.84- and 101 of the 
Representation of the People Act aad 
disapproving the earlier view expressed 
in Keshav’ Laxman SBorkar’s case the 


B. D. Patil v. S. S. Bondre (Tulzapurkar Ag. C.'J.) 


- [Pr 5]. Bom. 181 


Supreme - Court held that when there 
were only two contesting candidates, and 
one of them was under a statutory dis- 
qualification, votes cast in favour of the 
disqualified candidate could be regarded 
as thrown away, irrespective of whether . 
the voters who voted for him were 
aware of the disqualification and that 
no fresh poll was necessary, end having 
regard to the provisions of S. 53 of the 
said Act the Court held that if the num- 
ber of candidates validly nominated was 
equal to the number of seats to be- filled, 
no poll was necessary and that where by 
an erroneous order of the Returning 
Officer poll was held which, but for that 
order, was not necessary, the Court would 
be justified in declaring those contesting 
candidates elected. who but for the 
order, would have been declared elected. 
Strong reliance was placed by Dr, Naik 
on the observations made by the Supreme. 
Court in paras 11 and 12 of the judgment 
as follows :— 


“11. The cases decided by the Courts 
in the United Kingdom appear to have 
proceeded upon some general rule of 
election law that the votes cast in favour 
of a person who is found disqualified for 
election may be regarded as thrown 
away only if the voters had notice before ` 
the poll of the disqualification of the can- 
didate, i 


12. But in our judgment the rule 
which has prevailed in the British Courts 
for a long time has no application 
in our country. Section 53 of the Repre- 
sentation of the People Act renders a 
poll necessary only if there are more 
candidates contesting the election 
than the number of seats con- 
tested. If the number of candidates 
validly nominated is equal to the num- 
ber of seats to be filled, no poll is neces- 
sary. Where by an erroneous order of 
the Returning Officer poll ig held, which, 
but for that order, was not necessary, 
the Court would be justified in declaring 
those contesting candidates elected, who, 
but for the. order, would have been 
declared elected. The rule enunciated by 
the Courts in the United Kingdom has 
only the merit of antiquity. But the rule 
cannot be -extended to the trial of dis- 
putes under our election law, for it is 
not consistent with our ‘statute law, and 
in any case the conditions prevailing in 
our country, do not justify the applica- 
tion of that rule. ` If the rule is applied 
in our country, the provisions: of S. 84 
read with S. 101 (a) would . practically. 
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be.. nugatory. Apart from the immense 
cost of intimating each voter ‘in ‘the vast 
electorate. in the constituencies the. rule 
that ‘a defeated candidate may be declar- 
ed elected. only if he pleads and praves 
that the voters had: notice. o£ the disqua- 
lification would render the exception in 
the context. of prevailing illiteracy ‘and 


ignorance of large sections of the ‘electo-. 


tate im. our country, a:dead letter, A 
very large percentage of the electorate 
in our country is, unfortunately illiterate 
and sections thereof not infrequently 
speak a language different from -the 
language of the majority. It would be 
well-nigh impossible to give information 
of the disqualification of a candidate in 
a medium which-the, iliterate electors 
understand. We are again unable to 'see 
any logic in‘ the assumption that votes 
cast in ‘favour of a person who is regar- 
ded by‘ the. returning officer as validly 
nominated but.who is in truth disquali- 
fied, could still be treated as- valid. votes 
for, the purposes of determining whether 
a fresh election should.be held., When 
there are only two contesting. ‘candidates, 
and one of them is under a:statutory dis- 
qualification, votes cast, ip., favour of the 
disqualified candidate may be regarded 
as . thrown away, irrespective of whether 
the voters who voted for him were aware 
ot the disqualification. This is not to say 
that where there are more than two can- 
didates in the field for a single seat, ‘and 
one alone iş disqualified, on,proof-.of dis- 
qualification ali the votes, cast in his fa- 
vour will be discarded.and the candidate 
securing the mext highest number. of 
‘votes will be declared elected. In:such.a 
case question of notice to the voters, may 
assume . significance, for the voters may 
not, if aware of the disqualification. have 
voted for the disqualified candidate,” . 
Relying on the aforesaid decision : Dr; 
Naik contended: before us that the pro- 
` visions of Ss. 58, 84 and 101 of the Repre- 
- sentation of the People Act 195l' -were 
almost similar to the relevant provisions 
which .are to be-found in the ‘Maharashtra 
Co-operative Societies . Act, 1960, the Ma- 
harashtra Co-operative Societies Rules, 
. 1961 and-the Maharashtra Specified Co- 
operative ‘Societies Elections to Commit- 
tees Rules 1971. He- pointed out that: the 
provision equivalent-to S. 53 of the Re- 
-presentation .of the’ People Act ‘wag to be 


found in Rule 30 of the Elections to Com- 


mittees Rules 1971; that: the provision 
equivalent to ‘section 84 of the Represen- 
“ tation of the People Act was to be found 
in section 144W of the :Maharashtra Co- 


sion: 
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operative Societies -Act,. 1960 ‘while the 
provision. equivalent to S. 101 of. the Res 
presentation ‘of the People Act was to be 
found’ in, R.:.82.of the. Elections to Com- 
mittees Rules, 1971, and according to him 
since the: language of both ‘the sets of 
provisions is almost identical there-is no 
reason .why the ratio of: the. Supreme 
Court decision should not apply to tHe 
facts of the instant uase, especially when 
admittedly in the instant case. after the 
withdrawal of nomination papers by five 
candidates there remained only two con- 
testing candidates in. the -field, namely, 


_ the petitioner “and, respondent No. 1. He 


urged that since respondent No. 1 was 
found to have incurred the disqualifica- 


_tion by reason of- being a defaulter within 


the’ meaning of Rule 58 (1) (a) the only 
other ‘candidate who remained ‘in: the 
field was the petitioner and following the 
decision of the Supreme Court in 
Vishwanatha’s case the votes that were 
east in favour of respondent No. 1 who 
Wag the disqualified candidate . should 
have been regarded as: votes’ thrown 
away .and the Commissioner ought to 
have held that no fresh election wes 
necessary and ought to have declared 
the petitioner to -have been. duly elected 
to the board of directors of cea 
No. 2: par a x 

6. There’ is undoubtedly considerable 
force in this’ contention’ of Dr, Naik, but 
it is not possible. to lose sight of- ‘the fact 
that. the ratio of the Supreme Court deci- 
in Vishwanatha’s case ‘(AIR 1969 
sc 604) was’ pressed ‘into service by the 
petitioner not merely before the Division 
Bench of this ~ Court . when Special Civil . 
Application No: 3671 ‘Of 1975 was argued, 
but also before the Supreme Court when 
the ‘matter was ‘heard’ there and the re- 
mand order in ‘question was passed by 
the Supreme Cotrt, This latter aspect is 
confirmed by the averments which are to 
be found in paragraph 9 of the writ peti- 
tion preferred by the petitioner to this 
Court’ ‘and notwithstanding such reliance - 
that was placed. upon the said’ Supreme 
Court decision, | ‘the Supreme: Court 
remanded the’ matter back’ to ‘the 
Divisional Commissicner for deciding the 
particular issue after directing the Com- 
missioner to take fresh evidence if led by 
the parties before’ him to enable kim to 
decide the issue. In’ our view, it is not 
possible’ to, accept: the: position that it 
was by way of any idle formality that 
the Supreme Court had remanded the 
matier ‘back to the Divisional’ Commis- 
sioner — just for the purpose of record- 


t 
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ing a finding, which according to. Dr. 
Naik, automatically followed on the ac- 
mitted facts of. the case -which were al- 
ready obtained: on the record; If thet 
were so, the parties would. not: have been 
given the liberty to lead fresh evidence 
on the issue that was remanded and 


what is more, the issue remanded was, 


whether on’ the facts and circumstances 

_jof the ‘case fresh poll should be directed 
to be held, or whether the-petitioner should 
have been declared to have been duly 
elected to the. boerd of directors of res- 

.|pondent No. 2, In other words, eutomat.c 
recording of a finding in favour of the 
petitioner was really out of question. 
That being the position, we have to con- 
sider whether on the merits the Commis- 
sioner’s finding, that the petitioner hed 
failed to make out a case under Rule 82 
(a), is liable to be interfered with in ex- 
ercise of writ jurisdiction or ‘not: 


7. It is true that while coming to the 
conclusion that when there were only two 
contesting candidates, and one of them 
was under a statutory disqualification, 
the Supreme Court took the view that 
the votes cast in favour of the disquaki- 
fied candidate could be regarded as 
thrown dway, irrespective of whether 
the voters who voted for him were awaze 
of the disqualification and no fresh pcll 
was necessary, the Court has proceeded 
on the basis that once in truth it was 
found that the returned 
incurred a disqualification ‘votes that 
were cast in his favour could never he 
regarded as valid votes for the purpose 
of determining whether a fresh electien- 
should be held or not and this aspect of 
the matter becomes clear from „the fal- 
lowing observations made by the Sup- 
reme Court in para 12 of the judgment:— 


“We are again unable to see any logic 
in the assumption that votes cast in fa- 
vour of a person who is regarded by the 
returning officer aş validly nominated 
but who is in truth disqualified, could 
still be treated as valid votes, for the 
purposes of determining whether a fresh 
election should be held. When there are 
only two contesting candidates, and one 
of them is under a statutory disqualii- 
cation, votes cast in favour of the dis- 
qualified candidate may. be regarded as 
thrown away, irrespective of whether 
the voters who voted for him were aware 


of the disqualification.” ` : 


What the position was with regard to 
other material facts, particularly in the 
matter of withdrawal of candidature of 


candidate had . 


certain candidates: and the reasons or 
grounds of; their withdrawal, nothing ap- 
pears clear from.the judgment in ‘the 
case, and we merely. find a statement.of 
fact to the effect that out of seven can- 
didates who filed their‘momination papers 
for election five candidates withdrew 
their candidature and Nadgoude and Vish- 
wanatha Reddy were the only candidates 
who remained in the field. Under what 
circumstances the other candidates has 
withdrawn their nomination papers, what 
impact such withdrawal would have had 
on the issue as to whether the election 
petitioner could -be said to have received 
a majority of valid votes, nothing appears 
in the judgment and in our view, the 
position would be different if material is 
available on record which would throw 
light on these aspects of the matter, as is 
the case ‘in the instant case before us. As 
stated ‘above, when. the: mattar. was re- 
manded back to the . Divisional -Commis~ 
sioner, it is true that neither of the par- 
ties led fresh evidence though opportu 
nity was; given to them, but that, if at 
all, would be a factor against the peti- 
tioner, for obviously the burden of mak-~ 
ing out ;a case under Rule 82 (a) was 
upon him. Respondents Nos. 5 and 6 ap- 
plied that they ‘should be joined as party 
respondents to the election petition and 
their applications were granted overrtl- 
ing- the objection taken to such joinder 
by. the; petitioner. In the applications 
which were made by them for joining as 
party respondents categorical averments 
were made by each. one of them to the 
effect that had each one of them known 
at the time, of scrutiny ‘that respondent 
No. 1 had incurred a disqualification and 
could not contest. the election, then he 
would not have withdrawn his candida- 
ture, In fact, on behalf.of the petitioner 
the only contention that was urged was 
that in view of the decision of the Sup- 
reme Court in ' Vishwanatha’s case, (AIR 
1969 SC 604) since there were only two 
contesting. candidates and one of them 
had incurred a disqualification votes cast. 


in favour .of the disqualified candidate 


should be regarded as thrown away, ir- 
respective of whether the ‘voters who 
voted for him were aware of the disqua~ 
lification ‘or-not and therefore there was 
no question of holding a fresh election 
and the petitioner should have been dec- 
lared to have been duly elected. On be- 
half of respondent No. 1 the contention 
was urged that. under ., Rule :82 of the 
Elections to Committees, Rules 1971 the 
Commissioner. bad to form: an opinion 
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and to come to a conclusion that in fact 


the petitioner had received a majority of. 


valid votes which the petitioner. had 
failed to establish and that since. no evi- 
dence was led on his behalf the onus 
which lay upon him to prove that fact 
had not been discharged, It does appear 
that the Commissioner has taken the 
view. that there was no evidence to show 
that the petitioner would have secured 
a majority of valid votes if respondent 
No. 1 had been elimimated from the con- 
test and. this view seems to be based on 
the fact that admittedly there were ori- 
Ginally seven candidates who had expres- 


sed their inclination to be in the contest - 


and there is nothing on the record to 
show that all these candidates would have 
decided to withdraw if during- the .scru- 
tiny the nominations of some of the 
candidates had been. rejected. It is not 
possible to’ say that the aforesaid conclu- 
sion which the Divisional Commissioner 
has reached, that the petitioner has failed 
to make out a case under Rule 82\(a) and 
has failed to discharge the burden which 
lay on him, is either perverse or based 
on any extraneoug or irrelevant conside- 
rations or based on ‘no evidencé or no 
material at all. It cannot be disputed that 
the burden of establishing the case un- 
der Rule 82 (a) obviously lay upon the 
petitioner and for that purpose, when the 
matter was remanded back to the Divi- 
sional Commissioner, he could have avail- 
ed himself of the opportunity of leading 
fresh evidence, which had been given to 
him and he could have led such evidence 
as he thought proper to establish his case 
under Rule 82 (a), but mo evidence was 
led by him whatsoever,’ Admittedly five 
candidates had withdrawn their candi- 
dature and from the material on record 
it could be said that two of the candi- 
dates who had withdrawn their candi- 
dature would not have done so had they 
known that respondent .No,, 1 was going 
to be disqualified on the ground that he 
was a defaulter within the meaning of 
Rule 58 (1). If these facts were on record, 
the petitioner could not be said to have 
made out a case that in fact he had re- 
ceived a majority of valid votes in order 
to support his claim to a declaration that 
be should be declared to have been duly 
elected to the board of directors of res- 
pondent No, 2. What: impact the non- 
withdrawal of the candidature of res- 


pondents Nos. 5 and 6 would have had 
Jon the .voting that was done on the poll- 


ing day it is difficult-to imagine, and-it . 


` fis not possible -to say positively that even 
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if they had not. withdrawn their candi- 
dature and had contested : the election 
the petitioner would. have secured a ma- 
jority. of valid votes. It may appear to be 
a rather difficult burden onthe petitioner 
but all the same since the Legislature had 
cast the burden upon the petitioner it is 
up to him to establish his case under 
Rule 82 (a) and since . he has failed to 
establish his case, in our view, the find- 
ing of the Commissioner in that behalf 
cannot be interfered with by this Court, 


8. In the result, the petition fails and 
the Rule is discharged with costs. 
; i Rule discharged, 
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- The Municipal Corporation of the City 
of Solapur, Appellant v. The Solapur 
Agricultural Produce Market Committee, 
Respondent. B 

Second Appeal 
10-8-1976.* ' l 

Bombay Agricultural Produce Market 
Act (1939), S. 4 (2) (b) — Power to hold 
cattle market — Municipal Corporation 
has no such power in view of Notifica- 
tion No. APM/27 Dt. 5-1-1965. 


Having regard to the special enactment 
contained in S. 4 (2) (b) and the Govt. 
Notification No. APM/27 dated January 
5, 1965, the Municipal Corporation ceases 
to have power to hold the cattle market 
in the area specified in the said Notifi- 
cation. ; (Para 11) 

The provision of S, 4 (2) (b) overrides 
all other powers given to the Municipal 
Corporation under the Bombay Municipal 
Boroughs Act, 1925, bye-laws made there- 
under and the provisions of the Bombay 
Provincial Municipal Corporation Act, 
1949, . (Para 12) 

Bhimrao N. Naik, for Appellant; M. L. 
Dudhat, for Respondent. 


JUDGMENT:— On March 21, 1966, the 
respondent,  Sholapur Agricultural Pro- 
duce Market Committee, Sholapur, filed 
Regular Civil Suit No. 225 of 1966, in the 
Court of the Civil Judge, Senior Division, 
Sholapur, against the Municipal Corpora- 
tion of the City of Sholapur, the appel- 
lant in the above Second Appeal, for a 


No. 509 of 1969, D/- 





*(Against decision of B. B. Panse, 
Extra Assistant Judge at Solapur in Civil 
Appeal No. 496 of 1967.) | — ay 
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declaration that the Municipal Corpora- 
tion of the City of Sholapur, which will 
be hereinafter referred to as the “Muni- 
cipal Corporation”, had no right to esta- 
blish or authorise or allow to be esta- 
blished any cattle market in the suit area 
for the purchase and sale of cattle enum- 
erated in the two Notifications, referred 
to in the Suit, and by reason of the as- 
sumption of regulation of marketing of 
cattle by the plaintiff-Market Committee; 
and for an injunction restraining tne 
Municipal Corporation from doing any- 
thing which would interfere with tne 
Market Committee's exclusive right to 
conduct and regulate the marketing of 
cattle and for that reason to restrain the 
Municipal Corporation from levying and 
collecting fees on the sale of catzle 
(Shingoti) and for that reason also to 
restrain the Municipal Corporation from 
auctioning the monopoly of collecting 
fees on the sale of cattle (Shingoti), as 
published by the Municipal Corporation 
in some ‘of the local papers, 


2. The case made out on behalf of 
the Market Committee in the plaint, was 
as follows: 


The Market Committee was esia~ 
‘blished under Section 5 of the Bomtay 
Agricultural Produce Markets Act, 1939. 
In exercise of the powers conferred by 
Sub-section (4) of section 4 of the said 
Act, the Government declared North end 
South Sholapur Talukas, ag market azea 
for the purposes of the said Act, in res- 
pect of bullocks, he-buffaloes, she~-buffa- 
loes, cows, horses, sheep, goats and fod- 
der in addition to rice, wheat, Jowar, 
Bajari, etc. under the Notification No. 
APM, 27 (Sholapur) dated April 25, 1£64, 
published in the Maharashtra Govern- 
ment Gazettee of May 21, 1964. 

The said Notification was as under: 

“The Bombay Agricultural Pro- 
duce Markets Act, 1939.. No. APM-27 
(Sholapur):— Whereas by Commissioner, 
Poona Division, Poona's notification No. 
APM-27 (Sholapur), dated 12th August, 
1959 issued under the provisions of sub- 
section (1) of Section 4 of the Bombay 
Agricultural Produce Markets Act, 1939 
(Bom. XXII of 1939) the Commissioner, 
Poona Division, Poona was pleased to re- 
gulate the purchase’ and sale of Rice, 
Wheat, Jowar, Bajari, Paddy, Gram, Tur, 
Moog, Udid, Groundnut (shelled and 
unshelled) Safflower, Linseed, Gul, Chil- 
lies and Cotton (ginned and unginned) 
in the area of the North Sholapur and 
South Sholapur talukas of the Sholapur 
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district - (hereinafter referred to as the 
said area), i 
And whereas by notification No. APM- 


27 (Sholapur) dated 14th December, 1963 


‘issued under the provisions of section 3 


of the said Act, the Commissioner, Poona 
Division, Poona was, pleased to declare 
his intention to regulate the purchase and 
sale of Bullocks, He~buffaloes, she-buffa- 
loes, Cows, Horses, Sheep, Goats and Fod- 
der in the said area in addition to Rice, 
Wheat, Jowar, Bajari, Paddy, Gram, Tur, 
Moog, Udid, Groundnut (shelled and un- 
shelled), Safflower, Linseed, Gul, Chil- 
lies and Cotton (ginned and ungin- 
ned). 


_ And whereas: in response to the said 
notification no objections or suggestions 
have been received within the prescribed 
period. 


Now, therefore, in exercise of the po- 
wers conferred by sub-section (4) of sec- 
tion 4 of the said Act, the Commissioner. 
Foona Division, Poona is pleased to 
declare that with effect from the date 
of publication of this notification in the 
Maharashtra . Government Gazette the 
said area shall be the market area for 
the purpose of the said Act in respect of 
bullocks, | He-buffaloes, | She-buffaloes, 
Cows, Horses, Sheep, Goats, and Fodder, 
in addition to Rice, wheat, Jowar, Bajari, 
Paddy, Gram, Tur, Moog, Udid, Ground- 
nut (shelled anc unshelled), Safflower, 
Linseed, Gul, Chillies and Cotton (ginned 
and unginned). Poona, 25th April 1964.” 


The areas within the Municipal limits 
of the Sholapur Borough Municipality 
were included in the Market area after 
necessary consultations with the Munici- 
pality, as it then was constituted under 
the Bombay Municipal Boroughs Act, 
1925, 


3. By another Notification No. APM-27 
dated May 1, 1965, issued by the Com- 
missioner, Poona Divn., Poona, the loca- 
lities mentioned in para, 3 of the plaint 
were included within the limits of the 
Sholapur Municipal Corporation, which 
shall hereinafter be referred to as the 
“suit area”. Wherever marketing in cat- 
tle and fodder was going on at the time 
of the Notification and at the time of the 
suit, were included in the market yard. 


` 4. It was further submitted on behalf 
of the Market Committee that under 
Section 4 (2B) of the Bombay Agricultu- 
ral Produce Markets Act, 1939, the Muni- 
cipal Corporation was mot competent to 
establish, authorise or allow to be esta- 


 blished,. any place in the said areas- for 


186 Bom, {Prs, 4-10] Solapur’ Municipality v, .S. Agri. Pro, Mkt. Committee A.LR, 


the purchase -or-sale of any cattle subse- 
quent to the above Notification. - 


‘5. The’ plaintifi-Agricultural Market 


Committee, therefore, wrote to the Mu- 
nicipal Corporation, more than -oncé, to 
the effect that the regulation of market- 
ing of cattle and fodder was assumed by 
` the Market - Committée; the Municipal 
Corporation hed no right to collect fees 
on the sales of cattle or to interfere in 
any manner whatsoever, inthe marketing 
of cattle and fodder in such ways as to 
affect the Market Committee’s rights in 
` that regard. In spite of. this defendant 
Corporation auctioned away the-mono- 
poly of collecting fees on the sales of 
cattle for the period from April 1,- 1965 
to March 31, 1966 i. e. for the year 1965- 
66. The Market Committed submitted 
that this auction of the Municipal Cor- 
poration was ultra vires and hence pray- 
ed for: the reliefs stated above.. v. > > 
' 6. The’ suit wag resisted by the, deféen- 
dant-Municipal Corporation contending 
and raising a number of worthless tech- 
nical contentions and also the conten- 
tion that as the cattle market is. situate 
in a land vested in the Municipal Corpo- 
ration, the Market Committee had no 
right to enter in the said land; and the 
Market Committee is, therefore, liable to 
pay to the defendant damages for the 
use and occupation and for holding cattle 
market thereon. 0 1. ne 
7. Itt wag contended that Bombay 
Agricultural Produce Market Act, 1939, 
did not apply to the Corporation area 
and, therefore, the Municipal Corporation 
could not be disturbed from holding the 
cattle market. not only on the suit area 
but anywhere within the boundaries of 
the Sholapur Municipal Corporation. It 
. was also submitted that the cattle mar- 
ket was held in the suit area, since 100 
years, ‚The Municipal Corporation was’ 
collecting fees on the sale of the animals, 
and the Market Committee had mo right’ 
under the Bombay Agricultural Produce 
Markets Act, to collect fees and taxes on 
the sales of the cattle, usurping the èx- 
clusive right of the Municipal Corpora- 
tion to collect fèes on the sale of cattle 
within the. Municipal limits. under ‘the 
Bombay Municipal Boroughs Act, 1925 
‘and also under the Bombay Provincial 
Municipal Corporation Act, 1949, which 
admittedly 
1965. A i 
8. It was urged’ on 
Municipal’ Corporation that-not only: the 
Municipal ‘Corporation “had the right to 


came into force. on: May 1, 
are fy fags . . , nos 


“behalf of . the - 


collect. fees on the sale of the cattle 
within the said municipal limit; `and the 
suit was, therefore, liable to be: -dismis« 
sed; but on the contrary,. the loss of in~ 
come suffered by. the Municipal Corpora~ 
tion due to the plaintiffs action. in secur- 
ing an interim injunction made the Mar- 
ket Committee liable to pay to the Muni- 
cipal Corporation the rent for the use and - 
occupation of the land and also fees on 
the sale of the cattle. - 

9. The -learned'. Civil Judge framed 
nine issues as per: Ex, 29. The parties 
relied on the correspondence between 
them and the provisions contained in the 
aforesaid Acts. The’ learned Civil Judge 
by his judgment arid decree dated Sep~ 
tember 30, 1967, held: (1) that the Bom~ 
bay Agricultural Produce Market Act; 
1939, applied to the suit area; (2) that 
the Municipal Corporation ceased to have 
power’ to hold the cattle market in the 
areas specified in the Government Noti- 
fication’ No, APM-27 dated January 5, 
1965 by virtue of mandatory -provisions 
of Sec. 4 (2) (b) of the Bombay Agricul- 
tural Produce Market Act, 1939; (3) that 
the Agricultural Market Committee had 
the right to collect fees and taxes on 
sales of cattle Im the notified area; (4) 
that the B.. A. P. M. ‘Act, 1939, applied 
not only..to the wholesale dealers or. 
their -brokers but also to the retail sel- 
lers. between the. producers arid consu- 
mers; (5) that the Municipal Corporation 
had no right to auction.the monopoly of 
collecting fees (Shingoti).-on the‘ sale of 
cattle; (6) and ‘hence the Municipal Cor- 
poration was accountable im respect of 
fees collected during the year from April 
1, 1965 to March 31, 1966; (7) on taking 
accounts in respect of the fee, it was 
found that the Munictpal Corporation had 
collected during that period an amount 
of Rs. 15,000/-; (8) in view of this conclu~ 
sion, the learned Civil Judge granted the 
declaration and the injunction sought by 
the plaintiff and ‘further decreed that the 
Municipal Corporation should pay to the 
Market, Committee Rs., 15,000/- for the 
fees recovered by the Corporation during 
1965-66, with costs; directing the Market 
Committee to pay the deficit court-fee 
stamp. The judgment and decree were 
confirmed by the Extra Assistant Judge, 
Sholapur, in an appeal filed by the “Mu-~ 
nicipal, Corporation, The. concurrent 
judgments and decrees are challenged in. 
the- above Second Appeal. Aan 
10. It was argued. on behalf of the 
Municipal Corporation that having regard 
to a bye-law under which a fee at the 
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rate of 2 np. per rupee of- purchase 
money shall be levied on each head of 
cattle sold in the market . appointed by 
the Standing Committee for the sale of 
cattle which is at page 199 of tne 
Rules and Bye-laws of the Sholapur 
Borough Municipality, 1963;. and tae 
relevant provisions of the Bombay Muni- 
cipal Boroughs Act, 1925 and the Bombay 
Provincial Municipal Corporation Act, 
1949, the decrees passed by the two 
Courts below were erroneous in law. 


11. There is mo merit in. the conten- 
tion having regard to the special ena:t- 
ment contained in Section 4 (2) (b) of the 
Bombay Agricultural Produce Market 
Act, 1939, and the Notifications referred 
to above. The relevant sub-section reeds 
as follows: 

“On and after the date of the declara- 
tion of the market area under sub-s. (1) 
no Municipality or other local autho- 
rity, notwithstanding anything contaired 
in the enactment relating to such Musi- 
cipality or authority, shall be competent 
to establish, authorise. 
established any place in the said area 
for the purchase and sale of any agric.l- 
tural produce specified in the notificat-on 
issued under sub-section (1).” 

12. It is, therefore, patent that this 
provision in the Bombay Agricultural 
Froduce Market Act, 1939, overrides all 
other powers given to the Municioal 
Corporation under the Bombay Munici- 
pal Boroughs Act, 1925, bye-laws made 
thereunder and the provisions of zhe 
Bombay Provincial ei Corpora- 
tion Act, 1949. a 

13. The two Courts were, therefcre, 
right in decreeing the plaintiff's suit. 
The Second Appeal is therefore dismissed 
with costs. 

. Appeal dismissed. 
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GADGIL, J. 
Sharad. Applicant v. Vishnu, 
nent. 
Civil Revn. Applu. No. 68 of 1977, >l- 
4-4-1977.* i 
(A) T. P. Act (4 of 1882), S. 106 — 
Notice of termination — Sent by Post — 


Opo- 





*(To revise order passed by V. B. Borikar 
Sm. C.C. at Nagpur, D/- 7-2-1977.) | 
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Sharad v. Vishnu (Gadgil J.) 


or allow to be. 


iPr. 1] Bom. 187 


Effect of amendment of S. 106 in 1929 — 
Tender of notice must still be proved. 
Service of notice through post has been 
judicially accepted and it.is this position 
that has been restated by amending 
S. 106 of the Act in 1929. But it cannot 
be said that by this amendment, the 
legislature has done away with the ten- 
der or delivery of the notice in case 
notice has been sent by post. 
(Para 5) 
(B) T.. P. Act (4 of 1882), S. 106 — 
General Clauses Act (10 of 1897), S. 27— 
Notice under S. 196 of T. P. Act — Sent 
by post by prepaying and posting by Re- 


gistered Post — Presumption as to pro- 
per service when arises — Presumption 
rebuttable, 


There cannot be any irrebuttable pre- 
sumption in favour: of the proper service 
of notice simply because the notice has 
been sent as required by S. 27 of the 
General Clauses Act. AIR 1964 All 426 
Rel. on. (Para 6) 

It is true that the presumption would 
arise in favour-of the landlord if he has 
complied with the provisions of $. 106 of 
T. P, Act and S..27 of the General Clau- 
ses Act. However -that presumption 
would be rebuttable and if the contrary 
proof is given, the ‘landlord: will not be 
able to bank upon the presumption for the 
purpose of contending that the tenancy 
of the defendant should be treated as 
validly terminated simply: because the 
notice was sent- by registered post; Case 
law discussed. AIR.1972 Pat- 292 Rel. on. 
. (Paras 7, 8) 

Held, the plaintiff would be entitled to 
have the presumption in his favour only 
if there is no positive evidence about the 
service or absence of service one way or 
the other. But if the: plaintiff. has led 
evidence about the service of-' notice 
through the defendant’s wife and if that 
case is disproved by the defendant, it 
will not be. open for the pleintiff to say 
that the service of notice should be 
treated as proved on account of the pre- 
sumption that might arise by sending 


notice: by registered post. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1972 Pat 292 mo 

ATR 1965 All 287 . 8 
AIR 1964 All 426 5, 9 
. AIR 1953 Assam 206 8 


J. P. Pendsey, for Applicant. WwW. G. 


Somalwar, for: Opponent. 

- ORDER: — The only point involved 
in this revision is as to whether 
the tenancy of the petitioner (original 
defendant) has been properly terminated. 
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2. The plaintiff filed Civil Suit 
No. 2461/1975 in the Small Causes 
Court, Nagpur, to recover possession of 
a house property with an allegation that 
by a notice dated May 20, 1975, the 
defendant’s tenancy has been terminated 
by the end of the tenancy ‘moénth of 
June 1975, Tke learned Small Causes 
Court, after recording the evidence that 
was led before it, came to the conclusion 
that the tenancy has been terminated. 
Consequently, a decree for possession 
has been passed and the defendant has 
come in revision. 


3. The contention of the defendant is 
that his tenancy has not at all been ter- 
minated , and, as such, the plaintiff can- 
not claim possession of the rented pre- 
mises. At the stage of this revision peti- 
tion, there cannot be any controversy 
that the plaintiff sent a notice dated 20-5- 
1975 to the defendant by registered post. 
Ex. 17 is a copy of the notice and Ex. 18 
is a receipt which the plaintiff ob- 
tained when he registered that notice. 
However, the ‘acknowledgement signed 
hy the defendant has not been produced. 
The defendant has, in his written state- 
ment, denied of having received any 
such notice, The plaintiff in his testi- 
mony has stated that he: had received 
an acknowledgement from the post office 
but it was lost, He-has also stated that 
the said acknowledgement was signed by 
the wife of the defendant. - It 
that the wife of the defendant had gone 
on extensive tour of Southern India. The 
tour was conducted by Prasad Travels 
and it went on’ from May 16 to June 1, 
1975. The defendant ` has led evidence 
in that respect. He has also examined 
his wife, and the learned Small Causes 
Court ‘has come to the conclusion that 
the wife of .the defendant was not at 
Nagpur between May 16 to June 1, 1975, 
Similarly, he has accepted the evidence 
of the defendart’s wife that she had not 
réceived the notice and had not ‘signed 
the acknowledgement. . 

4. Mr. . Pendsey for the petitioner 
submitted that in view of the above- 
mentioned findings of facts, the learned 
trial Judge should not have come to the 
conclusion that the tenancy of the defen- 
dant has been terminated. The Small 
Causes 
defendant has not entered the. witness- 


_ box to prove that he did not receive the - 


notice and that in the absence of such 
an evidence, the plaintiff would be en- 
titled to rely upon the presumption that 
the notice duly sent. by him to the defen- 
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, has to be issued. 


appears n 


Court has observed that the - 


ALR 
dant must have been received -by the 
defendant. 

5. Under S. 106 of the Transfer of 
Property Act, a provision is made as to 
how a notice terminating the tenancy 
The relevant portion 
of that section reads as follows:— 

“Every notice under this section must 
be in writing, signed by or on behalf of 
the person giving it, and either be sent 
by, post to the varty who is intended to 
be bound by it or be tendered or deli- 
vered personally to such party, or to one 
of his family or servants at his resid- 
ence: or if such tender or delivery is not 
practicable affixed to a conspicuous parti 
of the property.” 

Mr. Somalwar for the respondent relied 








upon the abovementioned underlined 
words for the purpose of contending 
that what is needed of the landlord is 


that he should send the notice by post 
to the party who is intended to be bound 
by it and as soon as this is done. the 
. notice shall be treated as properly serv- 
ed or given. He vaguely suggested that 
an irrebuttable presumption would be 


in favour of the plaintiff whenever’ such 


a notice is sent by post. According to 
him, the question as to whether the 
notice was actually delivered to the ad- 
dressee or not would not be relevant. I 
do not think that the provision of a 
otice can be construed in such a. man- 
ner, It has to be remembered ‘that the 
above-mentioned underlined words ‘were 
added by the Amending Act of 1929. 
Frior to that amendment, it was neces- 
sary that the nctice should be tendered 
or delivered to the addressee. However, 
the service .of notice through post has 
been judicially accepted and it is this 
position that bas been restated by 
amending S. 106 of the Transfer of Pro- 
perty Act in 1929. But it will be very 
difficult to accept the contention of 
Mr. Somalwar that by this amendment 
the Legislature has done away with the 
tender or delivery of the notice in case 
the notice has been sent by post. It will 
be convenient to refer to the provisions 
of S. 27 of the ‘General Clauses Act, 
which deal with the definition or the 
meaning of the term ‘service by post’. 
That section reads as follows: 

-- “Where any Central Act or Regulation 
made after the commencement of this 
Act authorises or requires any document 
to be served by post, whether the expres- 
sion “serve” or either of the expressions 
“give” or “send? or any other. expres- 
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sion is used, then, unless a_: different 
intention appears. the service shall be 
deemed to be effected by properly ad- 
dressing, pre-paying and posting by 
registered post, a letter containing the 
document and, unless the contrary is 
proved, to have been effected at the 
time at which the letter would be deliv- 
ered in the ordinary course of post.” 

It was submitted by Mr. Somalwar that 
the words “unless the contrary is prov- 
ed” would govern the subsequent words 
"to have been effected at the time at 
which the letter would be delivered” t> 
the addressee. According to him, thes2 
words do not control the question about 
the service of notice. He also submitted 
that the notice shall be deemed to hav2 
been served if it is sent in the manner 
laid down in the section and it will nct 
be open to the addressee to prove thet 
in fact the notice is meither delivered 
nor tendered to him. This question has 
been considered in Badri Prasad v. 
Lakshmi Narain (AIR 1964 All 426). Tke 
relevant head note is as follows (at 
page 427): 


“The words ‘unless the contrary is 
proved’ in the section refer both to the 
service of the letter'and the time of 
service and therefore even when a 
notice has been posted in a properly ad- 
dressed prepaid registered cover, the 
presumption as regards its service is net 
conclusive but is rebuttable.” | 


6. I agree with the said decision of 
the Allahabad’ High Court, Thus, there 
cannot be any irrebuttable presumption 
in-favour of the proper service of notice 
simply because the notice has been sent 
as required by S, 27 of the General 
Clauses Act. 

7. The result, therefore, is that pr2- 
sumption would arise in favour of the 
landlord if he has complied with the 
provisions of 5. 106 of the Transfer of 
‘Property Act and S. 27 of the General 
Clauses Act. However, that presumption 
would be rebuttable and if the contrary 
proof is given. the landlord will not be 
able to bank upon the presumption for 
the purpose of contending that the 
tenancy of the defendant should ^e 
treated as validly terminated simply be- 
cause the notice was sent. - 


8. In the present case; the landlord 
(plaintiff) has made a statement in tre 
witness-box that. the acknowledgement 
receipt was received by, him through 
post and it bore the signature of the 
defendant's wife. I have already. discts- 
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sed the findings that have been record- 
ed by the trial Court with respect to this 
evidence, The trial Court has held that 
the defendant’s wife was not at Nagpur 
during the relevant period. In spite of 
this’ position, the trial Court has come to 
the conclusion that the notice would be 
presumed to have been received by the 
defendant. Mr. Somalwar urged that the 
presumption would still continue to be 


‘operative in favour of the plaintiff even 


though the trial Judge has recorded a 
finding that the defendant’s wife has 
not signed the acknowledgement receipt. 
He relied upon the decision of the Assam 
High Court in Saligram Rai Chunnilal 
Bahadur & Co, v. Abdul Gani (AIR 1953 
Assam 206). In that case the plaintiff- 
landlord received back an acknowledge- 
ment duly signed through pest. How- 
ever, at the stage of evidence, the plain- 
tiff had not examined the postal peon 
for the purpose of proving that the ac- 
knowledgement has been signed by the 
defendant. Assam High Court came to 
the conclusion that such sort of evidence 
was not necessary particularly when 
the acknowledgement duly signed was 
received by the plaintiff through post. 
It appears that in that case the defen- 
dant had not specifically alleged that he 
had not received the notice, There was 
a sort of technical difficulty that the 
acknowledgement receipt was not proved 
as the postal peon was not examined. In 
another case relied upon by Mr. Somal- 
war reported in Roshan v. Furushottam 
-Lal (AIR 1965 All 287), the main con- 
troversy was as to whether a notice 
refused by the tenant can be said to 
have been duly served on account of 
such refusal and it was held that there 
would be a valid service of notice as it 
was tendered and refused by the ad- 
dressee, The Patna High Court has also 
considered this question about presump- 
tion in Matadin Sharma v. Upendra 
Sharma (AIR 1972 Pat 292) wherein it is 
laid down that where notice under S. 106 
is properly addressed and sent by regis- 
tered post, it would be presumed that 
the service of the notice has been legal- 
ly effected and that the mere fact that 
the physical delivery of notice was 
made to a person other than the addres- 
see would not be of, any consequence 
and would not affect the presumption 
of proper service, But it cannot be for-p 
gotten that in that: very case, it is laid 
down that the ‘presumption arising in 
favour. of the plaintiff is not an irrebut- 


-table- presumption. and that the concern- 
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ed party can lead evidence to rebut ta 
presumption. 


9. Mr. Somalwar. contended. that 
the plaintiff would be entitled to a pre- 
sumption arising from the -fact ` that 
’ the registered notice has been sent - even 
though the evidence’ aboit the „receipt 
of notice ‘by the defendant’s wife is not 
accepted, I do not think that such a 'pre- 


sumption would be available in a casé- 


where the plaintiff has, led positive 
evidence that the notice’ was. served on 
the defendant in -a particular manner. 
“This - aspect’ has ‘been considered’ by. the 
above mentioned decision of the ‘Alla- 
habad High Court in AIR 1964 All 426 
in Badri’ Prasad’s case in the _ following 
words (at p. 427): 


“Moreover the . ‘question’ of pema 
_ tion arises orly än. the absence of-other 
evidente, but where the sender of the 
letter . produced ‘the postman who is al- 
deged to ‘have delivered it and he is dis- 
believed by the.:Court,: no question” of 
presumption onder S. 27° can arise, To 
allow the sender to fall back: on‘ the pre- 
sumption after -his evidence: has been 
disbelieved would nullify the finding -of 
‘he Court on the evidence itself.” . ` 


' 10. In my opinion. the plaintiff ‘would 
te: entitled to have the presumption in 
his favour only if there is no positive 
evidence about: the service’ or absente” of 
service one way-or the other, But if the 
plaintiff has ied evidence’ about the ser- 
ivice of notice through ~ the defendant’s 

[wife and if that case is disproved by the 
defendant, it will not be open ‘for ‘the 
{plaintiff to say that the service of notice 
should be treated as proved on ‘account 
of the presumption that might arise by 
tgs the notice by registered post. 


The pesition will not be in any 
A favourable even if it is held, that 
the plaintiff can bank upon a. presump- 
tion in his favour, Even on merits I am 
satisfied that fhe defendant has discharg- 
ed the burden of rebutting any presump- 
tion. It is true that the defendant has 


‘not entered the “wimess-box. ‘No doubt. 


the ‘burden is, on the defendant to rebut 


the presumption but the nature. and: 


‘quality of. the’ evidence that would be 
required for this purpose will depend on 
fhe facts, of each case. In the , present 
case, it is „not the. allegation of the 
‘plaintiff that ‘the notice has been, tender- 
ed and/or delivered to the ‚defendant, 
‘The plaintiff has deposed _ that ‘the defen- 
.dant’s wife has’ signed the’ ‘acknowledg- 


ment receipt. "Thus the receipt of notice, 


‘Ratan v, Bisan. è 


A.L R: 


through his wife will be dependent: upon: 
the question as to whether the wife has’ 
really; received the notice or: not." It- is. 
in this background that the. evidence of. 
the wife is very much important, She 
has stated. that she was out of Nagpur 
during. the relevant period, The trial 
Court: has accepted that testimony. The 
net result is that’ the acknowledgment: 
recéipt purported to have been signed 
by the defendant’s wife is. not in fact 
signed by her. She has‘not received the 
notice. Similarly, the defendant cannot 
be said to have received the notice either 
personally or ‘through his wife. In’ this 


‘state of circumstances it: was not at all 


necessary for the defendant to enter the’ 
witness-box to show that he “had ‘not 
received the notice. I would, therefore, 
hold that’on the facts that are available 
ún record it would not be. correct to 
draw a presumption in favour of valid 
service of notice.. On the contrary, the 
facts placed before the Court-prove that 
the defendant has -discharged the bur- 
den, In this view of ‘the matter, it is 
clear that the tenancy of the defendant 
has not been terminated and consequent- 
ly, the decree. passed by, the lower Court 
for ‘possession cannot :.. be allowed to 
stand... ae 

12.. The rule is made absolute, The 
decree passed by the:lower Court ‘is set 
aside and the Small Cause Case No. 2461 — 
of 1975 stands dismissed. However,. the 
parties to bear their own costs, theough 


. out. 


` Rule made absolute, 
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SHAH, J.. 
. Ratan and another, Petitioners. y, 
Bisan Ramchandra, Pardeshi. Opponent. 

Civil Revn.. Appin. No. 235 of 1977. 
{with C. R. A. No. 401 of 19, D/- 29- T- 
4977.. : 

Guardians and Wards ‘net (1890), S s. 41 
(3) and 4 (2) — Application under S.:41 . 
(8) against: de ‘facto guardian — ` Main- 
tainable — -Provisions of Hindu: Minority f 
and ‘Guardianship Act no bar. AIR 1964 
Ker 269, Dissented from:: (Hindu“ Mino- 
rity and ee: Act - (1950), Sa 2, 
4: (b), and & (b)). sya 


*(To ‘set aside the order pane by P.V. 
_Nirgudkar,  Joint-J.,. _at a let 
` DJ- 24-11- 1976). ae 


CV/CV/B533/78/J HS 
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The: definition ‘of guardian as contain- 
ed in' S. 4 (2) of the Guardians ‘anc 
Wards Act, 1890 does not ‘restrict the 
meaning of the word to the person ei- 
ther -appointed as a guardian‘or. declared 
as such by ‘the Court, The word is used 
in‘a wide sense, Any person having’ the 
care of the person of a minor or his pro~ 
perty or both his person and propertr 
would fall within the definition of 
“guardian” under the Act, The Court 
has, therefore, a right to pass an ordes 
against a de facto guardian’ also under 
the provisions of S, 41 (3) and the appli- 
cation of S. 41 (3) is not limited to guar- 
dians appointed or declared by the 
Court, AIR 1934 Bom 311; AIR 1954 AJ 
690 and AIR 1919 _Mad 189, Foll. . 


(Paras 3. g 


' The ‘contention ‘that even if S. 41 (2} 
‘could be availėd of against a de facto 
guardian, after the commencement ef 
the Hindu Minority and: Guardianship 
Act, 1956, the provisions of S. 41 (3) 
would be inapplicable to the case of če 
facto guardian cannot be accepted. Sec~ 
tion 2 of the Hindu Minority ' and- Guar- 
dianship Act provides that the provisions 
of the Act shall be’ in addition to, ard 
not, save as hereinafter expressly pre- 
vided, in derogation of, the Guardians 
and Wards Act, 1890, ` Section 5 of tke 
1956 Act also opens up with the expres- 
sion “Save as ' otherwise expressly pre~ 
vided in this Act.” There is no express 
provision in the Act of 1956 which’ ex 
cludes the definition of “guardian” com 


tained in the Guardians and Wards Act. 


In view of the provisions of 5. 2 of tke 
Act of 1956, it must be held that tke 
persons falling under the definition of the 
word “guardian” under S. 4 (2) of the 
Act of 1890, could be proceeded against 
under S. 41 (3). of that Act. Merely be 
cause a de facto guardian is not ez- 
pressly included in thé definition 3f 
“guardian” in S. 4 (b) of the 1956 Act, 
that does not prevent the operation 3f 


S. 41 against a de facto guardian, Mors. 


over, the. definition of “guardian” is an 
inclusive definition and there is no rea+ 
son why a person who acts as a de facto 
guardian should mot fall within the said 
definition, Alh 1964 Ker 269, Dissented 
from, (Para 1D} 


Anno: 3 AIR. Manual, Guar, & Waris 


Act, S. 41, N,2 and. S.4 (2), N. 1; 
3 AIR Manual, Hin. Min, and Guer. 


Act, S. 2, N. 1; S. 4, N. 2 and S. 5, N. I, 


Cases Referred: . Chronological, Paras 
AIR 1964 Ker’ 269 Ü 
AIR 1954 All 690° ~ i 9 


Ratan v; Bisan (Shah J.) 


jPrs, 1-3] Bom. 193. 


AIR 1949 FC 248 bo Mak 12 
AIR 1934 Bom 3 -0 te 
AIR 1919 Mad 189 oe at 9- 


LV. Kapse for’ S. J. Déshvande,. for 
Applicant ` inc. R. A. No. 235 of 1977 
and for Opponents in © R. A No. 40t 
of 1977; A. M, Dabir, for Opponent in - 
C, R. A. No. 235. of 1977 and for Peti- 
tioner in C. R. A „No, 401 of 1977. 


ORDER: — These two revision appli- 
cations arise out of an applieation. 
filed by Bisan the son of Ramchandra. 
Pardeshi against. his: uncle: Deochand 
Bisan Pardeshi under S. 41 (3) of the © 
Guardians and Wards Act, 1890, for 
recovery of possessiom of the moveable 
and immoveable property om the ground 
that the latter was put in possession of 
the property as his guardfam and on 
attaining majority he was .entiiled to get 
possession of his property from his uncle 
Deochand, 

2. Revision Application No. 235 of 
1977 has been preferred by Deochand 
and Revision Application No, 401 of 1977 
has been preferred by Bisan, who claims 
possession. of the property. $ i 


3. The facts in so far ‘as they ` are 
material may be’ stated thus. On the 
death of the. father ‘of the applicant 
Bisan, his mother Kashibai got remar- 
ried in about the year 1952: At the time 
of the death of his father, his son was 
only 2 years old, and Kashibai’s remar~ 
riage took place within. a. year after the 
death of his father. In the circumstances; 
he was brought up and maintained by 
his paternal aunt Ramiyabai, It. is the 
case of the applicant. that’ his father 
Ramchandra left behind him agricultural 
Tand bearing Survey No. 102 end a house 
bearing Gram Panchayat No. 608 situated 
at Ambai and also moveables more parti- 
cularly described in the ` application. AC 
cording, to the applicant, he became ‘the 
absolute owner of his. father's property 
after his death in view of the re-mar- 
riage of his mother, and the said pro~ 
perties were in. possession of the oppo- 
nent as the guardian of the property, of 
the applicant who was then a minor.. On 
his attaining majority, the applicant had 
filed Civil Suit. No. 17 of IS7L in the 
Court of the Civil Judge, Junior Division, 
Sillod, against Deochand for recovery of 
the property in dispute Im the plaini; 
the applicant had contended that in view 
of the provisions of S: 41 of the Guar~ 
dians and Wards Act, 1890; he was enti- 
tled fo get possession of the property: 
and the opponent wag, also: liable to ren- 
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der account of income and expenditure 
of the property. The opponent Deochand 
raised a contention in his written state- 
ment that the applicant’s suit under 
S. 41 of the Act in the Court of the Civil 
Judge, Junior Division, Sillod, was not 
maintainable. The learned Civil Judge 
upheld this contention and passed an 
order returning the plaint’ to be present- 
ed in the District Court. This order was 
passed on Sept. 5, 1975. Thereafter the 
applicant filed the present application 
on Sept. 17, 1975 under S. 41 (3) of the 
Guardians and Wards Act. 


4. The opponent raised various con- 
tentions and he denied that he was in 
possession of the property in his capa- 
city as the guardian. He contended that 
the moveables and immoveables were of 
his ownership. He also contended that 
both the land ‘and the house were allot- 
ted to his share in a family partition. A 
contention was also raised that the appli- 
cation under S5. 41 (3)' was not maintain- 
able, 


5. The learned Jt. Judge, Aurangabad, 
took the view that the applicant’s appli- 
cation u/s 41(3) of the Act was maintain- 
able. On merits, he recorded a finding 
that the opponent had acted as a de facto 
guardian of the property belonging to 
the minor applicant. He, however, held 
that the applicant had established his 
case only with regard to the land, Sur- 
vey No. 102. He rejected the applicant’s 
claim for possession of the house | and 
the moveables. Im this view of the 
matter, the learned Judge directed deli~ 
very of possession of the land Survey 
No. 102 to the applicant and also passed 
an order requiring the opponent to 
render accounts of the land for. 3 years 
next preceding to Sept. 17, 1975, that is, 
the date on which the application was 
fiied in Court. Aggrieved by this deci~ 
sion, both the applicant’ and the oppo- 
nent have filed separate revision appli- 
cations. During the pendency of the 
Civil Revision Application No. 235 of 1977 
the original opponent Deochand died 


and his heirs have been brought on re- 


cord. The ‘other revision application 
which has been filed after his death is 
against the heirs themselves. ` 
6. Mr. Kapse, the learned counsel 
appearing for the heirs of the deceased 
Deochand contended that an application 
‘under S. 41 (3) against a de facto guar- 
dian is not maintainable. In other words, 
he. contended ‘that such an application 


Could only be filed against a guardian 
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appointed. -by the Court -under the Act 
or a guardian declared as such under; 
the Act. Admittedly Deochand was nei+ 
ther appointed nor declared a guardian. 
and, therefore, it was urged -by him 
that recourse to remedy in. provisions 
of 5. 41 (3) of the Act by the applicant 
is wholly misconceived and the District 
Court had ne jurisdiction to entertain 
such’ an application. He further advanc~ 
eå an argument that even assuming that 
under S. 41 (3), an application could in 
law have been filed against such a per- 
son, the position has been changed on 
the. commencement of the Hindu Mino-. 
rity and Guardianship Act, 1956. He 
submitted that having regard to the 


‘provisions of Ss, 4 (by and 5 (b) of the 


Hindu Minority and Guardianship Act, 
the definition of “guardian” as contained 
in the Guardians and Wards Act stands 
modified so far as Hindus are concerned, 
and the so called de facto guardian can- 
not be treated as a guardian within the 
meaning of the definition in S. 4 (2) in 
the Guardians and Wards Act. More- 
over, according to him, such a definition 
of “guardian” contained in the Guar- 
dians and Wards Act being inconsistent 
with the provisions of the Hindu Mino- 
rity and Guardianship Act, stands abro- 
gated in view of S., 5 (b) of the Hindu 
Minority and Guardianship Act. On 
merits,'it was his contention that the 
opponent had never acted as a guardian 
of the applicant during his minority, 
and, in any event. .the applicant had 
failed to establish his case that the land 
eve No. 102 belonged to his father. 


7. Mr. Dabir, ‘the learned counsel ap- 
pearing for the applicant Bisan, on the 
other hand, submitted that the applica- 
tion under S. 41 (3), of the Act was 
legally maintainable, and there is suffi- 
cient evidence on record to warrant a 
conclusion that the opponent had acted 
as a de facto guardian of the property. 


-He further submitted that the evidence 


on record fully justified the conclusion 
of the learned Judge that the land Sur- 
vey No. 102 belonged to the applicant’s 
father. While supporting the revision 
application filed by the applicant. it was 
urged by Mr. Dabir that there was suffi- 
cient evidence on record to show that the 
house property in question also belong- 
ed to the father of the applicant and was 
in possession of the deceased opponent 
along with the land as‘ his guardian. 
According to him the trial Court had 
ignored material evidence on record 
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which has resulted 
regarding the house. 


8. As per the definition contained in 
S, 4 (2) of the Guardians and Wards Act, 
“guardian” means a person having tke 
care of the person of a minor or of his 
property, or of both his person and pro- 
perty. Under S. 41 (3) of the said Act, 
it is provided — 

“When for any cause the powers of a 
guardian cease, the Court may require 
him or, if he is dead, his representative 
to deliver as it directs any property in 
bis possession or control belonging to the 
ward or any accounts in his possession 
or control relating to any past or pre- 


in a wrong order 


sent property of the ward.” 
Section 41 (2) (c) provides that the 
powers of a guardian of the person 
cease by the ward ceasing to be a minor. 
Admittedly, in this case, the applicant 
had attained majority on the date of his 
making an application in the District 
Court, and he had ceased to be a miror 
within the meaning of the Act. Sec- 
tion 4 (1) defines “minor” as a person 
who under the provisions of the Indian 
Majority Act, 1875, is to be deemed mot 
tc have attained his majority. It would, 
therefore, be clear that on his complet- 
ing the age of 18 years, the applicant 
had become major and ceased to be a 
minor within the meaning of the Act. It 
was the contention of Mr. Kapse that 
the provisions of S. 41 (3) would come 
into operation only where a person has 
keen either appointed as a guardian or 
declared as such by the Court. He 
submitted that the entire scheme of zhe 
Guardians and Wards Act would indicate 
that it deals with the guardians who are 
appointed or declared as such by zhe 
court under the Act. It is, undoubtecly, 
true that the Act makes provisions in zhe 
matter of appointment and declaration 
of guardians. However, it is important to 
motice that the definition of guardian as 
contained in section 4 (2) does not res- 
trict the meaning of the word to she 
person either appointed as guardian 
or declared as such by the court. Any 
person having the care of the person of 
a minor or his property or both his per- 
son and property would fall within the 
definition of “guardian” under the Act. 
Section 41 (c) refers to the cessation of 
the authority of the guardian, Even this 
provision does not restrict its operation 
to the appointed or declared: guardian. 
Section 41 (1) lays down the circumstan- 
ces and the cases in which the powers 
of a guardian of the person come to an 
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end, while section 41 (2) provides for the 
case in which powers of a guardian 
cease. Similarly, section 41 (8) empowers 
the court to require the guardian, or, if 
be is dead, his representative to deliver 
the property to the minor on his cessa- 
tion of authority as a guardian. None of 
the sub-sections of section 41 even re- 
motely indicates that the Legislature in- 
tended to restrict the operation of the 
provision to only ‘appointed or declared 
guardians’. In fact, what we have to find 
out is the meaning of the word “guar- 
dian” which is defined in section 4 (2). 
The definition is wide, and what is to be 
seen is whether the person concerned has 
the care of the person or the property 
of the minor. The Counsel was unable 
to show that the word “guardian” has 
been used in a different sense in section 
41, 


9. A similar question came up for 
consideration before this High Court in 
the case of Noshirwan v. Sharoshbanu, 
AIR 1934 Bom 311. The court observed 
that, “under the Act, the word ‘guardian’ 
has been defined as meaning a person 
having the care of the person of a minor 
or of his property’ or both. The word is 
used in a wide sense, It does not neces- 
sarily mean a guardian duly appointed 
or declared by the Court, but includes a 
natural guardian, orevena de facto guar- 
dian. (See also AIR 1915 Bom 62)” In. 
Ram Shankar v. Shyama, AIR 1954 All: 
690, also the court took the view that the 
word ‘guardian’ in S. 4 (2) has a very; 
wide meaning and includes all persons 
who have the care of the person or pro- 
perty of the minor. The Court has, 
therefore, a right to pass an order aga- 
inst a de facto guardian also under the 
provisions of S. 41 (3) and the applica- 
tion of S. 41 (3) is not limited to guar- 
dians appointed by the Court. A similar 
view has bean taken by the Madras High 
Court in Sithabai v. Radha Bai, AIR 1919; 
Mad 189. It would, therefore, be clear that; 
the application under section 41 (3) 
against a de facto guardian is maintain- 
able. 








10. The contention of Mr. Kapse, 
however, is that even if section 41 (3) 
could be availed of against a de facto 
guardian, after the commencement of the 
Hindu Minority and Guardianship Act, 
1956, the . provisions of section 41 (3) 


. would be inapplicable to the case of de 


facto guardian. Section 4 (b) of the Hindu 
Minority and Guardianship Act defines 


“guardian” in the following terms: 
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guardian’ means a person having the 
care of ‘the person of a minor or ‘of his 
property or of both his person and ee 
perty, and includes:— . 
(0) a natural guardian, - 
(i) a guardian appointed by’ the will 
i of the minor’s: father or mother, ' 
' üi) a guardian appointed: or declared 
- -by a court, and : 
(iv) a person empowered to act as 
‘such by or- under any enactment 
- relating to any court of wards.” 
~- Section | 5 (b) of the Act -provides— 
: | “Save ‘as otherwise expressly provided 
fn this Act,— 
Ta bperereresneetereiererenas 


(b). any other Jaw. in force E p 
tely before the commencement _ of,. this 
Act shall cease to have effect in so far 
as it is inconsistent with any of the pro- 
visions contained in this Act.” 


‘ The argurment, therefore, is that. unless 
‘a person coulc fall within the definition 
‘of the word “guardian” as provided ‘in 
Section 4(b), ‘the provisions: of law in any 
other enactment in so faras they govern 
the persons acting as ‘guardians but: could 
not fall within’ the defining Section - 4(b) 
would cease to operate as such from the 
‘date of the commencenient of the Hindu 
Minority and Guardianship Act, as such 
provisions im any other laws.: would be 
‘inconsistent’: with the provisions of ‘the 
Act. This argument ignores the provi- 
sions of Section 2-of the Hindu Minority 
and Guardianship Act which clearly pro- 
vides that the provisions of the Act shall 
be in ‘addition to, and not, save as here- 
inafter ' expressly ‘provided. in derog- 
ation ‘of, the “Guardians and ‘Wards Act, 
1890. Section 5 also opens up with’ the 
expression “Save as otherwise expressly 
provided’ in this Act”. There is no express 
provision in the Act of 1956 which ex- 

cludes the definition of “guardian” con- 
tained in the Guardians and Wards Act. 
\In view of the provisions of section 2 of 
the Act of 1956, it-must be held that the 
‘jpersons falling under the definition of 

the word “guardian” under section 4 (2) 
of the Act of 1890, could be proceeded 
against under section 41 (3) of that Act. 
Merely because ade facto’ guardian is 
not expressly included in the definition 
of “guardian” in’ section. 4 (b) of the 


1956 Act, that does not prevent the ope-— 


ration of sec. 41 against a de facto’ guar- 
dian! Moreover, the definition -óf “guar~ 
dian” is an inclusive definition and I’ see 
no reason, why a ‘person who acts as a 
de facto guardian. should’ not- fall’ within 
the said definition. - i 
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il: Mr. Kapse has. drawn my’ atten- 
tion to a decision of the Kerala High 
Court in P. N Ramchandra v. S. V. An- 
napurni Ammal wife of P.-N. Ramchan- 
Gra Iyer, AIR 1964 Ker 269. That court 
took the view that in the context of S.4 
of the Act, the word. “includes” is used 
only to. enumerate the different. classes of 
persons coming within..the definition. 
After. the Act, a person cannot claim to 
be the legal guerdian of a Hindu minor 
unless he or she comes within one of the 
four classes of persons enumerated in ‘its 
S. 4 cl! (b). The court also héld that after 
the enactment of the Hindu Minority and 
Guardiatiship Act, 1956, no one can be 
found to be a guardian of a Hindu minor 
unless one satisfies the definition of 
“guardian” in the Act: and the Act ’has 
overriding effect and has superseded all 
existing law on the matters ‘dealt with 


in the Act. In this view.of the matter, 


the court ‘held that`an application under 
section 25 of the Guardians and Wards 
Act for the- custody of the minor against 
a person’ who is not a de jure: ‘guardian 


-was not maintainable. With respect, it is 


not possible to agree. with this view of 
the Kerala High Court having regard to 
the provisions of section :2 and: the ‘word- 
ing of section’ 5 of the: Hindu Minority 
and Guardianship Act. The effect of the 
provisions of section 2 does ‘riot “seem to 
mae been considered by’ the: Kerala- mign 
ourt > - 


72, uka to Mr. Kapse, the posi} 
tion of the so called de facto guardian in 
this case would be'merely that of a :ma- 
nager and if that: is so, an application 
against such a person under section 41 (3) 
would ‘be’ incompetent. In support of his 
contention that in law there is nothing 
like a de facto guardian, reliance was 
‘placed’ by him on the observations ‘of the 
Federal Court in the case of Sriramulu v. 
Pundarikakshayya, AIR 1949 F C 218. 
Undoubtedly, while dealing -with the po- 
wers of a de facto , guardian to execute 
a promissory note in’ the name of minor 
sc as to bind his estate, the’ court had 
observed that in. law there is nothing 
like a de facto guardian, and such a pèr- 
son Can aptly be described as-a de facto 
manager. The observations were. made in 
the context of binding: natiire of the 


‘promissory note executed by a de facto 


manager on behalf - of a Hindu minor. 
The case has, therefore; no ‘bearing’ on 
the question ` “before ‘me. “ Deochand who 
‘was in the- ‘management ` of ‘the. minor’s 
estate: could’ fall’ within the -difinition of 
“guardian” under. the -Guardians and 
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Wards. Act.. The facts of this. case clearly. 
show -that Deochand was put in charge 
and management. of the property of the 
minor, and he continued to manage- hs 
property in the said capacity till tke 
minor attained ‘majority. I fail’ to see 
why in the circumstances Deochand cam- 
not be a guardian within the definiticn 
of section 4 (2) of the Act. As pointed 
out above, the definition of “guardiam” 
under the Act is wide. Any person. who 
has the care of the person of the minor 
or of his property or of both his persen 
and property is his guardian’ within the 
meaning of the Act, Having regard to the 
above discussion: on the legal position. -I 
have mo hesitation: in holding ‘that the 
present application under © 41 6) is 
maintainàble in ‘law. = : 


13. The trial. court has on a conside- 
ration of the evidence on record held 
that the opponent Deochand acted as a 
guardian of the ‘applicant during his ai~ 
nority. This finding recorded by the trial, 
court is purely based on appreciation of 
evidence. Mr. Kapse was unable to shaw 
that the appreciation of evidence. is pers 
verse or ‘arbitrary in any manner, I see 
no reason to’ intérfere with the finding 
_ Of fact recorded’ “by. ‘the trial court, on tais 
question, , 


14. The contention ‘that the applicant 
has. failed to establish. his, ownership of 
the land Survey No, 102, must also~be re 
jected, In fact, there is sufficient docu 
mentary evidenté | on ‘record: ‘to! ‘show that 
the’ larid was purchased by `; the appli“ 
çant’s: father: Ramchandra ‘from one Rak- 
minibai’ The documentary 'evidencė on 
fecord: ‘further’ shows that “the name of 
the applicant was entered: as the Kakje- 
dar of the land in’ the’ ` village ‘récords; 
and there is also an ‘entry which shews 
that the. applicant’ had inherited the ‘land 
ast an heir of Ramchandra, © There are 
entries in. the’ “pahanipatrak:as well as 
. record of rights to the effect that -rhe 
opponent is holding’ the said ‘land as the 
Buardian of the applicant | and these: ən- 
tries are from ithe year °-1955-56 right 
upto 1976-77. The opponent tried to make 
out a case.that the land was allotted to 
_ his, share in partition between him and 
his brother. Ramchandra. As observed by 
the trial court, he has not’ produced any 
documentary evidence ‘in support’ of “his 
tase. In- fact’ the documentary evidence 
réferred to above. -clearly negatives his 
case“ that the-land’: “was “allotted to him 
in family’ partition. ` Tsee- no -reasor. to 
interfere with this. firiding.. of ‘the-trial 
court !*whichi‘is based on -evidence that 
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the opponent - was’ -in -possession of. the 
land in question ‘in his capacity.. as the 
guardian of thé applicant. - If -the. land: 
was allotted to’ the- share of the oppo-. 
nent in the alleged partition. one fails: 
to see how the opponent allowed entries 
to be made in the village records to the 
effect that the applicant. inherited the 
land from Ramchandra and also. that he 
was in possession of the land as . the 
guardian, The trial .court has carefully 
considered the evidence on record and. 
has*reached a finding that .the opponent 
was put in possession of the suit land as 
the applicant’s guardian, and [ see. no 
reason to interfere with the view taken 
by. the trial court on this point, There is 
therefore no substance in the contentions 
raised by Mr. Kapse. 


“15. The trial court ‘has rejected- the 
claim of the “applicant regarding the 
house and the moveables. Mr. Dabir fairly: 
conceded that there is no evidence re- 
garding the moveables belonging to the 
applicant having- -been * given in posses- 
Sion of or taken charge of by the oppo- 
tient. He, therefore, did mot press the 
claim regarding ‘the: moveables. However, 


he * submitted ‘that.’ the trial court: 
has failed to consider the’ im- 
portant „material on, record which 


conclusively, establishes. that the . suit 


‘house belonged to, his father Ramchan- 


dra and was inherited. - by him. on his 
death. In -this connection, he firstly 
placed reliance; on the statement made 
by the opponent in the cross-examina- 
nation to the effect.that the house No. 


. 608 is entered in the name of the appli- 


cant in the Grampanchayat ‘record, Se- 
condly, he placed.reliance on a letter 
dated December. 20,.. 1970, issued by the 
Sarpanch ‘of the | Village ` Panchayat 
wherein he has certified that House No. 
608 is: shown in the.‘Grampanchayat re- 
cord in the name of:thé applicant as òw- 
ner," As far ds the admission of the op- 
ponent:in the cross-examination: is: con- 
cerned, it must be noticed that the op- 
ponent has clearly stated im the cross- 
examination itself that the record main- 
tained in the ‘Village Panchayat is not 
correctly maintainéd..’ The applicant on 
whom , the. ‘burden . Jay of proving that 
the house No. 608 ‘belonged to him ‘or to 
his father ought to „have produced ex- 
tracts from the entries in the Grampan- 
chayat record..In ‘the absence of such 
record. no’ importance can. be given to 
the statement made by the opponent in 
the cross-examination that the ap- 
plicant’s name is entered iñ the 


196 Bom. [Pr. 1] ` Digambar v. . Satyanarayan (Dharmadhikari -J.)- 


Grampanchayat record. Similarly, the 
applicant has not proved the letter issued 
to him by the Sarpanch of the Grampan- 
. chayat. This letter has been signed by the 
Gramsevak fcr the Sarpanch of the 
Grampanchayat. Neither the Gramsevak 
_ nor the Sarpanch has been examined in 
the case. Moreover, the primary record 
which formed the basis of the informa- 
tion contained in the letter is mot forth- 
coming. This letter, therefore, is of no 
assistance to the opponent. The trial 
court was, therefore, justified in reject~ 
ing the claim of the applicant to the 
house in the absence of any cogent evi~ 
dence led by him to show that the house 
belonged to kim or his father Ram- 
chandra. 


16. Mr. Dabir contended that the case 
of the. opponent that the house No. 608 
was allotted to him in partition has not 
been established by him, and this cir- 
cumstance by itself is sufficient to lead 
to an inference that the applicant is the 
owner of the house. Jt is not possible. to 
accept this submission. It was for the 
applicant to prove: by evidence that he is 
the owner of the house. The applicant 
cannot succeed umless he proves his title 
to the house. 


17. In the result, both the revision 
applications must be dismissed. Rule 
discharged in both the revision applica- 
tions. In the circumstances of the case, 
there shall be no order as to costs. 

Applications dismissed. 
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DHARMADHIXARI AND GINWALA, 
JJ 


Digambar Pralhad Jot and others, 
Petitioners v. Satyanarayan Biharilal 
Zunzunwala and others, Respondents. 

Special Civil Appl. No. 130 of 1972, 
-D/- 30-11-1977." 

(A) Bombay Public Trusts Act (29 of 
1950), S. 2 (10) — Use of word “include” 
in interpretation clause — Construction 
—Phrase “person having interest”, if ex- 
haustive. (Interpretation of Statutes). 

The word ‘include’ in the interpreta- 
tion clause is intended to be enumerative 





*(To quash order of Deputy Charity 
Commr. Nagpur Region, Nagpur, D/- 
20-10-1971.) 
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and not exhaustive, It has an extending 
ferce and it does not limit the meaning 
of the term to the substance of the defi- 
nition, When it is intended to exhaust 
the signification of the words interpre- 
ted, the word ‘means’ is used. The Legis“ 
lature substituted the word ‘includes’ for 
the word ‘means’ by Bombay Act No. 28 
of 1953, Therefore the definition of the 
phrase “person having interest” is not 
exhaustive. 1899 A. C. 99 Followed. 
(Paras 7, 8) 

(B) Bombay Public Trusts Act (29 of 
1950), S. 51 — Fimding of Dy. Charity 
Commissioner, that certain persons are 
having interest in a Trust — Finding is 
one of fact, mot liable to be interfered 
by High Court in its extraordinary juris- 
diction. (Constitution of India, Art. 226), 

(Para 8) 

Anno: AIR Comm. on Constitution 
(2nd Edn.), Art. 226 N. 7 (HB). 

(C) Bombay Public Trusts Act (29 of 
1950), S. 51 — Application under — No~- 
tice of hearing of application on 26-10- 
1971 served on non-applicant, in second 
week of September 1971 — Adjournment 
sought for to 28-10-1971 by non-appli- 
cants refused — Non-applicants filing 
their written statements the same day — 
Detailed note of arguments filed on 
27-10-1971 — Held, it could not be said 
that non-applicants were not given rea- 
sonable opportunity. (Bombay Public 
Trust Rules (1951), R. 7). (Para 10) 


(D) Bombay Public Trusts Act (29 of 
1950), S. 51 — Application for permis- 
sion to institute suit —- Prima facie case 
made out on basis of material on record 
~~ Dy. Charity Commissioner granting 
consent — Jurisdiction vested in him not 
exercised arbitrarily or illegally — Case 
not fit one for exercise of extraordinary 
jurisdiction under Art, 226 or Art. 227 
of Constitution, (Para 11) 

Anno: AIR Comm. on Constitution (2nd 
Edn.) Arts. 226, 227, N. 7. 
Cases Referred: Chronological 
1958 Nag LJ 172 
1899 AC 99:79 LT 473 Dilworth v. 

Commr, of Stamps 


P. S. Badiye and M. B. Badiye, for 


Paras 
7 


Petitioners. M, P, Badar, Asst. Gov. 
Pleader, for Respondent No. 19. 
DHARMADHIKARI, Ju— This writ 


petition is filed by the petitioners chal-« 
lenging the order dated 29th Oct. 1971 
passed by the Deputy Charity Commis~ 
sioner, Nagpur Region, Nagpur who is 
empowered with the powers of the Cha- 
rity Commissioner under. S. 51 of the 
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Bombay Public Trusts Act, 1950, referred 
to hereinafter as the Act, granting per- 
mission to the respondents Nos. 1 to 12 
to file a suit under S, 50 of the Act. 


2. It appears from the record that the 
respondents Nos. 1 to 12 filed an appl- 
cation under Ss. 50 and 50A of the Act 
before the Charity Commissioner, Bom- 
bay, which was later on forwarded to the 
Deputy Charity Commissioner, Nagptr. 
In the said application these responderts 
alleged that they are the donors of the 
registered public trust run under tne 
mame and style of Shikshan Prasarak 
Mandal of Akot, referred to hereinafter 
as the Mandal. According to them, they 
are the persons interested in the Trust 
as they are the donors and their wards 
are also studying in the school run by 
the Trust. In the said application they 
had made several averments and allega- 
tions, including the allegation regarding 
certain irregularities in the management 
of the Trust as well as mishandling of 
the funds thereof. It was also contenced 
‘by them that 19 persons had applied for 
the membership of the Mandal but their 
applications were rejected arbitrarily. It 
was also their grievance that the list of 
the members was not prepared prior to 
the election of the new Managing Body 
and the defaulters were allowed to par- 
ticipate in the election. Thus they ckal- 
Jenged the election to the Managing 
Body itself, They have further claimed 
removal of the trustees and the declara- 
tion that the election held was illegal. 
Among other allegations it was also con- 
tended im the application that the Ma- 
-naging Body has not complied with the 
direction given by the authorities and 
the management showed favouritism in 
‘the matter of employment, According to 
them, the Mandal and the Managing 
‘Body were totally unmindful of the inte- 
‘rest of the education of students and 
they have also failed to comply with the 
‘policy laid down by the Government in 
‘the matters of employment of the per- 
sons belonging to the scheduled castes 
‘and scheduled tribes. It was further con- 
tended by the respondents Nos. 1 to 12 
that they should be enrolled as members 
of the Mandal and the election held on 
18th March 1971 should be declarec as 
‘illegal. On these allegations they sought 
permission to file a suit under S. 50 of 
‘the Act. They had also prayed for ap- 
pointment of new trustees and settle- 
ment of a scheme for the trust and such 
‘other reliefs as the Court deems fit and 
proper in the circumstances of the case, 
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3. After this application was forwar- 
ded to the Deputy Charity Commissioner, 
he issued notices to the petitioners asking 
them to appear before him on 26th Oct. 
1971 at the Rest House Akola. From the 
record it is clear that these notices were 
received by the petitioners sometime in 
the first or second week of Sept. 1971 
itself, The petitioners appeared before 
the Deputy Charity Commissioner on 
26-10-1971 through their counsel and 
asked for two months’ time to file writ- 
ten-statement, This request was not 
granted. Thereafter the petitioners filed 
their statement on 26th Oct. 1971 itself 
and they also filed their notes of argu~ 
ment on 27 Oct. 1971. 


4, After considering this reply and 
notes of argument, ultimately the Depu- 
ty Charity Commissioner vide his order 
dated 29th Oct. 1971 granted permission 
to the respondents Nos. 1 to 12 who were 
the applicants before him, to institute a 
suit as proposed. As already observed, it 
is this order which is challenged in this 
writ petition. 


5. Shri Badiye the learned counsel 
appearing for the petitioners before us 
contended that the respondents Nos. 1 
to 12 not being the members of the So- 
ciety-Mandal are not persons having 
interest in the Trust and, therefore, had 
no locus standi to file an application un- 
der section 51 of the Act. According to 
Shri Badiye, therefore, the order passed 
by the Deputy Charity Commissioner 
granting permission is without jurisdic- 
tion. He further contended that even 
while considering the applicetion filed by 
the respondents Nos. 1 to 12, the Deputy 
Charity Commissioner has not followed 
the procedure laid down by R. 7 of the 
Bombay Public Trust Rules, 1951, Accor- 
ding to Shri Badiye, the Deputy Charity 
Commissioner committed an error in not 
granting time to the petitioners to file 
their written-statement, According to the 
learned counsel, the order was passed by 
the Deputy Charity Commissioner in 
undue haste without any application of 
mind and withcut affording reasonable 
opportunity to the petitioners to put. 
forward their case. Even atherwise,’ ac- 
cording to Shri Badiye, the respondents 
Nos. 1 to 12 have not proved or establi- 
shed that they were either the donors 
of the Society or their wards were stu- 
dying in the school run by the Trust. 
Thus.Shri Badiye contended that the 
said order is also illegal it being contrary 
to the provisions of the Act as well as 
the Rules framed thereunder. 
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6.° Only the Deputy. Charity: Commis- 
sioner, ‘who is’ respondent No, :19 ‘before 
us, has chosen to appear before this 
Court and has filed ‘this‘return.:So far as 
‘ether respondents -are concerned, they 
have not appeared in these proceedings, 
though they were duly served. In reply 
to the allegations made.in the petition it 
was contended by the Deputy Charity 
Commissioner that sufficient notice.of hear- 
ing was giventothe parties. According to 
him, the adjournment was, therefore, 
rightly rejected. He further contended 
that the: petitioners had also filed: their 
written statercent during the course of 
hearing: and the: same was „duly: consi- 
dered by him while passing the impugn- 
ed order. After going through the mate- 
rial placed before him. and after hearing 
the parties he came to the conclusion 
that there was a. prima facie case and 
therefore, he granted permission under 
S. 51 of the Act to _the respondents 
Nos. 1 to 12.to institute a suit. On the 
basis of the; material placed on record 
he further found that the respondents 
Nos. 1 to 12 were the persons having in- 
terest in the Trust. The various ‘allega~ 
tions made in ‘the petition were, there- 
fore, denied by the Deputy Charity: Donis 
missioner, ' 


7. So far as the first gontent. ‘räiged 
by Shri _Badiye namely, that the respon- 
dents Nos. .1 to 12 had no locus standi, to 
file’ an application under. section: 51,of 
the Act, is. concérned, in our, opinion, ‘oD 
the basis of tha material “placed before 
the . Deputy Charity Commissioner, . he 
was right in coming to. the conclusion 
that the respondents Nos. 1 to, 12. were 
the persons having. interest in the ‘Trust: 
S. 2 (10) of the Act defines . the. phrase 
“Person having, interest!" ‘in the, ue 
terms: f 
` 2 (10), “Person - having 


ERE -;ins 
cludes— = Be Ae 


(c) ese : a . 
(d) in me case of ‘a society regis 
tered under “~ the ‘Societies 
Registration ‘Act, 1860, “any 
"member ’ -of such ‘society,’ and 


le) in the case of. any ‘other public 
trust, any trustee -or benefi: 
ciary.” i 


Initially in ‘this definition ‘clause ‘in 
place of the word ‘includes’ the word 
‘means’ was used by the Legislature. The: 
word ‘includes’ was substituted: by ‘Bom- 
bay Act No, 28-o0f 1953. It is well-settled 
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that the word ‘include’. in’ thë interpre- 
tation clause is intended: to be enumera- 


tive and not exhaustive;-It has an exten- 


ding . force’ and it - does mot limit. the 
meaning of the term to the substance of 


‘the definition. When it is intended to ex- 


haust the signification of the words inter- 
preted, the word ‘means’ is used: — See 
Chandrabhagabai Ashtekar v. State of 
Bombay (1958 Nag LJ 172).° 


- 8 In this context we may also make 
a reference to often quoted observations 
of Lord Watson in Dilworth v. Commr., 
of Stamps ek, AC: se which are as 
under: 


“The word “include” is ‘very’ generally 
used in interpretation clauses in order to 
enlarge the meaning of words or phrases 
occurring im the body of the statute; and 
when it is so used these words ‘or phrases 
must be éoristrued as ` comprehending, not 
only .such things as they signify accord- 
ing to their natural import, but also those 
things’ which the interpretation. clause 
declares | ‘that they shall. include.” ier 


This intention’. of the Legislature is 
further clear from the substitution of the 
word ‘includes’ for the word' ‘means’ by 
Bombay Act:Nó. 28 of 1953. Therefore, 
it is quite. ‘obvious that the definition ‘of 
the phrase: “person having interest” is 
not ' exhaustive. In the ' present case 
having’ ‘regard’ to ‘the facts’ and circums- 
tances ‘brought on record it is not neces- 
sary “to consider the wider question, be- 
cause the’ Deputy ‘Charity Commissioner 
has found as a fact that the respondents 
nos. Fto 12 had applied for the member- 
ship of ‘the trust and it is their allegation 
that their request ‘was not allowed"by the 
petitioners’ on account of some “ulterior 
motive, He’ further found that the aver- 
ments- “made in the application by” the 
applicants before him that they ‘Were the 
donors of the Trust in question were not 
categorically denied by the petitioners, 
From the record it further appears that: 
sorne of the trustees, namely, non- 
applicants- hos. 11, 13, 14, 15, 18 ‘and 19 
to the original application had filed their 
reply stating that’ they support the ap 
plication. Such a reply was filed by them 
on 26th: September 1971’ before ‘'the 
Deputy ‘Charity ‘Commissioner. The De- 


_ puty ` Charity Commissioner has made a 


specific ‘reference to this‘ reply filed by. 


‘those ‘trustees and, therefore, taking a 


cumulative view of the whole ‘material 
placed. béfore him he came to the conclu- 
sion ‘that’ the applicants before him; 
naimely;"thé respandent ` Nós: 1° to 42, 


1978 -. 


were the persons: having interest in the 
Trust. Further, it is clear that admittedly 
some of the non-applicants. who were 
the members of the Managing Body and 
the trustees of the trust had. supported 
the cause raised by the applicants before 
the Deputy Charity Commissioner. Thus, 
in our opinion, the’ view. taken. by the 
learned Deputy Charity.- Commissioner 
cannot be said to be any way erroneous 
or perverse, Ultimately this finding re« 
corded by the Deputy Charity Commis- 
sioner, is a finding of fact,- which is not 
liable to be-interfered with in this extra- 
ordinary jurisdiction of this Court under 
Art. .226 or Art. 227 of the Constitution 
of India, Therefore, it is not possible for 
us to accept the: contention’ of Shri Badi- 
ye that the respondents Nos. 1 to 12 had 
no locus: standi to file the application. un 
der S.51 of the Act.” 


9. So far as -the second contention 
raised by Shri Badiye, namely, that the 
petitioners’ were not given reasonable 
opportunity to put forward their case by 
the Deputy Charity Commissioner .as the 
procedure followed by him was whoily 
illegal, -is .concerned, .in our. opinion, 
there is no substance. -in this contention 
also, in view of. the facts and the maze- 
rial placed on record. : k 


10. It is no doubt true by R. 7 of the 
Rules a manner of inquiries has been laid 
down. This R, 7 reads as under: 


“7, Manner ‘of inquiries _ “Except 
as otherwise provided in the Act end 
these rules, inquiries under or for pur- 
poses of Ss. 19, 22, 22A, 28, 29, 36, 39, 42D, 
41E (3), 43 (2) (a), 47, 50A, 51, 54 (3) end 
79AA (2)°or any other inquiry which she 
Charity Commissioner may direct to be 
held for the purposes of the Act, skall 
be held, as far as possible, in the Greater 
Bombay Region in accordance with ~he 
Procedure prescribed ‘for the trial of cuit 
under the Presidency Small Cause Courts 
Act, 1882, and elsewhere under the Pro- 
vincial Small’ Cause. Courts Act, 1887, In 
any inquiry a party may appear in per- 
son or by his recognised’ agent or by a 
pleader duly appointed to act on his 
behalf: a) T 

Provided that any | such appearance 
shall, if the Deputy or Assistant Charity 
Commissioner so directs, be made by the 
party in person.” , 


From the bare reading: of this. ‘ule it 
is quite obvious that except as otherwise 
provided in the Act and~ the Rules in 
inquiries under or for purposes of the 
sections - eunmerated therein, which in- 
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clude S, 51, the: authorities empowered 
to conduct: an inquiry. should follow the 
procedure Jaid..down under the Provin- 
cial Small Cause Courts Act, 1887 as far 
as possible, S. 51 of the. Act then -lays 
down that if the Charity Commissioner 
after hearing the: parties and: making 
such enquiries (if any) ‘as he. thinks fit is 
satisfied that there is a prima facie case; 
then. ‘he may withina period of six 
months from the date on which the appli- 
cation is made grant or refuse his con- 
sent to the institution of'such suit, There- 
fore, to some extent it is otherwise 
provided- as. to how the Charity Commis- 
sioner . should. hold an enquiry while 
deciding. the ‘application under S. .51 of 
the Act: The inquiries:are to be held as 
per the procedure laid down by the 
Small Cause Courts Act, as far as possi- 
ble. As to’ ‘whether a ‘reasonable opportu- 
nity was, -Biven to a. party or not must 
depend ‘on “the ‘facts „and circumstances 
of, each case, In. the case before us, as 
already ‘observed, the notices were issued 
by the Deputy Charity Commissioner to 
the petitioners before us and they were 
duly served upon them in the first or 
second ‘week of September 1871. The 
hearing of the case was -fixed on 26th 
Oct.: 1971. Thus. the: petitioners had ‘ample 
time to. prepare their written-statement 
and to file it. It was.not. necessary for 
them to wait for the last date. “Nothing 
has been brought on record to indicate 
as to why the written-statement. could 
not have been prepared or filed within 
time. S.°51 (1) of the Act lays down a 
period of ‘limitation that an order on 
such an application should be passed 
within a period of six months from: the 
date. on which the application is made. 
If the adjournment sought by the peti- 
tioners was granted by the Deputy Cha- 
rity Commissioner, then obviously it was 
not possible for. him to decide the appli- 
cation within a period of six months, as 
contemplated by sub-sec. (1) of S. 51 of 
the Act. Further, after the adjournment 
was refused’ the petitioners had filed 
their say before the: Deputy Charity 
Commissioner on 26th Oct, 1971. Not only 
this, they have further filed a detailed 
note of argument on 27th Oct. 1971. This 
reply as well as the notes of. argument 
were duly considered by the Deputy 
Charity Commissioner. In this view of 
the, inatter, in our opinion it cannot be 


said in the present, case. that the peti- 
tioners were not given: reasonable oppor- 
tunity to put forward-their case before 
the Deputy Charity Commissioner, 
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11. After considering the pros and 
cons of the whole matter, the Deputy. 
Charity Commissioner came to the con- 
clusion on the basis of the material 
placed before him that a prima facie 
case was made out by the respondents 
Nos. 1 to 12 applicants before him and, 
therefore, he granted his consent to 
institute the suit. In the present case it 
cannot be said that the Deputy Charity 
Commissioner has exercised the jurisdic- 
tion vested in him by law either arbi- 
trarily or illegally. Im any case, having 
regard to the facts and circumstances 
placed before us, in our opinion, this is 
not a fit case wherein the extraordinary 
powers of this Court either under Art. 
926 or Art. 227 of the Constitution of 
India should be exercised. 


12. In the result, therefore, the peti- 
tion fails and is dismissed. However, in 
the circumstances of the case there will 
be no order as to costs. 

Petition dismissed, 
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Jamunabai Motilal etc., Petitioners v. 
State of Maharashtra and another, Res- 
pondents. 

Special Civil Appln. Nos. 703 of 1972 
and 565 of 1973, D/- 22-9-1977.* 

(A) Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1961), 
Ss. 45 (2); 13 (2) — Steps under S. 13 
(2) constitute “inquiry” within S. 45 (2). 


Whatever passes under the provisions 
of sub-sec. (2) of S. 13 which is conclud- 
ed by an order subject to appeal is 
nothing but “inquiry” and, hence, is 
subject to revisional jurisdiction under 
5. 45 (2). (Para 29) 


Sub-see. (2) of S. 13 postulates hold- 
ing of an inquiry about the reasonable 
cause into the failure to submit the re- 
turn ór even wrong filing of the return, 
These have all the attributes of an in- 
quiry as contemplated by the Act. It 
has initiation by notice, of granting 


*(To set aside and to quash orders of 
Commr, Nagpur Division, Nagpur in 
Revenue Revn. No. 122/60-A (5) 1970- 
1971 and in Ceiling Revn. No. 128/60-A 
(5)/1971-72 of Wani, D/- 21-2-1972 and 
13-4-1973 respectively.) 
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hearing, and further of making order, 
Taken all these together it cannot but 
be “the inquiry”. This is further clear 
from the provisions of S. 33 (1) that an 
order made under sub-sec. (2) of S. 13 
can be the subject-matter of appeal. 
Si (Para 28) 
Whether the Legislature uses the word 
“inquiry” or not in S. 13 is not for this 
purpose decisive. It will be the charac- 
ter of the entire process that would de- 
termine whether it is an inquiry or not, 
and where upon scrutiny it answers the 
attributes of an inquiry, there is no 
reason to except the same from the 
revisional jurisdiction. (Para 29) 


(B) Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1961), 
S. 45 (2) — Revision of order passed 
on “inguiry” under S. 13 (2) — Vali- 
dity, 

Where the Commissioner while revi- 
sing the order of the Collector under 
S. 13 (2) that found that the landholder 
was not required to submit the return, 
also determined the surplus land by 
ignoring a sale by the landholder, the 
Commissioner must be deemed to have 
exceeded the limits of revisionol powers. 
The determination in question could be 
made under § 21 which stage could 
not be said to have yet arisen. 

(Para 31) 

(C) Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1961), 
S. 45 (2) (before and after the Amend- 
ment by Act No. 32 of 1965) — Revi- 
sional powers under —- Scope of, before 
and after amendment of 1965. 


The change made by the amendment 
which was by substitution of the whole 
sub-section, is significant in two respects. 
Firstly, it maintained the words “any 
inquiry” as they were, and secondly, it 
omitted “the” which is a definite article, 
before “proceedings” as was available 
in the original sub-sec. (2). It is clear, 
therefore, that under the original provi- 
sion, the revisional power could be in- 
voked with regard to any inquiry. How- 
ever, the said power was not available 
with regard to the proceedings under 
any other section except S. 27. The 
amendment, though it is by substitution, 
clearly retained the power of revision 
which was already there with regard te 
the records of any inquiry and specifi- 
cally widened the revisional power with 
regard to the proceedings by adding the 
provisions of Ss. 17 to 21. Not only, 


‘therefore, the proceedings, under these 
“sections could be subjected to the pro- 
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cess of revisional scrutiny but also tre 
records of any inquiry can be called fer 
that purpose. Retention of the words 
“inquiry” and additions to “proceedings” 
having reference to sections in this man- 
ner prominently indicates that the origi- 
nal scheme with regard to power over 
“inquiry” is not affected. Apart from 
that, the words “any inquiry” and “pro- 
ceedings” are not clubbed together ty 
the conjunction “and” ‘but are in the 
setting of a phrase having a disjunction 


of “or”. It is primary to attribute zo 
the legislature when “or” is used 
that it intends to indicate by its 


own language a disjunction and effect 
must be given, unless the context would 
otherwise indicate, to the use of that 
disjunction and the meaning of tae 
enactment gathered. On a plain reading 
of sub-sec. (2) as well as the proviso 
appended to that sub-section, it is appa- 
rent, therefore, that the words “inquiry” 
and “proceedings” are separate, distinct 
and different in scope and contempk- 
tion. The word “any” qualifying “in- 
quiry” shows that every inquiry under 
the provisions of that Act is clearly in- 
tended to be brought in; while as far 
es the records of the proceedings are cen- 
cerned, the same are restricted to thcse 
under Ss. 17 to-21 or under S, 27. This 
simple reading of the provisions cleaily 
throws light and eminently furthers the 
intention of enacting revisional jurisd.c~ 
tion. It is intended, subject to the statute 
or subject to the provisions of other sec- 
tions of the Act, to enable the State Gcv- 
erment or its delegate to call for the ze- 
cord of every inquiry contemplated by 
the provisions of the Act or call for the 
proceedings required to be undertaken 
under Ss. 17 to 21 or S, 27. It is only 
when other provisions of the Act prov.de 
otherwise that the amplitude of tais 
power with regard to inquiry will be 
curtailed. (Case law discussed). (Para 9) 

(D) Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1961), 
S. 45 (2) and Proviso — Revisional v0- 
wers — Scope of — Impact of proviso, 


The period of limitation stipulated by 
the proviso shows that the making of 
the declaration is the point of reference 
for the purpose of computing the time 
of three years. If conditions are satisfi- 
ed, it is apparent that the revisional 
jurisdiction conferred by sub-sec. (2) of 
S. 45 would not be available to the 
authority for its @xercise. It, howerer, 


does not mean that revisional scrutiny 
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can be made only after a composite de- 
claration is made under sub-sec. (1) of 
S. 21. The revisional power and its 
enactment is widely worded so as to be 
available to the authority to reach the 
matters of legality and propriety with 
respect to any inquiry under the Act, 
and with respect to specific proceedings 
as contemplated by Ss. 17 to 21 as well 
as S. 27. The power is intended to be 
exercised thus even before the final de- 
claration is made. The whole interlocu- 
tory field of the inquiry which includes 
several statutory steps or stages is thus 
open to revisional scrutiny under sub- 
sec. (2) of S. 45 even before the decla- 
ration is made. (Paras 20, 21) 

(E) Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1961), 
S. 45-A — Revisional powers under — 
Scope of. . 


It is also possible to see in the scheme 
of S. 45-A as compared with the earlier 
provision of S. 45 (2) that the operative 
part of sub-sec. (2) permitted to revi- 
sional authority to affect the order pass- 
ed under S. 27 and presumably that 
phrase indicated a restrictive operation 
of jurisdiction. Now, under $S, 45A not 
only the order can be touched but every 
stage of the inquiry or proceedings that 
may be available under S. 27 can be 


the subject-matter of the  revisional 
jurisdiction. (Para 24) 
(F) Maharashtra Agricultural Lands 


(Ceiling on Holdings) Act (27 of 1961), 
Ss. 45 (2) and 33 — Revisional and ap- 
pellate jurisdictions do not conflict. 


Revisional and appellate jurisdictions 
do not lead to any conflict in their exer- 
cise, (Para 24) 


The revisional and appellate jurisdic- 
tions are coordinate and exercise of the 
jurisdiction in these coordinate divisions 
will be uniform and not contradictory. 
It is, therefore, implicit that in a given 
case if the matter has been subjected 
to appellate scrutiny, the revisional 
jurisdiction to annul or contradict the 
orders made in appeal would hardly be 
available. So would be the vosition with 
regard to the orders made. in exercise 
of the revisional power with regard to 
interlocutory stapes of the inquiry when 
the self-same ground is made before the 


- appellate authority. The jurisdictions be- 


ing coordinate the orders and decisions 
made therein would be equally binding 
and will have to be given effect to as 
such. If the record called for revisional 
scrutiny answered the description of the 
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term “any inquiry” postulated by any of 
the provisions of the Act, the authority 
under sub-sec. (2) of S. 45 will have the 
power and jurisdiction to peruse the 
same for the purpose of satisfying itself 
as to the legality and propriety of that 
inquiry and make. such consequential 
orders as may be necessary for curing 
the defects, of course, operating upon the 
field of illegakty and impropriety. 
(Para 24) 
(G) Maharashtra ‘Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1561), 
S. 45 (2) — No anomaly in language of 
S. 45 (2) — Amendment whether can be 
drawn upon to introduce anomaly — 
(Interpretation of Statutes). 


As there is no anomaly in the langu- 
age of S. 45 (2), it would be impermis- 
sible to read an anomaly in it by in- 
terpretation and then draw upon the 
amendment so ‘as to receive such con- 
structed anomaly. (Para 22) 


(H) Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1961), 
S. 45 (2) — Words “inquiry” and “pro- 
ceedings” im sub-sec. (2) are not synony- 


mous. (Para 17) 
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MASODKAR, J.:— The critical con- 
troversy raised by these two cases 
mainly impinges upon the jurisdiction of 
the Commissioner under the provisions 
of the’ Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act, 1961 (herein~ 
after referred to as the Act) to call for 
the record of the inquiry of the Col- 
lector so as to find out the liability of 
the holder to file. returns and make ap- 
propriate orders under S. 45 (2) thereof. 
In each case the record that was called 
for and taken into account consisted of 
the orders made by the authority under 
S. 13 (2) holding that the petitioner in 
each case was not liable to file the land 
return under S.°12 of the Act. The 
central submission is that sub-sec. (2) of 


S. 45 does not permit exercise of revi- 


sional power by the Commissioner with 
regard to the orders so made under S. 13. 
-2. Turning to facts, .the same are 


few. In Special Civil Application No. 703 
of 1972 proceedings were initiated under 
S. 13, of the Act. by a notice and the 
Special Deputy Collector, came to the 
conclusion that the. vetitioner Jamunabai, 
being a holder’ of land less than the 
ceiling area, was not liable to file a re- 
turn. “He made an order on 18-4-1968 
to that effect. After issue of the notice, 
the Commissioner revised that order 
holding that the petitioner. Jamunabai 
was ‘a surplus holder. The Commis- 
sioner’s order dated 21-2-1972, apart 
from setting aside the order made by 
the Special Deputy Collector, further 
purported to give a finding that the sale 
effected of S. No. 83, area 29 acres 23 
gunthas, of Chandpur, was hit by 
Section 8 and available for taking into 
account. Thus holding the impugned 
order held that there was surplus with 
the landholder end further purported to 
determine that surplus; and has made a 
direction to delirnit 21 acres 1 guntha as 
surplus land. Apart from the jurisdic- 
tion, the making of such order is also 
under challenge in this petition. 

3. In the companion petition, namely, 
Special Civil Application No. 565 of 1973, 
the issue is restricted to jurisdiction, as 
by the impugned order made by the 
Commissioner dated 13-4-1973 the Spe~« 
cial Deputy Collector is directed to make 
a detailed inquiry about the land sold 
by the petitioner Gangshettiwar and 
make a fresh order against the land- 
holder calling upon the Jandholder to 
file a return under S. 12 of the Act. 
That order does not decide any contro- 
versy ‘but only holds: that there is a 
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prima ee case- calling for re inquiry 
‘under S. i : 


4, For oe petitioners it is oaee 
that 5. 45 (2) of the Act operates on a 
restrictive field and confers jurisdiction 
only with regard to the inquiries ard 
proceedings which have reference to tke 
provisions of Ss. 17 to 21 and. S. 27 of 
the Act. Several provisions of the Act 
are brought to our. notice to. indicace 
that the provisions of Ss. 17 to 21 ard 
27 appropriately are only intended -. by 
the Legislature to be the ‘subject-matter. 
.of revision. . It is contended that the use 
of the word “under”. followed by the 
sections mentioned in the body of: sub- 
sec. (2) of S. 45 controls ‘both “inquiry” 
and “proceedings” preceding it. Simi- 
larly, the same construction is’ placed on 
the phrase occurring -in the proviso. 
Accordingly; whether it- be an inquiry or 
. proceedings under S. 13, the revisional 
power, it is submitted, is not available. 
As an. alternative submission and as a 
matter of construction, it is submitted 
that the--injunction:.of S. 13 and the 
steps required to. be taken: by that pro- 
vision partake the character of proceed- 
ings and not ofan inquiry. If it be pro- 
‘ceedings it is clearly excepted from “the 
irevisional power, ‘Aid is also taken from 
‘the amendment: ‘of this law by the urs 
ther enactments. y- : 4 


` 5. ‘As against this, for the State as we 
‘can gather from submissions of. the coun- 
sel and the written note dated 21-9- 1977, 
it appears to be-the stand that the words 
“any inquiry” in sub-s. (2) of S. 45 ere 
referable to Ss. 17 to 21 and 27; so also 
word: “proceedings” and further by ccn- 
struction only effort is to submit that be- 
cause §.--18 requires the Collector ` ‘statu- 
torily to find the holding of ‘each person 
with reference to his entitlement to the 
ceiling drea, the inquiry under S. 13 is 
also an inquiry ‘under S. 18, and by. this 
cireumlocutory logic’ jurisdiction of revi- 
sional scrutiny under S. 45 (2) is assert- 
ed. ` The approach herein is far from 
clear and is not very’ ‘happy. 


6. It would indeed ‘follow: on the aub 
mission: of the “State that the’ petitioners 
would be entitled to succeed, -for if the 
word “inquiry” is-referable to the pzo- 
visions of Ss. 17 to 2l- and 27; it would 
exclude. S. 13 of the Act; as it is futile 
on the part of: the.State to say that’S. 18 
contemplates an inquiry under S. -13 and, 
therefore, . the. revisional ‘power’ is avail- 
able. Such a ‘strenuous exercise is im- 
permissible while. interpreting . matters of 
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jurisdiction and statutory: power parti- 
cilarly when language of law should be 
peimarily .approached -as conveying - its 
terms. simply about what it enacts and 
what powers it confers. and jurisdiction 
it constructs.. _Circumlocution is’ fraught 
with clear uncertainty; and in this case 
ex. facie unsustainable, .. 


7. Moreover; the” matters of inter- 
pretation of' the statute do not depend 
on such facile and simplistic conces- 
s.ons; and under our system of law inter- 
pretation is- the primordial function of 
tae Court. Even a bare look’ at S. 18 
shows that it has-no reference to S. 13 
cr any inquiry thereunder and. it enacts 
riatters. of. proceedings in an inquiry 
under S. 14 itself which has to be initiat- 
ed upon returns filed- by the landholder. 
There is material distinction ..between 
Ss. 13 and 14 themselves, the former 
cealing „with the case of a person. who 
kas either not. filed a. return or filed: a 
return which is believed to be false or 
wrong. ,, Section .13- and its scope is defi- 
nite as far as the matters of filing re- 
turns are concerned. Primarily it is _to 
kave the return or a correct return that 
the provisions are enacted” In a given 
case inquiry under S. 14 would énsue 
enly after orders are made -under S: ‘13 
ef the Act. Section 18 has no operative: 
cunction at’ the stage of S. 13 itself. ie 

8... Now, we proceed’ ‘to extract provi- 
sions of’ ‘S. 45 (2) along with the Proviso 
that read as” follows : 


“The State Government. may, suo Taste 
or on, an application made to it by:'the 
aggrieved person; at any time,- call for 
she. record of any inquiry or proceedings 


dander Ss.-17 to 21 (both: ‘inclusive) or 
ander S. 27 for the purpose of satisfying 
tself as to’ the. legality or propriety of 
any inquiry or proceedings (or any part 
hereof) ‘under those sections or’ of any 
order passed under S. 27 and may pass 
such order thereon’ as. it deems fit, after 
Ziving the party a reasonable “opportu- 
nity of being heard; 

Provided . that, nothing in. the sub-sec- 
tion shall entitle the State Government 
to call for the record of any inquiry or 
proceedings of: a - declaration or. part 
thereof under S. 21 in relation to ‘any 
land, unless an appeal. against any ‘such 
declaration or part thereof has. not been 
filed within the period provided for it, 
{the possession of such land has not been 
taken under sub-s. (4) of S. 21) and a 
period of three years from the date of 
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such declaration or part thereof has not 
elapsed,” (underlining ours) 
The words in brackets in the proviso 
have been omitted retrospectively by 
Maharashtra Act No. 26 of 1976 dated 
17-7-1976. This sub-sec. (2) is a part of 
the provisions of S. 45 which are titled 
as “control”, Sub-section (1) confers 
upon the Stete Government authority 
over the officers who act under the pro- 
visions of the Act. Sub-section (2) in 
this form was substituted by S. 4 of 
Maharashtra Act No. 32 of 1965, the ear- 
lier provision being : 


“The State Government may suo motu 
or on an application made to it by an ag- 
grieved person at any time, call for the 
record of any inquiry or the proceedings 
of the Collector under S. 27 or the offi- 
cer authorised under that section, for the 
purpose of satisfying itself as to the lega- 
lity or propriety of any order passed by, 
and as to the regularity of the proceed- 
ings of, the Collector or authorised offi- 
cer and pass such order thereon as it 
deems fit.” 


9. The charge made by the amend- 
ment which was by substitution of the 
whole sub-section, as far as the present 
debate is concerned, is significant in two 
respects. Firstly, it maintained the words 
"any inquiry” as they were, and se- 
condly, it omitted “the” which is a de- 
finite article, before “proceedings” as 
was available in the original sub-s. (2). 
It is clear, therefore, that under the ori- 
ginal provisior, the revisional power 
could be invoked with regard to any in- 
quiry. However, the said power was not 
available with regard to the proceedings 
under any other section except S. 27. 
The amendment, though it is by sub- 
stitution, clearly retained the power of 
revision which was already there with 
regard to the records of any inquiry and 
specifically widened the revisional power 
with regard to the proceedings by adding 
the provisions cf Ss. 17 to 21. Not only, 
therefore, the proceedings under these 
sections could be subjected to the pro- 
cess of revisional scrutiny but also the 
records of any inquiry can be called for 
that purpose. Retention of the words 
“inquiry” and additions to “proceedings” 
having reference to sections in this 
manner prominently indicates that the 
original scheme with. regard to power 
over “inquiry” is not affected. Apart 
from that, the words “any inquiry” and 
“proceedings” are not clubbed together 
by the conjunction “and” but are in the 
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setting of a phrase having a disjunction 
of “or’. It is primary to attribute to the 
legislature when “or”? is used that it in- 
tends to indicate by its own language a 
disjunction and effect must be given, un- 
less the context would otherwise indi- 
cate, to the use of that disjunction and 
the meaning of the enactment gathered. 
On a plain reading of sub-s. (2) as well 
the proviso appended to that sub-sec- 
tion, it is apparent, therefore, that the 
words “inquiry” and “proceedings” are 
separate, distinct and different in scope 
and contemplation. The word “any” 
qualifying “inquiry shows that every 
inquiry under the provisions of that Act 
is clearly intended te be brought in; 
while as far as the records of the pro- 
ceedings are concerned, the same are 
restricted to those under Ss. 17 to 21 or 
under S. 27. This simple reading of the 
provisions clearly throws light and 
eminently furthers the intention of enact- 
ing revisional jurisdiction. It is intend- 
ed, subject to the statute or subject to 
the provisions of other sections of the 
Act, to enable the State Government or 
its delegate to call for the record of 
every inquiry contemplated by the pro- 
visions of the Act or call for the pro- 
ceedings required to be undertaken 
under Ss. 17 to 21 or S. 27 of the Act. It 
is only when other provisions of the Act 
provide otherwise that the amplitude of 
this power with regard to inquiry will 
be curtailed. 


10. The reading suggested for the 
petitioner or for the State obviously does 
violence to the words used by the Legis- 
lature, for we will have to read “and” in 
place of “or”, and we will have to give 
no significance to the word “any” pre- 
ceding “inquiry”. Similarly we will 
have to attribute to the Legislature an 
anomalous intention that though it uses 
two different words, it intends to convey 
by two different words the same statu- 
tory process—call it inquiry or proceed- 
ings. There are no compelling reasons 
to resort to any such approach. 

11. Now, it appears to us well settled 
that the words like “proceedings” or 
“inquiry” used by a given statute are to 
be understood in the context of that 
given statute; for the legal term like 
“proceeding” may have a wide as well 
as narrow connotation: See Ganga Naic- 
ken v. Sundaram Ayyar (AIR 1956 Mad 
597); Shantilal v. N. A. Rangaswami 
(1977 Mah LJ 587 (FB) para. 13 at p. 604) 
for the consideration of the term “pro- 
ceeding” in Art. 226 of the Constitution, 
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Collector of Monghyr v. Pratap Singh 
(AIR 1957 Pat 102) (FB) where “proceed- 
ing” jis treated as a form of action n 
which it is brought or defended: Brijal- 
lal v. State of U. P. (AIR 1958 All 621) 
as indicating that “proceeding” can be a 
civil action: and: Kapur: Singh v. Union 
of India (AIR 1957 Punj 173) (FB). n 
Pryor v. City Offices Co. ((1883) 10 QED 
504) a distinction is noted while consi- 
dering the provisions of Ss. 89 and 90 >of 
the Judicature Act, 1878, that the word 
“proceeding” can be used as denoting 
action, or as was held in Richards v. Crl- 
lerne ((1881) 7 QBD 623) it may indicate 
any stage of action, 

12. It appears to us primary to o3- 
serve that the word “proceeding” would 
take colour from the context, and the 
context alone is determinative of its true 
scope, for proceeding by itself may inci- 
cate the whole action or it may be a 
mere step in action. That term in the 
context of law is generally understood as 
indicating the form and manner of con- 
ducting juridical business before a cotrt 
or judicial officer; regular and orderly 
progress in form of law; including all 
possible steps in an action from its com- 
mencement to conclusion by judgment. 
The term can appropriately be applicatle 
in a legal sense, only to judicial acts be- 
fore some judicial tribunal or may taze 
in the prescribed mode of action for 
carrying into effect the legal right or 
the scheme of the statute (Black’s Lew 
Dictionary, revised fourth editicn, 
p. 1368). It can be synonymous with a 
step in action or may even indicate as 
comprising of every stage of the actioa: 
see Smalley v. Robey & Co. ((1962) 1 
QB 577), including that of signing of the 
judgment: see Deighton v. Cockle ((1912) 
1 KB 206). The decision in Bassano v. 
Bradley (1896) 1 QB 645) shows that an 
action may not be a proceeding. There 
the question arose whether an action 3y 
charity trustees to recover rent-charge 
would be a proceeding within S. 41 of 
the Charitable Trusts Act, 1853, having 
a phrase “suit or other proceeding”. (see 
also Humphrise v. Worwood ((1894) 64 
LJ QB 437) negativing the contention 
that an action under the Municipal Cor- 
poration Act, 1882, having reference to 
S. 41 would be a proceeding within the 
meaning of the. Publie Authorities Pro- 
tection Act, 1894)). 


13. Having these in-built distinctive 
characteristics of a “proceeding” lead us 
to interpret in the present context that 
proceedings means “step in action” or 
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“the form of action” of the statutory re- 
quirements enjoined upon by law upon 
the instrumentality or authority and is 
as such distinguishable irom the action 
of the inquiry or the cause itself. There 
is no reason to think that the Legislature 
was not aware of these distinctive pro- 
cesses known to law. In the context too, ` 
the words “inquiry” and “proceedings” 
appear to be used by the present section 
clearly in different sense. 


14. On this aspect there is further in- 
ternal evidence offered by the other pro- 
visions of the Act. Section 14 (1) directs 
the Collector to hold an inquiry. Sec- 


tion 17 (1) enjoins upon the Collector to 
issue notice for holding an inquiry under 


S. 14. Section 18 further enjoins upon 
the Collector to hear the holder and 
other persons interested during the in- 
quiry and further requires him to con- 
sider the statutory matters enacted by 
Cls. (a) to (1) thereof. Section 19 again 
uses the words “any inquiry” and con- 
fers power on the Collector to restore land 
to the landholder. Section 20 which goes 
with S. 19 requires the Collector to issue 
notice to the landlord and sub-s. (3) there- 
of directs the Collector to ascertain the 
matters stated in Cls. (a) and (b) thereof. 
Chapter V deals with compensation and 
S. 25 (1) enjoins upon the Collector to 
inquire into the claims made for com- 


pensation. Chapter VI deals with dis- 
tribution of surplus land and lays down 
the procedure therefor. Section 40 em- 
powers the Collector to make orders of 
summary eviction after such inquiry as 
he may deem fit. 


15. These provisions are useful guide 
as providing internal evidence to indi- 
cate that the word “inquiry” has a spe- 
cial connotation and a specific purpose 
and it cannot be intermixed with some 
statutory steps which may precede or be 
contemporaneous or may ensue upon the 
making of the inquiry. _The process of 
inquiry is specific and unified by the 
very purpose for which the law enjoins 
upon the authority to hold the same. 
Contradistinguished with the inquiry is 
clearly the term “proceedings” and no 
better evidence is offered of the distinc- 
tion than the language of the Legisla- 
ture available particularly in Ss. 17 and 
18 of the Act. Having enjoined upon 
the Collector to hold an inguiry under 
S. 14. for the purpose of determining the 
surplus, S. 17 mandates that for the pur- 
pose of holding ah inquiry under that’ 
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section, the Ccllector shall cause a. public 
notice in the prescribed form to be given 
at convenient places ‘with the: specifica- 
tions mentioned therein and further -call- 
ing upon interested persons to submit to 
the Collector their objections. Sub-sec- 
tion (2) of S..17 directs to the same effect 
that the notice shall be served on -the 
holder and all other persons known -or 
believed to: be interested in the land. 
This provision of issue of Process in an 
inquiry is a step in action or a statutory 
provision so as to initiate the proper in- 
quiry. So is the language of S: 18 in 
that it enjoins upon the Collector to; hear 
the holder: and other persons interested 
in the land.as well take the eviderice ad- 
duced and consider the matters statu- 
torily raised by questions indicated’ by 
Cls. (a)--to (1) of that section. Section 18 
leaves no manner of doubt that by . the 
word “proceedings” the Legislature, in- 
tends to convey the steps in action or 
the steps or the stages ‘and its modality 
or form. 


-16. It is net universal nor is neces- 
sary rule that every’ proceeding must be 
an inquiry and every inquiry must be a 
proceeding. The context may indicate 
otherwise in that a proceeding may con* 
tain several inquiries: and an, inquiry. 
may contain . different prdceedings.'' As 
we are at S: 18, the. fulcrum’ of the statu- 
tory questions raised ‘by Cls. (a). to (D 
calling: for answers’ by’: determination.. is. 
the basis of an inquiry. ‘The determina- 
tion has to be done after hearing. the 
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persons interested ‘and ` the holder, -and 


after ‘taking into ‘account the evidence 
adduced. These clauses, though raised as 
questions, take into account several 
matters having reference to` different 
topics for eventual finding: of the’ ‘entitle- 
ment of the persons in respect of ‘land. 
It- may be- possible to submit that each 
of the topics‘ from (a)‘to ‘() contemplates 
gathering’ information and hence holding 
of'some ‘inquiry, but as we indicated, the 
Legislature has uséd the word “proceed- 
ings” ‘in the’ sense that it has to be the 
step in action, and what is enjoined by 
S. 18 or by the ‘provisions of Ss, 19 and 
20 are the ‘statutory’ steps or modes 
theredf by which eventually the ‘stage’ of 
the’ declaration under S: 21 is ‘reached 
that gives rise to new’ statutory ‘econse- 
quences. The inquiry is one unified pro- 
cess of gathering necessary material, and. 
that ‘is indicated by S. 14 itself. ' So also 
the dėclaration that is the’ ‘result of such 
inquiry is one and composite which is 
indicated by the terms of S~ 21: The 
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statutory steps during .all this: which. are 
of necessity. mandatory in -character are 
all indicated, by other sections preceding 
S. 2% having foundation. in power de- 
clared by S. 14 of the Act. Thus, . this 
scheme of Ss.-14 to 21: which is unified 
statutory scheme, if viewed as such in 
the context: of the. provisions of the Act, 
clearly. indicates that the inquiry. and 
the mode and manner of. its holding by 
the steps statutorily enacted are different 
in legislative intendment and are not one 
and the same, 


17. We have already .. 


indicated. that 


the word “inquiry” does. not. only mean 


the inquiry contemplated by S. 14 but 
there’ are other inquiries ‘specifically con- 
templated by the provisions of this Act. 
like the onè for compensation under Sec- 
tión 25 or for the purpose of summary 
eviction under S. 40; Even in the’ con- 
text of these provisions ‘and the intrinsic 
evidence available in the Act, the words 
“inquiry” and “proceedings” used by 
S. 45 ‘(2) cannot be treated a8 synonym. 
oùs.’ 


18. Now, the purpose . ‘of S. 45 (23 
which also can tea guiding principle. 
for proper interpretation is clearly to pro- 
vide supervision and scrutiny in . ‘higher. 
jurisdiction of the record of the. inquiry: 
as well making’ available a- remedy to. an 
aggrieved person. ‘This ’ process is com- 
monly known to law as the “modality of, 
revision, ‘Being a matter of finding 
jurisdiction ` and providing remedy, it 
would be right to lean in favour of the 
construction that would further that 
abject. Object of the provisions „of the 
Act can very wall be an aid in inter- 
pretation : , gee Bochringar “Knoll Ltd., 
Bombay v. Řegional Director, ' Employees 
State‘ ` Insurance `. Corporation, | Bombay 
(1977 .Mah LJ 389) : (1977 Lab IC 1116) 
where this ‘Court ‘observed that a con- 
struction that favours the object should 
be preferred. _Conferment of the revi-. 
sional ipower “is meant to subserve_ the 
judicial, scrutiny and is an -exercise that 
operates upon the original record... It is 
not the’ same as appeal; for the appeal is 
the continuation of the proceeding and 
is, as such distinct from revision as the 
latter 3 may not be the continuation at all. 
Enacting provision providing. for revision 
and indicating qualifications and limita- 
tion for its exercise are matters of law 
that permits ‘calling for records in -higher 
jurisdiction’ ‘so. as to -reach the’ errors: 
whith may be available on the face of 
the record and correct the same by cur< 
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‘ing defects coming ‘to. the surface ‘within 
the ken of the area‘of "legality and pro- 
priety”, see Babulal and Sons: v. Asst: 
Commr: of. Sales Tax, Nagpur: (1977 Meh 
LJ 324) and ‘the’ cases relied upon’ in 
para..8 thereof; To the construction 3f 
the provisions conferring’ such salutary 
-jurisdiction- we must apply ‘the rule of 
interpretation in bonam partem, so‘as to 
give effect to the terms of law and' to 
subserve the object of the provisions H- 
self, By holding for the petitioner we 
will be constructing the scope of -the 
jurisdiction itself. which does not even on 
plain reading of the language of the sec- 
tion admit. any such construction: The 
power is clearly conferred so as‘:to be 
operative upon and available as such with 
regard to “any inquiry” contemplated’ by 
‘the provisions: of. the Act ‘and the same 
is not: restricted to. mere “proceedings”: 
“Inquiry”. not- being “proceedings” «tre 
matters of particular ‘proceedings’. suzh 
as under Ss. 17 to 21 or under S. 27 are 
subjected to revisional scrutiny. Tne 
word “under” which means “below” and 
hence having~reference to statutory steps 
well goes with..the proceedings required 
to, be taken by Ss. 17 to 2r or S. 27, and 
not with. inquiry. i 
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19. Reading “the proviso “and keenak 
its purpose in view which is laying down 
qualifying conditions for exercise of re+ 
visional jurisdiction, does. ‘not make, in 
our opinion, any difference. The proviso 
no doubt appended to a sub-section lixe 
this is clearly enacted for indicating ex- 
ceptions to the main provision. but. may 
aid explaining what is meant to be con~ 
veyed by its part: see V. U. Uttarwar v. 
State (AIR 1977 Bom 99 at p. 157, 
para. 213 relying on Ishvarlal v, Moczi« 
bhai, AIR 1966 SC 459). However, the 
main function of the proviso is, as is 
stated by the learned Lord Greene, M. R, 
in Tabrisky,’In re Ex Parte Board of 
Trade ((1947) I Ch 565 at page 568) 
and which: appears to us, with respect, 
apposite in the present controversy, is to 
put a qualification on the power and to 
attach conditions to it. The learned 
Master of the ‘Rolls observed; y 


“All that the proviso does ‘is to put a 
qualification on the power-to attach can 
ditions.. That qualification is, of course 
limited to precisely what the proviso’ 
says. Once the requirements of the pro- 
viso are complied with, there is nothing 
left to ‘affect, or cut down the general 
power to attach conditions on which the. 
proviso is a. proviso.. It is common. 
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learning: that ‘the! object of a proviso is 
to cut down or: qualify emis which 
has gone before.” 


20. Turning . to. the. . present proviso 
which we have quoted - above, it is ex- 
plicit in that it lays down conditions or 
qualifications subject to.: -which alone the 
revisional power earlier indicated will be 
available. The.emphasis in the non db- 
stante clause with which proviso is en- 
acted .would cut down: the power. if the 
conditions of the proviso are satisfied. 
These conditions clearly have a point of 
reference ‘being the declaration or any 
part thereof made under S. 21, but the 
condition is equally a part of the statute 
and it need not, on extraneous considera- 
tions, be enlarged. by interpretation. 
With regard.to this proviso in Baswant- 
rao v. Commr., -Nagpur Division (Spe-= 
cial Civil “Application No. gi of 1972 de- 
cided on 5-9-1977 (reported in AIR 1978 
Bom 167) we had occasion to observe that 
the conditions. enacted by the proviso 
have reference to the composite declara- 
tion made under S. 21 (1) and not to any 
anterior stages thereof. -The period -of 
limitation stipulated ` by the proviso 
shows that the making of the declaration 
is the point of-reference for the purpose 
of computing the time of three years. If 
conditions are, satisfied, it is apparent 
that the revisional jurisdiction conferred) 
by sub-s. (2) of S. 45 would not be avail- 
able to the authority for its exercise. ` 

21: The submission for the petitioner 
that these conditions of the proviso indi- 
cate that the revisional scrutiny can only 
be made after a composite declaration is 
rendered under sub-s. (1) cf S. 21, is 
without any merit. In fact, the language 
of the proviso shows otherwise. ‘The re- 
visional power and its enactment is 
widely worded so as to be available to the 
authority to reach the matters of lega- 
lity and propriety with respect to any in- 
quiry under the Act, and with respect to 
specific ‘proceedings as contemplated. by 
Ss. 17 to 21 as well S. 27. The power is 
intended to be exercised thus even be- 
fore the final declaration is made, The 
whole interlocutory field of the inquiry 
which includes several statutory steps or 
stages is thus open to revisional scrutiny 
under ‘sub-s. (2) of S. 45 even before the 
declaration is “made, ` 


22. Reliance pai. on $. 45-A in- 
serted: by Maharashtra Act 21 of 1975. 
which also amended. the ‘provisions of, 
sub-s. (2) of S. 45:does not really: fur» į 
ther the present debate in favour 'of the’ 
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construction canvassed for the petitioners. 


By S. 30 of that Act, from the body of 
sub-s. (2) references to S. 27 were taken 
out and a separate S. 45-A specifically 
enacting revisional jurisdiction in favour 
of the Commissioner with regard to. pro- 
ceedings under S. 27 was enacted. It 
was suggested that the words “any in- 
quiry or proceedings under S. 27” in the 
amended S. 45-A (1) (a) are indicative 
of the intention of the Legislature to 
treat the words “inquiry” and “proceed~ 
ings” as synonymous and that intention 
should be given effect to while even con- 
struing the words of the present sub-sec- 
tion (2) of S. 45. We are conscious of 
the doctrine that amendments sometimes 
throw light on the intention of the Legis- 
lature provided there are: ambiguities in 
that regard. Here, as we indicated, we 
do not find any ambiguity in the language 
used by S. 45 (2) On the other hand, 
we are following the rule of plain read- 
ing of the language and giving effect to 
the words used by the Legislature which 
is the only best repository of the legisla- 
tive intent. There is no anomaly in the 
language of S. 45 (2), and by interpreta- 
tion it should be impermissible to read 
an anomaly and then draw upon the 
amendment so as to receive such con- 
structed anomely. 


23. The purpose of the Amending 
Act No. 21 of 1975 was moreover to in- 
troduce several changes in the structure 
of law itself including the provisions for 
different ceiling areas and provisions for 
even penalties quite different in con- 
templation. Section 45 (2) was further 
split up by the amendment so as to make 
it specific by enactment of S. 45 that all 
the records of inquiry or proceedings 
under S. 27 should be available to the 
Commissioner for revisional scrutiny. 
Now, the matters of S. 27 which are pri- 
mary and in law can be said to be matters 
of proceedings, for without following the 
steps enjoined upon by that provision no 
distribution could ensue, may also in- 
volve the making of certain inquiries to 
find out entitlement of persons to allot- 
ment of the surplus land in distribution 
proceedings. So as to clarify that such 
inquiries too which would be held under 
the provisions of S., 27 be available for 
revisional scrutiny, S. 45-A appears to 
have been enacted as a separate provi- 
sion. 

24. It is also possible to see in the 
scheme of S. 45-A as compared with the 
earlier provision of S.. 45. (2) that the 


operative. part cf sub-s, (2) permitted the 
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revisional authority. to affect the order 
passed under S. 27 and presumably that 
phrase indicated a restrictive operation 
of jurisdiction. Now, under S. 45-A not 
only the order can be touched but every 
stage of the inquiry or proceedings that 
may be available under S. 27 can be the 
the subject-matter of this jurisdiction. It 
was faintly argued that in some cases as 
there is a provision for appeal, the 
scrutiny under S. 45 (2) would create con- 
flict of jurisdiction and the terms of pro- 
viso upon our interpretation would not 
be adequate to foreclose the scrutiny 
under S. 45 (2). In Baswantrao’s case 
(AIR 1978 Bom 167) (supra) we have em- 
phasised that these, the revisional and ap- 
pellate jurisdictions are co-ordinate and 
exercise of the jurisdiction in these co- 
ordinate divisions will be uniform and not 
contradictory. It is, therefore, implicit that 
in a given case if the matter has been 
subjected to appellate scrutiny, the revi- 
sional jurisdiction to annul or contradict 
the orders made in appeal would hardly 
be available. So would be the position 
with regard to the arders made in exer- 
cise of the revisional power with regard 
to interlocutory stages of the inquiry 
when the self-same ground is made be- 
fore the appellate authority. The juris- 
dictions being co-ordinate the orders and 
decisions made therein would be equally 
binding and will have to be given effect 
to as such. We have, therefore, no doubt 
that if the record called for revisional 
scrutiny answered the description of the 
term “any inquiry” postulated by any of 
the provisions ‘of the Act, the authority 
under sub-s. (2) of S. 45 will have the 
power and jurisdiction to peruse ` the 
same for the purpose of satisfying itself 
as to the legality and propriety of that 
inquiry and make such consequential 
orders as may be necessary for curing 
the defects, of course, operating upon the 
field of illegality and impropriety. 

25. Now, what is an inquiry or what 
can constitute an inquiry the record of 
which can be subjected to this revisional 
scrutiny, and whether the provisions of 
S. 13 and the decisions recorded therein 
could be styled as the decisions record- 
ed in an inquiry, are two companion 
questions which arise having found the 
jurisdiction in favour of the Commis- 
sioner, 

26. Wherever the sections of this Act 
use the term “inquiry” as we indicated 
above, with reference to the provisions 
of S. 14 leadins to S. 21, or under S. 25, 
_or S.: 40, its scheme indicated that in the 
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context of the present law, the term 
“inquiry” is used by the Legislature’ 
having some distinctive attributes of its 
own. As a term of law “inquiry” simp_y 
means a legal or judicial proceeding 
wherein facts are found on the basis Df 
which the liability or the disability of a 
person is eventually judged. To. the 
English language the word “inquiry” 
connotes the act or an instance of seex- 
ing the truth, information or knowledze 
about something or examination into facts 
or principles. Though it is synonymouis 
with the words like inquisition, inves‘i- 
gation, probe or inquest, it acquires a 
specific meaning by the context in whith 
it is used, primarily being a term ap- 
plicable to. any quest for truth or in- 
formation; see for meaning Webste-’s 
Third New International Dictionary, 
page 1167 and Stroud’s Judicial Dic- 
tionary, fourth edition, pages 1378-79. 


27. In the context of the present Act 
which is declaratory in part and enabling 
in part, it is appropriate to observe that 
a statutory machinery is created so as 
to find entitlement of the persons to hcld 
agricultural land to the extent of the 
ceiling area and to acquire surplus laad 
for the purposes of the State. With this 
purpose, the statutory declaration prohi- 
biting persons from holding land in ex- 
cess of the ceiling area. as determined 
under the provisions of the Act is made 
‘by S. 4. To give effect to this statutory 
declaration which, in other words, is en- 
titlement of the person to hold the ceil- 
ing area, the process of determination of 
that area is postulated. In the back- 
ground of this process of determination 
we have to understand the term “m- 
quiry” as available in several secticns 
by this Act. Chapter IV which is titled 
as “Suprlus Land” contains Ss. 12 to 21 
and the aim and object of all the seve- 
ral provisions is to permit under the au- 
thority of the law the Collector to make 
a declaration as contemplated by S. 21. 
As we stated above, for that Ss. 14 to 21 
contemplate a unified inquiry which kas 
initiation in issue of a notice and whith 
contains proceedings partaking of the 
steps enjoined by statute of taking ewi- 
dence, hearing the parties affected, 
raising statutory issues and answering 
them. Having’ answered them, S. 21 
shows that the decision on Cls. (a) to ie) 
has to be recorded in a compendious or.. 
composite form and that composition is 
a statutory statement called declaration,” 
under S. 21 (1) of the Act: see Baswart- 


rao v. Commr., Nagpur. Division. . (Spes 
"4078 Ram NA UT nO AR 


Jamunabai v. State. 


(Masodkar J.) {[Prs. 26-28} Bom. 209 


cial Civil Application No. 91 of 1972) : 
(AIR 1978 Bom 167). Upon this declara- 
tion, sub-ss. (3) and (4) show that new 
entitlements arise in favour of the per- 
son who. is a holder of the land as well 
in favour of the State. which can acauire 
the surplus land. This. declaration or 
any part thereof can ‘be subjected to ap- 
peal under S. 33, or can be the subject- 
matter of revision under S. 45 (2). Thus, 
there are distinct characteristics of the 
inauiry in that there is an initiation by 
a notice affording hearing including re- 
cording of evidence followed by conside- 
ration and decision that can be subject-- 
ed to an appeal. So is the position with 
regard to the inquiry contemplated by- 
S. 25 regarding the matters of determi- 
nation of compensation and its appor- 
tionment, Somewhat similar is the 
scheme of S. 40 dealing with summary 
eviction of the person which can only be 
after holding such inquiry as the Col- 
lector may deem fit. It is implicit in 
S. 40 that there would be initiation by a 
notice and a hearing afforded before the 
order for summary eviction is made. All 
such matters, S. 33 indicates, can be the | 
subject-matter of appeal. 


28. Applying thus the available tests, 
i.e. initiation by notice, hearing by the 
concerned authority and determination 
of the cause by making an order which 
can be the subject-matter of appeal. we 
have little hesitation in holding that the 
provisions of S. 13 indicate that an in- 
quiry is postulated by its own terms. 
The purpose of all this law is the de- 
termination of the person’s entitlement 
to hold land to the extent of the ceiling 
area and of surplus surrender for acaui- 
sition by the State. All persons who 
hold land which could be said to be. sur- 
plus are enjoined by S. 12 to file returns. 
If the return is filed, S. 14 enjoins an 
inquiry into the return. It is firstly in 
those cases where the return is not filed 
or the person omits to file: the return but 
it is necessary to determine the entitle-- 
ment of the person to hold the land 
under the provisions of this Act that 
S. 13 postulates that wherever the: Col- 
lector, having reason to believe that a 
person, without any reasonable cause, 
though required by S. 12 to file the re- 
turn has failed to da so, will issue notice 
to such person asking him to show cause.: 
why the penalty provided by sub-s. (1) 
should not be imposed on such person. 


_In case. of wrong return wilfully made 


same .steps will have to be taken. This ` 
is a. clear conferment: of power or crea-: s 
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tion of jurisdiction in favour of the Col- 
lectcr so. as to call upon the person by 
issue of notice to show cause and that 
power can be exercised upon the satis- 
faction of the Collector from material 
that may come to his cognizance that 
such person was bound under S. 12 to 
furnish the return of his holding and has 
failed without a reasonable cause so to 
do. Sub-section (2) of S. 13 thus postu- 
lates issue of the notices and indicates 
the purpose for which the notice is 
issued, being the one as to why the 
penalty provided by sub-s. (1) should not 
be imposed upon such person, It fur- 
ther enjoins upon the Collector and it is 
all implied by the very concept of im- 
position of penalty that the Collector 
will consider the reply and give a fair 
opportunity of hearing to the notices; 
and after that alone would record by 
an order a finding or a conclusion that 
will enable the Collector to impose 
penalty. ‘Thus, there is hearing postu~ 
lated: so also determination by making 
an order. Sub-section (2) of S. 13, there- 
fore, postulates holding of an inquiry 
about the reasonable cause into the 
failure to submit the return or even 
wrong filing of the return. These’ have 
all the attributes of an inquiry as con- 
templated by this law. It has initiation 
by notice, of granting hearing, and fur- 
ther of making order.’ Taken all these 
together it cannot but be “the inquiry.” 
It is further clear from the provisions 
of S. 33 (1) that an order made under 
sub-sec. (2) of S. 13 can be the subject- 
matter of appeal. We cannot, there~ 
fore, share the view that was seriously 
canvassed for the petitioners that what 
is contemplated by sub-sec. (2) of S. 13 
of this Act is a mere proceeding and 
not an inquiry within the meaning of 
S. 45 (2) of the Act. As we see, in the 
context of the several provisions, the 
term “inquiry” has a specific meaning, 
being the one that it is a process by 
which information is collected so as to 
determine the eventual entitlement of 
the person in the matters of his holding 
land, That process has distinctively the 
initiation by. a notice followed by requi- 
site hearing and the conclusion which 
will take the shape either of a decision 
or an order. Added to this are the 
provisions providing for appeal against 
the orders that conclude the inquiry (see 
the provisions of S. 33). 


29. By this attributive test, whatever 
passes under the provisions of sub-sec. 
(2) of S. 13 and is concluded by an order 
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subject to appeal clearly answers the 
term “inquiry”. Once we reach result, 
there is nothing to arrest the operation 
of S. 45 (2) of the Act subject to what 
we have observed earlier that this þe- 
ing a coordinate jurisdiction the same 
shall not nor can be exercised so as to 
affect the competent orders that may 
be made in appeal and that power can 
only be exercised so as to achieve uni- 
formity in adjudication by coordinate 
authorities. If the inquiry under sub- 
sec. (2) of S. 13 be not within the re- 
visional jurisdiction, there is clear possibi= 
lity of perpetrating even fraud on statute, 
for the person though liable to be sub- 
jected to the determination of the ceiling 
area, would not be touched simply be- 
cause an erroneous or improper order 
is made under S. 13 (2) of the Act. One 
of the purposes for which the power 
under. S. 45 (2) is conferred was to en- 
sure fair investigation and proper and 
effective implementation of the provisions 
of the Act: see Kashinath v. State of 
Maharashtra (19735 Mah LJ 479 paras 10 
to 12). There is no compelling reason 
to keep out the inquiry under S. 13 (2) 
from the revisional jurisdiction conferred 
and created by S. 45 (2). Whether the 
Legislature uses the word “inquiry” or 
not in S. 13 would not for this purpose 
be decisive. It will be the character 
of the entire process that would deter- 
mine whether it is an inquiry or not, 
and where upon scrutiny it answers the 
attributes of an inquiry, there is no rea- 
son to except the same from the revi- 
sional jurisdiction. On the other hand, 
both for the aggrieved person who may 
be affected by any unjust, improper or 
onerous orders made under S. 13 (2) as 
well as for the authorities under the 
Act, interpretation of the revisional po- 
wer so as to include the inquiry under 
S., 13 (2) would further the object of 
justice and fairplay. Ta the aggrieved 
person it has to be a remedy so as to 
get redress; and to the law machinery 
of supervision so as to achieve the objects 
thereof. If we were to hold that there 
is no revisional scrutiny possible, then 
by sheer failure to file an appeal, the 
aggrieved person will be subject to the 
penalty without there being any other 
remedy available under this Act. The 
process under S. 13 (2) can be a penal 
process and we cannot conceive of the 
imposing of the penalty without holding 
an inquiry and decisions about the 
penalty without being open to correction 
either in appeal or by taking up seri 
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tiny in revision. even suo motu. The 


Legislature appears. to have consciously 
and for good reasons enacted the com- 
pulsive process of S. 13 (2) providing 
for serious penal consequences as „tae 
part of system of law regarding agricul- 
tural lands by clearly keeping it expo- 
sed to scrutiny both in appellate and 
revisional jurisdiction. . 


30. For all these reasons, we are in- 
clined to hold that there was' no lack of 
power in the Commissioner in calling 
for the record of the inquiry under 8. 13 
(2) and making appropriate orders - in 
that regard. In view of this conclusion, 
the first question raised in Jamunabai's 
case and the -sole question raised in 
Gangshettiwar’s case are answered in the 
negative, and Special Civil Application 
No. 565 of 1973 would stand dismissed. 


31. That leaves a small matter as far 
as Jamunabai’s petition is concerned, 
and there the. petitioner appears to us 
to be on a firm ground. By the impugn- 
ed order the Commissioner has purport- 
ed to decide the entire ceiling area en- 
titlement as well found the surplus land 
‘By the simple fact .of ignoring a sale 
because of the provisions of .S. 8 of the 
Act, Such exercise of power by the 
Commissioner is. not at all warranted 
and is erroneous. The records that were 
called for pertained to an inquiry uncer 
S, 13 (2) which had terminated in favour 
of the landholder as the Special Deputy 
Collector found that the landholder was 
‘not Hable to file a- return. If the Com- 
missioner was minded to set aside that 
order by exercising the revisional pow2r, 
he could only make order which would 
Þe in consonance with and. which will 
be within the contemplation of S. 13- [2) 
of the Act and none else. The impugn- 
ed order clearly exceeds this limitation 
for it purports to make -a declaration 
under S. 21, which stage in fact had rot 
arisen. Having set aside the order of 
the Special Deputy Collector, Land Fe- 
forms, Yavatmal, the only order that 
could have ‘been made by the Commis- 
sioner was to direct a fresh inquiry by 
that authority under S. 13 (2) and rot 
proceed to determine the surplus itself, 


As we indicated above briefly, ‘S. 13 12) - 


contemplates an inquiry that results in 
an order. The.purpose of that inquiry 
is to find out as to whether the person 
who was. liable to file a return hed, 
without reasonable cause, failed to do so 
and whether he should be subjected to 
penalty as provided for by sub-sec,. (1). 
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Further the purpose is’ to direct such a 
person to file a return in which an in- 
quiry will be held under S. 14. Sub- 
sec, (2) does not postulate making of any 
declaration with regard to the ceiling 
area of the landholder of the land, nor 
does it postulate making of an order 
with regard to the surplus land. This 
simple scheme'has been overlooked and 
the order,. in our view, in that part is 
unsustainable. 


. 32. A brief mention of few facts here- 
in is necessary to make now the even- 
tual order. It appears that without 
S. No. 83, area of which is 29 acres 23 
gunthas, the petitioner will not be a 


.surplus landholder, “nor would be re- 


quired to file: a return. That survey 
number: between the’ period 1959-60 to 
1961-62 is shown to be in the cultivating 
possession of one tenant by name Sham- 
rao and it further appears that the said 
field: was transferred in favour of one 
Narayan in the yedr 1965. The Special 
Deputy Collector found’ that on the ap- 
pointed day this property was not in the 
actual possession’ of the landholder’ and 
was transferred at the ‘behest of the 
tenant. Mr. Deshpande wanted to ‘sub- 
mit that this view of fact should be 
affirmed: andthe petitioner should’ be 
adjudged to be not liable to file a return. 
_ 88. We have difficulty in accepting 
this submission, for it will have to be 
found out upon evidence as to who was 
in possession of this land till it was 
transferred and in what right. In this 
view. the ends of justice will be met 
by directing a fresh inquiry by the Spe- 
cial Deputy Collector with regard to this 
survey number so as to determine the 
‘liability of the petitioner to. file return. 
He will afford an opportunity to the 
petitioner to show that she was not in 
possession ‘of ‘this land and as such was 
not liable to file a return. In Special 
Civil -Application No. 703 of 1972, there- 
fore, we modify the impugned order 
made by the Commissioner to the extent 
of setting aside the finding with regard 
to S. No. 83 and the consequent direc- 
tions given by ‘the Commissioner with 
regard to the ceiling area and the sur- 
plus, and instead direct the Special De- 
puty Collector, Yavatmal, having powers 
under the Ceiling ‘Act to. hold an inquiry 
by affording opportunity to the peti- 
tioner with. regard to S. No. 83: of 
‘Chandpur so as to establish that she 
was not liable to file a return under 
S. 12 of the Act. After giving proper 
hearing the Special Deputy’ Collector 


Ramchandra v. 


Rule absolute to 
No order 
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will make fresh order. R 
this extent in this petition. 
as to costs, 

Order accordingly. 
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Ramchandra Vishwanath Karve, Appel- 
Jant v. Savitribai, Respondent. 


A. E O. D. No. 212 of 1970, D/- 9-9- ` 


1977." 
Hindu Succession Act (30 of 1956), 
S, 14 (1) — Explanation — Scope. 


By introducing Explanation to S. 14 (ty 
the Legislature has expanded the notion 
of “ownership” and the connotation of 
the word “limited owner” in the main 
sub-sec, (1). The explanation apparently 
seeks to indicate what the word “pro- 
perty” in sub-sec, (1) means. ' Close 
reading thereof in the context, indicates, 
however, that emphasis is not so much 
on the word “property” as on the several 
modes by which the same was open ta 
acquisition by the women with limited 
interest therein or thereto. Hindu wo- 
man is sought to be made the absolute 
owner of the property under S, 14 (1) 
acquired by her by any one of these 
several modes, detailed in the Explana- 
tion, on the statutory assumption that 
the woman is the limited owner of the 
property, acquired by her under any of 
these modes, though in point of fact, 
such acquisition may not amount to 
ownership in any sense, or even an in- 
terest therein, but amounts only ta some 
interest or right to the property. 

(Para 15) 

Anno: AIR Manual (3rd Edn.), Hindu 
Suc. Ac, 5, 14, N. 9. 

Cases Referred: Chronological Paras 


AIR 1977 SC 1944 9, 11 
AIR 1972 Bom 16:73 Bom LR 407 9 
(1968) 70 Bom LR 611 9 
V. P. Tipnis, for Appellant; 
Abhyankar, for Respondent. 
DESHPANDE, J.:— The respondent- 
plaintiff's suit for declaration that she 
has become the absolute owner of the 
house property in dispute has been de= 
creed by the Civil Judge, Senior Division, 
Thana. The validity of this decree is chal- 


*(Against decision of B. M. Rale, Civil 
J., Sr. Divn., Thane, in Spl. Civil Suit 
No. 3 of 1969.) 
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lenged by the defendant in .this First 
Appeal. There is practically no dispute 
about the facts in this case. One Trim-~ 
bak had two sons — Vishwanath and 
Bhikaji. Vishwanath predeceased Trim- 
-bak leaving behind him his two sons 
Ramchandra, the  defendant-appellant, 
and Laxman. Plaintiff Savitribai was 
married to Bhikaji in the year 1928 when 
the entire family was joint. In the 
month of October, 1928, sometime after 
her marriage, Ramchandra and Laxman 
separated, taking with them their shares 
in the property from Trimbak. Bhikaji, 
husband of Savitribai, died on 19th Sep~ 
tember, 1929. Savitribai appears to have 
stayed with her parents till 1942, in 
view of her. age. Trimbak executed a 
will and got it duly registered on or 
about 7th June, 1920, making provisions 
for the maintenance of his own wife as 
also his widowed Gaughter-in-law, both 
in the event of their choosing to reside 
in the femily house or choosing not to 
so reside therein for some reason or the 
other. Ramchandra, the appellant, was 
virtually appointed as executor of the 
will, The will contains a detailed des- 
cription ef the troparty given earlier in 
partition to Ramchandra and Laxman as 
also the property he still held, and 
sought to be disposed of under the said 
will. No disposal.of the house in dis- 
pute is indicated under the will obvious« 
ly because of the undoubted right of 
residence of his own wife as his only 
heir and the need to provide for the 


residence of the plaintiff Savitribai 
which appear to have been clearly 
assumed. In fact, after the separation 


of Ramchandra and Laxman in the 
month of October, 1928, and the death of 
the only other son Bhikaji, in the year 
1929, his wife Sagunabai was entitled to 
inherit his entire property including the 
house as life estate, with the burden of 
plaintiff's right of residence, and main- 
tenance, but for the contrary provisions 
made under the will in dispute by Trim- 
bak. Trimbak died on or about 10th 
January, 1935. while Sagunabai died on 
or about 18th February, 1939. 


2. After the return of plaintiff 
Savitribai to Bhiwandi and residing in 
the family house. she felt the inadequacy 
of quantum cf maintenance of Rs. 40/- 
per month provided under the will in 
view of the then rising prices. On her 
making claims to that efféct, a settlement 
in writing was reached between Ram- 
chandra and Savitribai on. 12th August, 
1945. Ramchandra agreed to pay. Rs. 100/- 
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per month and 25 mounds ‘of rice every 
year. He also allowed her to use the 
entire house and lease some portions 
thereof to the tenants if needed for tre 
company and appropriate rent so receiv- 
ed to herself. She also was to pay taxes 
and effect the required repairs. There 
is a dispute if she was till then residing 
only in three out of the several rooms 
of this family house. But the same is 
irrelevant to the point under considera- 
tion. This arrangement continued till 
the enforcement of Hindu Succession Act 
(hereinafter referred to as ‘the Act’) 3n 
7th June, 1956. 


3. It is not in dispute that the family 
was possessed of extensive propertiss. 
Though there is no specific pleading or 
direct evidence about this being the an- 
cestral or joint family property in the 
hands of Trimbak at the time when 
Savitribai was married in the family, 
the circumstances that Ramchandra and 
Laxman, were allotted portions of the 
properties in the partition by Trimbak 
in October, 1928, i.e. after the marriage 
of the plaintiff, itself indicates that the 
property so partitioned and thereafter 
left with Trimbak, was joint family pro- 
perty. The manner in which the pro- 
perty so partitioned and left w-th 
Trimbak is referred in his will dated 
7-6-1930 by Trimbak also fortifies tais 
view. The contrary contentions. raiced 
in this behalf by Mr. Tipnis are devoid 
of any merits. The position thus that 
emerges from these admitted facts is 
that after the death of Bhikaji on 1¢th 
September, 1929, the joint family of 
‘Trimbak consisted of Trimbak himself, 
his wife Sagunabai and widowed daugh~- 
ter-in-law the plaintiff, with extensive 
joint family properties which were dis- 
posed of under the will of 1930 by 
Trimbak, recognising the right of resi- 
dence of both these women and also 
making provision for the maintenance of 
each at the rate of Rs. 40/- per month. 


4. The legal position as to the rights 
of the widowed daughter-in-law like the 
plaintiff whose husband died on 10th 
_September, 1929, in the ancestral or 
joint family property in the hands of 
her father-in-law admits of no doubt. 
She was entitled to the right of resi- 
dence in the family house as .also ma:n- 


tenance out of the joint family property 


held by Trimbak at the time of ‘the 
‘death of his son Bhikaji. 


.-5. The learned trial Judge accepied 
the claim. of the- plaintiff of her having 
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become the absolute owner of the house, 
her case being found to have been 
covered not by Section 14 (2) but by 
Section 14 (1) of the Act notwithstanding 
the terms of the will of 1930 and agree- 
ment of 1945, indicating as if these were 
the sources of her right of residence. 
According to the trial Judge, this right 
was conferred on her by the Hindu Law, 
as it then existed, and mere reference 
thereto in these documents virtually by 
way of recognition cannot make the 
documents a source of her such right. 
6. A reference to the settled legal 
position in regard to some rights under 
the Act may facilitate appreciation of 
the points raised in this appeal. Now, 
under the uncodified Hindu Law, rights 
of the women in the property were sub- 
jected to several restrictions, limitations 
and discriminations in view of the then 
notions of the law-makers about the 
incapacity of the women to manage, 
protect and preserve the properties and 
their pliability at the hands of unscru- 
pulous relatives or friends. The Act of 
1956 aims at eliminating, this approach 
of distrust against the women as a whole 
as also discriminatory treatment con- 
ceived thereunder for them. Sub-sec- 
tion (1) of Section 14 makes all women 
absolute owners of the properties which 
they possessed as “limited owner” on 
the date of the enforcement of the Act 
according to the then Hindu Law. The 
properties inherited by widows as heirs 
of their husbands dying as sole survi- 
ving member of the family or, acquired 
by them in partition under the Hindu 
Women’s Right to Property Act of 1937 
in the event of their husbands dying as 
a. member of the joint family, obviously 
fell in this category. Explanation to 
sub-section (1) brought several other 
acquisitions of these women also within 
the fold of this sub-section declaring the 
women to have become absolute owner 
thereof with the enforcement of the Act. 


7. Sub-section (2), however, seeks to 
keep such other limitations and restric- 
tions untouched as were not the crea- 
tures of the pre-existing Hindu Law but 
were intentionally imposed on them, 
independently thereof, by the grantors of 
the properties, while making the grant 
out of love or some other considerations, 
in which property the grantee women 
did not. possess any such prior legal 
rights. However. more often than not, 
the women were driven .to litigation or 
arbitration or seek intervention of third 
parties in view of the: ‘disadvantageous 
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situation in which they were socially 
placed, to enforce even their such res- 
tricted rights. This would invariably 
result in bringing into existence identical 
instruments rezerred to in sub-section (2) 
of Section 14 of the Act, incorporating 
such restrictions also in them to which 
the women’s rights were already sub- 
jected under the law. This.section is 
not happily worded and does not make 
any express distinction ‘between. the in- 
struments coming into existence under 
these two different sets of circumstances, 
It gave rise to doubts as to its true in- 
terpretations — whether instruments 
covering pre-existing rights could also 
fall under sub-s.. (2). However, it is 
now well settled that the widows þe- 
come absolute owners of their such pro- 
perties and mere recourse to instruments 
referred to in sub-s. (2) in spite of pre- 
existing legal rights does not exclude 
their claim being governed by sub-s. (1), 


8 Some women in the joint . family 
such as widows, were entitled to he 
maintained out of the joint family pro- 
perty, if there existed any.. We are not 
concerned here with the right of main- 
tenance of the few women personally 
against their husband, fathers or. sons, 
etc. arising out of sheer relationship. 
Such rights against the joint.family pro- 
perty invariably came to. be covered by 
the instruments referred .to in sub-s. (2) 
emphasising the limitation to which such 
rights were subjected under the then 
existing Hindu Law. Judicial opinion 
was sharply divided whether properties 
so allotted under -such instruments were 
covered by sub-s. (1) and the widow’s 
possessing the same on the date of en- 
forcement of the Act could claim to have 
become absolute owners thereof, Doubts 
on this point cannot be said to be wholly 
without some basis. This right, though 
enforceable against such joint family 
property, was not considered to. be an 
interest, or right in such property. The 
question of their claiming to have be- 
come ever limited owner thereof was 
almost a ery in ‘wilderness. This right 
also suffered from several other infirmi- 
ties including inability to prevent 
alienation of such property, unless the 
maintenance claim was already made a 
charge thereon under an instrument or 
decree before such alienation, or alienee 
had notice of such claim.. - 


9. Notwithstanding these- infirmities 
in the case af Yamunabai Gangadhar 
Kharade v. Psrappa Sadashiv Rajmane, 
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(1968) 70 Bom LR SIr, this High Court 
held such claims to have. been covered 
by sub-s. (1) of S. 14 of the Act and de~ 
Clared the. widows to have become ab- 
solute owners thereof on the enforce- 
ment of the Act with effect. from 17th 
June, 1956 for the reasons indicated 
therein. This view of the single Judge 
was later affirmed by the Division Bench 
of this Court in Annasaheb Bhausaheb 
Patil v. Gangabai Annagonda Patil, 73 
‘Bom LR 407 : {AIR 1972 Bom 16), and 
now by the Supreme Court in V. Tulas- 
amma v. V. Sesha Reddi, AIR 1977 SC 
1944 expressly effirming the reasoning of 
Palekar, J. in Annasaheb _ Bhausaheb 
Patil’s case (supra). 


10. This view does not in any manner 
seek to underestimate the infirmities 
with-which such right suffered, and ad- 
verted ‘to earlier. This view, however, 
is based on the fact that Joint family 
property was in fact burdened, if not 
actually “charged” with right of main- 
tenance of.all the women in the joint 
family... It also seeks to give effect to 
the Legislative intent reflected in the 
Explanation to sub-s. (1) of enlarging 
their interests and rights in or to the 
property, possessed by them on the date . 
of enforcement of: the Act, howsoever 
limited-or small in extent, these may be, 
and of making them absolute ` owners 
thereof. Express reference to the pro- 
perties allotted to them in lieu of main- 
tenance in the Explanation itself is 
almost conclusive of the controversy as 
whether such weak and infirm rights in 
terms could fall under sub-s. (1) at all. 
It will presently be shown how the Ex- 
planation. seeks to expand the notion of 
limited. ownership referred to in sub-sec- 
tion (1). These women’s being forced, to 
get their such- pre-existing and antece- 
dent rights incorporated. in the instru- 


ments referred to in sub-s. (2) and, to 


accept the properties with the limitation 
indicated in such instrument because of 
their social disabilities, could not, ac- 
cording to this view, take such cases. out 
of the purview of sub-s. (1) and prevent 
the woman from becoming full owner 
thereof. f 

11. Mr. Tipnis, the learned advocate 
appearing for the appellant, with his 
usual fairness and clarity steered clear of 
all these decided points, and did not try 
to press them before us at al. He, how- 
ever, contends that, maintenance for the 
plaintiff having been separately provid- 
‘ed ‘for, both in the will and the agree- 
ment, house in ‘dispute cannot be said to 
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have been allotted to. the plaintiff “in 
lieu of maintenance” to attract the ‘ratio 
of the Supreme Court judgment in 
V. Tulasamma’s case (AIR 1977 SC 194+) 
(supra). Neither the right of women in 
the joint family of, mere residence, in 
family property amounts to “property’, 
so contends Mr. Tipnis, nor getting any 
property or portion thereof in discharge 
of this right can amount to “acquisitior.” 
of any “limited ownership” in any such 
property, within the. meaning of S. 14 (1) 
of the Act to warrant its application. 


12. That, the maintenance of both 
the women is separately provided for -n 
the will and the agreement does not 
admit of any dispute. The right of their 
residence is not expressly referred to :n 
the will. However, maintenance provi- 
sion in the will itself is based on the as~ 
sumption and recognition of possible 
exercise of such right of residence by 
the women, while the agreement of 1945 
specifically allots this house to the plaia- 
tiff independently of the provision for 
maintenance. Mr. Abhyankar, the leara- 
ed advocate for the respondent, drew 
our attention to the terms of the agres- 
ment under which the plaintiff is , per- 
mitted, for the first time, to induct 
tenants in other parts of the house nor 
actually occupied by her till then, and to 
appropriate rents so recovered from them 
to herself, contending’ that this makes 
the allotment of the house also in lizu 
of maintenance, Mr. Tipnis, however, is 
Tight, in our opinion, in contending that 
the permission to introduce the tenar-ts 
is actuated, as emphasised. in the agree- 
ment itself, by an anxiety to enable the 
plaintiff to have the company of neigh~ 
bours in that large house, rather than to 
supplement the amount of maintenance. 
The house cannot, therefore, be said to 
have been, strictly speaking, allotted to 
e a in lieu of mainienanoa as 
suc 


13. We are, however, not prepared to 
concede that ‘the right of residence is 
wholly divorced from the right of main-~ 
tenance. In fact the right of residence 
is merely an incidence of right of maim- 
tenance and it is difficult to conceive of 
maintenance being confined and restrict~ 
ed merely to the food and exclude the 
clothing or the shelter from the concep- 


tion thereof. Merely because cash amornt. 


is paid sometimes, by way of. mainten- 
ance, without providing for any place of 
residence does not and cannot mean that it 
is meant merely to cover food and not 
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clothing or shelter. . In our opinion, 
maintenance - includes clothing, shelter 
and every other amenity indispensable 
for the living and subsistence of the 
women concerned and separate reference 
thereto, in the text of the Hindu Law or 
instrument cannot make any difference 
to the legal position that these form the 
integral parts of conception of mainten~ 
ance itself. i 


14. Even if right of residence is treat- 
ed as separate from the right of main- - 
tenance for the sake of argument, the 
same does not make any diFerence to 
the. legal position here, as the explana- 
tion to S. 14 (1) of the Hindu Succession 
Act is- wide enough to cover acquisition 
of property not only by way of mainten- 
ance but also “in any other manner 
whatsoever”. It is difficult to see why 
acquisition of the house property by the 
plaintiff for residence, should not- be 
covered, at any rate, by this phraseology. 
Such right of residence, assuming the 
same to be different from the right -of 


‘maintenance, suffers from the same in- 


firmities, The property -allotted towards 
right of residence and one in lieu of 
maintenance qualitatively end legally 
stand on the. same footing and it is diff- 
cult to see any basis for different treat- 
ment of the same under the scheme of 
S. 14 (1) of the. Act. 


15. It is true- that, strictly speakiny, 
acquisition of the house in satisfaction of 


- the right of residence, cannot amount to 


acquisition of any ownership, limited or 
otherwise, therein. Such right being on 
par with, if not the part of right of 
maintenance is subjected tc the same 
limitation and disabilities as the right of 
maintenance itself. By introducing Ex- 
planation to S. 14 (1) of the Act the 
Legislature has, however, expanded the 
notion of “ownership” and the connota- 
tion of the word “limited owner” in the 
main sub-s. (1). The Explanation ap- 
parently seeks to indicate what the 
word “property” in sub-s. (1) means. 
Close reading thereof. in the context, in- 
dicates, however, that emphasis is not 
so much on the word “property” as on 
the several modes by which the same 
‘was open to acquisition by the women 
with limited interest therein or thereto. 
Hindu woman is sought to be made the 
absolute owner of the. property under 
S. 14 (1) acquired by her by any one of 
these several: modes, detailed in the Ex- 
planation, on the statutory assumption 
that the woman is the limited owner of 
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the property, acquired by her under any 
of these modes, though in point of fact, 
such acquisition may not amount to 
ownership in any sense, or even an inte- 
rest therein, but amounts only to some 
interest or right to the property. In all 
the reported judgments the word “limit- 
ed owner” is assumed ta mean “limited 
interests or limited rights”. In other 
words, Hindu woman is assumed to have 
acquired limited ownership under this 
statutory fiction even in properties allot- 
ted to her in discharge of her mere right 
of residence or in lieu of her right to 
maintenance, though in fact such acqui- 
sition happens to be only of some right 
or interest, not in, but to, the same and 
she is expressly then declared to have 
become absolute owner thereof on this 
footing. Plaintiff thus must be deemed 
to have been a limited owner of the 
house property in dispute. allotted to her 
towards her right of residence under 
the fiction introduced under the Expla- 
nation and to have become absolute 
owner thereof in terms of the specific 
mandate under S. 14 (1). That the house 


cam2 to be allotted to her under the. 


agreement of 1945 by itself is not enough 
to make sub-s. (2) applicable in view of 
her pre-existing right of residence therein. 


16. Mr. Tipnis then contends that the 
right of residence of the plaintiff under 
the Hindu Law could not have extended 
to the entire house. She could legally 
claim only reasonable portion thereof 
and she can be deemed to have become 
absolute owner, only of such portion. 
Plaintiff cannot claim absolute owner- 
ship of the larger portion allotted 
to her, so cormtends Mr. Tipnis almost 
gratis in 1945, without reference to 
the extent of her right of residence. 
It must be conceded that as a matter 
of law, the contention of Mr. Tipnis 
is not without some. substance. No 
woman in a jcint family can claim right 
of residence, as of right over the entire 
family property in disregard of the iden- 
tical claims of other women and higher 
rights of other members of the family. 
She could have claimed. only a reason- 
able portion and then claim to have be- 
come absolute owner only thereof under 
the Act. She cannot claim absolite 
ownership of any other ‘portion that 
came into her possession independently 
of her such legal right out of -other con- 
siderations. In the present case, how- 
ever, no facts are pleaded, much less 
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proved, indicating‘ as to what precisely 
was the total extent of the property and 
to which smaller portion alone she could 
have laid her claim. It is alleged that 
she was in occupation of only three 
rooms till 1945 and other portions of the 
house were given to her only under the 
agreement of 1945. Apart from this fact, 
itself being disputed, there is no material 
placed or preved to justify our conclu- 
sion that her right to residence could 
not have extended to the entire house, 
Mere circumstance that she was permit- 
ted to have tenants as neighbours in 1945 
indicates that till then her right to other 
portion was not recognised and not that 
she was not so entitled. Reference to 
the properties in the will indicates that 
the family was possessed of extensive 
estate. In the absence of any contrary 
material, her claim to have right of re- 
sidence extended to the entire house and 
of her’ becoming absolute owner thereof 
cannot be resisted. The decree in favour 
of the plaintiff, therefore, does not call 
for any interference, 


17. Plaintiff is deprived of the costs 
of the suit by the trial Judge. Plaintiff 
has challenged this part of the decree in 
cross objections. We are unable to see 
why the plaintiff should have been 
Mr. Tipnis could not 
show any good reason why usual rule of 
costs following the result should not be 
followed. The cross-objections, there- 
fore, deserve to be allowed. 

18. Appeal thus fails. 

-19. Cross-objections allowed, 


20. The plaintiff will pet her costs 
throughout. 

Appeal dismissed; 

Cross-objections allowed, 
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DESHPANDE AND MRIDUL, JJ. | 
Ratanlal Manikchand Shah, Appellant 
v, Chanbasappa Sanganbasappa Chin« 
choli and others, Respondents, 


A. F. O. D. Nos, 267 and 270 of 1909; 
D/- 4-4-1977." 


(A) T. P. Act (1882}, S. 111 (g) — Dis- 
claimer — Suit for eviction — Defen- 
dants claiming to be tenants not of plain- 


*(Against decision of V, T. Kakade, Civil 
J. Sr. Divn., Solapur in Spl. Civil Suit, 
No, 60 of 1966.) 
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tiff but of third persons and paying rent 
to them even prior to suit — Plea of dis- 


claimer is proved. AIR 1919 PC 1, Dis- 
ting. (Para 28) 


(B) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
S, 28 — Bar of jurisdiction of civil court 
— Suit for eviction — Disclaimer of ti-le 
even prior to suit — Bar does not apply. 


Where the relationship of landlord and 
tenant between the plaintiff and the ce- 
fendant was not in existence at the time 
of or even prior to the suit for eviction 
as a result of disclaimer of title, the bar 
of jurisdiction of civil court does not 
apply. The relationship of landlord and 
tenant is a sine qua non for the attra:t- 
ability of the provisions of S. 28, If scch 
a condition is not fulfilled, it is open to 
the owner of the property to recover 
possession of the premises de hors fhe 
provisions of the Rent Act. 

(Paras 38, 39) 

It cannot be said that as a result of 
disclaimer only the contractual tenarcy 
of the defendant came to an end and the 
said defendant became statutory tenant 
so as to claim protection of the Rent 
Act. There must be in point of fact a 
contractual tenancy in existence before 
any statutory tenancy can be claimed in 
favour of a tenant, A tenant, whose ccn- 
tractual tenancy is determined, is a ten- 
ant within ‘the meaning of ‘tenant’ in 
S, 5 (11). Ordinarily, the claim for evic- 
tion after determining a  contractwal 
tenancy is, triable exclusively by the 
Court contemplated under S, 28. This 
is so because, notwithstanding the deter- 
mination of contractual tenancy, the 
tenant is entitled on account of the sza- 
tutory protection to retain possession till 
the landlord succeeds in getting a decree 
for eviction against him on grounds set 
out in the Rent Act. But in cases where 
there is surrender of tenancy by the ten- 
ant or there is disclaimer, the situation 
is qualitatively different and is govern- 
ed by different legal principles. 

(Para 32) 


“A disclaimer under S, 111 of the T. P. 
Act is a renunciation by a lessee of his 
title as a tenant. The effect of such a dis- 
claimer is that it brings to an end the 
relationship of landlord and tenant; the 
cessation being by operation of law re- 
sulting from proprio motu (a voluntary 
act) of the tenant, There is ‘no reason to 
imply in favour of such a tenant the 
sprouting of a statutory .tenancy..or the 
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operation of the restrictive provisions of 
the Rent Act in his favour. The volun- 
tary action of the tenant takes the case 
out of the pale of S. 5 (11). Statutory 
protection under the Act is to a tenant 
who claims to be a tenant end who is 
ready and willing to abide by the terms 
of the tenancy, A tenant who disclaims 
his tenancy does not fulfil the aforesaid 
qualifications, In such cases the dispute 
between the claimant owner and the 
occupant ceases to be a dispute between 
a landlord and a tenant in regard to any 
matter covered by the Rent Act and it 
falls outside the purview of S. 28, AIR 
1971 SC 1495, Relied on, (Para 35) 


Cases Referred: Chronological Paras 


AIR 1971 SC 1495:73 Bom LR 320 38 
AIR 1965 Bom 177:66 Bom LR 645 (FB) 


38 

(1958) 1 All ER 314: (1958) 2 WLR 212. 
Warner v. Sampson 36 
(1945) Civil Revn, Appin, No, 344 of 
1944, D/~ 29-1-1945 (Bom) 37 


(1921) 2 KB 486:125 LT 354, Reeves v. 
Davies 36 
(1921) 2 KB 685:125 LT 287, Blake v. 
Smith 33 
AIR 1919 PC 1 ‘ 28 


Bhimrao N, Naik (In F. A, F, O, No. 
267 of 1969) and V. V. Damle and Ajit 
P. Shah (In F, A, F. O, No. 270 of 1969), 
for Appellant; C. R, Dalvi, for Respon- 
dent No, 1, in both the Appeals, 


MRIDUL, J.:— These two Appeals are 
directed against the judgment and de- 
cree rendered by the Civil Judge, Senior 
Division, Sholapur, in Suit No, 60 of 
1966. They raise common questions of 
facts and law and are heard together 
and disposed of by this common judg- 
ment, 


2. Chanbasappa Sanganbassappa Chin- 


choli, the original plaintiff. filed a suit 
against Doddappa Chanbasappa Bora- 
mani, Gangadevi Boramani, Ratanlal 


Manikchand Shah and Bharat Manik- 
chand Shah, being persons in occupation 
of.the house bearing Municipal House 
No, 195/36 situate at Budhwar Peth, 
Sholapur for possession thereof and 
other ancillary reliefs. In the said suit 
he also impleaded his collaterals as de- 
fendants 5 to iL l 


3. The geneological tree of the family 
to which the plaintiff belongs may be 
reproduced as follows:— . 
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SHEELVANTAPPA 
J 
| 
Chanibasappa Nagappa Gurtlnga 
(died about | (died long bed 
40 years back} 
Sheelyantawwa 
J 
Sidramappa 


(died about (diedi in oppa = 
80 years back)= Tramma ia 


l a Doddap. 


Shivamma (widow) | Deft. No, 6) 
| | | 
Sheelvantappa Chanbassa Guttappa 
(died in 1965)—= (Plaintiff) (Deft, No. 5) 
Akkana Ne 
(Deft. No. 7) 
| 
Chinnappa Devi 


gabal 
(Deft. No. 8) wae 8) (Deft. No, 10) “oat No, 


‘4.. In the plaint the case of the plain~ 
tiff was that the said house (hereinafter 
referred to as ‘the suit premises’) was 
purchased on 20th March 1953 for a sum 
of Rs, 14,000 by Doddappa Nagappa 
Chincholi, The suit premises were, ac- 
cording to the plaintiff, purchased by 
the said Doddappa Nagappa = Chincholi 
for and on behalf of the H.U.F, of the 
common prepositor Sheelvantappa of 
which the said Doddappa was the Karta 
or the manager at the time of the said 
purchase, The said Doddappa died on 
5th July 1954. The suit premises com~ 
prised of the ground floor and upper 
floor and it was claimed by the plaintiff 
that defendants 1 and 2 were in unau~ 
thorised occupation of the first floor 
thereof whilst defendants 3 and 4 were 
in unauthorised occupation of the ground 
floor thereof, The plaintiff claimed pos~ 
session of the suit premises on the basis 
of the title of the said H.U.F, as the 
owners thereof, 


5. In the written statement filed ‘by 
defendants 1 and 2 the said defendants 
denied that the plaintiff and defendants 
5 to 11 constituted any joint Hindu 
family. The basic plea of defendants 1 
and 2 was that the suit premises were 
purchased by the said Doddappa as the 
benamidar of defendant 2 and the real 
owner of the suit premises was defen 
dant 2, 

6. In their written statement defen~ 
dants 3 and 4 contended that they were 
the tenants on the portion in their occu~ 
pation, The plea of the said defendants 
was that as tenants of the portion in 
their occupation, they were paying rent 
to defendants 1 and 2, who, according 
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to the said defendants, were the owners 
of the suit premises, 


7. Several issues were raised before 
the learned Judge. The said issues basi- 
cally related to the plaintiff’s title to the 
suit premises or to the claim of defen- 
dants 1 and 2 that the said property was 
purchased banami by the said Doddappa 
on behalf of defendant 2, The issues 
material to defendants 3 and 4 were 
those concerning their claim to tenancy 
of the portion in their occupation and 
the jurisdiction of the said Court to 
award any decree in favour of the plain- 
tiff in view of the provisions of the Bom- 
bay Rents, Hotel and Lodging House 
Rates (Control) Act, 1947, (hereinafter 
referred to as ‘the Bombay Rent Act’). 

8 On behalf of the defendants, evi- 
dence was led of defendants 1, 2 and 4. 
The learned trial Judge answered the 
basic issues in favour of the plaintiff and. 
decreed the suit for possession and for 
mesne profits, Aggrieved by the said de- 
cree, defendants 1 and 2 preferred the 
abovementioned Appeal No. 270 of 1969 
and defendant 3 preferred the above- 
mentioned- Appeal No. 267 of 1969. 

§. Shri Shah, the learned counsel for 
defendants 1 and 2, urges the following 
contentions in support of the SPDR pre~ 
ferred by them:— 


(a) The learned. trial Judge was plain- 
Ty in error in holding that the suit pro- 
perty belonged to the H.U.F, as claimed 
by the plaintiff; there was no evidence 
whatever to sustain the said finding. 

(b) The learned Judge’s finding that 
the plaintiff established his title is con- 
trary to the facts on record of the case 
as also the legal principles applicable 
thereto, 


10. In order to appreciate the conten- 
tions raised on behalf of defendants 1 
and 2, it will be necessary to refer to 
the pleadings between the parties rele- 
vant for the purposes thereof, In para 
2 of the plaint the plaintiff alleges as fol» 
lows:— 

“The property mentioned in para 1 
above is the joint family property of the 
plaintiff, who, together with defendants 
Nos, 5 to 11, at present, constitute the, 
joint family ‘at Chincholi, The said pro-. 
perty was purchased by Doddappa Nag- 
appa Chincholi, a constituent of the said 
joint family. by a registered sale deed 
dated 20th March 1953, for a sum of 
Rs. 14,000 from Malkarjanappa Veerappa 
Halkude and Sidramappa Malkarjuni Hal 
kude of Sholapur,.” 
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11. It may be seen that the claim of 
the plaintiff as mentioned in the seid 
para is three-fold: (a) that the suit ‘pre 
mises are a joint family property, +b) 
that the joint family consists of“ the 
plaintiff and defendants 5 to 11 and {c) 
that the suit premises were purchased by 
the said Doddappa as a constituent of 
the said joint family. 

12. In the written statement filed on 
behalf of defendants.1 and -2, adverting 
to para 2 of the plaint, the defendants 
aver as follows:— 

“The averments in plaint paragraph 
2 that plaintiff and defendants 5 to 11 
constitute a joint Hindu ‘family are 
hereby’denied, The suit property belongs 
to defendant No. 2. Doddappa Nagappa 
Chincholi was not the owner of the 
same. An ostensible sale deed in he 
name of Doddappa Nagappa Chinckoli 
was taken by defendant No, 2 on 2)th 
' March 1953 and since then she has been 
in the enjoyment of the said property 
as owner,” . 


Seen.in the context of the allegations 
made in the plaint, it will haye to be 
inferred that’ there is no express derial 
by defendants 1 and 2 of the claim taat 
the property referred to in para 1 of the 
plaint, (viz, the suit premises) was the 
joint family property, This absence of 


denial, in otir opinion, should be a deter- ` 


mining factor in assessing evidence led 
on behalf of the parties in regard to <he 
principal argument that has been urged 
on behalf of defendants 1 and 2 bere 
us in the present appeal, viz. that ihe 
finding made’ by the learned Judge to 
the effect that the suit. premises belong- 
ed to the H.U.F. of ‘which, ‘at the time 
of purchase thereof, the said Doddappa 
was a member and of which the plairtiff 
is the Karta is untenable,” -> Í 
13. The present suit is a successor to 
-an earlier suit which was filed by the 
plaintiff being Suit No, 327 of 1961. The 
said suit was filed against defendants t 
and 2. The claim in the said suit was for 
recovery of possession of the suit pre~ 
mises. The allegation upon which the 
said suit was founded by the plairtiff 
was that he was entitled to the suit gre- 
mises by virtue of his being the | legal 
- heir, having been adopted by the said 
Doeddappa according to the-family custom 
as also being a surviving member of the 
floint family of. the said deceased -Doid~ 
_ appa, In the said suit, the plaintiffs 
claim was resisted by defendants 1 and 2 
by setting up a'Will allegedly dated ¢1st 
April 1953 alleged to have been. execut= 
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ed by the said Doddappa. The said suit 
of the plaintiff was dismissed inter alia 
on the ground that the adoption of the 
plaintiff was ‘not proved’ or ‘was inva- 
lid’, An appeal against the decree in 
the said suit was allowed to be with- 
drawn by the appellate Court with 
liberty to the plaintiff to file a fresh suit 
in respect: of the- same cause of action. 
In the present suit, it is of great signifi- 
cance to observe, that the plaintiff has 
given a go-bye to his claim based on 
the alleged adoption’ and defendants 
1 and 2 have given up their claim to 
the suit premises by virtue of the alleg- 
ed will dated 21st April 1953, With this 
background to the earlier litigation and 
the. pleadings ‘between the parties the 
evidence led on behalf of the parties may 
be examined, . 


14. In his deposition the plaintiff inter 
alia claimed: that the'‘suit premises be- 
longed to the H.. U. F. of which the 
plaintiff- and defendants 5 to 11 were 
the members. The plaintiff also deposed 
that the said joint family had extensive 
assets at several places such as Shahapur, 
Hosur, Sholapur, Vaskera and Hallisagar. 
He stated that the joint family had two 
to three shops, four to five houses and 
about 100 acres of land at Shahapur, At 
Sholapur, according to’ the plaintiff, the 
H. U.F. owned a shop and a bungalow, 
The shop, the plaintiff stated in his 
examination-in-chief, was more than 100 
years old. The plaintiff also produced 
documentary evidence in the shape of 
record of rights pertaining to the estate 
belonging to the said H, U, F. The plain- 
tiff further claimed that the Sholapur 
shop was yielding an annual rent of 
Rs. 1,400/-. The plaintiff also asserted 
în his examination-in-chief that the said 
Doddappa was the member of the 
H. U. F. The said Doddappa died in 1954. 
The said Doddappa was joint with his 
brothers till the time of his death, One 
Tramma, wife of the said Doddappa, alsa 
stayed with the joint family and continu- 
ed to stay with the joint family even 
after the death of the said Doddappa 
The plaintiff asserted that the - family 
was joint before as well as after the 
death of the said Doddappa, In regard to 
the acquisition of the suit premises, the 
plaintiff stated as follows :— 

“Doddappa purchased the suit bungalow. 
before about 15 years, for Rs, 14,000/-. 
The amount of consideration belonged to 
our joint family.” E 
- 15. In-his cross-examination, on the 
question of acquisition of the suit pre- 
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mises, and main thrust was to dispute 
the acquisition on behalf of the H, U., F. 
and inter alia to establish that the ac- 
quisition was by Doddappa or that the 
said Doddappa was separate from the 
Other members of his family. In reply 
to the questions in that behalf, the plain- 
tiff in an unshaken piece of testimony 
asserted that the said Doddappa was not 
carrying on any business alone but that 
the said business was done by the said 
Doddappa jointly with the plaintiff, The 
exact words in which the said assertion 
in the testimony was made read as 
follows :— 


“It is not true that Doddappa was 
alone doing his business till his death. 
He was popularly known and called as 
Sahukar. Doddappa as well as myself 
were doing the-business since beginning.” 
The plaintiff further reiterated the joint 
family status in the following words :— 


“All of us including Gangadharappa 
were joint that time, The estate that 
stood in the name of Gangadharappa 
went to Guttappa, He was younger than 
me. Some estate also stood in the name 
of my uncle Doddappa, Doddappa was 
about 50 years old when he died.” 


16. Shri Shah, the learned Counsel, 
characterises Doddaopa as a person who 
does not have any regard for truth, The 
learned Counsel comments that on seve- 
ral vital aspects of his evi- 
dence the said Doddappa showed 
his willingness to ignore the truth and ut- 
ter falsehoods, The learned Counsel calls 
attention to the earlier statements with 
which the said Doddappa was said to 
have been confronted in. his cross-exa- 
mination. In his cross-examination the 
plaintiff admitted the fact that the said 
Doddappa was not his father even though 
in the proceedings for the grant of a 
succession certificate filed by the plain- 
tiff in the District Court, Gulberga, the 
plaintiff had represented himself to be 
the son of Doddappa. This statement was 
shown to the plaintiff and the plaintiff 
stated as follows :—- 


-“Doddappa was not my father, J have 
obtained succession certificate from Gul- 
barga Court by representing that I am 
the son of Doddappa, This much is true 
that thereby I made a false representa- 
tion to the Court to that effect.” 

The plaintiff has further admitted in his 
cross-examinaticn to the effect that in 
the said: proceedings in the’ Gulbarga 
Court he had also made false representa- 
- tion to the effect. that the three daugh~ 
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ters of Doddappa were his- real sisters. 
whereas the fact was that the said 
daughters were the cousin sisters of the 
plaintiff, Strongly relying upon the 
aforesaid admissions of the plaintiff, the 
learned Counsel submits that the entire 
evidence of the plaintiff must be dis- 
carded. We are afraid, this is not permis- 
sible, It is an established law that a 
witness may be false in parts but may 
still be true in regard to certain other 
parts. Moreover, we find sufficient cor- 
roboration in regard to the testimony 
of the plaintiff on the question of the 
joint family status of himself and De- 
fendants 5 to 11 as will be seen herein- 
after, 


17. One Bapugouda Rayappagouda 
Patil was examined on behalf of the 
plaintiff, The said witness claimed that 
he had known the plaintiff’s family for 
more than 20 years, In his examination- 
in-chief the said witness deposed to the 
fact that all the members were staying 
jointly and that their estate was also 
joint as far as it was known to the said 
witness. The said witness referred to the 
said Doddappa and deposed to his death 
some 13 years back, He also stated that 
the said Doddappa was living jointly 
with his family till his death. He also 
deposed to the fact that one Jramma, 
Defendant 6 in the proceedings, was the 
widow of the said Doddappa and that 
the said widow was also staying with 
the plaintiff and his family members. It 
it undoubtedly true that in the cross- 
examination of the said witness a point 
was made to the effect that the plaintiff 
was a co-worker of the said witness who 
was an M. L, A. In our opinion, the’ 
mere fact of association by reason of 
social or political work cannot by itself 
shake the credibility of a witness who 
impresses with his forthright evidence. 
The said Patil, it appears, had known 
the family of the plaintiff for several 
years and could. therefore, depose to the 
family status of the various members of 
the plaintiff's family. The testimony of 
the said witness leaves no manner of 
doubt that the family of the plaintiff and 
Defendants 5 to 11 which also included 
the widow of the said Doddappa lived 
jointly at Shahapur. 


18. -Of greater importance, however, 
is the testimony of Sheelvantawwa 
Basappa Akki, daughter of one Chanba- 
sappa. The said Chanbasappa, it may be 
seen, was the brother of the grandfather 
of the plaintiff, When the deposition of 
the: said Sheelvantawwa was taken; she 
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was of 60 years of age. In her examira- 
tion-in-chief the witness in unmistakable 
terms deposed to the joint family statu 
in the following words:— 3 


: "Doddappa had no male issues, but has 
got his wife and daughters. Iramma- is 
his wife, who is at present staying w-th 
the plaintiff, All these persons stayed 
jointly. This family has got estates at 
Shahapur. Sholapur, Vaskeri and Hosar, 
All the family lands are looked after by 
the Plaintiff. Doddappa was also living 
jointly with other members of his family. 
till his death. Even after his death,, his 
wife is staying jointly with the Plainti-t.” 
In the cross-examination the said witness 
reiterated the joint family status of ~he 
family, There is nothing in the cross-ex~ 
amination of the said witness which 
could shake the veracity of her assert.on 
in regard to the joint family status. I is 
undoubtedly true that the said witness 
also deposed to the alleged adoption of 
the plaintiff and the custom in her family 
whereunder a person could describe him- 
self as a son of his uncle, The said wit- 
ness deposed that no formality or cere- 
mony was required in connection with 
the said custom, This part of the testi- 
mony of the witness appears to be con- 
trary to the evidence of another witness, 
one Sayed Hamza Sheikh Imam who 
deposed that certain ceremonies were 
performed in connection with the said 
family custom, This contradiction, haw- 
ever, does not seriously impeach the 
veracity of the assertion of the said wit- 
mess to the effect that the members be- 
longing to the family of the prepositor 
Sheelvantappa lived jointly and that the 
said Doddappa lived with the family 
jointly till his death and that even after 
his death his wife continued to live with 
the plaintiff at Shahapur. The joint 
family status of the plaintiff and Defen- 
dants 5 to 11 is also deposed to by the 
two witnesses examined on behalf of the 
plaintiff, viz. Sayed Hamza Sheikh Imam 
and Sangappa Desai, The said Sayed 
Hamza Sheikh Imam was a Village Patil. 
He worked as Village Patil for 15 years. 
He was a permanent resident of Shaha- 
pur, The witness owned about 100 acres 
of land ahd a house, Such a wit- 
ness, in absence of any contra-evidence, 
must be held to be an independent wit- 
ness worthy of credence, The said wit- 
ness in his deposition clearly stated that 
the plaintiff's father was one Sangappa 
and that the said Sangappa had. three 
sons. According to. the: said witness they 
: were all -joint:The witness: also referred 
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to the two brothers of Sangappa, viz. 
Sidramappa and Doddappa, The witness 
further deposed that the three brothers 
stayed jointly. He also deposed to the 
fact that Iramma, the wife of Doddappa, 
stayed jointly with the plaintiff, The 
witness also referred to the extent of 
the estate owned by the joint family and 
referred to the said estate as “joint.” 
There is nothing in the cross-examination 
of the said witness which would induce 
us to disbelieve the said witness, It is 
true .that in cross-examination the said 
witness admitted the fact that the estate 
of the said joint family "stood in the 
names differently of these persons al- 
though they were staying joint.’ The 
said witness however deposed that the 
‘assessment’ of the various properties 
was being paid sometimes by Doddappa 
and sometimes by the plaintiff. The wit- 
ness further deposed to the fact that the 
‘assessment’ > in respect of the 
different lands which stood in differ- 
ent names were paid in a lump 
sum. We do not find any contradiction 
in the deposition of the said witness. The 
said witness fairly admitted the fact that 
the various pieces of lands stood in the 
names of different members- of the 
Chincholi’ family, but he also deposed to 
the fact that the land revenue in respect 
thereof was paid sometimes by Doddappa 
and sometimes by the plaintiff and that 
the amounts were paid in lump sum. 
This unmistakably shows the common 
source from out of which the various 
amounts which were payable in respect 
of the assessment of the seid pieces of 
lands were paid. This buttresses the claim 
of the properties being jointly held by 
the said H.U.F, 


19. The last witness Sangappa was a 
Revenue Patil, He claimed that he owned 
about 75 acres of land and had known 
the plaintiff's family, The said witness 
referred to the fact of the plaintiff be- 
ing joint with defendants 5 to 11. He also 
deposed to the estate being joint, We 
have been shown nothing to take the 
view that the testimony of this witness 
does not deserve any consideration or 
otherwise deserves to be rejected. 


20.. A combined reading of the evi- 
dence led on behalf of the plaintiff 
leaves no manner of doubt as to the joint 
family status of the plaintiff. and De- 
fendants 5 to 11. It will have to be held 
upon. the basis of the said evidence that 


-as claimed by the plaintiff, the plaintiff 


and. Defendants 5.to. 11 . constituted , a 
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joint family and that the said Doddappa 
was a member of the said joint Hindu 
family at the time when the said. suit 
premises were purchased by him and 
even thereafter, It will also have to be 
held that after the death of the said 
Doddappa his widow Iramma continued 
to remain jointly with the ‘plaintiff and 
other members of the plaintiff's family. 
it is in the context of this basic finding 
of the joint status of the plaintiff and 
Defendants 5 to 11 that the question as 
to whether the suit premises constituted 
the joint family property will have to be 
considered, 


21. It is undoubtedly true, as contend- 
ed by the learned Counsel Shri Shah, 
that there is no presumption under 
Hindu Law that a particular acquisition 
- is for the purposes of or is the acquisi- 
tion of a Hindu undivided family. Such 
a presumption, however, is not a pre- 
sumption of law but a: presumption . of 
fact. In order, therefore, to determine the 
question as to whether a particular piece 
of property, belongs to.a particular 
`H. U. F., the touch-stone is the evidence 
in that regard. There are several circum- 
stances which suggest that the acquisition 
of the suit premises was for the pur- 
poses of the H, U. F, or was by the 
'H. U. F. In other words, the circum- 
stances do establish the joint family 
‘character of the suit premises. There is 
no. running away from the basis. factual 
position, as observed above, that. the 
family prior to the acquisition of the 
suit premises and subsequent thereta 
lived jointly, The joint family status of 
the family down to the date of the suit 
intrinsically renders the claim of the 
plaintiff probable. This probability ibe- 
comes certainty when it is seen that the 
members of the various branches belong- 
ing to the family. of the prepositor Sheel- 
vantappa, even though were. Defendants 
to the suit, did not resist the claim of 
the plaintiff, On the contrary. as seen 
from the evidence of Sheelvantappa, . the 
claim of the plaintiff in that behalf has 
been supported by the members of the 
said joint family. ; f 
The witnesses examined by the. plaintiff 
deposed to the extent of the estate of the 
said joint family, It emerges from” the 
evidence that the said joint family inter 
alia owned a shop which was doing busi- 
ness for approximately 100 years, It also 
emerges from the evidence that the 
estate of the joint family is at’ several 


places including Shahapur, Hosur, Shola- - 


pur, Vaskera and Hallisagar. The‘ family 
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owns 4 to 5 houses as also 2 to 3 shops 
and an agricultural piece of land ad= 
measuring about 100 acres. The extent of 
the estate, which it is not disputed, be~ 
longing to the H, U, F. of the prepositor 
Sheelvantappa, seen in the context of the 
strength of the coparcenary, leads to tha 
reasonable inference that there was suffi~ 
cient nucleus for the acquisition of the 
suit premises in the year 1953 by the 
said H, U, F. It.is not disputed by Shri 
Shah that prior to the partition alleged 
by Defendants 1 and 2 the family of the 
descendants of the said Sheelvantappa 
was joint. Defendants 1 and 2 failed to 
prove the alleged partition. No arguments 
have been addressed ‘on behalf of Defen- 
dants 1 and 2 ‘before us to 
assail the finding made* by the 
learned trial Judge negativing the case 
of the alleged partition, The: presumption. ` 
therefore, would be ‘that the H. U. F 
which existed prior thereto continued to 
be joint; The joint: character of the 
H. U. F. is established by the unassail~ 
able inference of the joint status of the 
members of the family of the plaintift 
and Defendants 5 to 11. In these circum~ 
stances, it is: reasonable to hold that the 
‘said Doddappa, when he acquired the 
suit premises by virtue of the- conve= 
yance dated 20th March 1953, acquired 
them on behalf of the joint family i. e. 
H. U., F. of the descendants of the said 
‘Sheelvantappa, We Have, therefore, no 
hesitation in affirming the finding made 
‘by the learned trial Judge that the suit 
premises were purchased by the said 
Doddappa as a constituent of the joint 
family comprising of the descendants of 
the prepositor Sheelvantappa, i 


22. The next question is whether the 
learned trial Judge had and this Court 
has jurisdiction to entertain and decree 
the claim of the plaintiff against Defen- 
dants 3 and 4 who claim to'be tenants of 
the ground floor of the suit premises, 
Before the learned trial Judge the de- 
termination of the question turned on 
the’ answer to two issues, viz. whether 
the plaintiff was entitled to evict Defen- 
dants 3 and 4 under the provisions of the 
Bombay Rent Act and -whether the 
Court “has no jurisdiction to try- the 
suit’? In paragraph 23 of the judgment, 
the learned Judge took the view that 
having regard to the fact that Defen- 
dants 3 and 4 disclaimed the title of the 
plaintiff to the suit premises the said 
Defendants were not entitled to the pro~ 
tection of the Bombay Rent Act, He also 
took the view that the Defendants 3 and 4, 
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in the circumstances, were not  entifl- 
ed to “contend that this. Court has no 
jurisdiction to try the present suit.” In 
other words, the learned Judge was of 
the opinion that having regard to tae 
disclaimer or the denial of title of tne 
plaintiff to the suit premises: by Defen- 
dants 3 and 4 the provisions of the Bom- 
bay Rent Act were not attracted and 
that being so, the said Defendants wera 
not only not entitled to the protection of 
the said Act but that he had jurisdiction 
to try the suit, i 


23. Shri Bhimrao Naik, the learned 
Counsel for Defendants 3 and 4, conter-ds 
that the Civil Court has no jurisdiction 
to entertain and try the plaintiffs claim 
for eviction against the Defendants 3 
and 4, He submits that according to the 


plaintiff Defendants 3 and 4 were for~. 


merely the tenants of the landlords who 
sold-the suit premises to said Doddagppa 
Nagappa and the said Defendants wera 
attorned to him, He further says that ihe 
plaintiff claims that Defendants 3 and 4 
did not pay any rent to the said Dad- 
dappa or to the plaintiff during the 
whole period between the date of tha 
purchase in 1953 and date of the suit. 
When called upon by the plaintiff by ~ha 
letter dated 12th Feb, 1961, the Defen~ 
dants 3 and 4 disclaimed thè title of -he 
plaintiff, The plaintiff's claim, according 
to Shri Bhimrao Naik, has, therefore, to 
be tested in the context of the afore< 
said case, Shri Bhimrao Naik complains 
that the plaintiff did not produce ~ha 
notice and the reply nor did the plain-iff 
lead any evidence aliunde in respect of 


the plea of disclaimer. He further sub<— 


mits that the case of disclaimer, which is 
undoubtedly evidenced in the written 
statement of Defendants 3 and 4 is of no 
avail because jurisdiction of the Court 
to try the suit depends on the averments 
- in the plaint. His further submission is 
that a disclaimer, under S. 111 of <he 
T. P. Act, only results in the determi- 
nation of tenancy with the consequence 
that under S. 5 (11) of the Bombay Rent 
Act, the tenant continues to be a statu< 
tory tenant and a claim for his eviction 
is exclusively triable by the Court con~ 
stituted under Section 28 of the Bombay 
Rent Act and not by a Civil Court, 


24, Shri Dalvi the learned counsel for 
the plaintiff, seeks to meet the contan« 
tions raised on behalf of Defendants 3 
and 4 by: submitting that Defendants 43 
and 4 claim title through Defendants I 
and 2 and not through the plaintiff, The 
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derivative title of Defendants 3 and 4 as 
tenants through Defendants 1 and 2 fail- 
ed by reason of the finding that Defen- 
dants 1 and .2 were trespassers, The De~ 
fendants: 1 and 2 could not create any. 
tenancy in favour of. Defendants 3 and 4. 
There being no tenancy vis-a-vis the 
plaintiff, the Bombay Rent Act had and 
has no application, : 


25. Before adverting to the rival con- 
tentions of the learned Counsel, it would 
be necessary to have a glimpse at the 
pleadings between the parties, In para 9 
of the plaint the plaintiff stated that the 
father of Defendants 3 and 4 was attorn~ 
ed as tenant fo the deceased Nagappa 
under the deed of conveyance dated 20th 
March 1953. The plaintiff further alleged 
that he had sent a notice dated 12th 
February 1961 calling upon Defendants 3 
and 4 inter alia to pay the arrears of 
rent. The plaintiff further alleged that: 

“By a false and fraudulent. reply dated 
22nd Feb, 1961, Defendants Nos. 3 and 4 
began to disclaim the title of the plaintiff 
to the suit. premises and .also began to 
assert that the rent of the portion of the 
premises occupied by them was paid by 
them from time to time to the respective 
owners concerned and that nothing was 
in arrears and that they were not pre- 
pared to acknowledge the plaintiff as the 
owner of the suit premises,” 


26. It must be observed that these 
allegations raise a plea of a disclaimer 
Prior to the suit: the suit having been ` 
filed on 4th July 1966, 

27. In para 10 of the plaint the plain 
tiff further alleged- that despite the 
notices served on Defendants 1 to 4, the 

~ Defendants refused to hand over the 
possession of the suit. premises to the 
plaintiff as also to pay the arrears of rent 
or compensation for wrongful use and 
occupation of the suit premises. In the 
written statement filed on behalf of De- 
fendants 3 and 4, in para 3, it was claim- 
ed by Defendants 3 and 4 that the said 
Defendants were “paying the rent of the 
suit premises to Defendants 1 and 2 as 
the owners from the last 13 years,” In 
para 4 of the written statement the De- 
fendants further claimed that “since the 
Defendants are not liable to pay the. 
amount to the plaintiffs’ aforesaid claim. 
does. not stand.” In para 9 of the written- 
statement. Defendants 3 and 4 claimed as- 
follows :— : ; 

“The relation. between the plaintiff. 
and the Defendants as the landlord and” 
tenants was never created, Since the 
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rent was paid to Defendants Nos, 1 and 2, 
they are the landlords of the- plaintiff.” 
A fair reading of the averments made 
in the plaint abstracted above as also 
those made inthe written statement 
abstracted above clearly shows that the 
plea of the Defendants 3 and 4 was that 
the plaintiff was never the landlord of 
Defendants 3 and 4 in respect of the 
ground floor of the suit premises and 
that according to Defendants 3 and 4 
their landlords in respect of the 
ground floor of the suit premises 
were Defendants 1 and 2. In other words, 
according to the said Defendants, there 
did not exist any relationship of land- 
lord and tenant between the plaintiff and 
Defendants 3 and 4. If there did not 
exist any relationship of landlord and 
tenant between the plaintiff and Defen- 
dants 3 and 4, we are unable to appre- 
ciate as to how could the provisions of 
the Bombay Rent Act come to the res- 
cue of Defendants 3 and 4 in resisting 
the claims of the plaintiff against De- 
fendants 3 and 4 for a decree of eviction 
based on the title of the plantiff to the 
suit premises. Under S, 28 of the Bom- 
bay Rent Act, the basic requirement is 
the existence of such a relationship, In 
cases where, on the showing of a defen- 
dant, there does not exist any relation- 
ship of landlord and tenant between the 
plaintiff as against the Defendant in 
question, the embargo placed by the said 
section on the jurisdiction of the Civil 
Court would not be attracted, 


28. The learned Counsel for Defen- 
dants 3 and 4 strenuously argues that the 
plaintiff came to Court with an allega- 
tion of disclaimer and in order to succeed 
against Defendants 3 and 4, the plaintiff 
had to prove the said case. The -plaintiff 
having failed to establish the said plea, 
says the learned Counsel, he was not 
entitled to any decree. We do not find 
any substance in the contention, It is true 
that the plaintiif did not produce notice 
dated 12th Feb, 1961 or the reply dated 
22nd Feb., 1961. But as already seen 
above, the Defendants 3 and 4 in their 
written statement not merely denied 
allegations in the plaint but claimed to 
be the tenants of Deéfendants 1 and 


2. It is also not  controverted 
that defendants 3 and 4 did not 
pay any rent to’ the plaintiff. It 


is difficult to see how was there no dis- 


claimer -as claimed ‘Sy the plaintiff, The ~ 
circumstances of the case and the state. 


of pleadings between the parties reliev- 
ed the plaintiff: from” 
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ther evidence to prove the facts as to dis- 
claimer notwithstanding the meaningless 
denial thereof by the Defendants 3 and 
4 in earlier part of their written state- 
ment. The virtual admission of disclaimer 
by the Defendants 3 and 4 unmistakably 
reflected in non-payment of any rent to 
the plaintiff and claim of payment of 
rent to Defendants 1 and 2 establish the 
veracity of the plaintiff's claim, The 
learned Counsel’s reliance on dicta in 
Maharaja Jeypore v, Rukmani, AIR 1919 
PC 1, is inapposite, The present is not a 
ease where the plea of disclaimer is rais- 
ed for the first time in the written state- 
ment and claim for eviction is founded 
on the basis thereof. 


29. Shri Bhimrao Naik contends thaf 
even though there was a disclaimer by 
Defendants 3 and 4, yet all that could be 
said in favour of the plaintiff in that be- 
half is that the contractual tenancy of 
Defendants 3 and 4 whose father was 
attorned as a tenant in 1953 came to an 
end and the said Defendants . became 
statutory tenants. He submits that the 
statutory tenancy of Defendants 3 and 47 
is protected by the provisions of tha 
Bombay Rent Act and a decree of evic- 
tion against them could be passed only 
in accordance with and under the provi< 
sions of the said Act, The argument is 
prima facie attractive but is without sub- 
stance, A combined reading of the provi- 
sions of Section 111 of the Transfer of 
Property Act and Ss, 5 (3), 5 (11), 12, 13 
and 28 of the Bombay Rent Act, appre- 
ciated in the setting of the intendment, 
purposes and scheme of the latter Act, 
belies such a contention. 


.380. Section 111 of the T. P, Act pro- 
vides for determination of a lease, It con- 
templates amongst other things deter< 
mination cf a lease by forfeiture vide 
clause (g) thereof, The said cl. (g) is in 
three parts. The first part deals with the 
breaches ky the lessee of the express 
conditions which provide for right of re- 
entry of the lessor, The Second part, 
which is material, deals with a case 
where “the lessee renounces his charac- 
ter as such by setting up a title in a 
third person or iby claiming a title in 
himself.” The third part, which is not 
material, deals with the insolvency of the 
lessee providing for re-entry on such a 
contingency happening. A plain reading 


.of cls. {a) to (h) of S.:111 shows that a 


lease can be’ determined by reason .of, 
objective factors ‘contemplated by’ tha 
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terms of the lease themselves or factors 
which give right to a lessor to determine 
the lease or factors which are the result 
of a volition of the lessee, In the last 
category fall three contingencies, vi. 
express surrender, implied surrender ard 
disclaimer, i. e, renunciation by a lessee 
of his character. as a lessee, In the pre- 
sent case, we are concerned with. the 
last aspect seen within the perimeter. of 
the law enshrined in the provisions of 
the Bombay Rent Act. i 


31. The Bombay Rent Act, as its 
preamble and the Statement of Objects 
and Reasons show, is an Act enacted for 
controlling rents and rates of hotels, 
lodging houses and premises, for regu- 
MtiagorepaiS of the premises and for 
prevention of unreasonable evictions of 
tenants or lodgers by the landlords. Sez- 
tion 5 (3) of the Act defines a landlord 
as a ‘person who is for the time being, 
receiving, or entitled to receive, rent in 
respect of any premises whether on kis 
own account or on account, or on beha-f, 
or for the benefit of any other person.’ 
Section 5 (11) defines a tenant as ‘any 
person by whom or on whose account 
rent is payable for any premises.’ Under 
Section 12 of the said Act, a-landlord is 
not entitled to recover possession of any 
premises so long as a tenant pays or is 
ready and willing to pay the amount of 


the standard rent and permitted 
increases and observes and per- 
forms the -other. conditions of his 


tenancy, in so far as the terms of his 
tenancy are not inconsistent with tre 
provisions of’ the said Act. Sub-secs. 12) 
and (3) of S. 12 regulate the right of tae 
landlord for eviction on the ground of 
non-payment of rent; Section 12 contem~ 
plates numerous conditions which if ful- 
‘filled by a tenant disable a landlord frem 
claiming eviction of a tenant. The con- 
tingencies enumerated are the readiness 


and willingness of the tenant to pay rent 


as also observance by him of the terms 
and conditions of his contractual tenansy 
in so far as the same are-not inconsistent 
with the provisions of the Bombay Rent 
Act, Non-payment is the other condition 
postulated thereunder, But the right of 
the landlord with regard thereto is regu~ 
lated in the manner prescribed by sub< 
secs, (2) and (3) of the said section, Sec~ 
tion 13 enumerates the grounds upon 
which the landlord is entitled to recover 
possession.of the premises upon his sat:s- 
fying the Court in that behalf. It may 
be observed that the Bombay Rent Act 
does not contain several inhibitory fea~ 
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tures which are found .in several ten- 
ancy laws enacted to provide security of 
tenure to. the tenants of agricultural 
lands, Such tenancy laws normally pro- 
vide that no landlord of an agricultural 
land can recover possession from a ten- 
ant of such a land save and except in 
accordance with the provisions of such 
an Act. It is also a normal feature of 
such tenancy laws to stipulate that it is 
not necessary that a tenant should be a 
tenant of a particular landlord, it being 


sufficient for the tenant to be in rightful `- 


occupation of a- piece of agricultural land 
to claim protection of such tenancy laws. 
Furthermore, it may be seen that some 
of the tenancy legislations expressly pro- 
vide that surrender could only be by 
writing and that the factum of such 
surrender has to be certified by a reve- 
nue authority in order to be effective. 
No such provisions have been made in 
the Bombay Rent Act. Absence of such 
provisions in the Bombay Rent Act is 
significant and sheds considerable light 
on the scheme thereof, 

32. A conspectus of legal provisions 
gives rise to the legitimate inference 
that there must be in point of fact a 


_contractual tenancy in existence before 


any statutory tenancy can be posited in 
favour of'a tenant, It is also clear that 
a tenant, whose contractual tenancy is 
determined, is a tenant within the in-| 
clusive definition of the word ‘tenant’ in 
S. 5 (11) of the Bombay Rent Act, Ordi- 
narily, when a landlord determines a 
contractual tenancy and claims eviction 
against the tenant whose tenancy is de- 
termined, his claim is triable exclusively 
by the Court contemplated under S. 28 
of the Act. This is so because, notwith- 
standing the determination of contrac- 
tual tenancy by the landlord, the ten- 
ant is entitled to retain possession till 
the landlord succeeds in getting a decree 
for eviction against him on grounds set 
out in the Bombay Rent. Act. This is a 
statutory protection afforded to a ten- 
ant by the Bombay Rent Act, under 
which a unilateral determination by the 
landlord of contractual tenancy does not 
become effective proprio vigore, Such 
determination yields to statutory tenancy 
which is protected by the Bombay Rent 
Act, But in cases where there is surren- 
der of tenancy by the tenant or there is 
disclaimer, the situation is qualitatively 
different and is governed by different 
legal principles, 


33. Shri Bhimrao Naik, the learned 
counsel for .: defendants 3 and 4, fairly 
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concedes and, in our. opinion, correctly, 
that in a case where a tenant 
ders the premises to a landlord, the re- 
covery of the premises by the landlord 
outside the provisions of the Bombay 
Rent Act is not illegal, The learned 
counsel does not dispute the proposition 
that such a‘surrender can be not only 
of contractual tenancy but also of statu- 
tory tenancy. The concession made by 
the learned counsel is in accordance 
with the scheme of law and the relevant 
-provisions thereof. It is an established 
principle under the Rent Restriction 
` Acts (the Bombay Rent Act being one of 
such Acts) that the statutory tenancies 
contemplated under such Acts spring 
only from a previous contractual rela- 
tionship of landlord and tenant, In ab- 
+ sence of a previous contractual relation- 
ship of landlord and tenant, no statutory 
tenancy can be spelt in favour of a ten- 
ant even by an order of the Court, For 
a statutory tenancy to arise, the report- 
ed judgments show, there must always 
have been at an earlier stage a contrac~ 
tual relationship between the tenant and 
the landlord, See for example Blake v. 
Smith, (1921) 2 KB 685, That was a case 
where, after termination of a contractual 
tenancy, the tenant surrendered his pos- 
session but he re-entered as a trespasser 
and claimed protection of the Rent Re- 
striction Acts, Such a claim was nega- 
tived on the ground that if after the 
termination of the tenancy the tenant 
goes out but subsequently re-enters as a 
trespasser, he cannot found a statutory 
tenancy upon the basis of an earlier con- 
tractual tenancy, 


34. The rationale of the rule laid 
down by above-mentioned judgment 
lies in the distinction that is made be- 
tween cases where as a result of proprio 
motu of a tenant there is cessation of the 
relationship of landlord and tenant be- 
tween the owner and himself and where 
cessation is brought about by other fac- 
tors. The distinction can also be express- 
ed as between a unilateral situation 
where a landlord determines the tenancy 
and seeks to re-enter and a bilateral 
situation where a tenant does something 
(say a surrender or a disclaimer) and 
the landlord accepting the same proceeds 
to recover possession. In situations 
which are the result of a tenant’s own 
voluntary actions (proprio motu), 
Courts do not come to the rescue of a 
tenant to imply statutory tenancy 
and statutory protection -in his 


the. 
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favour and to place restrictions 
surren- which are imposed by law on the 


right of the landlords to recover posses 
sion from tenants. Seen in this context, 
the concession made by the learned. 
Counsel as to the effect of surrender is 
a very valid concession and is in conso- 
nance with the legal principle, because 
the effect of a surrender is the cessation 
of a relationship of a landlord and a 
tenant which is a sine qua non for com~ 
ing into play of the statutory tenancy 
and the consequent statutory prohibitions 
or restrictions on the right of a landlord 
to recover possession of premises from 
such a statutory tenant. The result of 
surrender is the destruction of the title 


of a tenant. It would be a trite law to. 


observe that tenancy is a title which the 
tenant is entitled to renounce and there- 
by also renounce the protection which is 
conferred for his benefit by the provi~ 
sions of the Rent Restriction Acts, 


35. A disclaimer, as the provisions of 
S. 111 of the T. P, Act clearly indicate, 
is a renunciation by a lessee of his title 
as a tenant, If such a lessee is a contrac« 
tual tenant, then it is renunciation of his 
title as a contractual tenant. The effect 
of such, a renunciation must of necessity 
be the cessation of the relationship of 
landlord and tenant between such a les- 
see and his lessor. Such a cessation of 
the relationship militates against the 
springing into action of a statutory ten- 
ancy in favour of such a lessee, because, 
in principle, the case of such a dis- 
claimer is not at all distinguishable from 
that of a surrender adverted to above. 
The effect of such a disclaimer, in our 
opinion, is that it brings to an end the 
relationship of landlord and tenant; the 
cessation being by operation of law re- 
sulting from proprio motu (a voluntary] - 
act) of the tenant. We do not see any 
reason to imply in favour of such a ten- 
ant the sprouting of a statutory tenancy 
or the operation of the restrictive provi-| 
sions of the Bombay Rent Act in his 
favour, Similarly, statutory tenancies can 
also be disclaimed so as to render in- 
applicable the provisions of the Bombay 
Rent Act, A tenant disclaims the title 
of his landlord who accepts such dis- 
claimer and seeks eviction upon the 
basis thereof, The voluntary action of 
the tenant. and its acceptance by the 
landlord results in a bilateral determi- 
nation of the tenancy and takes the case 
out of the pale of S. 5 (11) of the Bom- 
bay Rent Act. Statutory protection un- 
der the Act is to a tenant who claims to 
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be a tenant and who is ready and will- 
ing to abide by the terms of the ten- 
ancy. A tenant who disclaims his 
ancy does not fulfil the aforesaid queli- 
fications, A tenant disclaiming the title 
of the claimant landlord and his relaticn- 
ship of tenancy literally knocks out the 
very bottom of statutory protection. 
This amounts to disclaiming the bene-its 
available under the Bombay Rent Act. 
We are firmly of the view that it is open 
to a person to bring about by his own 
voluntary actions a situation which re- 
sults in the cessation of relationship of 
landlord and tenant so as to render the 


provisions of the Bombay Rent Act in- 
applicable to the facts of his case, [In 
such cases the dispute between zhe 


claimant owner and the occupant ceases 
to be a dispute between a landlord end 
a tenant in regard to any matter cov2r- 
ed by the Bombay Rent Act, It becomes 
a dispute of titles and falls outside the 
purview of S, 28 of the Bombay Rent 
Act. In our opinion, the Bombay Rent 
Act does postulate an exercise in futility 
where a plaintiff is driven to the Rent 
Court even though the defendants do 
not accept him as their landlord. 


36. The view that we have taken 
above is supported by a considera‘le 
body of legal opinion. In Reeves v, Davis 
(1921) 2 KB 486, the English Court of 
Appeal took the view that the effect of 
disclaimer by a trustee in bankrup-cy 
was to deprive the tenant of any further 
interest in the demised premises end 
consequently the tenant was debarred 
from relying on a statutory tenancy un- 
der Increases of Rent Act. Similarly in 
Strafford v. Levy, (1946) All ER 286, 
where a trustee in bankruptcy of the in- 
solvent did not disclaim or assign the 
lease but retained the premises and con- 
tinued to pay rent as also permitted the 
tenant and his family to reside in -he 
premises but when the lease having been 
determined the trustee 
did not claim any further interest in ihe 
premises, it was held that the tenant did 
not become a statutory tenant under the 
Rent Restriction Acts. These authorities 
show that a tenant who becomes insol- 
vent and whose trustee in bankrupccy 
either. disclaims the tenancy or does not 
claim any interest in tenancy, is not en- 
titled to claim any statutory tenanzy. 
This is on the principle that where by 
the statute the interest of a tenant is 


entirely divested or is taken away from — 


him, the tenant has no more interest in 
the property than any passer-by in che 
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street. A disclaimer by a tenant, as opin- 
ed in Warner v. Sampson, (1958) 1 All 


ER 314 results in divesting of his right 
.as a tenant by operation of law, This 
divesting, it cannot be gainsaid, is the 


result of the voluntary act of the tenant 
himself. In the said case, Ashworth J. 
articulated the reason of the rule at 
page 315 as follows:— 


Prats It seems to me strange to sug- 
gest that the lessee may, notwithstand- 
ing that denial, ask for relief on the 
footing that the lease exists.” 


37. This Court in Manilal Motilal v. 
Thakorlal, Civil Revn. Appin, No, 344 of 
1944, decided on 29th Jan, 1945 (un- 
reported) held to a similar effect. In that 
case which was under the Rent Act, 
Macklin J. repelled the claim for protec- 
tion on the ground of the denial by the 
tenant of his tenancy. The  ipsissima 
verba of the learned Judge run as fol- 
lows:— 


“The reason which led the court to 
select the applicant for eviction is that - 
he had denied his tenancy and_ stated 
that the real tenant was his daughter. 
If that is really so, then I do not know 
what cause of complaint he has, If he is 
not a tenant, there is no hardship in 
evicting him, If he is a tenant, then 
he has denied his tenancy nd as such 
is not entitled to protection.” 


38. The learned counsel calls atten- 
tion to a decision of this Court in Datta- 
traya Krishna v. Jairam Ganesh, 66 Bom 
LR 645: (AIR 1965 Bom 177) (FB). We 
are afraid, the ratio of the said decision 
is not relevant., It was a case where a 
suit was filed in a Court for a declara- 
tion that a sub-tenancy was granted in 
favour of the plaintiff by the defendant 
after the coming into force of the Bom- 
bay Rent Act. The plaintiff in that suit 
had also prayed for a consequential in- 
junction, The view taken on the facts of 
that case was that having regard to the 
provisions of 5, 28 of the Bombay Rent 
Act, the Civil Court had no jurisdiction 
to enertain such a suit. We do not see 
anything in the said judgment which can 
even remotely support the contention, 
viz. that even in a case where it is the 
common ground between the parties that 
there did not exist any reletionship of 


landlord and tenant, the provi- 
sions of the said Bombay Rent 
Act would still be applicable 


and would debar. an owner of the pro- 
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perty from recovering possession thereof 
save and except in accordance with the 
provisions of the Bombay Rent Act. 
Equally unhelpful is the reliance of the 
learned counsel on the decision of the 
Supreme Court in Sushila Kashinath v. 
Harilal Govindji, 73 Bom LR 320: (AIR 
1971 SC 1495), It is undoubtedly true 
that the view. taken by the Supreme 
Court in that case was that there could 
be situations where it may not be neces- 
sary that there must exist a relationship 
of a landlord and a tenant but that it 
would be enough to attract the bar of 
jurisdiction postulated by Section 28 
thereof if a claim or a question’ arose 
under the provisions of the Bombay. 
Rent Act. But in the said judgment the 
Supreme Court in terms accepted the 
position that in actions for the recovery 
of rent or possession of premises to 
which the provisions of Part II of the 
Bombay Rent Act applied, it would be 
necessary to establish the relationship 
of landlord and tenant, In that case the 
plaintiff's claim was founded on a loan 
given to the defendants for the purposes 
of financing the erection of a building on 


land held by the defendants as owners. - 


The document was registered and it 
inter aila contained conditions which 
- came within the cognisance of Section 18 
(3) of the Bombay Rent Act. The suit 
filed by the plaintiff was for a declara- 
tion that the amount advanced was .a 
charge on the building and the land on 
which it was constructed and that the 
plaintiff was entitled to recover the 
amount mentioned in the agreement. The 
suit was filed in the Small Cause Court, 
being the Court contemplated by S, 28 
of the Bombay Rent Act, It was in the 
context of that controversy that the 
Supreme Court dealt with the relative 
scope of Ss. 18 (3) and 28 of the Bombay 
Rent Act, The basic perimeter, there 
fore, before the Supreme Court was the 
impact of Section 18 on Section 28 of 
the Bombay Rent Act; the Supreme 
Court not being called upon to decide 
any controversy in regard to the right 
of a landlord to recover possession of 
the premises, After noticing the provi- 
sions of Ss. 18 and 28 of the Bombay 
Rent Act, the Supreme Court observed 
at page 825 (of Bom LR): (at p. 1499 
of ATR) as follows:— 


“Having due regard to the aspects 
mentioned above and the provisions of 
Ss. 18 (3) and 28 (1) in our opinion it 
is not necessary that there should be 
a relationship of landlord and tenant in 
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respect of all the matters covered by 
S. 28 (1) of the Act, so as to give juris- 
diction to the Court of Small Causes, No 
doubt, one type of action contemplated 
under that section, viz., a suit or pro- 
ceeding for recovery of rent or posses- 
sion of any premises to which any of 
the provisions of Part II apply may be 
between a landlord and a tenant; but 
in respect of the, other matters dealt 
with in that sub-section, it is not neces- 
sary that the relationship of landlord 
and tenant should exist between the par- 
ties before the Court,” 

(Emphasis supplied), 

It isthus every clear, upon the observa~ 
tions of the Supreme Court, that in a 
situation where a landlord seeks reco- 
very of possession of any premises, the 
relationship of landlord and tenant is a 
sine qua non for the. attractability of the 
provisions of S, 28 of the Act. If such a 
condition is not fulfilled, Section 28 is 
out of the way and it is open to the 
owner of the property to recover pos- 
session of the premises de hors the pro- 
visions of the Bombay Rent Act, 

39. On the facts of this case, it will 
have to be inferred that as a result of 
the disclaimer, which disclaimer as found 
by us was much prior to the suit, the 
tenancy, if any, of defendants 3 and 
came to an end, At the time of the suit 
or even prior thereto there did not exist 
any relationship of landlord and. tenant 
between the plaintiff and defendants 3 
and 4, Defendants 3 and 4 in their writ- 
ten statement categorically took up the 
position that there never existed any re- 
lationship of landlord and tenant be- 
tween them and the plaintiff, Defendants - 
3 and 4, on the contrary, claimed the 
tenancy from defendants 1 and 2, who, 
having regard to the findings made by 
us, have been proved to be trespassers 
on the suit premises, In these circum- 
stances, it will have to be held that the 
defendants were not entitled to invoke 
the provisions of the Bombay Rent Act 
and that the bar of the jurisdiction of 
the Civil Court postulated by S. 28 of 
the Bombay Rent Act did not and does 
not apply to the facts of the case. 

40. In the result, the Appeals both by 
defendants 1 and 2 as also by defendants 
3 and 4 fail and are dismissed with costs. 
The decree of the learned trial Judge is 
affirmed, ; 

41. Shri Brimrao Naik, the learned 
counsel for defendants 3 and 4, applied 





1978 


on behalf of defendant 8 for leave to 

appeal to the Supreme Court, Leave re- 

fused; i 
Appeals dismissed, 
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Jamarathbee and others, Appellants v. 
Pralhad Dattatreya Dadpe and others, 
Respondents. 


A. F. O. D. No. 384 of 1969, D/- 12-7- 
1977.* 

Hindu Law — Joint family —— Ances- 
tral property — Nature of — Property 
acquired by adverse possession if ance2s- 
tral property. ; 

The. only property that can be ances- 
tral is property inherited by a male 
Hindu from any one of his three im- 
mediate. paternal ancestors, namely, is 
father, father’s father and father’s father’s 
father; and the only persons who are en= 
titled to an interest in it by birth are the 
sons, sons’ sons, and sons’ son’s sons, of 
the inheritor. (Para 20) 


The concept of more than 12 years 
‘adverse possession’, arising under ihe 
Law of Limitation was unknown to 
Dharmashastras or to Indians before the 
British came here. Therefore, it will be 
too much to assume that the concept of 
‘ancestral property’ under the Hirdu 
Law included the property acquired by 
adverse possession by a father in accord- 
ance with the modern laws of Limitation, 
Such property is not included in any of 


the categories of ancestral property or ` 


joint family property or coparcenary p7o~ 
perty under the Hindu Law. AIR 1837 
PC 233, Relied cn. (Paras 23, 28) 


Cases Referred: Chronological Paras 
AIR 1977 SC 5 29 
AIR 1937 PC 233 ; 64 Ind App 250 23 
(1886) ILR 10 Bem 528 21 
(1866) 6 Suth WR 71° 2r 


S. P. Kurduka> and M. P, Kanade, for 
Appellants; S. J. Deshpande, for Respan« 
dents Nos, 1 to 5, 


VAIDYA, J.:— The above First Ap~ 
peal is filed by the defendants Nos. $ 
and 10, in Special Civil Suit No. 26 of 
1963, in the Court of the Civil Judge, 
Senior Division, at Latur, instituted by 


*(Against decision of U. R. Joshi, Civil J., 
Sr. Div., Latur in Spl, Civil Suit No. 26 
of 1963). 
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the original respondents Nos. 1 to 5, as 
plaintiffs, for a declaration that the re- 
gistered sale deed, dated 1st Ardibehest 
1353 Fasli (March 5, 1944 A. D.) ex- 
ecuted by their father, defendant No. 4, 
in favour of defendant No. 1. was with- 
out legal necessity and illegal; and. not 
binding on their 6/7th share in respect 
of the property sold. 

2. The case made out by the plain« 
tiffs in the plaint can be briefly sum- 
marised as under: : 

3 The suit property viz. Survey 
No. 323 measuring 19 acres 20 gunthas 


and Survey No. 332 measuring 15 acres , 


10 gunthas, situated at Latur, was ori- 
ginally in possession of Ramchandra, the 
father of defendant No. 4 till his death 
in 1916. After his death, defendant No. 4 
came into possession of the same as his 
only son; and sold away the property 
under the suit registered sale deed, dated 
March 5, 1944, Exh. 217, to defendant 
No. 1 for an ostensible consideration of 
Rs. 12,000/- (0.S.). 

4. The sale deed was executed in the 
name of defendant No. 1 as the Karta af 
the family of defendants Nos. 1 to 3, 


‘jointly by defendant No. 4 with defen< 


dant No. 8, Shankerrao Kishanrao Dadpe, 
though the said Shankerrao had no title 
to the suit land. Defendant No. 8 was 
merely related to the family of the plain- 
tiffs and came to be included as a joint 
vendor only to satisfy the vendee, de- 
fendant No. 1. Thereafter, an agreement 
of rectification deed was executed and 
registered, on Nov. 14, 1944, by defen- 
dant No. 4, alone, mentioning the correct 
Survey No. 332, in place of Survey 
No, 333, which was in the original deed, 

5. According to the plaintiffs, the sale 
was made without any legal necessity for 
grossly inadequate consideration; and 
hence it was invalid and void in its 
entirety; and in any event, it could bind 
only the share of defendant No. 4. 

6. The plaintiffs are the sons of de- 
fendant No. 4. Defendant No. 7 is their 
mother. Defendants Nos. 5 and 6 are 
the brothers of plaintiffs, Plaintiffs Nos. 1 
to 5 and defendants Nos, 5 and 6 were 
members of the joint Hindu family along 
with defendant No. 4. Defendant No. 7, 
the mother of the plaintiffs was entitled 
to an equal share amongst the coparce-~ 
ners. The plaintiffs submitted that the 
suit lands were ancestral joint Hindu 
family lands of plaintiffs and defendants 
Nos. 4 to 7. 


7. After the written statement was 
filed by the defendants, the plaint was 
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amended by an order of the Court, dated 
January 6, 1964. Defendants Nos. 9 and 
10 were added as defendants Nos. 1 to 3 
sold the suit lands to defendants Nos. 9 
and 10 for Rs. 30,000/-, on 6th Meher 
1357 Fasli (i.e. sometime in 1948).. 


8. The suit was resisted by the de- 
fendants Nos. 1 to 3 as well as by the 
defendants Nos. 9 to 10, contending that 
the suit property was not ancestral pro- 
perty; and hence the plaintiffs had no 
right by birth therein. Defendants Nos. 
_1 to 3 denied that the consideration for 
‘their sale deed was inadequate. Accord- 
ing to them the suit lands belonged to 
the family of one Kishan Appaji Gawras- 
kar, who was a businessman residing at 
Kaij. Gawraskar was the brother-in-law 
of Kishanrao Dadpe, the father of de- 
fendant No. 8; and therefore, he was ap- 
pointed by Gawraskar as his Mukhtiar 
under a speciel power of attorney in 
respect of the suit lands under a Mu- 
khtigrnama, executed and registered on 
Aug. 2, 1902. 


9. According to the said defendants 
Nos. 1 to 3, after the death of Kishanrao 
Dadpe, defendant No. 4 came to be in 
exclusive possession of the lands; and he 
got his name entered in the revenue re- 
cord, asserting that he had title to the 
suit lands. He represented along with 
defendant No. 8 that he could sell the 
property to defendants Nos. 1 to 3; and 
relying on this representation, the de- 
fendants obtained the sale deed and pos- 
session of the suit lands immediately. 


10. It was further averred that there- 
after the original owner Kishan Appaji 
Gawraskar filed Suit No. 299/1 of 1953-54, 
in the court of the Munsif, at Latur, for 
the recovery of possession of the lands 
against the defendants and some third 
person, In that suit, it was theld that 
the lands were originally of the owner- 
ship of Gawraskar ‘but the defendant 
No. 4 had acquired the title to convey 
the property to defendants Nos. 1 to 3, 
on the basis of his adverse possession for 
more than twelve years prior to suit, as 
decided finally in Regular Appeals Nos. 
16 to 17 in the Court of the Assistant 
Judge, Osmanabad at Latur and the sum- 
mary dismissal of the Second Appeal 
against his decisions. 


11. It was submitted on behalf of the 
defendants Nos. 1 to 3 that having re- 
gard to the said decision which was bind- 
ing on defendant No. 4, it was not open 
` to the plaintiffs to contend that they had 
title and that in any event the suit was 
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barred by time in view of the dates of 
birth of the plaintiffs. The dates of birth 
mentioned by thəm were denied by de- 
fendants Nos. 1 to 3; and it was contend- 
ed that they had no right to file the suit 
as defendants Nos. 5 and 6, their bro- 
thers had not challenged the sale deed. 


12. Defendants Ncs. 5 to 7 supported 
the plaintiffs claim. Defendants Nos. 9 
and 10 adopted the various contentions 
of defendants Nos. 1 to 3 and further 
pleaded that they were bona fide pur- 
chasers of the suit lands for Rs. 30,000/~ 
from defendants Nos. 1 to 3 who dis- 
turbed their possession during the police 
action. Defendants Nos. 9 and 10 had 
filed a suit for recovery of possession and 
mesne profits against defendants Nos, 1 
to 3 and defendant No. 4 the father of 
the plaintiffs. Defendant No. 4 though 
served remained absent and the suit was 
ex parte decided against him. That suit 
was decreed with costs throughout; and 
defendants Nos. 3 and 10 obtained pos- 
session of the lands in pursuance of the 
decree passed by this Court in Second 
Appeal No. 499 of 1962, on the basis of 
the compromise under which the decree 
for possession passed in their favour was 
confirmed. 


13. It was, therefore, submitted that 
the plaintiffs were not entitled to chal- 
lenge the sale in favour of defendants 
Nos. 9 and 10 who were bona fide pur- 
chasers for value without notice of the 
alleged claim cf the plaintiffs. They too 
submitted that as the suit filed by Gaw- 
raskar was dismissed by the court, hold- 
ing that the title of Gawraskar was ex- 
tinguished due tc the adverse possession 
of the defendant No. 4, it was not open 
to the plaintiffs to claim the suit lands to 
be their ancestral property. 


14. The learned Civil Judge framed as 
many as 17 issues as per Exh. 67. The 
parties led oral and cocumentary evi- 
dence, on considering which, the learned 
Civil Judge held that the suit property 
Was ancestral property. He found that 
the so called unregistered sale deed, pro-. 
duced at Exh. 54/3. relied upon by the 
plaintiffs for proving their title to the 
suit property was of no avail to them. 
He held that Kishan Gawraskar was the 
real owner of the suit property, but that 
his ownership was extinguished, as held 
in the suit filed by Gawraskar, by the 
adverse possession of defendant No. 4, 
under the decree dated June 28, 1954, 
which was passed ex parte against de- 
fendant No. 4, 
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15. Nevertheless he was of the view 
‘that the suit land was ancestral property 
in the possession of defendant No 4, 
when he died, observing as follows: 


“It is further a proved position fhat 
the defendant No. 4 came in possession 
of the property only from his father. In 
order that the property is ancestral it 
need not belong necessarily to the ances- 
tors. In other words, it is-not necessary 
to the party to prove with all poss_ble 
details that his ancestors were really -the 
owners of the property. The word an- 
cestral is not given any technical mean- 
ing. It means only the property which 
flows from generation to generation by 
succession or by survivorship. It is an 
admitted position or at least proved posi- 
tion that defendant No. 4 has not ac- 
quired the suit property. It is not the 
case of the defendants that defencant 
No. 4 purchased the property himself 
from somebody. The defendants have 
simply denied the allegations of the 
plaintiffs that the suit property was the 
ancestral property of defendant Nea 4. 
They have said nothing about it. In 
` order that the property should be anzes- 
tral it need not necessarily belong in the 
proper sense of the word to the anzes+ 
tors. The property becomes ancestra_ as 
soon as a man gets it from his antes- 
tors, ` It is established that the fathe- of 
Defendant No. 4 was in possession of 
the property and it is further proved 
that defendant No. 4 got it from his 
father after his death. Therefore, the 
property has come to defendant Na 4 
from his father and therefore it becomes 
ancestral property in the hands of de- 
fendant No. 4.” 


16. The absence of legal necessity 
appears to have been considered beZore 
the learned Civil Judge. The learned 


Judge has observed in the course of his- 


judgment: “allegation (wrongly printed 
as alienation) of the plaintiffs that there 
was no legal necessity was nowhere dis- 
puted by the defendants anywhere”. He, 
therefore, passed the decree declaring 
that the sale deed Exh. 217 was bad for 
want of legal necessity to the extent of 
2/7th share belonging to plaintiffs Nos. 1 
to 3 and defendant No. 7. 


17. The decree also directed that they 
should recover possession of that share 
from defendants Nos. 1 to 3 and 9 and 
10 on effecting a partition of the suit 
property through ths Collector, Osmena- 
bad, under S. 54 of the Civil P. C.; and 


that they should further recover future ; 
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mesne profits from the date of the judg- 
ment till actual delivery of possession 
from defendants Nos. 9 and 10 after in- 
stituting an enquiry under O. XX, R. 12 
(C) of the Civil P. CG 

18. The learned Judge dismissed the 
rest of the plaintiffs’ claim and ordered 
that plaintiffs Nos. I to 3 should recover 
from defendants Nos. 1 to 3 and 9 and 
10 their 2/7th costs of the suit. The said 
judgment and decree dated April 26, 
1969 were challenged in the above First 
Appeal by the defendants Nos. 9 and 10 
and the plaintiffs have filed their cross- 
objections claiming a higher share to the 
extent of 4/7th more, 


19. Mr. Kanade, the learned counsel 
appearing for the heirs of defendant 
No. 9 and for defendant No. 10, submit- 
ted that after having come to the con- 
clusion that defendant No. 4 acquired 
title to the suit lands by adverse pos- 
session, it was incumbent on the part of 
the learned Civil Judge to hold that they 
were not ancestral properties in which 
plaintiffs Nos. 1 to 3 had any right by 
birth as coparceners. 


20. The question as to what is ances- 
tral property has been the subject-matter 
of many decisions; and it is well settled 
that the only property that can be an- 
cestral is property inherited by a male 
Hindu from any one of his three imme- 
diate paternal ancestors, namely, his 
father, father’s father and fathers fa- 
ther’s father; and the only persons who 
are entitled to an interest in it by birth 
are the sons, sons’ sons, and sons’ son’s 
sons, of the inheritor., See Mulla’s Prin- 
ciples of Hindu Law, 14th Edition, 1974, 
page 270 and Mayne’s Treatise on Hindu 
Law and Usage, lith Edition, 1950 
pp. 338 and 339 para 275. 


21. So far as this court was concern- 
ed, the law appears to have been settled 
since as far ‘back as 1886, by Sargent 
C. J. and Bayley J. in Jugmohandas 
Mangaldas v. Sir Mangaldas Nathubhoy, 
(1886) ILR 10 Bom 528, where the ques- 
tion was whether a property acquired 
under a Will by ‘A’ was ancestral pro- 
perty in which A’s son, grand-son and 
great grand-son had a right by birth. 
At pages 579, 580, Sargent ©. J. said: 
“But it was said that, even if the texts 
referred to in Muddun Gopal v. Ram 
Buksh ((1866) 6 Suth WR 71), did not 
establish the plaintiff's right to partition, 
the property given to the first defendant 
by Nathubhoy’s will was ancestral as 
between him and his sons; which it was 
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said, included everything that had ever 
formed part of the grandfather's estate, 
But this broad interpretation of the term 
ancestral is inconsistent with the very 
principle upon which grandsons are said 
to have by birth a right in the grand- 
father’s estate equally with the sons, 
viz, that they constitute a coparcenary 
for the due performance of sacred rites, 
and as such, have a common interest in 
the enjoyment of the grandfather’s: pro- 
perty, a principle which can have no 
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-application to property which the grand- 


father of his awn free will, and acting 


.ex hypothesi within his power, separated 


from his estate. In other words, the 
son has acquired by the gift of his father 
a title in which the grandson has no 
concern, except as the possible heir when 
his father dies. That the Smriti writers 


‘or their commentators ever contemplated 


a power of disposition by a father over 


.self-acquired property, such as the deci- 


sions of English Courts in this country 
have conferred on him, may well admit 
of a doubt.” 


22. Even in the present case, it is 


.. doubtful whether the Smriti writers or 


their commentators had ever contempla- 
ted that property acquired by a father 
by adverse possession would be property 
which would be ancestral: merely be- 
cause the property was in his father’s 
possession and continued to be in his 
possession after his father had died. 

23. The concept of more than 12 years 
‘adverse possession’; arising under the 
Law of Limitation was unknown to 
Dharmashastras or to Indians before the 
British came here though there was a 
lot of controversy about title following 
long possession. (See Dr. P. V. Kane, 
Hindu Dharmasastra, Vol. III, pp. 322- 
325). Therefore, it will be too much to 
assume that the concept of ‘ancestral 
property’ under the Hindu Law included 
the property acquired by adverse pos- 
session by a father in accordance with 
the modern laws of Limitation, as in the 
present case, The position in law is 
made further very clear by Sir Shadi 
Lal, in the judgment of the Privy Coun- 
cil, in Muhammad Husain Khan v. 
Babu Kishva Nandan Sahai, 64 Ind App 
250: (AIR 1937 PC 233), by saying. at 
pages 266, 267 (of Ind App): (at pp. 238, 
239 of AIR), as follows: 


“The rule of Hindu Law is well-settled 
that the property which a man inherits 


‘from any of his three immediate pater- 


nal ancestors, namely, his father, father’s 
father and father’s father’s ‘father, is 
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ancestral property as regards his male 
issue, and his son acquires jointly with 
him an interest in it by birth. Such pro- 
perty is held by him in coparcenary with 
his male issue, and the doctrine of 
survivorship applies to it. But the ques< 
tion raised by this appeal is whether the 
son acquires by birth an interest jointly 
with his father in the estate which the 
latter inherits from his maternal grand- 
father. Now, Vijnanesvara, the author of 
Mitakshara, expressly limits such right by 
birth to an estate which is paternal or 
grand-paternal. It is true that Cole- 
brooke’s translation of the 27th sloka of 
the first section of the first chapter of 
Mitakshara, which deals with inheritance, 
is as follows: “It is settled point that por- 
perty in the paternal or ancestral estate 
is by birth.” But Colebrooke apparently 
used the word ‘ancestral’ to denote grand~ 
paternal, and did not intend to mean that 
in the estate which devoles upon. a person 
from his male ancestor in the maternal 
line his son acquires an interest by birth, 
The original text of the Mitakshara shows 
that the word used by Vijnanesvara, 
which has been translated by Colebrooke’ 
as ‘ancestral, is paitamaha (tarzZ) 
which means belonging to pitamaha, 


` Now, Pitamaha  ordineri« 
ly means father's father, and though 
it is sometimes used to include any 


paternal male ancestor of the father, if 
does not mean a maternal male ancestor 
coteedavessteaa s.u Ehere can, therefore, 
be no doubt that the expression ‘Ances~ 
tral estate’ used by Colebrooke in transla- 
ting the 27th sloka of the first section of 
the first chapter was intended to mean 
grand-paternal estate. The word ‘ancestor* 
in its ordinary meaning includes an ascen« 
dant in the maternal, as well as the pater- 
nal, line; but the ‘ancestral’ estate, in 
which, under the Hindu Law, a son ac- 
quires jointly with his father an interest 
by birth, must be confined, as shown by 
the original text of the Mitakshara, to 
the property descending to the father 
from his male ancestor in the male line, 
The expression has sometimes been used 
in its ordinary sense, and that use has 
been the cause of misunderstanding,” 


24. Having regard to the above well 
settled law, it must be held that the 
learned Civil Judge erred in holding that 
the property which defendant No. 4 had 
acquired by adverse possession, was an= 
eestral property merely because his 
‘father Ramchandra and his. brother’ 
Krishnarao had first possessed the pros 
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perty under the Mukhtiarnamas, execut- 
ed by the real- owner, Gawraskar, in 
1902 as per Exh, 157 and a further 
Mukhtiarnama, executed in 1934,. in 
favour of Krishnarao, the father of de- 
fendant No. 8; and defendant No. 4 
claimed successfully adversely to the real 
owner Gawraskar in the latter’s suit. 


25. If the property inherited from 
maternal grand-father is not ancestral 
property as held in Muhammad Husain 
Khan’s case by the Privy Council, œr- 
tainly. the property acquired by 
father by adverse possession by dismis~ 
sal of a suit filed against him by the 
real owner can never be ancestral pro- 
perty. The only category of property 
treated as ancestral property, according 
to Hindu Law is property which is 
tarag that is inherited by a father 
from his paternal ancestor, In the pre- 
sent case, it is nobody’s case that Rem~ 
chandra the father of defendant No. 4 
or defendant No. 4 inherited the suit 
lands from their paternal ancestors. It 
must, therefore, be held that the learn-~ 
ed Civil Judge erred in law in decreeing 
the plaintiffs’ suit wrongly assuming | that 
the suit property was arag’ or 
ancestral property as the property ace 
quired by a fatker by adverse possession 
can never be described as ‘cara’ 
or ancestral, 


26. Mr. Deshpande, the learned coin- 
sel appearing for the plaintiffs, submit- 
ted that as the possession of the suit 
property in plaintiffs’ family started in 
1902 with Krishnarao the -coparcener of 
Ramchandra, the property became cos 
parcenary property as soon as the defen~ 
dant No. 4’s title by adverse possession 
was perfected by the decree dismissing 
Gawraskar’s suit for possession against 
defendants Nos. 1 to 4, This submission, 
in our opinion, is again based on a mis« 
conception of the nature of the cogar- 


cenary property as understood in Hindu 
aw, ; 


27. Jt is well settled that the property 
according to ancient Hindu Law, may 
be divided into two classes (1) joint 
family property {unobstructed - or 
asiaa ) and (2) separate property 
(obstructed or č agsfaďa): JScint 
family property is either ancestral 
property or property jointly acquired 
with or without the aid of ancestral pro- 
perty or property acquired separately 
but thrown into the common stock. See 
Dr. P: V. Kane's History: of Dharma- 
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‘[Prs, 24-31] Bom. 233 


sastra, Second Edition, Vol. II, 1973, 
page 576 and Mulla’s Hindu Law. 16th 
Edition, 1974, paras, 213, 214, 218, 220 
and 223, 

28. It is not the case of the plaintiffs 
that the suit property was jointly ac- 
quired by Krishnarao or Ramchandra or 


_ defendant: No. 4 and their coparceners 


with or without the aid of ancestral pro- 
perty, As stated above, it was acquired 
only by adverse possession by defendant 
No. 4 alone. as a result of the decree 
passed in his favour in the suit filed by 
the real owner, Gowraskar. 
perty is not included in any of the cate- 
gories of ancestral property or joint 
family property or coparcenary property 
under the. Hindu Law. . 
29. It was argued by Mr. Deshpande 
relying on the observations about the 
concept of possession in Gurucharan 
Singh v. Kamla Singh, AIR 1977 SC 5 at 
pages 15 and 16 that the possession of 
Krishnarao and Ramchandra, through 
whom defendant No. 4 got possession, 
constituted the suit land as the ancestral 
property in the hands of. defendant 
No. 4. 


80. As already stated above, the cate- 
gory -of ‘ancestral property’ is limited to 
the. property: inherited from paternal 
ancestors and: not to such property as 
has been held in a suit filed by the 
original owner to be acquired by adverse 
possession of defendant No. 4 for more 
than 12 years before the suit. Such pro- 
perty would be the self-acquired pro- 
perty of defendant No. 4 and, not the 
property inherited from his father Ram- 
chandra as contended by Mr. Deshpande. 
Mere continuance in possession of pro- 
perty not owned by Ramchandra cannot 
be considered in law to be inher‘ted. It 
was not pleaded and it was not found in. 
the earlier litigation also that Ram- 
chandra was in adverse possession of the 
property or that Ramchandra had per- 
fected his title by adverse possession. 
It is clear from the two Mukhtiarnamas 
that Krishnarao and Ramchandra were in 
possession of the suit lands only as 
agents of the real owner. There is 
nothing to show that they had set up 
any title adverse to the real owner. 
Having been in possession as agents, the 
property could not be part of their 
estate which could be inherited by de- 
fendant No, 4. 


31. In view of the above conclusion, 


it is unnecessary to consider the other 


arguments made by Mr. Kanade in sup- . 
port of the appeal viz. (1) that the suit 


Such pro~|- l 
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filed by the plaintiffs was not within 
time; (2) that defendants Nos. 9 and 10 
were bona fide purchasers for value with- 
out notice; and (3) that the remark made 
by the learned Civil Judge that “the 
allegation of the plaintiffs that the sale 
was without legal necessity was not dis- 
puted,” was not correct, because the 
learned Judge had delivered his judg- 
ment a year after he heard the argu- 
ments as seen from the Rozanama. 

32. In the result. the First Appeal is 
allowed with costs. The judgment and 
decree passed by the learned Civil Judge 
on April 26, 1969 are set aside and the 
plaintiffs’ suit is dismissed with costs 
throughout. The cross-objections are 
also, therefore, dismissed with costs. 
Appeal allowed, 
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CHANDURKAR, J. 
Madhusudan A. Mahale, Petitioner v, 

P. M. Gidh and others, Opponents. 
Special Civil ApplIn. No. 1612 of 1974, 
D/- 20-9-1977*, ; a 
Bombay Renis, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
Ss. 15-A, 14 (2) — “Landlord” — Mean- 
ing — Suit for eviction by licensor-tenant 


against licensee — Plaintiffs tenancy 
already terminated — Suit if maintain- 
able. 


The word landlord is used in S. 15-A 
in a sense different from the sense in 
which it is used in Section 14 (2). 
While Section 15-A deals with fic- 
tional status bastowed on a licensee 
and he is deemed tobe a tenant of 
the licensor who is described as a land- 
lord, S. 14 (2) creates a direct relation- 
ship between the owner of the premises 
. and the licensee if the intervening in- 
terest of the tenant who was the licen- 
sor has been determined. Privity is, 
therefore, created by S. 14 (2) between 
the landlord (viz. Owner of the pre- 
mises) and the original licensee who 
has by the operation of 5. 15-A, | been 
deemed to be a tenant of the licensor 
but is now deemed to be a tenant 
of the owner of the premises. The 
word ‘landlord’ in Section 15-A there- 
fore cannot be construed as re- 
ferring to the owner of the pre- 
mises in whom the right of reversion 





*(To set aside order of Appellate Bench 
Small Cause Court, Bombay D/- 22-7- 
1977). 
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vests. It can thus be held that even in 
a case where a licensee invoking the 
provisions of S. 15-A claims to have be- 
come a tenant, his landlord is not the 
owner of the premises but his landlord 
is his licensor alone. (Para 6} 


Once the licensor of the licensee who 
claims to have become a deemed tenant 
by virtue of S. 15-A is included in the 
definition of landlord, as between the 
licensor and the licensee the right of 
reversion vests in the licensor. By vir- 
tue of the definition of ‘landlord’ the 
licensor would be entitled to invoke the: 
provisions relating to the recovery of 
possession of the licensee. Assuming 
that the landlord has himself filed a suit 
for ejectment of the licensor-tenant, that. 
suit would affect the right of the latter 
vis-a-vis his deemed tenant who was. the 
original licensee. If the licensor vis-a- 
vis the original owner is in his capacity 


of a tenant a contractual tenant, mere | 
termination of his lease does not ter- 
minate his interest in the premises. He 


is entitled to remain in possession. Even. 
if possession would not be with a licen- 
sor referred to in S. 14 (2) and it would 
be with the licensee, the rights of the 
licensee qua the original landlord, ‘that 
is, the owner of the premises would 
change into one of deemed tenancy only 
if the interest of the licensor is determin- 
ed. (Para 8): 


Now, the interest of the licensor- 
tenant cannot be said to be determined 
even for the purposes of S. 14 (2) unless 
there is a decree for eviction of the 
tenant. It is.only when there is: such a 
decree that an occasion for the protect- 
ed licensee under S. 15-A to claim the 
status. of a tenant of the landlord of the 
premises would arise. It will not, there- 
fore, be correct. to argue that merely 
because the licensor is not in possession 
of the premises, all his interest. in the 
premises has ceased and that he is not 
entitled to. sue his licensee for restora- 
tion of possession. Such a suit by the 
licensor-tenant, therefore, cannot be said 
to be misconceived. AIR 1971 Bombay 
285 Disting. AIR 1967 SC 1853 Applied. 

: (Para 9) 
Cases Referred: Chronological Paras 
AIR 1971 Bom 285 7 
AIR 1967 SC 1853 9 

J. M. Bafna, for Petitioner; K. J. 
Abhyankar, for Opponents Nos. 1 and 2. 

JUDGMENT:— The main question of 
law which has been argued in this peti- 
tion on behalf of the- petitioner, who was 
the original licensee of the premises in 
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question, is whether the suit filed by 
his licensors in respect of the premises 
of which respondent No. 1 was alme 
the tenant and whose tenancy was al- 
ready terminated by the landlord -was 
not maintainable against him in view of 
the provisions of S. 15-A read wth 
S. 14 (2) of the Bombay Rents, Hotel 
and Lodging House Rates Control act, 
1947 (hereinafter referred to as the 
“Rent Act”). ; 


2. The facts out of which this pēti- 
tion arises are not in-dispute. The sub- 
ject-matter of the dispute is a room of 
which respondent No. 1 is the tenznt. 
The owner of the premises is not a 
party to any of these proceedings. The 
petitioner was admittedly allowed to 
occupy the room on leave and licence 
basis by an agreement dated 31st duly 
1969 which was in the name of the wife 
of respondent No. 1 who is also respon- 
dent No. 2 plaintiff No. 2. From time to 
time this agreement came to be extend- 
ed.and was renewed upto 30th April 
1972, but admittedly even  thereatter 
the petitioner continued to occupy the 
premises. Plaintiff No. 1 tenant who had 
shifted to Government accommodation, 
however, was due to retire on lst 
August 1975 from Government emp 3y- 
ment and he, therefore, called upon che 
defendant to vacate the premises on :ist 
August 1975 by a letter dated “4th 
July 1975. The petitioner having fatled 
to vacate the premises, respondent Nz. 1 
plaintiff No. 1 filed an ejectment applica- 
tion under S. 41 of the Presidency Small 
Cause Courts Act. In those proceedings 
the petitioner took a defence that his 
licence was subsisting on ist February 
1973 and he was, therefore, entitled to 
the protection under the Rent Act. That 
application filed by plaintiff No. 1 czme 
to be rejected. The plaintiff treated the 
petitioner as a tenant and served a fresh 
notice calling upon the petitioner to 
vacate the premises on 26th April 1376 
‘on the ground that the plaintiffs needed 


the premises for his personal occupa- 
tion. The petitioner having faile to 
vacate the premises, a suit for eviccion 


came to be filed against him by both the 
‘respondents. 


3. Apart from the challenge to the 
‘bona fide requirement of plaintiff Nc. 1, 
the maintainability of the suit was itself 
‘challenged. The trial Court passed a 
decree in favour of the plaintiffs. The 
notice was held to be valid; the suit vas 
held to be maintainable; the requ_re- 
ment of plaintiff No. 1 was held tọ be 
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proved and on the issue of hardship, the 
trial Court found that greater hardship 
would be caused to the plaintiffs if a 
decree for eviction was refused. It was 
found that the defendant was not keep- 
ing good health and even according to 
him, he had been maintained by his son 
Anil who was staying with him and the 
trial Court took the view that the defen- 
dant could reside with his other son who 
was at Dombivali. It was urged before 
the trial Court that the landlord of the 
premises, that is, the owner of the 
premises had himself terminated the 


_tenancy of plaintiff No. 1 and therefore, 


the present plaintiffs had no right or 
interest left in the premises which would 
enable him to file a suit for eviction 
against the petitioner. This contention 
was negatived by the trial Court. The 
petitioner filed an appeal before the 
Appeal Bench of the Small Cause Court 
at Bombay. The Appeal Bench confirm- 
ed the findings recorded by the trial 
Court and dismissed the appeal. This 
petition is now filed by the petitioner 
challenging the decree for eviction. 


4. At the outset, the learned Counsel 
appearing on behalf of the petitioner has 
raised a question of law which does not 
seem to have been canvassed before the 
Appeal Bench but was raised before the 
trial Court with regard to the maintain- 
ability of the suit. The contention is 
that the landlord of plaintiff No. 1 has 
terminated the tenancy of plaintiff No. 
in respect of the suit premises; the plain- 
tiff, therefore, has no interest left in the 
suit premises; the plaintiff being a 
statutory tenant, the only right which 
the Rent Act gave to him was the right 
to protect his possession but that since 
the plaintiff was already out of posses- 
sion, he could claim no further right 
under the Act and consequently he was 
not covered by the definition of ‘land- 
lord’ in S. 5 (8) of the Rent Act so as to 
enable him to sue or recover back pos- 
session from the petitioner. It was 
vehemently stressed that all that is pro- 
tected in the case of a staiutory tenant 
was the status of irremovability and 
since plaintiff No. 1 was himself not in 
possession, there was no further status 
available to him under the Act. 


5. The contention which is raised by 
the learned Counsel for the petitioner 
requires consideration of the provisions 
of S. 15-A read with S. 14 (2) of the 
Rent Act and the definition of ‘landlord’ 
in S. 5 (3) of the Rent Act. It is now 
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well known that the effect of inserting 
S. 15-A in the Rent Act was that 
where there is a subsisting licence in 
respeet of premises which are not less 
than a room and the licensee is in pos- 
session of such premises on the 1st day 
of February 1973, the licensee is deem- 
ed to have become for the purposes of 
the Rent Act the tenant of-the landlord 
in respect of premises or part thereof in 
his occupation. By the same Act, that 
is, Maharashtra Act, 17 of 1973, by which 
S.. 15-A was added in the Rent Act, two 
simultaneous amendments at two other 
places came to be made. Sub-s. (2) was 
“added in S. 14 and the newly added pro- 
vision reads as follows :— 

“Where the interest of a licensor, who 
is a tenant of any premises is determin- 
ed for any reason, the licensee, who by 
S. 15-A is deemed to be a tenant. shall 
subject to the provisions of this Act, be 
deemed to become the tenant of the land- 
lord, on the terms and conditions of the 
agreement consistent with the provisions 
of this Act.” 


- The other addition made by the same 
enactment, that is, Maharashtra Act 17 
of 1973 is to be found in S. 5 (3) where 
the definition of landlord has been ex- 
tended. The definition of ‘landlord’ now 
reads as follows: 


“Landlord? means any person who 
is for the time being, receiving or entitl- 
ed to receive. rent in respect of any pre- 
mises whether on his own account or on 
account, or on behalf, or for the benefit 
of any other person or as a_ trustee, 
guardian, or receiver for any other per- 
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son or who would so receive the rent. 


or be entitled to receive the rent if the 
premises were let to a tenant; and. in- 
cludes any person not being a tenant 
who from time to time derives title 
under a landlord; further includes ‘in 
respect of his sub-tenant, a tenant who 
has sub-let any premises; and also in- 
cludes in respect of a licensee deemed ''to 
be a tenant by S. 15-A, the licensor who 
has given such licence.” 

It is the underlined portion which has 
been added so as to include within the 
definition of the word’ ‘landlord’ the 
licensor who had given the ‘licence to 
the licensee who is now by S. 15-A 
deemed to be a tenant. If S. 14 (2) and 
S. 15-A are read in their proper perspec= 
tive, it is apparent that they operate ať 
different points of time. S. 15-A operates 
with effect from Ist day of February 
1973 in respect of person who satisfies the 








P, M. Gidh (Chandurkar J.) ALR 


conditions which are prescribed in Sec- 
tion 15-A. The conditions are that there 
must be a licensee, he must be in oc- 
cupation of premises or any part thereof 
which is not less than a room and if he 
satisfies these conditions, then he is 
deemed to have become the tenant of 
the landlord. A fictional status is thus. 
given to a licensee with effect from the 
Ist day of February 1973. S. 14 (2) op- 
erates only when the interest of the 
licensor is determined. 


6. Now, what is contended by Mr. 
Bafna is that the ‘landlord’ referred to 
in S. 15-A is the landlord of the premi- 
ses, that is, the owner of the premises 
in whom the right of reversion vests. 
The word ‘landlord’ has been defined in 
the Act in S. 5 (3). It is significant that 
the definition of landlord as it originally 
stood before it was amended by Mahar~= 
ashtra Act 17 of 1973 did not make any 
reference to the landlord of a licensee, 
It was only by amendment which was 
consequent upon the provisions of Sec- 
tion 15-A being introduced in the Rent 
Act that the concluding part of the 
definition was added in the definition of 
landlord. By this newly added inclusive 
part, express provision is made by the 
legislature to indicate who is the land- 
lord in respect of a licensee deemed to 
be a tenant by S. 15-A, The newly add= 
ed portion includes in respect of a licen- 
see who is deemed to bea tenant by 
S. 15-A, the licensor who has given such 
licence, It is the licensor of the licensee, 
who is now given a fictional status, who 
has been now included in the definition 
of landlord. This newly added provision, 
therefore, has reference . only to the 
fictional status given to a licensee by the 
provision in S. 15-A. In view of this 
express provision where the licensor has 
been specifically included in the. defini- 
tion of a landlord by extending the de=- 
finition, he alone will become the land- 
lord for the purposes of S. 15-A. Apart 
from this clear indication in the defini- 
tion of ‘landlord’ the enactment of Sec- 
tion 14 (2) also shows that the word 
‘landlord’ in S. 15-A has no reference to 
the owner of the premises. S, 14 (2) 
provides that a licensee who is deemed 
to be a tenant by 5. 15-A isto be deemed 
to have become the tenant of the land~ 
lord if the interest of the licensor who 
is a tenant of the premises is determin< 
ed. Therefore, the condition precedent 
for the licensee who is deemed to be a 
tenant to get the status of a deemed 
tenant of the landlord referred to in 
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S. 14 (2) is that the interest of tne 
Hieensor of the licensee must be deter- 
mined, S, 14 (2) also uses the word 
landlord’, 
a sense different from the sense in 
which it is used in S. 15-A. While Sec- 
tion 15-A deals with fictional status bes- 
towed on a licensee and he is deemed to 
be a tenant of the licensor who is describ- 
ed as a landlord, S, 14 (2) creates a 
direct relationship between the owrer 
of the premises and the licensee if the 
intervening interest of the tenant who 
was the licensor has been determined. 


Privity is, therefore, created by S. 14 12). 


between the landlord, who for the pur- 
poses of S. 14 (2) is a person other than 
the one covered by the concluding - pro- 
tion of the definition of ‘landlord’ added 
by Maharashtra Act 17 of 1973, and the 
original licensee who has by the opera- 
tion of S. i5-A'been deemed to be a 
tenant of the licensor but is now deen- 
ed to be a tenant of the owner of the 
premises, It will, therefore, not be pos- 
sible to construe the word ‘landlord’ in 
S. 15-A as referring to the owner of the 
premises in whom the right of reversion 
vests. There is thus no difficulty in 
holding that even in a case where a Hie- 
ensee invoking the. provisions of S. 1£-A 
claims to have become a tenant, his land- 
lord is not the owner of the premises 
but his landlord is his. licensor alone 


7. The next question which, there« 
fore, arises is whether such a_ licensor 
who is now included in the definition of 
landiord is prevented from filing a suit 
for eviction against the licensee wha is 
deemed to be his tenant. Apparertly 
there is nothing in any of the provisions 
which can indicate that the licensor, who 
is a landlord vis-a-vis a person, who is 
deemed to be a tenant, cannot invoke 
the provisions of S, 12 or S. 13 of the 
Rent Act. What is, however, contended 
by Mr. Bafna is that it has been held in 
a decision of this Court in Devji Xe- 
shavji & Co. v. Dahibai, ATR 1971 Eom 
285, that though the word ‘landlord’ in- 
cludes a-person who is receiving or is 
entitled to receive rent, having regard 

. to the words of S. 5 (8), it is clear in 
the case of derivative title from the land< 
lord. a tenant of the landlord would not 
be a landlord in relation to a sitting ten= 
ant who is direct tenant of the landlord 
at least for all purposes as long as the 
Rent Act continues, and forthe purposes 

: of Ss. 12 and.13, the ‘landlord’ means the 
person in whom the reversion is vested 
and not merely a_right of possessior of 


Madhusudan v, P. M. Gidh (Chandurkar J.) 


It is obviously used here in’ 


party to the suit. 
„against the tenant, but the suit was dis- 
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the premises asatenant. The decision in 
Devji Keshavji’s case is clearly distin- 
guishable on facts. The facts of that 
case would show that the tenant of the 
premises had sublet thosé premises to 
two persons. The petitioner was one of 
those two sub-tenants andtheother one 
was respondent No. 2. The owner of 
the premises, respondent No. 1 filed an 
ejectment suit against the -tenant. The 
petitioner who was a sub-temant was a 
A decree was passed 


missed against the petitioner because the 


landlord agreed to recognise the peti-- ` 


tioner as direct tenant of the entire . 


fodown, Respondent No. 2 who was an- ` 


other sub-tenant had become a direct 
tenant of the landlord under S. 14 of the 
Bombay Rent Act. The petitioner who 
had: obtained a direct lease from the 
landlord demanded rent from respondent 
No. 2 who had become a direct tenant 
by virtue of S. 14. The petitioner, there- 


` fore, terminated the tenancy of respon- . 


dent No. 2 and filed a suit for eject~ 
ment. Respondent No. 2 through its sole 
surviving partner, 
filed a declaratory suit against the peti- 
tioner and the owner of the premises for 
adeclaration that the respondent No. 2 
was a tenant of respondent No. 1 and 
they were liable to pay rent only to res- 
pondent No, 1 and the petitioner has no 
right to eject them. The suit came to be 
dismissed by the trial Court. In appeal 
the Appellate Bench held that respon- 
dents Nos. 2 and 3 were the direct 
tenants of respondent No, 1 and that the 
petitioner had not become their landlord. 
The petitioner, therefore, filed a petition 
under Art. 227 of the Constitution in 
which the question raised was whether by 
reason of the lease for a year, the peti- 
tioner became the landlord of respon- 
dents Nos. 2 and 3, It was on these 
facts that Patel J. took the view that in 
the case of a derivative title from the 
landlord, the tenant of the landlord 
would not be for all purposes in relation 
to a sitting tenant a direct tenant of 
the landlord. ‘The learned Judge further 
observed ` that for the purpose of Sq. 12 
and 13 the ‘landlord’ means a person in 
whom the reversiofi is vested and not 


“merely a right to the possession of the 


premises as a tenant. The decision will 
thus show that what the Court was call- 
ed upon to decide in that case was 
whether a person who claimed to be a 
tenant of the entire premises by virtue 
of a lease from the landlord could claim 


~ 


respondent No. 3, . 


t 
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possession from a person who had by 
virtue of the provisions of S. 14 (1) be- 
come direct tenant of the landlord. The 
observations made by the learned Judge 
must, therefore, be read in the light of 
the facts before him. 


8. Itmustalso be noticed that the con- 


cluding part of the definition which 
came to be introduced in 1973 did not 
fall for consideration before the learned 
‘Judge. Once the licensor of the licensee 
who claims to have become a deemed 
tenant by virtue of the provisions of 
\S. 15-A is included in the definition of 
landlord, it is difficult to see why as 
\between the licensor and the licensee 
Ithe right of reversion did not vest in 
ithe licensor. By virtue of the definition 
Jof ‘landlord’ the licensor would be entitl- 
















tthe recovery of possession of the licen- 
lsee, Assuming for a moment that the 
Nlandlord had himself filed a suit for eject- 
iment of the plaintiff, it is difficult to 
isee how that suit would affect the right 
of the plaintiff vis-a-vis his deemed ten- 
jant who was the original licensee. “As 
already pointed out, S. 14 (2) does not 
operate so as to make the licensee, who 
is deemed to, be a tenant of the licensor, 
a deemed tenant of the landlord, name- 
ly, the owner of the premises un- 
the interest of the licensor. ` is 
\determined. If the licensor vis-a-vis the 
joriginal owner is in his capacity of a 
jtenant a contractual tenant, mere ter- 
[mination of his lease does not terminate 
Ihis interest in the premises. He is 
Jentitled to remain in possession. In spite 
of the fact that in the case of a licensor 
referred to in S. 14 (2) possession would 
not be with him and it would be_ with 
[the licensee, the legislature has still pro- 
vided that the rights of the licensee qua 
the original landlord, that is, the owner 
of the premises would change into one 
lof deemed tenancy only if the interest 
of the licensor is determined. The scheme 
of S. 14 (1) and S, 14 (2) is identical ex- 
cept that while S. 14 (1) provides for the 
protectea sub-tenant becoming a direct 
tenant of the landlord, S. 14 (2) provides 
for a protected licensee becoming a 
deemed tenant of the landlord. In one 
case, it isthe interest ofthe tenant which 
has to be determined, in the other case 
also it is the interest of the tenant who 
is described as a licensor which is to be 
‘determined. 


‘9. Section 14 (1) fell for consideration 
‘before the Supreme Court in Hiralal v, 


{Prs. 7-9] . Madhusudan v. P, M. Gidh (Chandurkar J.) 


ted to invoke the provisions relating to 


ALR. 


Kasturbhai, AIR 1967 SC 1853 and the 
words “is determined for any reason” 


_ were construed by the Supreme Court 


as follows (at p. 1856) :— 


“The words ‘is determined for any rea- 
son’ in the context of the Act mean that 
where the interest of a tenant comes to 
an end completely, the pre-existing sub- 
tenant may, if the conditions of S. 14 
are satisfied be deemed to be a tenant of 
the landlord. The interest of a tenant 
‘who for purposes of S. 14 is a contractual 
tenant comes to an end completely cnly 
when he is not only no longer a con- 
tractual tenant but also when he has 
lost the right to remain in possession 
which S. 12 has givento him andisno lon- 
ger even astatutery tenant. In other words 
S. 14 would come into play in favour of 
the sub-tenant only after the tenancy of 
the contractual tenant has been deter- 
mined by notice and the contractual ten- 
ant has been ordered to be ejected under 
S. 28 on any of the grounds in S. 12 or 
S. 13. Till that event happens or till 
he gives up the tenancy himself the in- 
terest of a tenant who may be a con- 
tractual tenant, for purposes of $S. 14, 
cannot be said to have determined i.e. 
come to an end completely in order to 
give rise to a tenancy between the pre- 
existing sub-tenant and the landlord.” 


Thus in the context of S. 14 (1) the Su- 
preme Court has held that the interest 
of a contractual tenant is for the pur- 
poses of S. 14 determined only when 
after the termination of his tenancy he 
has been ordered to be ejected under 
S. 28 on any of the grounds in S. 12 or 
S. 13. The same principle will, in my 
view, apply for the purposes of construc- 
tion of S.14 (2). The interest of a 
licensor who is a tenant of the premises 
is required to be determined before the 
licensee can claim to have become a 
direct tenant of the landlord. The in- 
terest cannot be said to be determined 
even for the purposes of S. 14 (2) unless 
there is a decree for eviction of the ten- 
ant. It is only when there is a decree 
for eviction of a tenant that an occasion 
for the protected licensee under S. 15-A 
to claim the status of a tenant of the 
landlord of the premises would arise. 
There is thus indication in S. 14 (2) itself 
that the interest of the tenant or the 
licensor continues till there is a decree 
for eviction. It will not, therefore, be 
possible to accept the argument that 
merely because the licensor was not in 
possession of the premises, all his in- 
terest in the premises had ceased and 
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that he was not entitled to sue his H~ 
censee for restoration of possession. It 
is not, therefore, possible to accept the 
argument that the suit filed by plaintiff 
No. 1 was misconceived. 


10. The learned Counsel then wanted 
to rasie the questions with regard z0 
the validity of notice and the hardship. 
It is well known that even .a notice 
under 8.1060f the Transfer of Properiy 
Act has to be liberally construed, The 
notice in question clearly asked the 
petitioner to deliver possession. This 
notice has been held to be valid as ter- 
minating the deemed tenancy. I see no 
reason to take a different view, especi- 
ally when the notice has not been prò- 
duced in this petition. 


11. On the question of hardship 
again, the finding is one of fact where 
both the Courts have held that there is 
no independent evidence to show that 


the petitioner is not on cordial relations 
with his son with whom, according to 
the Courts, it was open to him to Zo 
and stay. 


12. These were the only questions 
which were argued before me. In tae 
view which I have taken. this petition 
must fail and is dismissed with costs. 


Petition dismissed. 
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DESHPANDE AND PRATAP, JJ. 
Jaikumar Chhaganlal Patni and others, 


Appellants v, Mary Jerome D’souza and’. 


others, Respondents, 


A.F.O.D, No. 187 of 1974, D/- 21-9- 
1977." 

(A) Motor Vehicles Act (4 of 1939), Sec- 
tion 110B —- Quantum of compensation 


— Principles for determination of. 


To work out the quantum of compensar 
tion claimable by the: dependants of the 
victims of motor accidents one has to 
find out amongst other things (1) the net. 
annual income of the deceased earned 
by dint of his labour, manual or 
of head and heart (2) as to how 
much out of it was spent by Lim 
for himself and how much for his de- 
pendants, which is otherwise referred as 


*(Against order of G, A, Desai, Member, 
M. A. C. T, Bombay in Appln. No. 1199 
of 1979.) : ; : 
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their “dependancy’, (3) as to how long 
each dependant would have been requir~ 
ed to depend on the same, widow being 
assumed to be so required during her 
whole of lifetime in the absence of any 
evidence to the contrary, and (4) how 
long the deceased could have supported. 
each one of them, depending on the esti- 
mate of expectancy of his future span of 
life. The age of the deceased on the date 
of the accident, his health and estimate 
of the years during which he would con- 
tinue to earn, also are equally important. 
and relevant factors. (Para 3) 


In view of the estimated increase in. 
the average longevity upto the age of 65 


the figure of “years purchase” is now 
raised upto 28 yearg by the Supreme 
Court in AIR 1977 SC 1158. Allowance 


has to be made also for shorter period 
of dependancy in the case of aged parents, 
marriageable daughters and other de-. 
pendants ceasiig to be dependant on 
becoming earning members themselves. 
AIR 1977 SC 1158 Relied on, (Para 4): 

Anno: AIR Comm, M, V. Act (1st Edn.), 
S. 110B, N. 2. 

(B) Motor Vehicles. Act. (4 of 1939), Sec-. 
tion 110B. — Quantum of compensation— 
Amount received from life insurance 
policy ig liable to be deducted. therefrom. 
AIR 1973 Guj 216 and 1973 Acc CJ 414 
(Punj) and 1975 Ace CJ 56 (Delhi), Dis- 
sented from, 

There is no basis or trace of any ra- 
tionale not to deduct life insurance 
policy amounts when on the face of it 
these amount to pecuniary advantages and 
are received by the dependants by rea~ 
son of the death of the bread winner 
victim, AIR 1973 Guj 216 and 1973 Ace 
CJ 414 (Punj) and 1975 Ace CJ 56 (Delhi) 
Dissented from, (Para 9) 

There is no difference ` between this 
amount, and any other income yielding 
estate, that comes to the dependants 
either by way of inheritance or pursuant 
to any will or settlement. The causal con- 
nection between receipt of such amounts, 
and death is too apparent and really 
stands on the same footing legally. Dona- 
tions by the charitable trusts, or provi- 
sions for such dependants by some publie 
spirited institutions, or gifts or contribu- 
tions by relatives or sympathisers, of 
course stand on different footing and are 
clearly distinguishable. and can never be 
treated as advantages or benefits or hav- 
ing received by reason of . the death of 
the. bread winner, though the death may 
furnish an occasion for such receipts. AIR 
1962 SC 1 Referred. (Para 8) 
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The receipt cf such amounts cannot be 
treated as collateral benefits, coming to 


the dependants not so much by reason of 


the death of the deceased, as by reason 
of the contract that the deceased had 
entered into with the Life Insurance Com- 
pany. Policy amounts received by the in- 
jured claimants as a result of contracts 
made by them with their employers or 
insurers stand on a different footing 
from the life volicy amounts payable to 
the dependant on the death of the in- 
sured, Principles governing award of da~ 
mages in these two events cannot be iden- 
tical, (Paras 10, 11) 

Anno: AIR Comm. M. V, Act (1st Edn.), 
S, 110B, N. 2. 

(C) Motor Vehicles Act (4 of 1939), Sec- 
tion 110B — Quantum of compensation — 
Deduction on lump sum payment. 


When the compensation ig calculated on 
the basis of what the claimants would 
have received in all during the course of 
23 years, interest receivable on the in- 
vestment of such lump sum for all these 
years, reflects an uncontemplated and in 
away unmerited addition. Discount thus 
is an indispensable procesg and part of 
fair and just determination. Percentage 
of discount however must depend on facts 
and facts of each case, (Para 17) 

Anno, AIR Comm. M, V. Act (1st Edn..) 
S. 110B, N. 2 

(D) Motor Vehicles Act (4 of 1939), Sec- 
tion 110B — Compensation of Rs, 35,000/- 
determined at 23 years’ purchase — Fur- 
ther amount of Rs, 5,000/- towards loss 
to the estate by way of expectancy of 
life cannot be refused on ground of du- 
plication in awarding damages. AIR 1962 
SC 1 Followed, (Para 19) 

Anno: AIR Comm. M., V, Act (1st Edn.), 
S. 110B, N. 2, 
Chronological Paras 


Cases Referred: 

AIR 1977 SC 1158 4 
AIR 1977 Raj 121 vi 
(1976) 78 Bom LR 337 17 


AIR 1976 Orissa 205 : 1976 Ace CJ 497 7 
1975 Acc CJ 56 (Delhi) 7 


AIR 1974 Madh Pra 181 . 7, 10 
AIR 1973 Guj 216 : 1973 Acc CJ 226 7 
1973 Ace CJ 319 (Orissa) 7 
1973 Acc CJ 414 (Punj) 7 
AIR 1973 Pat 129 7, 12 
AIR 1971 SC 1624 5 
1969 Acc CJ 286 (Delhi) 13, 17 


(1969) 1 All ER- 555 : (1969) 2 WLR 821, 

Parry v. Cleaver : 10, 12 
AIR 1962 SC 1 3, 5, 7, 8, 19 
(1888) 18 AC 800: 58 LJ.PC 1, Grand 
. Trunk Rly, Co. v, Jenningg 13,14 


Claims Tribunal for 


(1874-80) All ER 195 : 10 Ex 1, Brandburn 
v. Great Western Rly, Co. 
10, 11, 12, 16 
(1858) 3 H & N 211: 157 ER 448 12 
8S. N. Dwivedi, for Appellants; N. B, 
Zaveri, for Respondents, 


DESHPANDE, J:— By its ‘udgment 
dated 12-7-1973 the Motor Accidents 
Greater Bombay 
awarded a sum of Rs. 40,000/- with in- 
terest at 6 per cent per annum from the 
date of claim by way of compensation for 
the widow and two sons of deceased 
Jerome D’souza, The deceased was a taxi 


driver and at the relevant time had park-- ` 


ed his taxi on S. V. Road at Bandra on 
22-5-1970, while.on his way from north 
to south, As he was crossing the road on 
foot to the opposite side towards Bandra 
Talkies, a car belonging to respondents 
Nos, 1 and 2 rushed from Khar side and 
fatally hit him and threw him et a dis- 
tance causing his instantaneous death, 
Owners of the car, respondents 1 and 2, 
entered appearance at the trial but did 
not display any interest in contesting the 
claim, which came to be contested only by 
the Insurance Company after securing 
permission to that effect under section 
110-C of the Act. At the trial, the widow 
of the deceased examined herself to prove 
the income of the deceased and source 
of it and also examined one B.E.S.T, 
driver to prove negligence who hed seen 
how the car of respondents 1 and 2 hit 
the deceased, None of the respondents 
entered the witness box nor examined any ` 
other witnesses, The validity of this award 
is challenged in this appeal by all the 
respondents, 


2. Mr. Dwivedee, the learned advocate 
appearing for the appellants, faintly 
tried to challenge the findings as to 
identity of the car, as also the negli- 
gence of the driver. Evidence of Ram- 
sevak Tiwari the B.E.S.T. driver how- 
ever, shows that he had just parked 
his bus at the Bus Stop near Bandra 
Talkies while on his way towards the 
north, He saw the deceased coming from 
the side of his parked taxi towards. Bandra 
Talkies, and also saw him being knocked 
down by the car with such a force near 
the divider, that the deceased was thrown — 
at a distance of a few feet. He noted the 
car number, when the person driving the 
carhad stopped it for some time, to get 
down and go to the place where the deceas- 
ed was lying. He had conveyed this infor< 
mation to one Head Constable who was 
travelling by the same bus. His evidence ' 
further shows that on that very day 


1978 


within three hours he was called at the 
Police Station, Bandra, where his stat2+ 
ment was recorded and saw the same car 
being brought to the Police Station during 
this time, which he had identified there, 
His cross-examination is wholly ineffe:~ 
tive, It is true that the chit on which the 
number of the car was noted has not been 
produced, nor the Head Constable to 
whom the informetion was passed by him 
is examined. We are unable to see what 
adverse inference can be drawn against 
the claimants for this omission. The Head 
Constable is not alleged to have seen the 
accident, nor a rough chit by itself even 
if produced could have made any dif- 
ference to the ` conclusion, The  circurn- 
stance that the respondents have not cho~ 
sen to enter the witness box or to en- 
force the production of the records at 
the police station to demonstrate the el- 
leged falsity of the claimants’ case only 
indicates how unfounded the defence on 
this point is. In the absence of any con- 
trary evidence, we do not feel any hesita- 
tion in confirming the findings of. the 
trial Court about the identity of the car 
as also about the negligence of the dri- 
ver, 


3. Mr, Dwivedee’s challenge to the - 


quantum of compensation, however, needs 
close examination. The judgment does 
not indicate any basis or reasoning in 
support of the quantum fixed, and stands 
exposed to the charge of being arbitrary. 
The principles as to how the quantum of 
compensation in such cases should be de- 
termined are no more in dispute, Even 
before the enforement of the Motor Vehi- 


‘eles Act of 1939 and inclusion of Ss. 110 to ¢ 


110F therein under the Amendment Act 
of 1956, the damages claimable by the de- 
pendants of the victims of the motor ac- 
cidents, were determined by reference to 
S. 1A and S. 2 of the Fatal Accidents Act 
of 1855, corresponding to English Fatal 
Accidents Act of 1846 and the English and 
Indian cases decided thereunder. In terms 
of these principles the pecuniary lossto 
dependantsisto be ascertained, (to qucte 
Supreme Court in its leading judgment 
in the Bus accident case .of Gobald Motor 
Services Ltd. v. R.M.K, Veluswami, 
(AIR 1962 SC 1) {at p, 6): 


“Only by balancing on the: one hand 
the loss to the claimants of the future 
pecuniary benefit and on the other any 
pecuniary advantage which from whatever 


source: comes to them by reason of the 





' death. that’is; thë- balance of loss’ and- 
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gain to a dependant by the death must be 
ascertained... sostes oecone seores vao SF%anenne 8% 

. (Underlining supplied} 
To work this out, one hag to find out 
amongst other things (1) the net annual 
income of the deceased earned by dint of 
his labour, manual or of head and hearr 
— (2) as to how much out of it wag spent 
by him for himself and how much for 
his dependants, which is otherwise re- 
ferred as their “dependancy”, (3) as to 
how long each dependant would have 
been required to depend on the same, 
widow being assumed to be so required 
during her whole of lifetime in the ab- 
sence of any evidence.to the contrary, and 
(4) how long the deceased could have 
supported, each one of them, depending 
on the estimate of expectancy of his 
future span of life, The age of the de- 
ceased on the date of the accident, his 
health and estimate of the years during 
which he would continue to earn, also 
ve equally important and relevant fac- 
ors, 


4, Each of these considerations bristles 
with several uncertainties and impondera~ 
bles, ie, as to expectancy of life, increase 
or decrease in the net annual income and 
number of dependants and also constant 
change in value of the money in the mar- 
ket. Some element of conjecture inevi- 
tably does enter’ into actual calculations. 
The figure is ordinarily arrived at by 
multiplying the dependency, ie, net 
annual amount receivable or receiv~ 
ed by the dependants, by as many 
years as the deceased was expected 
to survive, and earn, otherwise 
referred to as “years purchase”, 
Formerly this ranged between 10 to 20 
years. In view of the estimated increase 
in the average longevity now up to the 
age of 65, this figure is increased in a 
Supreme Court case up to 28 years, See 
Manjushri v. B. L. Gupta, AER 1977 SC 
1158. Allowance has to be made also for 
shorter period of dependency in the 
cases of aged parents, marriageable 
daughters, and other dependants ceasing 
to be dependant on becoming earning 
members themselves, 


5. The provisions of the Motor Vehi- 
cles Act provide for compensation even 
for injuries that do not prove to be fatal 
and differ from those of the Fatal Acci- 
dents Act on certain other minor points. 
Section 110B of the Motor Vehicles Act 
requires the Tribunal to award such 


‘amount by way of damages as it thinks 


just, Opinion is: divided on whether “just” 


-compensation conceived under S. 110B, 
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requires application of any different piin- 
ciple by the Claims Tribunal from the 
one implicit in the Fatal Accidents Act 
and evolved in English and Indian cases 
decided thereunder, The Supreme Court 
has adverted to this in the case of M/s 
Sheikhupura Transport Co, Ltd. v. N.LT. 
Ins. Co., AIR. 1971 SC 1624, arising direct- 
ly under the said S. 110B of the Motor 
-Vehicles Act, and merely observed that, 
that S. 110B is wider in scope, without 
indicating the extent of such width. The 
Supreme Court, however, has still reitera~ 
ted the general principle indicated in the 
case of Gobald Motor Services (AIR 1962 
SC 1) (supra) by citing the above quo- 
ted passage, though the Gobald case was 
tried by the Civil Court by reference to 
Fatal Accidents Act and not, to the Motor 
Vehicles Act. In other words, essential 
principles of the decided. cases under. the 
Fatal Accidents Act still hold the’ field 
and pecuniary benefits coming. to the 
claimants by reason of the death-of the 
deceased are still liable to be balanced 
against the claimants’ pecuniary losses. . 


6. We have thus tọ see if the figure 
of Rs. 35,000/- accords with these ‘princi~ 
ples, Coming first to the question. of the 
net income of the deceased and its por- 
tion spent by him over the dependants, 
the Tribunal iş driven to rely on the sole 
evidence of the widow whose knowledge 
about the husband’s income does not ap- 
pear to be very precise, In the absence 


of contrary evidence and absence of ‘any. 


serious challenge even to what she has 
stated, Tribunal’s estimate of the net 
income of the deceased being Rs. 350. per 
month and Rs. 150/~ per month, being 
spent on his own, and Rs, 200/- per month 
being spent for the dependants, appears 
to us to be unexceptional. The estimate 
is fortified by the facts that he was pay~- 
ing rent of Rs, 85/- per month and 
Rs. 20/- per month. in addition towards 
‘electricity charges, etc. If anything, - it.is 
a case of under-estimation presumably 
due to her ignorance, The dependants, no 
doubt, inherited one taxi and the. widow 
has admitted receipt of Rs. 600/- ‘per 
month from it by hiring, Mr. Dwivedee 
strongly relied on it and wanted ` us ` to 
take this into account for reduction óf 
the compensation. Unfortunately appel- 
lants have not brought any data to indi- 
cate its actual condition, the year .of 
make, and its recurring’ or costly repair 
expenditure and whether it was purchas~ 
ed with his own money or undér any 
arrangement with the creditor-or Ab ed 
or certainty of such income, a` hints: 
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that effect were made by Mr. Zaveri 
offering relevant evidence. Some hint of 
the possession of one more taxi was 
thrown in cross-examination, without 
pursuing to indicate if it bélonged to the 
deceased or to someone else and was 
run by him with some arrangement with 
the owner. The claimant-widow -has filed 
an affidavit to the said effect, Though no 
counter affidavit is filed, nor request to 
cross-examine the widow was indicated 
in spite of her presence in the Court, we 
do not. think it safe to rely on such a 
material at this late stage. We will have 
to proceed on the basis that -dependants 
were receiving net amownt of Rs. 200/« 
per month. The deceased was aged 42 as 
indicated in the claim petition at the 
time of death, Widow's evidence about 
his being 40 cannot be accepted in’ the 
absence of any explanation’ of the earlier 
statement, Nothing is suggested against 
his health. Taking. 65 as the average 
longevity, -life expectancy can be . fixed 
at 23 years.:more. The compensation 
amount on this data by recourse to the 
accepted formule ¢ comes to Rs. 200 x 12x 
23 = Rs, 55,200. : 


7. The principal contention of Mr, 
Dwivedee ` is that the amount of — 
Rs, 15;000/- admitted to have been 
received by the widow, towards the Life 
Insurance policy is liable to be. déducted 
from the” above amount of Rs. 55,200/-. 
This, according to him, is the pecuniary 
advantage - received by the claimants by _ 
reason of the death in: terms of the ratio 
of Gobald Motor ' case (AIR 1962 SC 1) 
(supra). It is notody’s case that it was an 


` accident policy entitling the claimants to 


such amount, on the death of the 
deceased only ‘in such an accident, and 
the amount could not have been received 
by them, had: the death been due to 
otherwise than such an accident, We 
express no opinion if this could have 
made any difference as there is no 
unanimity in the decided cases as to the 
liability of even such amounts to deduce. 
tion from compensation, Judicial opinion 
is also ‘sharply divided on the question 
whether life policy.amount can be said to 
have come to the claimants by reason of | 
the death of the deceased to justify its 

deduction from the amount of compensa- 
tion payable: to the claimants towards 
their pecuniary loss. Our attention was 
drawn by. Mr, Zaveri, 


advocate for the respondents, to a ` few 


- judgments, of High Court of Gujarat in 


LIC. of India v, Naranbhai Munjabhai, 


the -learned E 


1978 


1973 Ace CJ 226: (AIR 1973 “Guj 216), 
High Court of Panjab and Haryana in 
Sood and Company v. Surjit Kaur, -1¢73 
Acc CJ 414, as also Delhi High Court in 
Bhagwanti Devi v. Ish Kumar, 1975 Acc 
CJ 56 and severel other judgments of 
same High Courts, which do support his 
contention that amounts so received ere 
not liable to be deducted as the same 
cannot be said fo have come to- the 
claimants by reason of the death of the 


deceased. Mr, Dwivedee, on the other. 


hand, drew our attention to the jucg- 
ments reported in Union of India v. S, 
Ghosh, AIR 1973 Pat 129; Sushila Devi v, 
Ibrahim, AIR 1974 Madh Pra 181; Sab-ta 
Pati v. Rameshwar Singh, 1973 Acc J 
319 (Orissa High Court) and Automobies 
Transport v. Dewalal, AIR 1977 Raj 124, 
and a few other judgments. of the same 
Courts taking tke contrary view, .We 
may at once observe that Patna Hizh 
Court supports deduction only of such 
policy amounts as are subscribed to meet 
‘accident contingency and not other policy 
amounts. It rather supports Mr, Zaveri’s 
contention and nct that of Mr, Dwivedee, 


Mr. Zaveri also drew our attention to’ 


some other judgments of. Delhi Hizh 
Court, including in the case of Orissa 
Road Transport Co.. Ltd, v. Sibananda 
Pattanaik, 1976 Acc CJ 497: 
Orissa 205) ,which justify deduction only 
of a portion and not of the entire poly 
amounts. 


8. The answer Eeue really ‘on ehctliee 
such policy amount can.be said to be 
“pecuniary advantages” that come -to tae 
claimants “by reeson of the death of the 
deceased?” That such amounts amount to 
pecuniary advartage admits of little 
doubt, Controversy really centres round 
if it comes to the dependants “by reason 
of death”. Reading of the decided. cases 
only go to show how this very question 
can arise. under variety of circumstances, 
giving rise to*different considerations, 
pregnant with equally different legal 
implication, and it is by no means easy 
to lay down any inflexible rule as to 
which pecuniary benefit can be said to 
have been received “by reason of the 
death.” It ig: pertinent to note that in the 
absence of any provision to the contrary, 
such policy amounts form part of the 
estate of the deceased and come to His 
heirs or dependants by way of inherit- 
ance, unless it is sought to be disposed 
of by the deceased otherwise. Nominee 
mentioned therein is not necessarily the 
beneficiary but invariably happens to be 
merely an authorised collector thereof 
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for the benefit of all heirs. We are unable 
to see any difference between this 
amount, and any other income yielding 
estate. that comes to the dependants 
either by way of inheritance or pursuant 
to any will or settlement, The causal 
connection between receipt of such 
amounts, and death is too apparent and 
both:really stand on the same footing 
legally... Donations by. the charitable 
trusts, or provisions for such dependants 
by some public spirited institutions, or 
gifts or contributions by relatives or 
sympathisers, of course stand on different 


footing. and are clearly distinguishable, 


and can never be treated as advantages 
or benefits or having received by reason 
of the death of the bread’ winner, though 
the death may furnish -an occasion ‘for 
such: receipts. We are ourselves unable 
to see how and why. the policy amount 
or other amounts from income yielding 
assets, such as bank balances, or interests 
thereon, or on fixed deposits, or dividends 
from shares. and securities, left or settled 
by the deceased on the: dependants, can- 
not be said to have come to the claimants 
by “reason of the death” of the deceased 
and why it should not be’ balanced 
against the pecuniary. losses caused by 
the death of the bread winner in terms 
of Gobald: Motor’s case (AIR 1962 SC 


‘1) (supra), The Supreme Court has been 
‘at pains in -the above ‘quoted passage to 


indicate. how source of such pecuniary 
advantage is irrelevant.: by words ‘from 
whatever sources”. It should not be for- 
gotten that these. essentially are. compen- 
satory and not punitive damages. i 


9. It will be of interest in this context 
to note that, in England, the insurance 
policy amount was. considered to be such 
pecuniary advantage, coming to the 
dependants by reason of the death, of the 
deceased, and was liable to be deducted 
under the common law, from the amount 
of compensation payable under Fatal 
Accidents Act of. 1846, This situation was 
reversed firstly by Fatal © Accidents 
(Damages) Act of 1908. and improved 
further for the, benefit: of the claimants 
by Law Reforms (Personal Injuries). Act 


of 1948 and altered drastically by the 


Fatal Accidents Act of -1959 . ensuring 
that various kinds of insurance and 
pensionary benefits are not excluded from 
the compensation payable, by the tort- 
feasors, Claims for such compensation in 
India, ag discussed earlier, are still 
determined mainly by reference to 
principles -underlying the Fatal Accidents 
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Act, 1855, analogous to English Act of 
1846; and the decided cases thereunder 
prior to 1908 enactments, contemplata 
reducing the amount of compensation by 
such insurance arnounts, if received by 
the dependants. In the absence of any 
statutory provisions analogous to the 
above referred to English enactments of 
1908, 1948 and 1959, it should be difficult 
to find any basis or trace any rationale 
not to deduct such life policy amounts 
when on the face of it, these amount to 
pecuniary advantages and are received 
by the dependants by reason of the 
.jdeath of the bread winner victim, ` 


10. While holding to the contrary, the 
High Courts of Gujarat, Punjab . and 
Haryana and Delhi appear to “have 
treated the receipt of such amounts as 
collateral benefits, coming to the depen- 
dants not so much by reason of the 
_{death of the deceased, as by reason of 
the contract that the deceased had enter- 
ed into with the Life Insurance Company. 
With respect, this view and the reason~ 
ing in support thereof is open to grave 
doubt, The learned Judges have mainly 
relied on the Bradburn: v. Great Western 
Rly. Co. (1874-80) All ER 195 and Parry 


v, Cleaver (1949) 1 All ER 555. As noted* 


by Sen J. in the case:of Sushila Devi v, 
Ibrahim, AIR 1974 Madh Pra 181 (para 
30, page 189) in both these cases, injured 
persons had claimed damages for their 
own injuries, resulting into their: physi- 
cal disabilities, and the learned. Judges 
and noble Lords were not called upon to 
deal with the claims of the dependants 
of the deceased, killed in any fatal acci- 
dent, Policy amounts were received by 
the injured claimants, in these cases, as 
a result of arrangements or contracts, 
made by them with their employers or 
insurers, to meet some such specific 
contingencies to their own selves. 


11, These amounts obviously stood on 
different footing from the life policy 
amounts payable to his dependants on 
the death of ‘the insured. Principles 
governing award'of damages in these 
two events cannot be identical. Amongst 
other distinguishing features, there was a 
risk of benefit of the premiums being 
lost to the insured in Bradburn’s case, 
(1874-80) All ER 195 if no accident caus 
ing injuries had occurred, while entire 
life policy amount is refundable to the 
insured on meturity, In some cases. with 
interest or dividend, if death does nof 
take place during the prescribed number 
of years, The Courts in both these cases 


ALR. 
found, and with respect rightly, thať 
benefits receivable by the injured 
claimants, “from the arrangements of 
their own creation, cannot be allowed to 
go to the wrong doers and set off against 
the compensation payable by them, No 
question of benefits of the amounts saved 
and contributed by the deceased and 
consequentially inherited or received by 
the dependants by reason of death of any 
one could arise in any one of these cases, 

12. Now Lord Reid in the Parry’s case 
(1969-1 All ER 555) (supra) based his 
view on the public policy reflected in 
the above referred to 1959 enactment, 
and extended the same to the pensionary 
benefits in dispute not specially covered 
by the Act, Judgment of Bramwell B., on 
the other hand, in the firstly named 
Bradburn’s case ( (1874-80) All ER 195) 
(supra) itself refers to the distinction be~ 
tween claim for injuries by the injured 
‘and the claims ` of the dependants for 
fatal injuries caused to the deceased. 
Indicating how under the Fatal Accidents 
Act, Lord Campbell laid down, for the 
first time, the rule-in Franklin v. South 
Eastern. Railway Co, ( (1858) 3 H & N 
211) for taking into account whatever 
comes in possession of family of the 
deceased, the learned Judge observed: 
“But that has no bearing on the case of 
a’ person suing upon his Common Law 
right for injuries caused to him’ by the 
defendant’s negligence”, Curiously enough 
this passage does not find place în the 
reprint i.e. (1874-80) All ER 195. Text of 
this para in original report, i.e. (1874) 10 
Ex, 1, is slightly different in details, 
though not in purport and substance, In 
the case of Union of India v, S. Ghosh, 
AIR 1973 Pat 129, the Division Bench 
quoted the entire para including this 
passage at page 136 from the original 
report presumably in support of its view 
that policy subscribed . specially to meet 
accidents contingencies stand on different 
footing from the policies on life generally, 
and the amount of the former. and not of 
the latter is so deductible, which point is 
not relevant in this case, We have our- 
selves verified the correctness of the 
passage. With respect, the learned Judges 
of the above High Courts seem to have 
lost sight of this distinction emphasised 
in Bradburn’s case itself,- ‘ 


13. As indicated earlier, In some cases, 
the Delhi High Court as also Orissa 
High Court have found justification for 
deducting some portion of such policy 
amounts, This view is based on the 
assumption that the claimants could have 


1978 


the benefit of the policy amount even if 
the deceased had died otherwise than in 
the accident, or would have shared th2 
benefit thereof had the policy matured 
during his lifetime. Death in fatal 
accident only accelerates its receipt by 
the dependants, according to this view, 
and interest chargeable for the estimated 
accelerated years alone represents, the 
deductible portion of such benefit> This 
approach is adopted in some cases even 
to other liquid assets receipt of which es 
owner is merely assumed to have been 
accelerated, which, according to this 
approach is receivable and enjoyable ty 
the dependants in either case, even 
without such death. In the case of 
Amarjit Kaur v. Vanguard Ins, Co. Ltå. 
reported in 1969 Acc CJ 286 Deshpands, 
J. of the Delhi High Court justified 
deduction of only some portion of the 
policy amount on this ground, In suppoct 
of his view the learned Judge relied on 
Grand Trunk Railway . Company əf 
Canada v, Jennings, (1883) 13 AC 800. 


14. It is ‘true that liquid - assets 
possessed and owned by the deceased in 
certain cases. are open to the enjoyment 
of all such dependants during lifetime 
of the deceased and they can claim cer- 
tainty of inheriting or- receiving it other- 
wise in the ordinary course, Accidental 
death in such cases cari be said to have 
only accelerated the process of their 
ownership, Pecuniary benefit to the 
dependants is bound to be -far lesser 
than in cases where such certainty of 
enjoyment, actual receipt, in any manrer 
whatboever, is absent or slender. Cases 
of the former type are bound to be far 
and few. The amount of the life policy 
standing in the name of the deceased is 
exposed to more uncertainties in majority 
of the cases, there being no guaranzee 
even of continuation thereof, In the 
Privy Council case of Jennings (1888-13 
AC 800) (supra) the deceased had sub- 
scribed to the policy expressly for the 
benefit of the wife and the wife was 
bound to receive the benefits ther2of 
frrespective of death of the husband nd 
of the accident, This forms the basis of 
the ratio of the case. Thig cannot be 
true of all the policies, No inflexible rule, 
therefore, ‘can be laid down in this 
behalf as is suggested by the Delhi High 
Court. The question of discount on 
account of accelerated receipt of compen- 
sation in-lump sum is being separately 
dealt with. Such amount ordinarily must 
be taken to have been received by reason 
of death and deducted from the compen- 
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sation unless any specific case justifying 
deduction of lesser amount is made. out. 
We have already shown how the word 
“just” in section 410B of the Motor 
Vehicles Act does not justify ignoring 
such benefits, 


15. Had the deceased not met with 
accident, policy amount would have 
gone to the husband on maturity, and 
there was no guarantee that the amount 
would have been spent for the benefits 
of the dependants, alone in this case 
Deceased is not shown to have been 
possessed of other property. Instability 
and insecurity to which a driver's life is 
exposed, introduces high degree of un- 
certainty of the dependants having been 
ever benefited. 


16. Mr, Zaveri’s contention that policy 
amount consists partly of the contribution 
made by the deceased and the excess 
over it payable thereunder. According to 
Mr. Zaveri,. the accelerated value of the 
contribution made may be deducted at 
the most and not the excess which ig the 
benefit of the contract ` and not of the 
death. Apart from the absence of any 
good reason, to so split the amount, we 
have already indicated how discount of 
the supposed acceleration of the saving 
depends on facts of each case and how 


.the second part of the contention, adopt- 


ed in Bradburn’s case (1874-80) All ER 
195) (supra) is distinguishable. With res- 
pect, we are unable to agree with the 
views of the learned Judges of the High 
Courts on which reliance is placed by 
Mr. Zaveri, The amount of Rs, 15,000/~ 
is thus liable to be deducted: This brings 
down ‘the amount to Rs, 40,200 (Rs, 55,200 
— 15,000). 


17. Mr, Dwivedee ‘then contends that 
this figure is liable to be discounted by 
40% because of its being paid in lump 
sum as against the spread over of the 
same over 23 years in the event of 


_deceased not having met with the acci- 


dent. Reliance was placed on Nepoleon 
Fernandeg v. the Union of India, (1976) 
78 Bom, LR 337 and Amarjit Kaur v. 
Vanguard Ins. Co. Ltd, 1969 Acc CJ 286 
of the Delhi High Court in which amount 
was discounted at 33} per cent for the 
same reason, Mr, Zaveri drew our atten- 
tion to a few cases in which either no 
discount wag made at all or it was 
effected at a very smaller rate, We, 
however, find that the amounts involved 
in these cases. were very small or final 
determination of compensation was 
unduly delayed and the cases are all 
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distinguishable on facts. When the com- 


pensation is calculated on the basis oi . 


what the claimants would have received 
in ali during the course of 23 years, 
interest receivable on the investment of 
such lump sum for all these years, 
reflects an uncontemplated and in a’ way 
unmerited addition. Discount thus is an 
indispensable process and part of fair 
and just determination. Percentage of 
discount however ‘must depend on facts 
and facts of each case, We have already 
noticed that income of Rs. 200 itself 

happens to be a very modest - estimate. 
25 per cent discount in the cireumstances 
' of this case would, in our opinion, be 
just and fair, This would reduce ‘the 
‘amount ‘by Rs. TOO: and PEES it down 
to Rs. 39,150:, 


18. The learned Judge kas: allowed a 
sum of Ks. 5,000/~ to the widow by way 
of compensation for loss of her husband’s 
consortium, Mr, Zaveri and-Mr.Dwivedee 
wanted this amount’ respectively. to.’ be 
raised or reduced, To reduce such ‘a loss 
to money value is’ indeed a difficult „task, 
and one has only to ensure that it: bears 
fair proportion to the total amount. The 
amount appears to be just and fair. This 
will raise the figure 
plus Rs, 5,000/- = Rs, 35,150." 


19. - Mr. Zaveri then’ contends that the. 


claim set up ‘by the claimants also con- 


tained a prayer for compensation towards . 


the losg to the estate’ and the- learned 
Judge must have’ some amount also on 
this count in his mind, while fixing the 
total compensation at Rs, 35,000/-. The 
contention is nôt without substance, 
though absence of: discussion makes it 
difficult to verify, Mr. Zaveri ‘claims 
addition of Rs. 
the loss to the estate by way of expect- 
ancy of life. Mr. Dwivedee contends that 
when the amount. of pecuniary monthly 
benefit has been fixed at 23 years pur- 
chase, loss of the expectancy of life 
must be deemed to have been included 
therein and no separate amount can be 
claimed on that count without duplication. 
However, identical submission made, in 


the case of Gobald Motor Service Ctd.) 


(AIR . 19862 SC 1). (supra) before “the 
Supreme Court has been firmly turned 
down, While rejecting this contention ‘the 
Supreme Court observed: 


“Under section 2 ‘both the courts 
awarded damages for the loss to the 
estate in a sum of Rs, 5,000/-. That figure 
represents the damages for the mental 
agony, ‘suffering and loss of expectation 
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‘from Rs. 30, 150/- * 


5,000/-' on this count.as . 


of life. There wag no duplication in 
ae damages under both the 
eads 


The Supreme Court so observed, not=- 
withstanding the fact. that a sum of 
Rs. 25,200/- was found payable by way 
of compensation to the dependants of 
the. deceased under section 1 of the said 
Act by multiplying the dependancy by 
as many years purchase as the deceased 
was expected to survive. The contention 
of Mr. Zaveri, therefore, shall have to 
be accepted, Awarding Rs, 5,000/- on this 
count will not be unfair when compen- 
sation amount under the first head comes 
to be fixed at Rs, 35,150/-. The addition 
of Rs. 5,000/- makes the total of 
Rs. 40,150/- as against the’ total of 
Rs. 40,000/- already awarded. The learned . 
Judge thus has been right -instinctively 
though he’ did not discuss the reasons, 
This necessitated our going into details 
and dealing with all the points raised, 
No interference in the award is, there~« 
fore, called for, 
20. In the result, the appeal fails, 
21. In the circumstances of the case 
there will be no order. as to costs, 
ag easel 


ii 
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CHANDURKAR, J, 

Achutrao Mokashi, Petitioner v, The 
State of Maharashtra and another, Op- 
ponents, _ 

Special Civil Appin, No, 5126 of 1976, 
D/- 20-8-1977.* . 

Maharashtra Agricultural Lands (Ceil- 
ing .on Holdings) Act (27 of 1961), 
S. 33(1A) — Powers of appellate court — 
Unless. cross-objection is filed by respon- 
dent, finding in favour of appellant 
cannot be disturbed, 1973 Mah LJ 509 
Relied on, (Para 2) 
Cases Referred: Chronological Paras 
1973 Mah LJ 509 i a 2 

S. J. Deshpande with R. G. Bhadekar, 
for Petitioner; M, F. Saldhana, Asstt. 
Govt. Pleader, for Opponent No. 1. 

JUDGMENT:— The petitioner having 
been aggrieved by an order of the Sur- 
plus Land Determination Tribunal deli- 
miting 9 acres 8 1/4 gunthas of surplus 


*(To set aside Order of Maharashtra. Re« 
venue Tribunal, Aurangabad. D/- 20-10< 
1976.) ` 
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land from survey No. 119 filed an appeal 
before the Maharashtra Revenue Tribu- 
nal challenging that part of the order, 
The impugned order of the Maharashtra 
Revenue Tribunal notices. the fact that 
the only contention of the petitioner ‘is 
that the surplus land has not been 


delimited as per the choice. It, hov-: 


ever, appears that when the ‘appeal 
was heard before the Maharashtra 
Revenue Tribunal, the officer appear- 
ing on behalf of the State challenged 
the correctness of a finding given by the 
Lands Tribunal that the petitioner’s son 
Jagdish was a major and his share of 21 
acres 2 gunthas was to be left out of con- 
sideration. The Tribunal took the view 
that it was not proved that the entry from 
the birth certificate related to the peti- 
tioner’s son and. even the horoscope was 
not proved. Purporting to act in exercise 
of powers under Order 41 Rule 33 of the 
Civil Procedure Code, the Revenue Tri~ 
bunal set aside the order of the Lands 
Tribunal and remanded the case to it 
for an enquiry regarding the age of the 
petitioner’s son Jagdish. Similarly tae 
finding given by the Lands Tribunal that 
an area of 4 acres 12 gunthas which was 
acquired for Jayakwadi canal and Kham- 
gaon-Chapadgaon Road was liable to be 
excluded from the petitioner’s holding 
was set aside, In this petition the mein 
argument on behalf of the petitioner is 
that the findings in favour of the peti- 
tioner could not’ have been disturbed by 
the Tribunal inasmuch as it is not disput- 
ed that the State Government had not 
filed any cross-objection as contemplated 
by S. 38(1A) of the Maharashtra Agricul- 
tural Lands (Ceiling on Holdings) Act 
(hereinafter referred to as‘ the “Ceiling 
Act.”). 


2. Section 33(1A) of the Ceiling act 
reads as follows: 


“Any respondent, though he may not 
have appealed from any part of the deci- 
sion, order, declaration. or award, may 
not only support the decision, order, Jde- 
claration or award, as the case may be, 
on any of the grounds decided against 


him, but take cross-objection to the deci- < 


sion, order, declaration or award .which 
he could have taken by way of an ap- 
peal: 

Provided..... vee? . 
Sub-section 3 of the same section pror 
vides; -> 


“In deciding wh appeal. the Maha- 
rashtra Revenue Tribunal shall exerzise 
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‘the objectiong which the State 


_ be disturbed by the 
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all the powers which a court has, and 
follow the same procedure which a court 
follows, in deciding appeals from the de- 
cree or order of an original court, under 
the Code of Civil Procedure, 1908”. 


Now, it is apparent that by enacting sub- 
section (1A) of S. 33 of the Ceiling Act, 
though the legislature provided that the 
respondent could support the decision of 
the Surplus Land Determination Tribunal 
on any of the grounds decided against 
the respondent which normally is the 
State, the legislature further provided 
that the opposite party in an appeal filed 
by one of the parties could file a cross- 
objection challenging that part of the 
decision which wag against such party. 
This, however, meant that if an adverse 
finding had to be challenged so as to af- 
fect the ultimate decision, that could be 
done only by filing a cross-objection. the 
findings against the State could not be set 
aside in view of the express provision 
with regard ‘to cross-objection by pur- 


‘porting to act in exercise of the powers 


provided for in S, 33(3) of the Ceiling 
Act. Sub-section (3) of S. 33 has been 
the same before and after the Ceiling Act 
wag amended, The insertion of sub-sec. 
tion (1A) of S, 33, in my view, has not in 
any way affected the view which I had 
taken in Maroti Sonba v, State of Maha- 
rashtra, 1973 Mah LJ 509, in which I held 
that in an appeal filed by.a surplus hol- 
der, the Revenue Tribunal cannot pass an 
order adverse to him while dismissing his 
appeal in the absence of any appeal filed 
by the State as the general rule is that 
on an appeal by an aggrieved party, the 
appellate. Court can reverse or vary the 
decree or order appealed against only in 
favour.of the party appealing. The only 
change in the position now will be that 
should 
have raised by filing an appeal against 
the order of the Lands Tribunal can now 
be raised by filing a cross-objection under 


_the provisions of sub-section (1-A). It is, 


however, clear that unless such a cross- 
objection is filed by the State, the find- 
ings in favour of the landholder cannot 
‘Maharashtra Reve- 
nue Tribunal so as to modify the decision 
appealed against adversely to the land- 
holder. Admittedly in the instant case, no 
cross-objection was filed by the State and 
the Tribunal was, therefore, in error in 
interfering with the findings recorded by 
the Lands Tribunal after appreciation. of 
evidence. The order of the Meharashtra 
Revenue Tribunal holding that the re- 
mand wag necessary in order to ascer~ 


i 


` 
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tain afresh the age of the petitioner's son 
Jagdish is, therefore, liable to be quashed, 

3. It appears, however, that the griev= 
ance of the petitioner with regard to 
choice still subsists. The Lands Tribunal 
had delimited surplus land from survey 


No, 119 which, as it appears from the 
order of the Lands ‘Tribunal, stands in 
the name of the petitioner’s son. The 


landholder now wants an opportunity ta 
indicate what land to the extent of 9 acres 
8 1/4 gunthas he would like to be deli 
mited as surplus. The matter is, therefore, 
remanded back to the Lands Tribunal for 
the limited purpose of affording an op- 
portunity to the landholder for exercis- 
ing his choice. It is, however, directed 
that the land which he will now indicate 
for being delimited as surplus land would 
be the land which stands in the name of 
the landholder himself and not in the 
name of his daughter or his son, 
4, Petition is thus partly allowed, 
There will be no order as to costs. 
Petition partly allowed, 
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Chintaman Anant Khasnis, Petitioner v, 
Keshav Dnyanu More and others, Op- 
ponents, 
Special . Civil Appin, No. 1778 of 1972, 
D/- 12-8-1977.* 


Bombay Tenancy © zand Agricultural 
Lands Act (67 of 1948), Section 33B —- 
Application by certificated landlord 
under Section 33B — Landlord already 
applied under S. 31 and obtained final 
order in bis fayour —— Landlord whether 
can claim entire tenanted land, 


A class of landlords who had applied 
under S. 31(2) and whose applications 
were granted by directing them the re- 
covery of half the land (the maximum 
possibility under S. 31), does not fall 
either under S. 33B (2) @) or Gi) or 
S. 33-B (1). It would therefore, mean that 
for such a class of landlords belonging to 
the larger group of certificated landlords 
no provision has been made by the Legis- 
lature enabling them to file applicatione 


under S. 33B. It is, therefore, plain that. 


such landlords who applied under S. 31 
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successfully and obtained a final order in 
their favour before the commencement 
date had to remain content with such 
order as they obtained and the possession 
of any land under that order alone. They 
were not permitted to improve their 
chances of claiming more land from 
their tenants, They are placed in the 
same position with those landlords ‘who 
could apply under S, 33B but had not. If 
a certificated landlord who is entitled to 
apply under S. 33B does not apply, the 
land with the tenant vests in the tenant 
now with effect from 1-4-1962, In the 
same way, a landlord who had already 
pursued a remedy earlier and who was 
not entitled to pursue the ‘present 
remedy under S. 33B would be a certifi- 
cated landlord who had in law never 
applied and the remaining land with the 
tenant would now vest in the tenant with 
effect from 1-4-1962, (Para 17) 


If thig is the correct interpretation of 
S. 33B, one has to find out at the very 
threshold when application is made by a 
certificated landlord under that section 
whether he is entitled to apply at all 
either under S, 33B(1) or (2). If he is, 
then the application has to be processed 
and disposed of on merits, If he is not 
entitled to apply at all under either of 
the two sub-sections, then he is outside 
the new scheme introduced by the 
Amendment Act, 1960 (9 of 1961) and is 
not entitled to make an application at 
all, Even if he applies. it is an applica- 
tion misconceived and must be rejected 
as untenable under S., 33B, (Para 18) 


Thus, where the certificated landlord 
had applied under S. 31 and obtained a 
final order in his favour on 12-8-1957 
long before 9-2-1961, he is a certificated 
landlord who does not fall either under 
S. 33B(1) or (2) and his application under 
S. 33B for obtaining possession of entire 
tenanted land is liable to be rejected on 
the short ground that the amended provi- 
sions are not meant for him and he is 
not one. of the :certificated landlords who 
is eligible to apply afresh under S. 33B 
Tf S. 33B does not enable him to: apply, 
the question does not arise as to how 
S, 33B(5)(@) should operate in ‘the case 
of a certificated landlord who has validly 
made an application under S. 33B(1) or 
(2). (Para 19) 
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(1968) SCA No. 1255 of 1966 D/- 
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P. S. Warke with P. S. Joshi, ~ for 
Petitioner; G. R, Rege i/b R, G. Samant & 
Co. for Opponents, 


DESHMUKH, J.:— The petitioner is a 
certificated landlord under the provisians 
of the Bombay Tenancy and Agricultural 
Lands Act, 1948 (hereinafter referred to 
as “the Tenancy Act”). He had filed an 
application for obtaining possession of the 
entire tenanted land under the provisicns 
of Section 33B of the Tenancy Act. The 
application was rejected by the Mamlat~ 
dar principally on the ground that he had 
previously applied under Section 31 of 
the Tenancy Act and had obtained a final 
order in his favour. In the circumstances, 
5. 33B(5)(a) would come in his way and 
he was not entitled to any relief. The 
appeal filed by the landlord succeeded as 
the Special Deputy ` Collector held that 
resumption under $., 33B(5)(a) meent 
actual recovery of possession and nov a 
mere order to obtain possession passed by 
the Tribunal under S. 31, The tenant was 
dissatisfied and filed a revision application 
before the Revenue Tribunal. The Rere- 
nue Tribunal allowed the revision appli~ 
cation by accepting a view already taken 
by a Full Bench of that Tribunal. The 
learned President found that there were 
two conflicting judgments of single 
Judges of thig Court one of which tcok 
the view similar to the one taken by the 
Full Bench of the Tribunal, He preferred 
to follow that view and allowed the 
revision application, Being aggrieved, the 
landlord has filed this petition, i 


2. When the matter was called eut 
before the learned single Judge, it was 
brought to hig notice and he also jelt 
that the petition itself should be referred 
for disposal to a larger Bench. The 
ground on which reference is made in 
this manner is that there is a conflict of 
views between the judgments of two 
learned single Judges as to the correct 
meaning and interpretation of the phrase 
“land has already been resumed by zhe 


landlord.” One of those judgments by. 
Deshpande J. has been reported in 
Antaji Ramchandra v. Pandurang, TL 


Bom LR 364: (AIR 1969 Bom 363). The 


other judgment of Bhasme J. has aot. 


been reported in any authorised series, 
However, we have. seen. the original juig~ 


ment in Special Civil Appl, No. 2035 of | 


1966 decided on the 22nd of Jan. 1E7L 
It is also reported in 1972 Tenancy LR 


Chintaman v. Keshav. (Deshmukh J.) -` 
AIR 1969 Bom, 363: 71 Bom, LR 364 2° 
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al page 36. This judgment follows another 
learned single Judge’s decision in Special 
Civil Appl. No, 1255 of 1966 decided on 
7-11-1968, In view of this conflict, the 
learned single Judge felt that the better 
course would be to refer the matter to 
a larger Bench, In this manner the peti- 
tion itself hag been referred to us for 
bearing and final disposal, 


3. We heard the -parties exhaustively. 
In order to understand how the referred 
cuestion of law arises for decision in the 
petition, we ‘requested the Counsel to 
investigate into the facts and give usa 
detailed statement of facts. Initially, the 
record was insufficient, but they manag- 
ed to bring all the record and gave us 
the requisite details, Our further discus- 
sion will show that we are able to dis- 
pose of the case on an entirely different 
point not specifically raised in the 
proceedings but being a matter of 
approach to the maintainability of the 
petition itself, it could be raised and 
heard by us, In the circumstances, it has 
not been found necessary to decide the 
real meaning and interpretation of the 
above referred phrase in this litigation. 


4, The few undisputed facts which 
should be known are these: The peti- 
tioner is admittedly a certified landlord. 
He had filed an application under the 
amended Tenancy Act (Bom. 13 of 1956) 
under Section 31, This application had to 
be made on or before the 31st of March 
1957, Under the provisions .of the Tenancy 
Act as then existed any landlord who 
wanted to resume land for personal 
cultivation had to terminate the tenancy 
and file an application as contemplated 
ay S. 31, Subject to the conditions laid 
Jown by the succeeding sections being 
fulfilled, the landlord was entitled to 
resumption of half the land for personal 
cultivation. The present petitioner thus 
applied sometime before the 31st of 
March {1957 and he obtained a consent 
order from the Tenancy Mahalkari under 
Section 31 read with -S. 29(2) of the 
Tenancy Act on the 12th of Aug, 1957. 
However, it is admitted that he has not 
executed the order nor has he- actually 
taken possession till now, Under the con- 
sent order he is entitled to obtain posses- 
sion for personal cultivation of half the 
land. out. of S. No. 390/3 measuring 5 
acres and 24 gunthas assessed at Rs, 6-7-0 
from the Village Jath, - i 


5. S. 88C as - was {introduced on 
1-8-1956 was amended on 28-9-1957,- 
Sub-secs, (1) and (2) thereof were remo- 
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delled and sub-sees, (3) to (5) were add- 
ed to that section. The provisions of 
S. 88C referred to a very small land- 
holder whose total holding was less than 
one economic holding and whose total 
income from all sources including the 
rent of the tenanted land was not more 
than Rs, 1,500/-. In the case of sucha 
person the amendment made -in 1957 
required him to apply within a specified 
time for a certificate of. exemption under 
S. 88C.. When the present -petitioner 
applied before the Tenancy Mahalkari 
and obtained the consent order in his 
favour, the obtaining of. such a certificate 
was not necessary, After- the introduction 
of the amendment, by application. No. 253 
of 1958 the petitioner applied for a certi- 
ficate under S, 88C and obtained the 
certificate in pursuance of an order dated 
30-11-1961. By this time the. Tenancy 
Act was further amended by Mah. Act 
No. 9 of 1961. This Act introduced the 


terminology of a certificated landlord for — 


the landlord who was .covered by S. 88C 
and enacted the provisions of Ss. 33A to 
33C which enabled the certificated land- 
lord to apply before: a certain date for 
claiming possession for personal cultiva- 
tion of the entire land ‘from the tenant. 
These provisions could enable the land- 
lord to obtain possession of the whole 
land under certain circumstances or half 
the land if the circumstances fell within 
some of the provisions of 'sub-sec. ~ (5). ° 
Where, however, the tenant had ample’ 
land of his own under cultivation and 
the certificated landlord had the tenanted 
land only which could be ‘availed of by 
him, it was possible for him to obtain an 
order and to recover possession of the 
entire land for personal cultivation. ~ — 


6. In view of these amended provi~ 
sions, the present petitioner applied for 
recovering possession . of the entire land 
from the respondent by application No. 64 
of 1982. The petitioner alleged that he 
was a certificated : landlord and had 
obtained a certificate which concluded 
the question that the ‘total land of. the 
landlord was less than. one economic 
holding and his total income from all 
sources including the rent of the -land 
was not more than Rs. 1500/-. He further 
alleged that he wanted to cultivate the 
land personally and on that footing. he 
was entitled to recover the possession of 
the entire land. This application -was 
opposed on many grounds. But the. prin- 
cipal defence was that the landlord had 
already applied under S. 31 and obtained, 


a final order in his favour on 2-8-1957," 
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He might not have actually taken posses- 
sion in pursuance of ‘that order but the 
fact of having obtained a final order in 
his favour amounted to resumption of 
land within the meaning of that expres~' 
sion in cl, (a) of sub-see, (5) of S. 33B, ° 
In the circumstances, the petitioner was 
not entitled to file such an . application 
and to claim further additional land for 
personal cultivation, . As we have stated 
earlier, the Tenancy Mahalkari upheld 
the objection of the tenant. and rejected 
the application. The appellate authority 
took the view that resumption for the 
purpose. of S. 33B(5)(a) was actual 
physical resumption and since that had 
not taken place, the application wag in 
order and was entitled to succeed. The 
Revenue Tribunal again restored the view 
of the Tenancy Mamlatdar and rejected 
the application of the landlord, This is 
how the landlord is before us, ~ 


4. When this, matter. was opened 
before us, we requested Counsel on either 
side to take us through the entire scheme 
of:the Tenancy Act in relation to. the 
position of the certificated landlord .from 
time to. time. We must record our com= 
plete: satisfaction at the exhaustive argu- 
ments addressed to..us after careful 
scrutiny of the provisions of the Act as 
also the reported judgments by the 
learned Counsel on either side. That dis- 
cussion led us to think that the provisions 
of Ss; 33A to 33C have been introduced 
for the benefit, not of the entire class of 
certificated landlords but only some of 
them who could fall: either under sub- 
see, (1) or sub-sec. (2) of S.. 33B. Ifa 
certificated landlord was not, given the 
additional opportunity to. apply for 
resumtion of land under either of: these 
two’ sub-sections of S. 33B, then he was 
excluded from these additional provisions 
as he was already provided for earlier 
under -the general provisions of the 
Tenancy Act, We will presently show by 
referring to the amendments that took 
place from time to: time how there has 
been a piecemeal ‘and compartmental 
thinking by the Legislature which has 
deprived uniform advantage to a certain 
class of landlords who are considered by 
the Legislature itself as poor landlords. 
The label given to such poor landlords. 
is “certificated landlords” -and the con- 


‘tent. of this certificate shows that. the 


total land of this landlord is: less than 
one economic ‘holding «and his- total 
annual income from ‘all sources including 
the rent of the tenanted. land does not 
exceed: Rs, 1,500/-, ‘However, it will 
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appear from the further discussion that 
where the Legislature felt that uncer 
the existing law certain remedies heve 
been resorted, to and have been finaly 
concluded, there may not be a reopening 
of those cases, That must be the under- 
lying idea as some of the landlords 
belonging to this class do not seem to be 
entitled to take advantage of the adced 
provisions of Ss. 33A to 33C. 


8 We will now consider ‘the scheme 
of the Tenancy Act in relation to certfi= 
cated landlord as was exhibited from 
time to time. When the original Tenarcy 
Act of 1948 was amended by Bomtay 
Act No. 13 of: 1956 ‘with effect from 
1-8-1956, Ss. 31 to 31D, 32 to 32R md 
88C were introduced. To put in nut-skell 
the effect of these provisions the Legis« 
lature wanted to transfer all agricultural 
land to the actual ‘cultivators thereof. 
1-4-1957 was declared’ ` as tillers’ 
It meant that on 1-4-1957 every” tenant 
was deemed to have purchased the lend 
from his landlord free from all encum- 
brances existing thereon on the said cay 
subject to the- amended ‘provisions of ~he 
Tenancy Act. Liberty was reserved to 
the landlord — to. terminate the tenarcy 
by serving a notice on the tenant on or 
before the 31st of Dec, 1956 by statmg 
clearly the. purpose for which the lend 
was to be resumed. After service of such 
a notice, an application under S. 29 ior 
recovering possession was’ to be made to 
the Mamlatdar on or before the 31st of 
March 1957. If no such ‘application was 
made by the landlord, the tenant would 
be deemed to be the purchaser end 
therefore owner under the provisions of 
S. 32 of the Tenancy Act, However, if an 
application was in‘ fact made and resulted 
in a decision in favour of the landlo-d, 
the vesting of the entire land in the 


tenant would be subjected to that result, - 


9. To. this . broad approach of the 
Legislature in transferring all agricultuzal 
land to the tiller himself an exception 
was carved out. A.class of very small 
holders or poor landlords who were mot 
given any label by the Legislature at that 
Stage was described in S, 88C. In respect 
of those landlords who were sufficienzly 
described till now the provisions . of 
Ss, 32 to 32R were not to apply. In other 
words, if a landlord fell within the des- 
cription of sub-sec. (1) of S. 88C, the 
provisions of the.deemed purchase on the 
ist of April 1957 were not to be opera- 
tive and the landlord continued to be 


the landlord and the tenant .q.tenant of. 
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the land, There was exemption from 
transfer of title in the case of the land- 
lord answering the description of sub- 
sec. (1) of S, 88C. Sub-sec. (2) of S, 88C 
as it stood then provided that in case a 
dispute arose whether the annual income 
of such. person exceeded Rs, 1500/- the 
decision of the Mamiatdar or in appeal 
that of the Collector was final, 


10. A slight change was ‘brought’ about 
in these provisions with effect from the 
28th of Sept, 1957 by the amending Bom. 
Act No, 38 of 1957, S. 88C was amended 
by retaining sub-sec, (1) as it was and 
by substituting sub-secs, (2) to (5) by 
considerably overhauling the original 
sub-sec. (2). Under the original provisions 
which merely declared immunity from 
transfer of title, the landlords answering 
the description of S. 88C(1) were not 
required to apply to any authority to 
prove that they really belonged to that 
class. Only when dispute arose the 
Mamlatdar `` would decide whether the 
landlord really fell under that class and 
he was exempted. After this amendment 
of 1957, it was obligatory for every land- 
lord to apply within the prescribed period 
which was extended from time to time 
for a certificate. that he was entitled to 
exemption `` under that section. The 
immunity from the transfer of title was 
available only. if the landlord so applied 
sometime before’ the 30th of Sept. 1961 
and obtained ‘a certificate since an obli- 


' gation to apply was introduced, It would 


obviously mean that a landlord who did 
not apply in this: manner and did: not 
obtain the requisite certificate would be 
governed by the general provisions of 
the Act viz. S. 32 which would vest the 
title in the tenant. with effect from 
4-4-1957, ‘If he “however applied and 
obtained the requisite certificate, S. 32 
would not apply to him and he would 
continue. to be the landlord and his 
tenant would continue to be the tenant 
of the tenanted land. 


11. A further amendment: was intro- 


duced by the Legislature by the Bombay 
‘Tenancy and Agricultural Lands (Amend- 


ment) Act, 1960 (Mah,.:9 of 11961). By 


‘this Act, among other things, Ss. 33A to 


33C were introduced which are relevant 
for our purpose. That landlord has now 
received for. the first time a designation 
or a label as certificated landlord and his 
tenant the description of excluded 
tenant. The gist of the new scheme’ is 
that a certificated landlord is entitled to 
apply for possession of the entire tenant- 
ed land for personal. cultivation and if 
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the provisions of S, 33B as a whole are 
Satisfied he may get the entire land or a 
portion of it depending upon the facts 
and circumstances of the particular case, 
A further consequence of the introduction 
of these provisions also is that where the 
landlord does not apply or applies and 
fails to obtain possession or gets an 
_ order for a part of the land in his favour, 
the land remaining with the tenant viz, 
the whole or a part as the case may be 
would now vest in the tenant under 
S. 33C. Various dates can be conceived 
of for the purpose of vesting in the 
tenant depending again on the facts and 
circumstances .o¢ each case. Where there 
ig no application by the landlord at all 
though he has obtained certificate more 
than three months before 1-4-1962, the 
vesting would automatically take place 
on 1-4-1962. Where a certificate has 
been obtained and an application has 
been filed in time as provided by the 
provisions, on the final termination of 
those proceedings vesting takes ‘place, 
If the application is granted as a whole 
and the landlord gets the entire land for 
his cultivation, there is no question of 
vesting any title in a tenant. If, however, 
the application is wholly rejected 
or is partly granted and is partly reject- 
ed, as appears to be the language of Sec~ 
tion 33C, to the extent of the land which 
the landlord is unable to resume vesting 
takes place with effect from the date of 
the final order, However, it appears to us 


that not every certificated landlord is en= . 


titled to apply under S, 33B. Consequens 
ces under these provisions are available 
only in the case of those landlords who 
are entitled to apply. Where. the land- 
lord is outside the purview of S, 33B, the 
provisions of the Tenancy Act as they 
stood apart from these added séctions 
would operate in his case, 


12. Bearing in mind this broad scheme 
of the Act, we will now find out who are 
the landlords who are entitled to apply 
under the provisions of S, 33B and whe- 
ther the present petitioner falls amongst 
any one of them. Section 33A merely lays 
down as to who is a certificated landlord 
and who is an excluded tenant for the 
purpose of Ss, 33B and 33C, On that point 
there is no dispute before us, The peti~ 
tioner ig a certificated landlord and the 
respondent is the excluded tenant. Since 
weare called uponto determine the class 
of landlords that fall under ,¿sub-secs, (1) 
and (2) of S, 32B for the purpose of giv~ 
ing a notice in the first instance and: then 
applying for the purpose of obtaining ad= 


Chintaman v, Keshav (Deshmukh J.J: 


ALR 


vantages under the added provisions, it 
would be better to have the provisions of 
sub-secs, (1) to (3) of S. 33B before our 
eyes, They are as follows: 

: "33B. (1) Notwithstanding anything con 
fained in Ss, 31, 31A or 31B a certificated 
landlord may, after giving notice and 
making an application for possession as 
provided in sub-sec, (38), terminate the 
tenancy of an excluded tenant, if the 
landlord bona fide required such land for 
cultivating it personally, 

(2) The notice may be given and an 
application made by a certificated land- 
lord under sub-see, (3), notwithstanding 
that in respect af the same tenancy an 
applicetion of the landlord made in ac- 
cordance with sub-sec, (2) of S. 31— 

(i) is pending before the Mamlatdar or 
in appeal before the. Collector or, in re~ 
vision before the Maharashtra Revenue 
Tribunal, on the date of the commences 
ment of the Bombay Tenancy and Agri- 
cultural Lands (Amendment) Act, 1960 
(hereinafter referred to in this section as 
‘the Commencement date’), or 


(ii) has been rejected. by any .autho« 
rity before the commencement date. 

(3) The notice required to be given 
under sub-sec, (1) shall be in writing, 
and shall be served on the tenant — 


7 (a) before the first: day of January 1962 
ut DAS ' 


(b) if an application under S. 88C is uns 
disposed of and pending on that date then 
within three months of his receiving such 
certificate, oo 
and a copy of the notice shall, at the 
same. time. be sent to the Mamlatdar, An 
application for possession of the land 
shall be made thereafter. under S. 29 
to the Mamlatdar before the 1st day of 
April 1962, in the case falling under (a) 
and within three months of his receiving 
ae certificate in the case falling under 

).? i . , 
Sub-sec, (1) opens with a non-obstante 
clause and it permitsa certificated land~. 
lord to give notice ‘ag well.as make an 
application for possession as provided in 
sub-sec, (3) if .the land is required for, 
bona fide personal cultivation. The non 
obstante clause refers to Ss, 31, 31A and 
31B only and says that notwithstanding 
anything contained in these three sections 
a certificated landlord may give notice in 
the first instance and then apply for pos« 
session, What is precisely the implication 
of this non obstante clause? That clause 
says that in spite of whatever may havea 
been contained in the 3 sections, viz, 31h 
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BIA and 3IB the certificated: landlord is 
entitled to give notice and apply for pos- 
session, It would be, therefore, necessary. 
to have a brief look at the provisions of 
Sections 31 to 31B. Section 31 enabled a 
landlord to terminate tenancy and apply 
for possession and the dead-end was laid 
down for adopting this course. It was 


obligatory to give notice as well as apply 


for possession under that section on or 
before the 31st of March 1957. If one cid 
not, the consequence was vesting of title 
in the tenant under Section 32 ag the 
tenant became. the deemed purchaser. 
Supposing a landlord gave notice and 
applied under Section 31, what is the 
relief availahle to him? His application 
is now subject to the provisions of 
Ss, 31A and 31B, He must prove that he 
falls under the enabling conditions. of 
S. 31A and after proving his eligibility 
under that section the . availability of 
land to him for personal cultivation is 
provided by S, 31B., In other words in 
spite of the fact that a landlord resorted 
to a proper legal procedure and proved 
his eligibility to obtain possession, zhe 
total land that was handed over to Him 
by the legislative fiat was half -he 
tenanted land and the other half lend 
still vested in the tenant as from the 
ist of April 1957. 


13. The opening Honsobelante clause 
of S. 33B wants to nullify the effect of 
these provisions, If a landlord had not 
applied, his right to claim possession for 
personal cultivation was lost for ewer; 
That lost right of claiming land for per~ 
sonal cultivation was revived in the case 
of a particular class of landlords - now 
described as certificated landlords. We 
have already shown that initially his 
class of landlords without any designation 
was not required to apply for any cer-ifi- 
cate and was not subjected to the previ- 
sions of S. 32 relating to compulsory 
transfer of title. With the amended pro~ 
visions an obligation was created to 
apply for and obtain a certificate, The 
moment this was done in time he was 
again saved of the consequences of 
S. 32 and continued to bea landlord. 
However, such a landlord who had 
already missed the remedy of S, 31 
could not apply for personal cultivation, 
He had to continue as a landlord receiv 
ing the rent. It.is true that on: ozher 
grounds under S. 14 he may be entitled 
. to claim possession if he proves the facts 
required by that section. The right to 
claim land for personal cultivation was 
~ enacted under S, 31 only and that right 
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he had lost, The legislature now says 
that if such a landlord viz., the limited 
class of certificated landlords had not 


. applied before he is now being given a 


fresh opportunity to apply and that 
opportunity is notwithstanding the provi- 
sions of Ss, 31, 3L4 and 31B. In other 
words, even though such a landlord had 
not applied before, when he now applies 
as provided by thig new scheme, he is 
not subjected to` tke provisions of Ss, 31, 
31A and 31B but is controlled by this 
independent scheme as enacted in S. 33B 
itself, The right to get the entire land 
for personal cultivation or e part of it 
would be now decided under S, 33B and 
not under any otker provision, This is 
all that is meant by the non-obstante 
clause which opens with the word “Not- 
withstanding.” 


14. In our view, therefore, sub-sec, (1} 
of S. 33B is an enabling provision only 
in the case of those certificated landlords 
who had never applied. under S. 31 at all 
but were. contented to remain landlords 
of the land tenanted, We of course 
assume that the landlord who was not 
obliged originally to apply for a certifi- 
cate had also applied and obtained a 
certificate when it became obligatory by 
the amendment of 1957, This is the only 
class of certificated landlords for whom 
sub-sec, (1) has bzen enacted, 


15. This leaves behind other certifi- 
cated landlords who. might have applied 
under S. 31. This general. class of land~ 
lords who. might have applied under 
S,.31 again gets divided itself into two 
groups, One group would be of the iland- 
lords whose applications for possession 
under S, 31 are still not finally decided 
and are pending before some authority 
the original, the appellate or the revi- 
sional, The other group would be of 
those landlords whose applications have 
been finally disposed of: We are referring 
to these two contingencies ag on the date 
when the new scheme of Ss, 33A to 33C 
was introduced viz. the 9th of Feb, 1961 
the Legislature was fully conscious that 
there would be landlords who had never 
applied under Section -3t at all and -for 
them provision was made under sub- 
sec, (1) of © S. 32B. The Legislature was 
further aware that where landlords had 
applied under S. 31. the cases of some 
landlords would be still pending before 
some authority cn the 9th of Feb, 1961 
when this new scheme was being intro- 
duced and the cases of some landlords 
must have been finally disposed of on 
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that day. Did the Legislature intend to 
provide for both these classes or some 
of them? For that purpose, one has to 
look to sub-sec. (2) of S. 33B. 


. 16. This sub-section now says that. the 
notice contemplated by sub-sec. (3) may 
also be given and. an application made 
by a certificated landlord - notwithstand- 
ing that in-respect-of the same tenancy 


`. an application -of- the: landlord made. in 


accordance with stib-sec, (2) of S, 31 is 
pending either before the Mamlatdar or 
in appeal before the Collector ‘or. in 


revision before. the Maharashtra Revenue’ 


Tribunal on the commencement date, 
The commencement date has been des- 
cribed as the date when: the Bombay 
Tenancy and Agricultural Lands (Amend- 
ment) Act, 1940 (Mah 9 of 1961), came 
into operation, This is what is. provided. 
by cl. (i) of sub-see. (2), There is also a 
provision contained in cl. - (ii) which 
covers the-cases of landlords whose appli- 
cations have been: rejected by ‘the 
authority before the commencement: date. 
The sum total of the two clauses leads 
to this: Certificated landlords who had 
applied under S, 31 and who had-totally 
failed and 
rejected before the commencement date 
would‘ fall under cl, (ii), ` Certificated 
landlords who had applied under S. 31 
but whose cases have’ not yet been 
finally disposed of but are pending 
before some of the three - authorities 
mentioned above would fall under cl. (i). 
The landlords falling > under both these 


clauses are -given a further opportunity.’ 
the- tenancy and apply" 


to terminate - 
under sub-s, (3). becatise the provisions 
of sub-sec, ‘(2)-of S. 33B are - enacted 
notwithstanding: that they had seen 
under sub-sec, (2) of S.- 31. 


17. This leaves a further alias of 
andlords in the field’ viz. those who had 
pplied under sub-sec, (2). of S. 31 -but 
whose matters were not pending at all 
before any Tribunal but. whose -applica- 
iions were granted by directing them the 
recovery of half the land ‘dy was the 
maximum possibility in the disposal of 
applications - under S. -31. Now such a 
class does not fell either under cl: (i) or 
4i) of sub-section (2) of Section 33B 
and undoubtedly 
not fall- under: sub-section (1) of 
3. 33B. It would, therefore, mean that.for 
such a class of landlords belonging.to the 
‘arger group of certificated landlords no 
‘srovision has been made by the Legis- 
ature enabling them to file - applications 
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- in their favour before the 


hose ‘applications ` were | 


such a> class does. 
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under S, 33B. It is, therefore, plain that 
such landlords who applied under S. 31 
successfully and obtained a final order 
ccommence~ 
ment date had to remain content with 
such order as they obtained and the 
possession of any land under that order 
alone. They were-not permitted to im- 
prove their chances of claiming more 
land. from. their tenants, They are placed 
in the same position with those landlords 
who could apply under S. 33B but had 


not, If a certificated landlord. who is 


entitled ‘to apply under S, 33B does not 
apply, the land with the tenant vests in 
the tenant now with effect from 1-4-1962. 
In the same way, a landlord who had 
already pursued a remedy. earlier and 
who was not entitled to pursue the pre- 
sent remedy under S.. 33B. would bea) | 
certificated landlord who had in law 
never applied . and .the remaining land} - 
with the tenant would now vest in the 
tenant with effect from 1-4-1962, We 
have . already indicated -what ‘would 


' happen to. those applications. which are. 
legally . permissible ` under sub-secs. (1): 


and (2) and are disposed of in one way 
or the other by the Tribunal,- 


48. This according to us is ‘the real 
meaning and scheme of Ss. 31A-to 31C 
and more particularly the provisions in 
5, 33B. If this is the correct interpretation 
of S. 33B, one has to find. out.: at _the 
very threshold when application is made 
by a certificated landlord under that sec- 
tion whether he is entitled to apply at 
all either under sub-sec, (1) or sub- 
sec, (2), If he is, then the application has 
to. be processed ` and disposed of on 
merits. If. he is not entitled to apply at 
all, under’ either of the two sub-secs, (1) 
and (2) of S, 33B, then. he is outside the 


“new. scheme and jis' not entitled to make 


an application at all. Even if he applies, 
it isan . application , misconceived and 
must be ‘rejected ag untenable under 
S. 33B.. 


19. With these conclusions arrived at, 
when we look at the facts of the’ present 
case, we find that here is a petitioner 
who can be described as a certificated 
landlord. However, he- is the certificated 
landlord who had applied under S. 31 
and obtained a final order in his favour 
on 12-8-1957, long before 9-2-1961. The 
petitioner is, therefore, a certificated 
landlord: who does not fall either under 


- sub-sec. (1) or sub-sec. (2) of S. 33B, His 


application is liable to be rejected on 
the short ground that the amended - pro- 
visions are not meant for him and he is 


f 
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not one of the certificated landlords w10 
is eligible to apply afresh under the prs- 
visions of S. 33B, If S. 33B does not e1- 
able the present landlord to apply, te 
question does not arise in this litigation 
as to how cl, (a) of sub-sec. (5) of 5. 32B 
should operate in the case of a certificated 
landlord who has validly made an appli- 
cation under sub-sec. (1) or (2) of S. 3€B. 
Though considerable discussion. was 
made before us as to the correctness of 
the views taken by either of the learred 
single Judges, it is not necessary for us 
to enter upon that discussion as the case 


` is being disposed of at the very threshcld 


of S. 33B being an application, not p2r- 
missible at all under those provisions, 
This being our view, we reject this peti-« 
tion and discharge the rule, In the peru- 
liar circumstances, there. should be no 
order ag to costs. 

20. At this stage, Mr. Warke for vhe 
petitioner applies for leave to appeal to 
the Supreme Court which is refused. 

: Petition dismissed 


6 
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Beharilal Beniprasad Pvt.” Ltd., Respon- 
dent. 


A.F.O. No, 310 of 1976, D/- 1-8-1977 * ` 
Civil P. C. (5 of 1908), S. 44A (1) — “Dis- 


trict Court” — Bombay City Civil Ccurt . 


whether district court.. 


Having regard to the provisions of Sec- 
tion 12 of the Bombay City Civil Court 
Act, 1948 read with the notification deted 
20th January, 1950, issued under S, «+ of 
the Act, it ig the Bombay City Civil Ceurt 
which is the principal - court of original 
civil jurisdiction in respect of the mat« 
ters covered by the said notification (sub- 
ject however to the exceptions specified 
in S. 3 of the Act) and, therefore. it 
would be the District Court referred to 
in S. 44A of the C.P.C. AIR 1971 Cal 455 
Relied on, (Para 21) 

Anno: AIR Com. C.P.C.. (9th Edn ; Sec- 
tion 44A, N. 1. 


Cases Referred: Chronological _ ‘Paras 
AIR 1971 Cal 455 > + A'i 
AIR 1967 Mad 45 23 
AIR 1967 Mad .381 o 4 


*(Against order of H. Suresh, Judge, City 
Civil Court, Bombay in Suit No. 172 of 
1970) ° 


DV/DV/B433/78/MBR 


P. R, Geglani v, M/s. Beharilal Beniprasad (Naik J.) [Prs, 1-6] Bom, 255 


Y. H. Muchhala, for Appellant; M. M, 
Sakhardande with A B, sals, for Respon- 
dents. 

JUDGMENT:— This ig an appeal by. the 
original plaintiff in suit No. 172 of 1970 
on the file of the Supreme Court of 
Aden, against the order of'the learn- 
ed Judge of the City. Civil, Court at 


Bombay dated 6th April 1976 .by 
which he set aside his'own order 
dated 17th February, 1976, making 


the notice under O, 21, R. 22 of the 
Civil P. C, absolute, 

2. Briefly stated the facts giving rise 
to this appeal are these: It appears that 
the plaintiff filed a suit against the defen- 
dants in the Supreme Court at Aden. 
After serving the defendants an ex parte 
decree was passed. The plaintiff had 
claimed an amount of Y. D. 423 i.e, about 
Rs. 10,000/- and he got an ex parte de- 
cree for Y.D. 390 equivalent to Rupees 
9080/-. After securing the certified copy 
of the decree passed by the Supreme 
Court at Aden, ‘the plaintiff filed the cer- 
tified copy of the decree in the City Civil 
Court and sought for its execution. 

3. A notice under O. 21. R. 22, having 
been issued the same was resisted by the 
defendants-respondents on several 
grounds, None of those grounds found 
favour with the learned Judge with the 
result he made the notice under O. 21, 
R. 22 absolute by his order dated 17th Fe- 
bruary ‘1976. ; 

’ 4 Soon thereafter’ the defendant-res- 
pondents filed ‘an application on the 3rd 
March 1976 for a review of the order 


_ dated 17th February 1976, Among other 


grounds the review was sought on the 
ground that having regard to the provi- 
sions of. S. 44A read with S. 24) of the 
Civil P.C. the City Civil Court had no 
jurisdiction to execute the decree and 
that it is only the High Court on its 
Original Side which could .execute the 
decree, This contention found favour with 
the learned Judge and, he, therefore, set 
aside his earlier order dated 17th Fe- 
bruary 1976 and discharged the notice 
under O, 21, R. 22 of the Civil P.C,” 


‘5. Tt- is the. correctness. . of that order 
which is challenged. by the plaintiff. de- 
cree-holder by this appeal, 


6. Mr. Muchhala, learned Advocate for 
the appellant. has assailed the order of 
the learned Judge ofthe City Civil Court, 
In particular, he contends that the learned 
Judge has lost sight of the provi- 
sions of the- Bombay City Civil Court 
Act, 1948. Mr, Sakhardande on the other 
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hand has supported the reasoning of the 
learned Judge of the City Civil Court, 


7. Section 44A(1) of the Civil P, k is 
to this effect: 


"Where a certified copy of a decree of 
any of the superior Courts of any recipro- 
cating territory has been filed in a District 
Court the decree may be executed in 
india as if it hed been passed by the Dis- 
trict Court.” 


8. There is no dispute that the Supreme 
Court at Aden is one of the superior 
Courts of a reciprocating territory, 

9. The expression “District Court” has 
not been defined in the Civil P.C, S, 2 
(4) of the C.P.C. is to this effect: 

“District” meang the local limits of the 
jurisdiction of a principal Civil Court of 
original jurisdiction (hereinafter called’ 

a District Court”), and includes the local 
limits of the ordinary original civil: Jiris 
diction of a High Court,” 


10. What was ‘held by the learned 
Judge of the City Civil Court and what 
is pressed before me by Mr, Sakhardande 
is that the City Civil Court is not the 
District Court inasmuch ag ft is the High 
Court in its original Civil” jurisdiction 
which can be considered as the District 
Court, Mr. Sakhardande -has. gone. one 
step further and submits that after all the 
City Civil Court in Bombay is subordi- 
nate to the High Court and it is therefore 
the High Court on the Original Side which 
is the principal Court of original civil 
jurisdiction in Bombay, In the assump- 
tion which was , made by the learned 


Judge of the City Civil Court the provi. 


sions of the Bombay City Civil Court Act, 
have been clearly overlooked. 


11. Section 3 of the Act reads as:under: 

“The State Government may, by noti- 
fication in the Official Gazette establish 
for the Greater Bombay a Court, to be 
called the Bombay City Civil Court. Not- 
withstanding anything contained in any 
law, such court shall have jurisdiction to 


receive, try and dispose of all suits and 


other proceedings of a civil nature not 
exceeding ten thousand rupees in value, 
and arising within the Greater Bombay 
except suits or ss area which: are 
cognizable — 


(a) by the High Court as a Court of 
Admiralty or Vice-Admiralty or as ‘a 
Colonial Court of Admiralty, or as a 
Court having testamentary, intestate or 
matrimonial jurisdiction, or - 

(b) by the High Court for the relief of 
insolvent debtors, (o aaa ee 
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{c) by 'the High Court uncer any spe 
cial law other than the Letters Patent, 
or 

(d} by the Small Cause Court: 

Provided that the State -Govf, may, 
from time to time, after consultation with 
the High Court, by a like notification ex- 
tend the jurisdiction of the City Civil. 
Court to any suits, or proceedings which 
are cognizable by the High Court as a 
court having testamentary or intestate 
jurisdiction or for the relief of insolvent 
debtors,” 

12. Section 4 provides that: 

“Subject to the exceptions specified in 
S. 3, the State Government may, by noti- 
fication in the Official Gazette, invest the 
City Court with jurisdiction ta receive, 
try and dispose of all suits and other pro- 
ceedings of a civil nature arisirg within 
the Greater Bombay and of such value 
not exceeding twenty-five thousand rupee 
ag may be specified in the nctification,” 

13. A notification dated 20th January 
1950 bearing No. 2346/V, published in the 
Bombay Government Gazette Part IV-B 
at page 165, extended the juirsdiction of 
the City Civil Court to Rs. 25,000/-. 

14, Section 12 of the Act prevides as 
under : 

“Notwithstanding anything contained 
fn any law, the High Court shall not have 
jurisdiction to try suits and proceedings 
cognizable by the City Court: 

Provided that the High Court may, for 
any special reason, and at amy stage re~ 
move for trial by itself any suit or pro+ 
ceeding from the City Court.” 


15, There fis no doubt that the certified 
copy of a decree of a foreign court as 
in this ‘case has to be filed in a District 
Court as that expression occurs in Sec- 
tion 44A of the Civil P.C. There is also 
no doubt that in the absence of provisiong 
in the Bombay City Civil Court Act, the 
Original Side of the High Court would 
have been the District Court as defined 
in 5. 2(4) of the Civil P, C. read with the 
provisions of the Letters Patent, But the 
question to be considered is as to what is . 
the effect of the establishment of the 
Bombay City Civil Court by the Bombay 
City Civil Court Act. 1948, and the pro- 
visions of Ss, 3, 4 and 12 of the said Act. 
It would appear that S. 12 clear-y ousts 
the jurisdiction of the High Court in res- 
pect of matters of which cognizance is 
required to be taken by the City Civil 
Court in. view of the provisions cf Ss. 3 
and 4 read with the notification 2xtend- 
ing the pecuniary jurisdiction- of. the y 
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16. The combined effect of S. 12 of the 
Bombay City Civil Court Act, read with 
the notification of the. ‘Government dazed 
20th January 1950 is ‘to constitute the 
. Bombay City Civil Court as the principal 
civil court of original 
limits of Greater Bombay in respect of 
suits and other proceedings of civil natwre 
not exceeding Rs. 25,000/- in value end 
arising within the Greater Bombay subjact 
however to the exceptions specified in 
S. 3 of the Bombay City Civil Court Act, 
1948. In other words in respect of stch 
matters the city civil court is the District 
Court, and, therefore, it is the city cfvil 
court which has jurisdiction to execute 
the decree as provided in S. 44A of the 
Code of Civil Procedure, 


17. My attention has been drawn by 
Mr. Muchhala to a Division Bench deri- 
sion of the Calcutta High Court reporied 
in Maheshwar Swain v, M/s. Bidyut Pro- 
bha Art Press, AIR 1971 Cal 455. In that 
case the appellant-plaintiff had filed two 
suits for damages, injunction and other 
reliefs in respect of alleged infringement 
of the plaintiff's copyright against the de- 
fendants, The City Civil Court dismissed 
the suits on the preliminary ground that 
the suits were not entertainable by the 
said Court, The suits were obviously 
under S. 62-of the Copyright Act and, 
under that section, such suits have to be 
instituted in the “district Court having 
jurisdiction”, For the meaning of the ex- 
pression “District Court” one has to turn 
to S. 2(4) of the C.P.C. and, on the question 
of jurisdiction, the immediately relevent 
sections which were considered were Sec- 
tions 19 and 20 of the Code. It was ob- 
served that the Copyright Act, in sub- 
sec, (2) of S. 62, contains an extension of 
that jurisdiction. The Court observed tkat 
it is clear from the above that, in order 
that the City Civil Court would be: en- 
titled to entertain the present suits under 
the above law, ‘it must. be a “district court 
having jurisdiction” within the meaning 
of sub-sec, (1) of S. 62, read with or in 
the light of S. 2(4) of the Civil P. C, and 
the relevant jurisdictional provisions, as 
mentioned hereinbefore. The Court 
therefore observed that ‘the immediate 
enquiry, would be whether the City Ciwil 
Court would, in the instant case, satisfy 
the above test. In para 7, the Court ob- 
served that the point, therefore, would >e 
whether the City Court could be held to 
be “the principal civil court of original 
jurisdiction” for the aforesaid purpose 
within the meaning of S. 2 sub-sec, (4) nf 
the Civil P, C. 
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side within the . 


_ Civil Court will be 
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18. The question ‘was answered as 
under in para 8 of the judgment: 

“It is obvious: that, under S. 5 of the 
Caleutta City Civil Court Act, the instant 
suits, being of value, less than Rs. 50,000/-, 
would be entertainable only by the City 
Civil Court under sub-sec, (2) of the said 
S. 5 to the exclusion of all other courts, 
including. the High Court. In the circum- 
stances, the City Court may well be re- 
garded as “the principal civil court of ori- 
ginal jurisdiction” for purposes of the 
instant suits within the meaning of Sec- 
tion 2, sub-sec, (4) of the Civil P, C” 

19. In para 9, the Court observed as 
under : 

“In the above view, the Calcutta City 
“the principal civil 
court of original jurisdiction” within the 
local limits of which the defendants of 
the instant suits reside and the plaintiff 
also carries on business, That Court, 


‘therefore, will be the appropriate court 
-and the proper forum for entertaining 


and trying the present suits. it being, for 
that purpose, the “district court having 
jurisdiction”, within the meaning of Sec- 
tion 62(1) of the Copyright Act, satisfying, 
as it does, the relative tests under Ss, 2(4) 
and 20 of the Code.” . i 


20. Further on in para 10, it is ER l 
ed as under: e 


“The matter, considered ` above, may- 
also be looked at from another: point, of 
view to lead to the same result, Prior to 
the Calcutta City Civil Court Act, this. 
High Court, in its original jurisdiction, 
would have been the principal civil court 
of original jurisdiction, within the local 
limits of which the defendants reside and 
the plaintiff also carries on business, and, 
accordingly, these suits woul have been 
entertainable by this High Court in its 
original jurisdiction, After the enactment 
of the City Civil Court Act, however, in 
view of 5. 5 of the said Act, that juris- 
diction has clearly been taken < away from 
this High Court and vested in the City 
Civil Court under sub-sec, (2) of. S. 5, 
read with sub-sec. (1). This is clear, on a 
reading of the said S. 5, the two reserva- 
tions in sub-secs. (3) and (4) not being re- 
levant for our present purpose, That posi- 
tion is also affirmed by sub-sec. (5) of the 
said S, 5. Clearly, therefore, the change, 
introduced by the City Civil Court Act to 
the relevant law, as noticed above, would 
make the City Civil Court, for purposes 
of the present suits, the “principal civil 
court of original jurisdiction” within the 
local limits whereof the defendants reside 
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and the plaintiff also carries an business. 
From this point of view also, the City 
Civil Court will be the court in which 
the present suits ought to be filed.” 

21, With respect the above observa- 
tions support my view that having regard 
to the provisions of S, 12 of the Bombay 
City Civil Court Act, 1948, read with the 


notification of 1950, issued under S. 4 of. 


the Bombay City Civil Court Act. 1948, 
it is the Bombay City Civil Court 
which is the principal court of original 
civil jurisdiction in respect of the mat- 
ters covered by the notification of 1950, 
and, therefore, it would be the District 
Court referred to in S. 44A of the Civil 
F, C., 

22. Clearly therefore the learned Judge 
was in error when without taking into 
consideration the effect of the previsions 
of Ss. 4 and 12 of the Bombay City Civil 
Court Act, 1948, he concluded that the 
City Civil Court at Bombay was not the 
District Court as that expression occurs 
in S. 44A of the Civil P.C. and that it is 
the High Court on its original civil juris- 
diction alone which can be considered 
as a District Court. 


23. Reliance was placed by the learned 
Judge of the City Civil Court and is also 
placed by Mr, Sakhardande on the Full 
Bench decision of the Madras High Court 
reported in Sheik Ali v. Sheik Mohamad, 
AIR 1967 Mad 45, In that case the Court 


was only concerned with the interpreta-. 


tion of the expression “as if it had been 
passed by the District Court” occurring in 
S. 44A of the Civil P, C. The Court was 
not at all concerned with the question 
which arises for my decision in this 
appeal and, therefore, this authority is 
not at all relevant for the point for 
decision. 


24, One more authority which is 
relied upon by Mr, Sakhardande in 
support of the order passed y the 
learned Judge of the City Civil Court is 
reported in Daily Calendar Supplying 
Bureau v, United Concern, AIR 1937 Mad 
381. In that case at the fag end of para- 
graph 5 of the judgment it is observed 
as under :— 


“So far ag Madras City is concerned, 
the City Civil Court is not the principal 
Court of original jurisdiction, Its powers 
are limited to what have been canferred 
on it by Act VIJ of 1892 within the 
upper limits of valuation of suits specifi- 
ed by notificationg issued thereunder. If 
the interpretation given by learned 
Counsel is accepted, the anomalous result 
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would follow that when a case ol 
infringement of copyright arises within 
the area of the original jurisdiction of 
the High Court, there will be no Tribunal 
competent to try the suit. No doubt if 


* such an anomalous result ensues because 


of a real lacuna in the legislative provi- 
sions, the Court c&nnot step in to fill up 
that lacuna, Therefore, it is necessary to 
consider whether such a lacuna really 
exists, ‘or whether the existing provision 
is not sufficient to give jurisdiction to the 
High Court.” 


25. The Court thereafter went on ito 
point out that there is no such lacuna 
and further observed aş under: (at 
para 6). ; 


“Cls, 11 and 12 of the Letters Patent 
confer ordinary original civil jurisdic- 
tion to the High Court, over the Presi- 
dency Town of Madras. Therefore, the 
area of the Presidency Town will be a 
district as defined in S. 2(4) of the Civil 
P. C, and when the High Court exer- 
cises its original civil jurisdiction over 
the city limits, it can be deemed to be a 
District Court, in those cases where 
resort to the definition in S. 2(4) of the 
Civil P. C., is permissible for the purpose 
of fixing jurisdiction. S. 9 of the Civil 
P. C. gives power to every Civil Court to 
try all suits of a civil nature excepting 
suits of which their cognisance is either 
expressly or impliedly barred, and the 
explanation to that section says that a 
suit in which the right to property or to 
an Office is contested is a suit of civil 
nature. It ig well recognised that copy- 
right is property, and therefore, a suit 
seeking reliefs for infringement of copy- 
right is a suit of a civil nature. If such 
infringement occurs, and the cause of 
action for a suit based on the infringe- 
ment arises within the area of the ordi- 
nary original civil jurisdiction of the 
High Court, that Court can be deemed 
to be a District Court as per definition 
in S, 2(4) of the Civil P. C. and will 
have power to try the suit.” 


26. This judgment also is not relevant 
for our purpose, That was not at alla 
case where it was or could have been 
contended that the City Civil Court at 
Madras wag the district court within 
the meaning of S. 2(4) of the Civil P. C. 
On the other hand, it was contended and 
rightly contended that inasmuch as the 
City Civil Court of Madras constituted 
under the Act Wo, VII of 1892 having 
had a limited jurisdiction and it being 
not a principal court of original jurisdic- 
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principal court of original civil jurisdic- 
tion, That is not at all a case where 
unlike the City Civil Court at Bombay 
which has exclusive jurisdiction under 
S. 12 of the Act, the City Civil Court of 
Madras as then constituted had exclus_ve 
jurisdiction over the matters in dispute, 
Therefore, the question of considering 
‘the conflict of jurisdiction did not at all 
erise in that case. That authority also 
therefore has no application to the facts 
of our case, 


27. Differing therefore from the 
learned Judge of the City Civil Court, 
I hold that for the purpose of executing 
the decree in question, it is the City 
Civil Court which is the District Court 
within the meaning of S, 444 of the 
Civil P. ©. ` 

28. The result, therefore is. the appeal 
is allowed. The order of the learred 
Judge of the City Civil Court dated 6th 
April 1976 setting aside 
17th Feb, 1976, is set aside and his order 
dated 17th Feb. 1976 making the not-ce 
under O. 21, R. 22 of the Civil P. C. 
absolute is restored with costs in both 
the Courts. 

Appeal allowed. 





AIR 1978 BOMBAY 259 
(AT NAGPUR) 


DHARMADHIKARI AND GINWALA. JJ. 


Pandit Bhullan, Petitioner v. The Sarvo- 
daya Vita Kavelu Kumbhar Kam Sara- 
kari Audyogik Utpadak Sanstha Ltd. 
Bina and others, Respondents. 

Special Civil Appin. No. 447 of 19°72, 
D/- 9/14-11-1977.* 

(A) Maharashtra Minor Mineral Fx- 

- traction (Vidarbha Region) Rules (1966), 
R. 33 — Powers of the appellate autko- 
rity under — Scope of. 


By R. 33 a right of appeal is providad 
in very wide and general terms. Ob- 
- viously, therefore, the appeal can lie 
both on questions of fact and law. Tne 
appellate authority has to decide tne 
question as - quasi-judicial authority. 
Therefore while exercising its jurisdic- 
tion under R. 33 the State Govern- 
ment acts as an appellate authority which 





*(To quash order of Minister of . State 
~(Revenue) Govt. of Maharashtra, Bom- 
bay, D/- 6-12-1971). 
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his order dated - 
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tion it was the High Court which is the. 


is a “Court of error’ and its normal 
function is to correct the decision . ap- 
pealed from and therefore its jurisdic- 
tion is co-extensive with that of the 
Competent Officer. AIR 1971 SC 840 and 
1905 AC 383, Foll. -~ (Para 18) 
Therefore, it cannot be said that while 
exercising its appellate power the State 
Government cannot serutinise the mate- 
rial on record independently, though it 
is no doubt true that the appellate Court 
or authority cannot act arbitrarily while 
exercising its appellate jurisdiction. 
(Para 19) 
Where in an earlier writ petition 
arising out of the application for grant 
of mining lease, the. matter was in sub- 
stance remitted back to the Collector for 
reconsideration, and the Collector mis- 
understood that he was directed by the 
High Court to grant the mining lease to 
the petitioner and accordingly granted 
the same without considering the applica- 
tion of the other applicant — a Co-opera- 
tive Society, on appeal-by the Society 
under R. 33 the State Government was 
right in coming to the conclusion that the 
order passed by the Collector was not 
in accordance with law as he had not 
exercised the discretion vested in him 
under Rr, 4 and 5 after considering the 
applications before him in that behalf. 
(Para 21) 


(B) Maharashtra Minor Mineral Ex- . 
traction (Vidarbha Region) Rules (1966), 
R. 4 (2) — Application for grant of mining 
lease — Applicant Society filing . certifi- 
cate of financial standing in name of Se- 
cretary —- Certificate regarding financial 
soundness of Society produced subse- 
quently but prior to consideration of the 
application by Collector — Held, there 
was substantial compliance with R. 4 (2). 
AIR 1977 SC. 984, Applied. (Para 26) 

(C) Maharashtra Minor Mineral Extrac- 
tion (Vidarbha Region) Rules (1966), R. 4 
— Application by a Co-operative Society 
for grant of mining lease — Application 
not made in the registered name — Cer- 
tain insignificant words eg. “Audyogic 
Utpadak and Limited” were omitted — 
Omission not causing any prejudice to 
other applicant or anybody else — No 
dispute about registration of Society, its 
registration number or its identity — 
Held, it could not be said that the appli- 
cation was not in the name of Society as 
registered. (Para 27) 

(D) Mines and Minerals (Regulation and 


Development) Act (67 of 1957), S. 14 — 


Principle regarding priority as contained 
in Ss. 4 to-43 (inclusive) — Not applicable 
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te minor minerals like clay. AIR 1963 
Bom 117, Fell... (Para 28) 

Anno: AIR Manual (8rd Edn.), Mines 
and Minerals (R. & D.) Act, S. 14, N. 1. 

(E) Constitution of India, Part IV — 
General — Grant of mining lease — Pre- 
ference to Co-operative Society — Fro- 
_ prety. (Maharashtra Minor Mineral Ex- 
traction (Vidarbha Region) Rules (1966), 
R. 4). 5 

While . granting mining lease, other 


. things being equal, preference can be 


given to a co-operative society. This is 
obviously in conformity with the direc- 
tive principles of the State Policy as 
incorporated in Part IV of the Constitu- 
tion. It is no doubt true that the provi- 
sions contained in this Part of the Con- 
stitution are not enforceable by any 
Court, but the principles laid down 
therein are nevertheless fundamental in 
the governance of the country and it is 
the bounden duty of the State to apply 
these principles. Therefore, for adjudi- 
cating upon the validity of an executive 
action court can legitimately look to‘ the 
directive principles for the light and 
guidance or at any rate to seek assur- 
‘ance.’ If: an applicant for grant of 
mining lease is a cooperative society 
consisting of artisans only then obviously 
other things teing equal, a preference 
can be shown to it while deciding the 
competitive rigats of an individual and 
such a cooperative society. AIR 1976 SC 


- 1455 Foll (Paras 31, 32) 

Anno: AIR Comm. Constitution of 

India (2nd Edn), Part IV-General, 
N. 1 (c). 


Cases . Referred: Chronological Paras 
AIR 1977 SC ¢84:1977 Tax LR 1820 25 
AIR 1976 SC 1455: 1976 Lab IC 1012 32 
AIR 1971 SC 340° . 
(1969) Spl. Civil Appin. No, 
1968, D/~ 29-1-1969 (Bom) 


AIR 1963 Bom 117 

1957 Nag LJ 610 18 

1905 AC 383:92 LT 748, Ponnamma 
v. Arumogam 1 


D. D. Deshraj and G. J. Ghate, for 
Petitioner, G. A. Paunikar, Asst. Govt. 
Pleader (for Nos. 2 and 3) and S. C, 
Mehadia, (for Nos. 1 and 4), for Respon~ 
dents. ` : 

DHARMADHIKARI, J. (9-11-1977) :— 

“The petitioner Pandit Bhullan alias Ram- 
shankar Tiwari who is carrying on busi- 
ness of manufacturing bricks filed an 
application bearing No, ML~274/67 to. the 
Collector, Nagpur on 18-5~1967 for grant 


of mining lease for brick clay over 15.33 
acres of land from sirvey No. 121/3 of 
village Rohna, Patwari Halka No. 53, 
tahsil Saoner, district Nagpur. 


2 After filing of this application, the 


* respondent No. 4 Bansilal Paliwal who 


is the Secretary of tha Society known as 
Sarvodaya Vita, Kavelu Kumbharkam 
Sahakari Audyogic Utpadak Sanstha 
Limited filed an application for mining 
lease gor the same arza on behalf of the 
society on 11-7-1967. This application 
came to be dismissed by the Collector 
according to the petitioner on the ground 
that the financial position of the said 
cooperative Society was not sound, 
whereas according to the respondents, on 
a technical ground of the absence of 
certificate from the District Deputy Re- 
gistrar (Cooperative Societies), Nagpur, . 
about the working of society. However, 
it is an admitted position that the said 
‘application of the scciety was rejected 
vide the order dated 21st of July 1967, 
After the said order of rejection was 
passed, vide order dated 9th August 
1967, the Collector made the said area 
available to the petitioner excluding 150 
feet distance from tha river bed and 30 
feet distance from tke road and asked 
the petitioner if he was willing to pro- 
ceed further with his mining lease appli- 
cation, He was also directed to furnish . 
correct plans for the said purpose and it — 
was also made clear that in case the. 
reply of the petitioner was not received 
by the 25th of August 1967, it would be 
presumed that he was not willing to 
proceed further, In pursuance of this 
letter - from the Collactor, according to 
the petitioner, he suomitted six correct 
copies of the plans and expressed in = 
writing his willingness to take the 
mining lease vide his writing dated 23rd 
of August 1967. 


3. According to the petitioner on 25th ` 
Sept. 1967 Paliwal obtained the solvency 
certificate of the value of Rs. 4,000/- on 
the basis of his personal properties, 
though the mining lease application was 
în the name of the Society and not in 
his own name. He also filed another 
incomplete mining lease application on 
19-10-1967 bearing ML-361/67 in the 
name of the society.: This application 
was accompanied by the solvency certi- 
ficate which was in the name of Shri 
Paliwal. The Colleztor by his order 
dated 31-10-1967 refused to grant the 
area to the society though there is some 
dispute about the reason: for such a re- 
jection. According to the petitioner 
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thereafter his application was sent to the 
Tahsildar for report and recommendas 
tion. 


4. After this report was received tha 
Collector on the basis of the instructicns 
issued by the Government reviewed his 
own order dated 31st Oct. 1967 whereby 
he rejected the application of the society 
and ultimately granted the mining lease 
to the society vide his order dated 5-12- 
1967. As a necessary consequence of 
this, the Collector executed a deed of 
mining lease in- favour of the society on 
or about 5-1-1968. 

5. Being aggrieved by this order of 
the Collector the petitioner preferred an 
appeal to the State Government. It ap- 
pears that during the pendency of the 
hearing of the appeal, an ad interim stay 
was granted by the Government v-de 
order dated 5-12-1967 (sic). However, 
ultimately the appeal filed by the peti- 
tioner came to be dismissed on 27th of 
March 1968. a 


6. Being aggrieved by these ordərs 
the petitioner filed a writ petition before 
this Court bearing Special Civil Aprin 
No, 489 of 1968. This Court vide its 
order dated 29-1-1969 allowed the said 
writ petition and made the rule absolute, 
The High Court remitted back the appli- 
cations filed by the petitioner for recon- 
sideration in advertence to the observa- 
tions made in the judgment. 


7. Consequent to the order of this 
Court the Collector was again seized of 
the applications of both the parties end 
thereafter the society cured the defect 
in their original application by sub- 
` mitting the solvency certificate on or >e- 
fore 12-8-1969. 
ordered grant of mining lease for 5 years 
- În favour of the petitioner over 1(.80 
„acres of land from Khasra No. 121/3 of 
the village Rohna. By this order dated 
24-12-1970 the Collector asked the peti- 
tioner to deposit a sum equal to 50 ber 
cent of the annual dead rent in the 
Government Treasury and according 
to the petitioner this amount was duly 
eredited. He also got the prescribed 
deed of mining lease embossed with tha 
proper stamp from the Nagpur Treasury 
without prejudice to his claim that tha 
mining lease should have been for period 
of 10 years and with his own signature on 
it he submitted the papers along with 
the covering letter to the Collector dated 
28-12-1970. =.) 

8. However, it appears that in the 
meantime the respondent No, i society 


Thereafter the Collector. 
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approached the State Government by 
filing an appeal under R, 33 of the 
Maharashtra Minor. Mineral Extraction 
(Vidarbha Region) Rules; 1966 (herein~ 
after referred to as the Extraction Rules), 


' The State Government granted an ad 


interim stay of the operation of the order 
of the Collector and, therefore, otviously 
the mining lease could not be executed. 

Ultimately the matter was heard by the 
Hon’ble Minister for State (Revenue) 
and after hearing both the parties the 
State Government vide its order dated 
6th of Dec, 1971 allowed the appeal filed 

by the respondent-Society and set aside 
the order of the Collector dated 24th Dec. 

1970. The State Government further 
directed the Collector, Nagpur to consi- 
der the request of the Society on merits. 
In substance, therefore, the State Gov- 
ernment. again remitted back the matter 
to the Collector, Nagpur for deciding the: 
application of the Society on its own 
merits, . It is this order of the Staze Gov- 
ernment which is challenged in tne pre~ 
sent petition on various grounds. 


9 Shri Ghate, learned counsel ap- 
pearing for the petitioner cantended be- 
fore us that sitting as an appellate Court 
the State Government had no power to ` 
set aside the order of the Collector un- 
less it was shown that the Collector’s 
order was contrary to law. According 
to him, the order of the State Govern- 
ment is based on extraneous - considera~ 
tion, that is, on a policy decision taken .. 
by the Government to encourage Co-ope~ 
trative Societies whereby large number of 
the people stand benefited. According 
to Shri Ghate this fs wholly an extra- 
neous consideration while deciding appli- 
cation for mining leases under. the pro- | 
visions of the Extraction Rules, He . 
further contended that by oblique and- 
indirect method the State Government 


_has given a go bye to the decision of 


this Court namely, the judgment of this 
Court in Special Civil Application No. 488 
of 1968, decided on 29-1-1969, There~ 
fore, according to Shri Ghate ths order 
passed by the State Government in ap- 
peal is wholly without jurisdiction, 
Shri Ghate further contended that the 
judgment of this Court in Special Civil 
Appln, No. 489 of 1968 was binding upon 
the parties. Under the rules it is the ` 
Collector who is empowered to grant 
mining leases. The Collector is expected 
to exercise his power of granting leases 
under rules 4 and 5 of the Extraction 
Rules after considering the applications 
filed by the parties under rule 4 of the 
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said rules. A discretion to grant or re- 
fuse the mining lease is vested in the 
Collector and the State Government has 
no power, jurisdiction or authority either 
to interfere with the said discretion or 
to direct as to how the said discretion 
should be exercised. According to Shri 
Ghate after considering the relevant 
provisions of the Extraction Rules the 
Collector passed the order granting ‘the 
mining lease in favour of the petitioner 
and the State Government has exercised 
power not vested in it in setting aside 
the said well-considered order passed by 
the Collector. 


10. According to the learned counsel 
for the petitioner the application filed by 
the Society was not accompanied by a 
certificate of financial standing of the 
applicant from a Revenue Officer as con- 
templated by rule 4 (2) of the Extraction 
Rules. He further contended that the 
application itself was filed by. the society 
in a different name. The name of the 
registered society bearing Registration 
No. 308 is Sarvodaya Vit-Kavelu Kum- 
bharkam Sahakari Audyogic Utpadak 
Sanstha Limited. The application was 
filed by the respondent-Society in the 
name of the Sarvodaya Vit-Kavelu Kum- 
bharkam Sahakari Sanstha Limited. Thus 
according to him, the words “Audyogic 
Utpadak” were missing in the descrip- 
tion of the society as found in the appli- 
cation for mining lease. Shri Ghate 
further submitted that this clearly indi- 
cates that the applicant who . had filed 
the application for mining lease was a 
different and distinct entity and was not 
a society which was duly registered 
under the Co-operative Societies Act. He 
has further contended before us that in 
view of the provisions of S. 36 as well 
as S, 145 of the Maharashtra Co-opera- 
tive Societies Act, the application filed 
by the respondent-society was neither 
proper nor legal. Therefore, according 
to Shri Ghate the application filed by 
the said society was not itself maintain- 
able nor could it be considered by the 
Collector in view of the provisions of 
rules 4 and 5 of the Extraction Rules 
as well as the provisions of the Maha- 
rashtra Cooperative Societies Act. 


11. It was also contended by Shri 
Ghate that in any case if there are more 
than one applicant in the field then the 
general provisicns governing the mining 
leases under the Mines and Minerals 
(Regulation and Development) Act, 1957 
will apply and in that case the principle 


of priority will have to be followed by 
the Collector while granting the mining 
leases. In substance, therefore, it is his 
contention that as the application filed 
by the petitioner was an earlier one, on 
the principle of priority he was entitled 
to get the mining lease in preference to 
the respondent No. 1-Society. 


12. On the other hand in the return 
filed on behalf of the Society as well as 
the State Government and the Collector, 
it is contended by the respondents that 
the application filed by the society was 
in accordance with the rules, It was 
also contended in the return by the 
society that the society has also filed a 
recommendatory letter from the Assist- 
tant Registrar (Cooperative Societies), 
Nagpur dated 10-10-1967 whereby the 
Assistant Registrar had certified after 
inspection of the record of the society 
that the financial position of the society 
was sound. According to the respondents 
even the application filed by the peti- 
tioner on 18-5-1967 was not complete in 
all respect. It was treated complete on 
6-6-1967. The Collector has also contend- 
ed in his return that the initial appli- 
cation of the society was rejected on 
23rd of Sept. 1967 because the District 
Deputy Registrar (Co-operative Societies) 
had not submitted tis report by then, 
The respondents Collector and the State 
Government denied that the application 
filed by the Society on 19-10-1967 was 
in any way incomplete, According to 
them the said application was duly certi- 
fied by the Registrar of Co-operative 
Societies, Nagpur. However, he was 
asked to submit the financial certificate 
under the Extraction Rules, which was 
subsequently submitted. : 


13. According to the respondents, the 
Collector completely misread the judg- 
ment of this Court in Special Civil Appln. 
No. 489 of 1968 and mechanically passed 
an order granting mining lease in 
favour of the petitioner. According to 
the respondents the Collector had not 
considered the applications of the peti- 
tioner or the society on their own merits 
and, therefore, the order passed by the 
Collector was obviously illegal. Accord- 
ing to the respondents in appeal the 
Hon'ble Minister heard the counsel for 
both the sides and after considering the 
various contentions raised before him, 
rightly set aside the order passed by 
the Collector. Acccrding to the respon- 
dents the matter was not finally decided 
by the State Government but it has 
directed the Collector, Nagpur to consi- 
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der the request of the society on merits. 
So far as the mistake in the name of 
the society is concerned, it was conterd- 
ed by the respondents that the szid 
mistake was not material. By virtue of 
this insignificant mistake, there was no 
difficulty in identifying the real -~ apdi- 
cant. The society is the one and the 
same and there is no other society in 
the field having the same name and re- 
gistration number. It is further c- 
tended on behalf of the society that this 
is further clear from the fact that on 
an earlier occasion the petitioner lad 
not raised such an objection at any time. 
Further the society is duly registered 
under the provisions of the Maharash-ra 
Co-operative Societies Act, 1960 and bears 
a registration certificate. In this view of 
the matter, according to the respondents 
the application was filed by the proper 
society and was, therefore, rightly ccn- 
sidered by the State Government at the 
appellate stage. 


14. Shri Mehadia, learned counsel ep- 
pearing for respondents 1 and 4 further 
contended before us that the provisicns 
of rule 4 (2) of the Extraction Rules are 
wholly directory and not mandatozy. 
The obligation which is cast by the rules 
is to be satisfied at the time of the exe- 
cution of the mining lease. Further it 
is quite clear from the bare reading of 
the rules as a whole that in cases of a 
society or some other persons the very 
condition relating to the solvency cert_fi- 
cate may not apply. Even otherwise 
according to Shri Mehadia as the aprli- 
cation is not yet finally decided, ce 
way or the other and it was rejected by 
the Collector mechanically on the basis 
of the misreading of the earlier judg- 
ment of this Court, the State Govern- 
ment was right in setting aside the said 
order by exercising their power as an 


appellate authority under rule 33 of the 


Extraction Rules. 


15. For properly appreciating the 
controversy raised before us it will be 
useful if a detailed reference is made to 
the relevant rules. In exercise of fhe 
powers conferred by sub~sec. (1) of S. 15 
of the Mines and Minerals (Regulation 
and Development) Act, 1957 (Act No. 67 
of 1957), the Government of Maharash-ra 
made the rules which are known as 
Maharashtra Minor Mineral Extraction 
(Vidarbha Region} Rules, 1966.. Under 
R. 2 (1) @ (e), the Collector of the ds- 
trict is declared a Competent Officer Zor 
the purposes of granting mining leases. 
It is not disputed before us that “he 
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applications filed by the Petitioner and 


the respondent-society were for the 
mining lease relating to . the minor 
minerals, Rules 4 and 5 of the Extrac- 


tion Rules deal with the applications for 
mining leases and their grant. The said 
rules read as under: 

"4, Application’ for mining lease— 
(1) Every application for a mining lease 
in respect of any land in which the 
minerals belong to Government shall be 
made to the Competent Officer and shall 
contain the following particulars: 

(a) (i) -If the applicant is an individual, 
his name, nationality, professicn and 
residence, and 

(ii) if the applicant is a company, 
syndicate, partnership, or private firm 
its name, nature and placé of kusiness 
and place of registration of incorpora- 
tion, 

-(b) a description illustrated by a map 
or plan showing as accurately as possible 
the. situation, boundaries and area of the 
land in respect of -which the mining 
lease is required. 

(c) the minor mineral or minerals 
which the applicant intends to’ extract; 

(d) the purpose for which the ex- 
tracted minor minerals are to'be used. _ 

(e) the period for which the mining 
lease is required. 


(f) the areas and minor minerals with- 
in the Vidarbha Region of State in res- 
pect of which the applicant or any per- 
son joint in interest with him already 
holds a mining least. 


Explanation — A map or plan refer- 
red to in item (b) shali give sufficient in- 
formation to enable identification of the 
area in respect of which the lease is re- 
quired, 

(2) Every application shall be accom- 
pained by a fee of Rs. 25/- and by certi- 
fied copies of the relevant extracts of 
the Record of Rights pertaining to the 
lands in respect of which the mining 
lease is applied for and also by a certifi- 
cate of financial standing of the applicant 
from a revenue officer not. below the 
rank of a Tahsildar or from any bank- 
ing company in this State as defined in 
the Banking Companies Act, 1959, or a 
co-operative bank registered or deemed 
to be registered under the Maharashtra 
Co-operative. Societies Act, 1960. 

Provided that, an application for a 
mining lease for ordinary clay by vil- 
lage potters or makers of bricks or tiles 
shall, where the area of the lease does 
not exceed five acres and the period 
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thereof does not exceed five years be ac- 
companied by a fee of Rs. 5/-. 

5. Grant of mining lease and execu- 
tion thereof — (1) On receipt of an ap- 
plication under R. 4, the Competent 
Officer on making such enquiries as he 
deems fit may sanction the grant of a 
mining lease to the applicant or refuse 
to sanction it. 

(2) Where a mining lease is granted 
under sub-rule (1) the formal lease shall 
be executed within three months of the 
order sanctioning the lease, and if no 
such lease is executed within the period 
aforesaid, the order sanctioning the lease 
shall be deemed to have been revoked. 

Provided thai, where the Competent 
Officer is satisfied that the applicant for 
lease is not responsible for the delay in 
the execution of the formal lease, he 
may permit the execution of the formal 
lease after the expiry of the aforesaid 
period of three months. 

(3) The mining lease shall be execut- 
ed in form ‘A’ attached to these rules.” 

16. By rule 7 a provision is made for 
giving an intimation to the applicant in 
case of refusal of his application. Then 
by rule 8 a Register of applications is 
maintained. By rule 9 a security depo- 
sit is provided before the mining lease 
is granted and by the said rule the appli- 


cant is enjoined to deposit as security . 


a sum equal to 50 per cent of the annual 
dead rent fixed for the lease for due 
observance of the terms and conditions 
of the lease. Then comes rule 33 which 
provides for an appeal against the order 
of the Competent Officer including the 
Collector. Any person aggrieved by an 
order of the Competent Officer (i) refu- 
Sing to-grant a mining lease or prospect- 
ing licence (ii) determining or cancelling 
such lease or licence and (iii) refusing 
to permit transfer of a mining lease, 
may within 2 months of the date of 
such order file an appeal to the Govern- 
ment. Then by rule 34 a fee of Rs. 15/- 
is prescribed for filing such an appeal. 


17. From the bare reading of these 
rules, therefore. it is quite clear that 
under rule 5 it is the Competent Officer 
who is authorised to grant or to refuse 
the mining lease after making enquiry 
as it deems fit. However, this decision 
of the Competent Officer is subject to an 
appeal provided by rule 33. It is con- 
tended by Shri Ghate that in rule 33 it 
is nowhere laid down that the appellate 
Court can interfere with the discretion 
of the Collector. Rule 33 does not pro- 
vide for any guidelines as to on: what 


grounds it is open to the appellate autho- 
rity to interfere- with the order passed by 
the Collector either sanctioning or refus- 
ing the grant. In substance, therefore, it is 
contended by Shri Ghate that while exer- 
cising its appellate power it is not open 
for the State Government to interfere 
with the discretion exercised by the 
Collector. In our opinion, this will not 
be the correct reading of rule 33, By 
rule 33 an appeal is provided to the 
Government. 


18. As is well-settled an appeal is a 
creature of statute and the powers and 
jurisdiction of the appellate court must 
be circumscribed by the words of the 
statute itself. At the same time a court 
of appeal is a ‘Court of error’ and its 
normal function is to correct the decision 
appealed from and its jurisdiction should 
be co-extensive with that of the trial 
Court. It cannot, and ought not, to do 
something which the trial Court was 
not competent to do. There does not 
seem to be any fetter to its power to 
do what the trial Court could do.: (See 
S. K. Jadhav v, State of Maharashtra, 
ATR 1971 SC 840). Further there is a 
vast difference between the revisional 
powers and the appellate powers. An 
appeal, as stated by Lord Davery in 
Ponnamma v. Arumogam (1905 AC 383), 
is a proceeding in which a question is 
whether the order of the Court from 
which the appeal is brought was right 
on the materials which the Court had 
before it. From. this it would follow 
that an appellate Cort has power to go 
not only into the questions of law, but 
has also the power tc go into the ques- 
tions of fact. Such power would fur- 
ther enable the appellate court to re- . 
view or reassess the entire evidence and 
come to its own conclusion. As a mat-- 
ter of fact, the appellate Court is the 
final court of fact and, therefore, a liti- 
gant is entitled to a full, fair and inde- 
pendent consideration of the evidence 
and the material at zhe appellate stage. 
(See— Provincial Transport Co. v. N. H. 
Mujumdar, 1957 Nag LJ 610). By R. 33 
a right of appeal is provided in very 
wide and general terms. Obviously, 
therefore, the appeal can lie both on 
questions of fact and law. The appellate 
authority thas to decide the question as 
quasi-judicial authority. Therefore while 


-exercising its jurisdiction under R., 33 


the State Goverrmert acts as an appel- 
late authority which is a “Court of 
error” and its normal function is to cor- 
rect the decision avpealed from and 
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therefore its jurisdiction is co-extensive 
with that of the Competent Officer. 

19. Therefore, in our opinion, it cmn- 
not be said that while exercising its 
appellate power the State Governm=nt 
cannot scrutinise the material on recerd 
independently, though it is no docbt 
true that the appellate Court or autbo- 
rity cannot act arbitrarily while exerci- 
Sing its appellate jurisdiction. 

20. On an earlier occasion the matter 
arising out of the same applications Lad 
come before this Court in Special Crvil 
Appin. No. 489 of 1968. The earlser 
order passed by the Government was =et 
aside by this Court on the ground tkat 
the Collector had acted admittedly on 
the basis of the instructions and direc- 
tions issued by the Government without 
any independent application of mind on 
his part. It appears from the recczd 
that the. Government of Maharashtra has 
issued an order on 22nd of Sept. 1962 to 
the effect that with a view to give assist- 
ance to the working of industrial C3- 
operative Societies engaged in the maru~ 
facture of ‘bricks and pottery articles, 
Government was pleased to direct that 
_ preference should be given to co-opera- 
tive societies consisting of artisans ony, 
over individuals or individual artisans 
while granting lease of the Government 
land for excavating clay for brick mans- 
facture or pottery works. It further 
appears from the record that on =n 
earlier occasion the Collector has grari- 
ed a mining lease in favour of the res- 
pondent-society mechanically = relyi-g 
upon these executive instructions issuzd 
by the Government. It further appeecs 
that even the appellate authority hsd 
-admitted in its return that it had in- 
-` structed the Collector to prefer the e 
operative society to individual whe 
. granting mining lease. Therefore, in tze 
said decision this Court held that the 
Collector had acted only in accordanze 
with the declared general policy of tze 
State Government as incorporated in t=e 
instructions and had not exercised kk» 


jurisdiction independently as contemplet-_ 


ed by Rr. 4 and 5 of the Extractien 
Rules. In this context the Division 
Bench observed as under: 


“The facts of the present case, how- 
ever, go much further in so far as there 
is not merely a communication or decl- 
ration of Government’s policy to thst 
effect, but there is a positive directicn 
which is headed as an order and ths 
operative part of which really deprives 
the Collector who is a licensing authe- 
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rity of the discretion’ which is vested in 
him alone under R, 5 of the Statutory 
rules in the present case, ...We hold that 
in the case before us the Collector fail- 
ed to exercise the discretion which vest- 
ed in him under R, 5 of the Rules in 
the matter of granting mining lease to 
the first respondent-society in so far as 
he followed the instructions dated 22nd 
Sept. 1962 which were given to him by 
the State Government. The order made 
by him granting mining lease to the first 
respondent cannot, therefore, be sustain- ` 
ed and must be quashed,” 

However, the Division Bench agreed with 

the proposition that “it was open to the ` 
Collector to prefer the first respondent 

on the ground that it was a co-operative 

society, if all other things were equal.” 

14-11-1977, 


21. It is further clear from the judg- 
ment in Special Civil Application No. 489 
of 1968 that this Court refused to grant 
a mandatory injunction claimed by the 
petitioner Bhullan alias: Ramashankar 
Tiwari directing the respondents 2 
and 3.to execute the lease deed in favour 
of the petitioner, and therefore, the posi- 
tive direction sought by the petitioner 
in that case was refused. In the view 
which was taken, therefore, the Division: 
Bench quashed the orders issued by the | 
respondents, namely, the Collector and 
the State Government. It was also ob- 
served by the Division Bench that it- 
would be for the licensing authority to 
consider whether or not the petitioner is 
a fit and proper person for the grant of 
mining lease and whether .he has fulfill- 
ed his statutory requirements in regard 
to grant of licence. Thus in substance 
the matter was remitted back to the 
Collector for reconsideration.. However . 
from the order passed by the Collector 
dated 24-12-1970, it is quite clear that 
the Collector misunderstood that he was 
directed by the High Court to grant the 
mining lease for extracting clay for 
manufacture of bricks from the year in 
question to the petitioner Bhullan 
Kamtaprasad Tiwari. From the tenor of 
the order it is quite clear that the learn- 
ed Collector has not properly understood 


-the observations made by this Court in 


the earlier decision and has misread the 
judgment, As a matter of fact, after 
the matter was remitted back to the. 
Collector, 
applications in the field, namely, one 
filed by the petitioner Tiwari and ano- 
ther by the respondent co-operative 
society. Therefore, it was the duty . of 


before him there were two - 
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the Collector to have considered both 
these applications on merits ignoring the 
directions given by Government in its 
order dated 22nd of Sept. 1962. Instead 
„of dcing this, the Collector thinking that 
lit has been directed by the High Court 
to grant mining lease to the petitioner 
has passed the impugned order granting 
mining lease in favour of the petitioner 
Tiwari. In substance, therefore, the 
Collector has not at all considered the 
application filed by the respondent- 
Society and has also not applied his 
mind independently to the application 
filed by the petitioner Tiwari. In this 
view of the matter, in our opinion, the 
learned appellate authority, namely, the 
State Government was right in coming 
to the conclusion that the order passed 
by the Collector was not in accordance 
with law as he had not exercised the 
discretion vested in him under Rr. 4 and 
5 after considering’ the applications 
before him in that behalf. It is further 
clear from the order passed by the State 
Government that it has again remitted 
back the case to the Collector for con- 
sidering the application filed by the so- 
ciety on its own merits as the same was 
not considered by the Collector in its 
proper perspective, 





22. However, it was contended by 
Shri Ghate that certain observations 
made by the Minister for State (Reve- 
nue) in his order dated 16th September 
1971 are not correct. According to Shri 
Ghate, the observations made by the 
learned Minister that the Co-operative 
Society has already worked on the lease 
area and has spent some amount over it 
are not correct. It is not possible for us 
to verify the correctness or truthfulness 
of these observations at this stage be- 
cause of the claim and  counter-claim 
made before us at the time of hearing. 
However, 
passed by the Government the matter is 
sent back to the Collector for considering 
the application of the society on its own 
merits and, therefore, obviously it is open 
to- the petitioner to put forward his case 
in this behalf before the Collector and, 
therefore, in our opinion, it is not neces~ 
sary to decide the said question at this 
stage, 


23. It was further contended by Shri 
Ghate the learned counsel appearing for 
the petitioner that the said application 
filed by the Society was not accompanied 
by a certificate of financial standing from 
the competent Revenue Officer as con~ 


as is clear from the order - 


AIR. 


templated by R. 4 (2) of the Extraction 
Rules. The said application was not 
maintainable and, therefore, it is con- 
tended by Shri Ghate that the said ap- 
plication not being in accordance with 
the rules was liable to be excluded from 
consideration and then there was only 
one application in the field and that was 
of the petitioner and hence the Govern- 
ment sitting in appeal committed an 
error in setting aside the earlier order 
passed by the Collector granting lease in 
favour of the petiticner. 


24. On the other hand, it is contend- 
ed by Shri Mehadia, learned counsel ap- 
pearing for the Society, that the provi- 
sions of R. 4 (2) of the Extraction Rules 
are wholly directory and not mandatory. 
By the said rules the only obligation cast 
upon the applicant is to satisfy the com- 
petent authority about its financial con- 
dition and that too at the stage of ex- 
ecution of a mining lease. According to 
Shri Mehadia in the present case neces- 
sary certificate from the District Deputy 
Registrar is on record. Further Shri 
Mehadia has drawn our attention towards 
the allegation made in the petition itself 
whereby it was admitted by the peti- 
tioner that the so-called society with a 
view to cure the defect in its application 


_ dated 19-10-1967 submitted a solvency 


certificate on or about 12th August 1969, 
obviously before 24-12-1970 when the 
Collector passed an order granting 
mining lease in favour of the petitioner 
Tiwari. 


25. It is not necessary to deal with 
this question in detail in view of the 
latest decision of the Supreme Court in 
Krishna Kumar Mediratta v. Phulchand 
Agarwala (AIR 1977 SC 984). In that 
case the rule which fell-for considera- 
tion before the Supreme Court was 
R. 9 (2) of the Mineral Concessions Rules, 
1960 read with S. 19 of the Mines and 
Minerals (Regulation and Development) 
Act, 1957. In the present case also Shri 
Ghate is strongly relying upon the pro- 
visions of S. 19 of the Mines and Minerals 
Regulation and Development) Act, 1957. 


` According to Shri Ghate R. 4 (2) of the 


Extraction Rules is mandatory and any 
application which is not in conformity 
with the said rules is Hable to be dismis- 
sed under S. 19 of the said Act. After 
making a detailed reference to R. 9 and 
S. 19 of the Act in para. 5 of the judg- 
ment the Supreme Court observed as 
under: 

“AN that we have here is the word 
‘shall’ used to R. 9 (2) But, this Court 


È 
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has repeatedly held that the use of the 
word ‘shall’ in imposing a duty is not 
conclusive on the question whether the 
duty imposed is mandatory or directcry. 
Moreover, that question was only inci- 
dentally involved here. It is not the 
breach of every mandatory duty in per- 
forming a prescribed act that could make 
an action totally ineffective or void ab 
initio. The filing of the application is 
ene thing and. completion of some 
annexed duty, which is legally separable 
is another unless the statute or a rule 


“provides otherwise.” 


Then in para. 10 the Supreme Court far- 
ther observed as under: 

“There is no rule whatsoever whch 
says that failure to submit the correct Zee 
at the time of the filing of the applica- 
tion will make the application void or 

invalid. Section 19 of the Act, however, 
says clearly: 

“19, Any prospecting licence or mining 
lease granted, renewed or acquired in 
contravention of the provisions of this 
Act or any rules or orders made there- 
under shall be void and of no effect.” 


Hence it is clear that the Act its2lf 
provides what is void and ineffective 
where that is the intention. It would 
have been provided at least by the Rules 
that an application not accompanied sy 
the correct fee is void if that had bean 
the intention behind them. Section 19 
attaches voidness only to a grant made 
without due compliance with all rules. 
Tt is nowhere said that the act of making 
an application will be similarly void for 
a breach of rules,” 


26. In our opinion, these observations 


` will aptly apply to the present case also. 


In the case before us, it is an admitted 
Position that even the application which 
was filed by the petitioner Tiwari was 
not complete when it was initially filed 
on 18th of May 1967. It was treated as 
complete on 6th June 1967. So far as 
the respondent society is concerned 
under some misunderstanding or other- 
wise it has initially submitted the 
solvency certificate in the name of its 
Secretary. It has subsequently produced 
a certificate issued by the Assistant Re- 
gistrar, (Co-operative Societies), Nagpur 
dated 10th October 1967. regarding the 
financial soundness of the society. Fur- 
ther from the allegations made in the 
petition itself it is also clear that the res- 
pondent-society had duly submitted a 
solvency certificate on or before 12th 
August 1969, i.e. before the matter was 


` by the society in the said name. 
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` considered by the Collector. In this view 


of the matter, in our opinion, having re- 
gard to the facts and circumstances of the 
present case, it will have to be held that 
there was a substantial compliance with 
the provisions of R. 4 (2) of the Rules so 
far as the respondent-Society is concern- 
ed. Even otherwise it appears from the 
record that the application dled by the 
society was not rejected by the Collector 
on the ground that it was not accom- 
panied by. the solvency certificate. In - 
this view of the matter, in our opinion, 
there is no substance in this contention 
also, ' 


27. It was then contended by Shri 
Ghate that by virtue of S. 36 of the 
Maharashtra Co-operative Societies Act, 
1960, a society which is registered under 
the said Act is a body corporate by the 
name under which it is so registered. 
The present application was not named 
On the 
other hand the word ‘Udyogic Utpadak’ 
and ‘Limited’ were wholly deleted by 
the said society while filing the applica- 
tion for grant of lease, Therefore, ac- 
cording to Shri Ghate the application of 
the so-called society given under the 
name which is not a registered one was 
liable to be rejected as there was no such 
society- in existence. In our opinion, this 
contention is highly technical. From the 
omission of these two insignificant words, 
in our Opinion, no. prejudice has been 
caused to the petitioner or to anybody 
else. This is further clear from the fact 
that such a contention was not raised at 
any time in the earlier proceedings. It 
cannot be said that because of the omis- 
sion of these two words, there was any 
difficulty in identifying -the applicant, 
namely, the co-operative society. There 
is nothing on record also to indicate that 
there is any other society having the 
same name in the field. In our opinion, . 
there is much substance in the explana- 
tion given by Shri Mehadia that as the 
registered name is a very, long one, the 
Society has used the abbreviated form. 
It is.not disputed before us that the re- 
gistration number of the society is dif- 
ferent or distinct. Therefore, if there 
is no dispute about the registration of the 
society, its registration number or the 
identity, in our opinion, only because! 
there are omission of certain words in 
the application filed by the respondent- 
society, it cannot be said that the appli- 
cation was not filed in the name of a 
corporate body as registered under the 
Maharashtra Co-operative Societies - Act, 
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.1960. If there is any lacuna in this be- 
. half and certain more particulars were 
called for obviously it was open for the 
-Collector to have directed the applicant- 
‘society to furnish such particulars so as 
to establish the identity of the society. 
In this view of the matter, in our opinion, 
-the contention raised by Shri Ghate in 
this behalf is wholly technical and is 
‘devoid of any substance, 


28. It was then contended by Shri 
Ghate that in any case as there were two 
- applicants in the field, namely the’ peti- 
_tioner Tiwari and the respondent-society 

having regard to the general provisions 

governing the mining leases under the 

Mines and Minerals (Regulation and 
Development) Act, 1957 the Collector 

should have -fcllowed the principle of 

priority and on that basis the peti- 
tioner Tiwari clone was entitled to the 
grant of mining lease. 
case, we are dealing with an application 
for grant of lease relating to the minor 
minerals, The principle regarding the 
priority is not at all applicable to a case 
of minor mineral. As a matter of fact, 
by virtue of the provisions of S. 14 of 
the Mines and Minerals (Regulation and 

Development) Act, 1957, the provisions of 

Ss, 4 to 13 (inclusive) will not apply to 

mining leases or other mineral conces- 
- {sions in respect of minor minerals, It is 
not necessary to deal with the question 
in detail in view of the decision of this 
Court in Ramlal Lalchand v. H. G. Dange 
_ (AIR 1963.Bom 117). It is quite obvious 

that the provisions related to the priority 
which governed the major minerals and 
not to the minor mineral like clay, 


28, It was then contended by Shri 
Ghate that the appellate authority, 
namely, the State Government has practix 
cally given a go bye to the earlier deci~ 
‘sion of the Division Bench and has again 
directed the Collector to consider the 
application of the society on the basis of 
its avowed policy to grant leases to the 
co-operative societies. According to Shri 


Ghate, this policy of the Government has - 


no authority of law. Shri Ghate had 
further contended that it is well-settled 
that all executive actions of the Govern- 
mert must have some authority of law 
and as there is nothing in the rule to 
indicate that while granting mining 
leases preference should be given to the 
co-operative societies, the so-called avow~ 
ed policy of the Government has no au~ 
thority of law and, therefore, the State 


' by its earlier decision this 


In the present. 


Government committed an error in 
setting aside the order of the Collector 
on that basis. It is ro doubt true that 
all executive action of the Government 
must have an authority of law. How- 
ever, it is not correct to say that the 
avowed policy adoptej by the Govern- 
ment in this behalf Jacks any such au~ 
thority of law. It is no doubt true that 
Court has 
held that the State Government cannot 
fissue any directions or instructions ta 
the Collector as to hcw he should exer- 
cise his discretion in this behalf and on™ 
that basis the earlier order passed by 
the Collector which was wholly based 
on the direction issued by the Govern- 
ment without any independent applica- 
tion of mind by the Collector as contem- 
plated under R. 5 of the Extraction Rules 
was set aside by the Division Benck of 
this Court. However, the observation of 
the Division Bench cannot be read torn 
from its context. Even while setting 
aside the order by the Collector which 
‘was wholly based on the directive issued 
by the Government, ~he Division Bench 
observed that— 


“The proposition that it was open to 
the Collector to prefer the first respon- 


‘dent on the ground that it was a co-ope- 


rative society, if all other things were 
egual can hardly be disputed.” 


30. Even apart from these observa- 
tions of the Division Bench, in our 
opinion, from the bare reading of the 
rules itself it is quite clear that certain 
concession was intenced to be shown te 
the village potters cr makers of bricks 
or tiles etc. This is in itself clear from | 
the proviso to R. 4 (2) of the Extraction 
Rules. In the matters of payment of 
fees these persons are given concession 
by the rule itself and it is laid down that 
if their case is covered by the said pro- 
viso then they are required to pay a fee 
of Rs. 5/- only, whereas the normal fee 
is Rs, 25/-. From the record it appears 
that the respondant-society is a co-opera< 
tive society consistirg of artisans only 
and this was the common ground at least 
before the High Court when the matter 
was heard in Special Civil Appln. No. 489 
of 1968 (Bom). It appears from the 
judgment of the Division Bench that it 
was a common ground that the respon- 
dent-society falls within CI. (1) of the 
Order impugned fin the said writ peti- 
tion, namely, the Order of 22nd Septem- 
ber 1962 which deal: with the co-opera= 


tive societies consisting of artisans only, 


~ 
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31. Further from ‘the judgment of the 
Division Bench itself. it -is quite clear 
that other things being equal, preference. 
could be given to a co-operative society, 
This is obviously in conformity with the 
‘directive principles .of the State Policy 
as incorporated in Part IV of the Ccn- 
stitution. It is no doubt true that the 
provisions contained in this Part of the 
Constitution are not enforceable by any 
Court, but the principles laid down there- 
in are nevertheless. fundamental in the 
governance of the country and it is the 
bounden duty of the State to apply these 
principles. Therefore, for adjudicating 
upon the validity of an executive action 
Court can legitimately look to the direc- 


tive principles for the light and guidance 


or at anv rate to seek assurance. In any 


case these directive principles can serve’ 
as an instrument of instructions to the, 


Legislature and the Executive. 


‘32. In this context, reference could be 
made to a decision of the Supreme Cotrt 
in Mumbai Kamgar Sabha v. Abdulbkai 
(AIR 1976 SC 1455) and particularly to 
the following observations in para. 29 of 
the said judgment: 


“We have to bring in some legal philo- 
sophy into this linguistic problem as it 
Incidentally involves doctrinal issues 
where the Constitution is not altogether 
non-aligned. Statutory interpretation, in 
the creative Indian context, may look for 
light to the ledestar of Part IV of the 
Constitution e.g. Art. 39 (a) and (c) and 
Art. 43, Where two judicial choices are 
available, the construction in conformicy 
with the social philosophy of Part IV has 
preference, 2 


This is what precisely was observed by 


` the Division. Bench in the earlier deci~ 


_sion when it said that it is open to the 


Collector to prefer the co-operative so- 


ciety if all other things were equal, . ff 
the respondent is a co-operative society 
consisting of artisans only then obvious_y 
other things being equal, a preference 
can be shown to it while deciding the 
competitive rights of an individual ard 
such a co-operative society. If this is so, 
then in vur opinion, it cannot be sad 
that the observations made by the Staze 
Government in its appellate order dated 
6th December 1971 are wholly irrelevant 
and extraneous to the controversy in- 


- volved, 


33. In any case, having regard to the 
provisions of Art. 226 of the Constitution 
of India, in our opinion, this is not a fit 


case wherein any interference is called 


Vithal Rukbmini Sansthan J. Chakkilal. (Gadgil J. E 
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“forin “the, extraordinary jurisdiction of 


this Court at this stage. -Ultimately the 
State Government has remitted back the 
matter to the competent authority, 
namely, the Collector for considering the 
application of the society on its merits. 
In this view of the matter, in our opinion, 
this is not a fit case wherein this Court 
should exercise its extraordinary juris- 
diction under Art, 226 of the Constitu- 
tion. 
34. In the result, therefore, the peti- 
tion fails and is dismissed with costs. 
‘Petition dismissed,- 
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Vithal Rukhmini Sansthan, Amravati, 
Petitioner v. Chakkilal Bhagwandas and 
others, Respondents. i 


Special Civil Appln, No, 147 of 1073, 


D/- 19-10-1977.* 


Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (99 of 1958), 
Ss. 129 (b) Explanation and 46 —. Certifi- 
cate under — Effect of — Conclusive evi- 
ee — Further inquiry not permis- 
sible. 


It cannot be said that în spite of the 
certificate under S. 129 {b) the’ authori- 
ties under the Tenancy Act can continue . 
an enquiry under S. 46 of the Act. . More. 
particularly the explanation to ‘S. 129 
makes it clear that- the certificate shall - 
be conclusive evidence, 


under explanation to S, 129 and to em- 
bark upon the enquiry as to whether the 
conditions contemplated by S. 129 (b) 
exist or not. Therefore the proceedings 
under S. 46 have to be dropped as soon 
as a certificate under S. 129 (b) is pro~ 
duced. AIR 1963 SC 151, Foll . 

(Paras 5, 6) 


Cases Referred : ^ Chronological , Paras 
AIR 1963 SC 151 “D 


M. N. Ingle, for Petitioner; D. R. Patil 
(for No. 1) and M. P. Badar, Asstt.. Govt, 
Pleader {for No. 3), for Respondents. 

ORDER :— The only question that 
arises in this writ petition is as to whe-. 


*(To quash order of Member, Maharashtra 
Revenue Tribunal, Nagpur, D/- 2-10- 
1972). 


DV/EV/B748/78/ABO/LGC ` 


It will not be 
open for the tenant or the tenancy au- ` 
-thorities to neglect the certificate -issued 
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ther the proceedings under S. 46 (1) read 
with S. 48 of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) 
Act, (hereinafter referred to as the 
Tenancy Act), should proceed further 
even after the landlord produces a certifi- 
cate under S. 129 (b) of the Tenancy Act. 

2. The controversy arises in the fol- 
lowing manner: Survey Nos. 37/2 and 
40/2 situated at Naosari are owned by 
the petitioner trust namely, Vithal Rukh- 
mai Sansthan, Amravati. It appears that 
respondent No. 1 has been in possession 
of survey No. 40/2 as a tenant, while res- 
pondent No. 2 was previously occupying 
survey No. 37/2 as a tenant. This latter 
survey No. 37/2 is said to have been com- 
pulsorily acquired by the Government. 
The Agricultural Lands Tribunal started 
a suo motu enquiry No. 219/59(13)/65-66 


under S. 46 read with S. 48 of the - 


Tenancy Act with a view to. decide as to 
whether the respondents were entitled to 
have transfer of ownership of these lands 
in their favour. The landlord-trust filed 
a written statement contending therein 
‘that the provisions of compulsory pur- 
chase under §. 46 are not applicable as 
a certificate under S. 129 (b) has been 
issued in favour of the trust by the Col- 
lector, That section reads as follows :— 


“Nothing in the foregoing provisions 
except Section 2, the provisions of Chap- 
ter II (excluding Sections 21, 22, 23, 24 
and 37) and S. 91 and the provisions of 
Chapts. X and XII in so far as the provi- 
sions of the said chapters are applicable 
‘to any of the matters referred to in sec- 
tions mentioned above, shall apply— 


(a) . 

(b) to lands Shior are the property of 
a trust for an educational purpose, hos- 
pital, Panjarpole, Gaushala, or an in- 
stitution for public religious worship, 
provided the entire income of such lands 
is appropriated for the purposes of such 
trust; and 


(Onis ae e ete 
Explanation.— For the purpose of 
Cl, (b), a certificate granted by the Col- 


lector after holding an enquiry, that the 
conditions mentioned in the said clause 
are satisfied by a trust shall be conclu- 
sive evidence in that behalf.” 


3. The Agricultural Lands Tribunal 
did not allow the objection based on the 
certificate under S. 129 (b). The Tri- 
bunal has observed as follows in its order 

dated 8-1-1971 :— 
© “The point of exemption certificate 
under S. 129 (b) will have to be examined 
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and to see whether such certificate can 
be exclusive proof for exemption from 
the provisions of S. 46 (1) read with S., 48 
of the B. T. Act. The Court is empower- 
ed to go into the details or proper ap- 
propriation of income and expenditure of 
the tenant under the very provisions of 
the S. 129.” 

The Tribunal, therefore, directed that 
the proceedings should be continued fur- 
ther. The Trust filed Appeal No. 62/59 
(13)/70-71 against this order. The Spe- 
cial Deputy Collector on 28-9-1971 dis- 
missed the appeal on the ground that no 
appeal on an interlocutory order is pro- 
vided for. This view has been confirmed 
by the Maharashtra Revenue Tribunal 
in Revision No. Ten.4.861/71. These orders 
of the Tenancy purines are being chal- 
lenged before me. 


4. Mr. Ingle for the petitioner submit- 
ted that the explanation under S, 129 
makes it abundantly clear that a certi- 
ficate issued by a Collector will be con- 
clusive evidence in proof of the existence 
of the conditions contemplated by sub- 
cl, (b). As against that it was urged by 
Mr. Patil that the said certificate would 
be admissible in ev.dence but it would 
not be conclusive. According to him the 
respondent-tenant wculd be at liberty to 
show that the income of the trust has 
not been appropriated as contemplated 
by sub-cl. (b). He also urged that the 
tenant can alse preve by independent | 
evidence that the petitioner-trust is not 
of a type that is enumerated in that 
clause. It is with this reasoning that Mr. 
Patil tried to support the impugned 
orders. 


5. It will be very difficult to hold that 
in spite of the certificate under S. 129 (b) 
the authorities under the Tenancy Act 
can continue an enquiry under S. 46 of 
the Act. I have already reproduced the 
relevant part of S. 129. More particular- 
ly the explanation tc that section makes 
it clear that the certificate shall be con- 
clusive evidence. The effect of such clause 
has been considered by the Supreme 
Court in the case of Somawanti v. State 


of Punjab (AIR 1967 SC 151). The Su- 
preme Court was considering the two 
clauses “conclusive evidence” and ‘con- 


clusive proof’. The relevant head note 
of the said case reads as follows :— 


“Since evidence means and includes alf 
statements which the Court permits or - 
requires to be made when the law says 
that a particular kind of evidence would 
be conclusive as to the existence of a 
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particular fact it implies that that fast 
can be proved either by that evidence or 
by some other evidence which the Court 
permits or requires to be advanced. 
Where such other evidence is adduced it 
would be open te the Court to consider 
whether, upon that evidence, the fact 
exists or not. Where, on the other hard 
evidence which. is made conclusive is ad- 
duced, the Court has no option but -o 
hold that the fact exists, Statutes mzy 
use the expression ‘conclusive proof where 
the object is to make a fact, non-justici- 
able. But the legislature may use some 
other expression such as ‘conclusive evi- 
dence’ for achieving the same result. 
There is thus no difference between the 
effect of the expression ‘conclusive evi- 
dence’ from that of ‘conclusive proof’, the 
aim of both being to give finality to the 
establishment of the existence of a fazt 
from the proof of another.” 


6. In view of the abovementioned 
principle enunciated by the Supreme 
Court, it will not be open for the res- 
pondent or the tenancy authorities -o 
neglect the certificate issued under ez- 
planation to S. 129 and to embark upcn 
the enquiry as to whether the conditions 
contemplated by S. 129 (b) exist or nct. 
The result is that the proceedings under 
S. 46 have to be dropped as soon as a 
certificate under S. 129 (b) is produced. 


7. The rule is, therefore, made ab- 
solute. The orders passed by. the Agri- 
cultural Lands Tribunal in Revenue Case 
No. 219/59(13)/65-66, Special Deputy Cal- 
lector in Revenue Appeal No. 62/59(15)/ 
70-71 and the Maharashtra Revenue Tri- 
bunal in Revision No. Ten-A-861/71 aze 
quashed and suo motu proceedings now 
pending in Revenue Case No. 219/59(15)/ 
65-66 are ordered to be dropped and tez- 
minated. To be more specific, no enquiry 
should be continued further. No order 
as to costs, 

Rule made absolute. 
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balance of the amount due. 


Bombay Municipal Corporation Act 
(3 of 1888), S. 506 — Suit by Corporation 
to recover expenses or compensation — 
Cannot be filed without having the ` 
amount due ascertained under S. 503. 


Under S. 506, an option is-given to the 


_Municipal Corporation to take recourse to 


a suit instead of the proceedings provid- 
ed -by Sections 491 and 505. Section 506 
opens with the words “Instead of pro- 
ceeding in any manner aforesaid’. The 
manner aforesaid has obviously” refer- 
ence to the distress proceedings under 
Section 491 and the proceedings con- 
templated by Section 505. It may be 
necessary for the Corporation to take re- 
course to a suit even in a case where the 
proceedings taken under the earlier pro- 
visions have been wholly unsuccessful or 
they have been partially successful. In 
the former case the entire-amount could 
be recovered by a suit and in the latter 
case, the suit will have to be for the 
The object 
of the Legislature was to give a right of 
suit to the Corporation only to recover 
an ascertained amount and not to leave 
the question of the right to recover the 
amount or the quantum of the amount 
to be determined in the suit itself. There- 
fore, itis clear that S. 506 provides for 
an alternative remedy which can be re- 
sorted to only after the amount of the 
compensation is properly determined by 
the Chief Judge of the Small Cause Court 
under S. 503 (1). (Para 1) - 


S. D. Gavaskar with Mrs. M. V. Shetty, 
N. V. Kamat and P, B. Karhadkar, for 
Petitioner. 


ORDER :— ‘The only question which 
arises in this petition is whether. it 
is necessary for the Bombay Municipal 
Corporation to first have the exact 
amount of dues ascertained under S. 503° 
before it takes recourse to a suit made 
permissible by S. 506 of the Bombay 
Municipal Corporation Act (hereinafter 
referred to as “the Act’). . The facts are 
not in dispute. A house belonginy to the 
opponents who are not represented in 
this petition having been found to be in 
a dangerous and/or ruinous state a notice 
under S. 354 of the Act calling upon the 
owners to carry out certain work in res- 
pect. of the house to.avoid the risk was 
issued. The owners were required to 
carry out repairs to the flooring of the 
rearmost rooms of the second and third 
floors, The opponents (owners) of the 
house failed to carry out the necessary 
repairs and the Municipal Commissioner, 
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therefore, got that work executed through 
an approved contractor in the exercise of 
his powers under S, 489 of the Act. 
Under S. 491 of the Act expenses so in- 
curred are recoverable from the owner. 
The owners, however, disputed the 
amount as also the right of the Munici- 
pal Corporation to recover the amount, 
The Municipal Corporation, therefore, 
filed a suit for recovery of the amount of 
Rs. 680.80 p. from the defendants which 
included 15 per cent of supervision 
charges, The Small Cause Court dis- 
missed the suit because it took the view 
that the suit as contemplated by S. 506 
could be filed only after the amount due 
had been determined under S. 503 of the 
Act. This decision of the learned Judge 
of the Small Cause Court has been up- 
held by a Bench of that Court in an ap- 
plication under S. 38 of the Presidency 
Small Cause Courts Act. The Municipal 
Corporation has now challenged the dis- 
missal of the suit. In this petition it is 
contended on behalf of the Municipal 
Corporation by Mr. Gavaskar that a suit 
in respect of amount of expenses in- 
curred by the Commissioner and to re- 
cover which he was empowered under 
S. 491 of the Act could be filed by the 
Municipal Corporation without having 
the amount determined in the “manner 
provided under S. 503 and, therefore, the 
suit filed by the Municipal Corporation 
against the defendants was maintainable. 
A reference to some provisions: of the 
Act is necessary in order to decide this 
question, Section 491 of the Act which 
- enables the Municipal Corporation to re- 
-cover expenses incurred in respect of any 
work executed under the order of the 
Commissioner reads as follows :— 


“49r. (1) Whenever under this Act, or 
any regulation or by-law made under 
this Act, the expenses of any work ex- 
ecuted or of any measure taken or thing 
done by or under the order of the Com- 
missioner or the General Manager or of 
any municipal officer empowered under 
S. 68 or 68-B in this behalf are payable 
by any person, the same shall be payable 
on demand. 

(2) If not paid on demand the said ex- 
penses shall be recoverable by the Com- 
missioner or the General Manager sub- 
ject to the provision of sub-sec. (2) of 
S. 503, by distress and sale of the woods 
and chattels of the defaulter, as if the 


amount thereof were a property-tax due 


by the said defaulter.” 


Thus, under S. 491 (1), the expenses re- 
coverable could be recovered by distress 


and sale of the goods and chattels of the 
defaulter as if it was property-tax due 
by the defaulter; but this is made sub= 
ject to the provisions of S. 503 (2) cf the 
Act. Sections 503, 504, 505 and 506 are 
clubbed together under a common head- 
ing “Recovery of expenses or compensa~ 
tion in case of dispute.” Section 503 
reads as follows :— ` 


“503. (1) If, when the Commissioner or 
the General Manager demands payment 
of any expenses under S. 491, his right 
to demand the same or the amourt of 
the demand is disputed, or if, in the case 
of expenses incurred by the Commis~ 
sioner in taking temporary measures 
under sub-sec, (2) of S. 329, the necessity 
for such temporary measures is disputed, | 
the Commissioner or the General Mana- 
ger, as the case may be, shall refer the 
ease for the determination of the Chief 
Judge of the Small Cause Court. 


(2) Pending the Chief Judge’s decision 
the Commissioner or the General Mana- 
ger, as case may be, shall defer further 
proceedings for the recovery of the sum 
claimed by him and, after the decision, 
shall proceed to recover only such 
amount, if any, as shall be thereby as- 
certained to be due.” 


Sections 504 and 505 are not material for 
the present purpose because S. 504. deals 
with a case not falling under Section 491 
and with expenses or compensation re~- 
quired to be paid by a person by the 
_Act or by the regulation or bye-law 
made under the Act. In such a case, 
under S. 505, it is provided that if the 
amount of any expenses or compensation 
-ascertained under S. 504 is not paid by 
the person liable to pay the same on de= 
mand, it shall be recoverable as if the 
same were due under a decree of the 
Small Cause Court. The effect of Sec- 
tion 503 (1), therefore, is that where a 
demand is made under S. 491 and either 
the right to demand the expenses or the 
amount of the expenses is disputed, then 
it is Obligatory on the Municipal Commis- 
sioner to refer the case for determiration 
of.the said amount by the Chief Judge of 
the Small Cause Court. Sub-section (2) 
of S. 503 requires the Municipal Com- 
missioner to defer further proceedings for 
the recovery of the sum claimed by him 
pending the decision of the Chief Judge. 
Thus, when S. 491 makes the distress 
proceedings subject to the provisions of 
S. 503 (2), it means that if in the course 
of the distress proceedings the right to 
demand the expenses or the quantum of 
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the expenses is disputed, then those pro- 
ceedings have to be stayed pending tne 
decision of the. Chief Judge under Sec- 
tion 503 (1). Then comes S, 506 which. 
reads as follows :— 


“506, Instead of proceeding im any 
manner aforesaid for the recovery of 
any expenses or compensation of which 
the amount due has been ascertained as 


hereinbefore provided, or after such pro- . 


ceedings have. been taken unsuccessfully 
or with only partial success, the sum due, 
or the balance of the sum due, as tae 
case may be, may be recovered by a swit 
brought against the person liable for tre 
same in any Court of competent jurisdic- 
tion.” 


Section 506, therefore, fs an enabling 
provision which. enables the Municiral 
Corporation to file a suit to recover ex- 
penses or compensation claimed by it. 
But the section makes it clear that such 
a suit must be for recovery of any ex- 
penses or compensation of which tae 
amount due has been ascertained ‘as 
hereinbefore provided’. The provisions 
with regard to ascertainment of the 
amount of expenses or compensation re- 
ferred to in S. 506, as already pointed: 
out, are to be found in Ss. 503 and 5C4, 
The proceedings referred to in the open- 
ing words of S. 506 are proceedings for 
recovery of the amount of expenses or 
compensation as provided by S. 46, 
which, if stayed pending the decision 
- under 503 of the Act can. be revived aftar 
such decision or if there is a determina- 
tion under S. 504 of the Act, the pro- 
ceeding permissible under the Act is in 
the manner provided by S. 505. What 
S. 506, however, does is that option is 
given to the Municipal Corporation to 
take recourse to a suit instead of the 
proceedings provided by Ss. 491 and 505. 
Section 506 opens with the words “in- 
stead of proceeding in any manner afore- 
said”. The manner aforesaid has obvi- 
ously reference to the distress proceed- 
ings under S. 491 and the proceedings 
contemplated by S. 505. It is, therefore, 
left to the Corporation either to proceed 
under S. 491 or. under S. 505 after the 
amount has been determined under 
S. 503. It may be necessary for the Munic- 
pal Corporation to take recourse to a 
suit even in a case where the proceed- 
ings taken under the earlier provisions 
have been unsuccessful or they have been 
partially successful. In such a case 
where the proceedings are wholly un- 
successful, the. entire amount could te 
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recovered by a suit and where the pro- 
ceedings: are partially successful, the .suit 
will have to be for the balance of the 
amount due, But one of the essential 
requirements of S. 506 is that before a 
suit is filed by the Municipal Corporation 
the amount must be ascertained under 
S. 508 if it is disputed. The object of 
the Legislature appears to be to give a 
right of suit to the Corporation only to 
recover an ascertained amount and not 
to leave the question of the right to re- 
cover the amount or the quantum of the 
amount to be determined in the suit it- 
self, On a plain reading of S. 506, there- 
fore, it is clear that. it provides for an 
alternative remedy which can be resort- 
ed to only after the amount of the com- 
pensation is properly determined by the 
Chief Judge of the Small Cause Court 
under S. 503 (1). It is, therefore, not pos- 
sible to -accept the contention on behalf 
of the Municipal Corporation that a suit 
under S, 506 can be filed without having 
the amount due ascertained under S. 503. 


Sanstha v, Moreshwar 


2. There is thus no error in the view 
taken by the Small Cause Court. The 
petition must, therefore, fail and the 


“Rule is discharged. However, as there is 


no appearance for the opponents, there 
will be no order as to costs. 


Petition dismissed, 





AIR 1978 BOMBAY 273 
(AT NAGPUR) 
DHARMADHIKARI AND KAMBLI, JJ. 
Lakhani Sahakari Shetki Kharedi Vikri 
Sanstha Ltd. at Lakhani, Petitioner v. 
Moreshwar Bapu, Respondent. 


Special Civil Appln. No. 1105 of 1971, 
D/- 22-7-1977,* 


Maharashtra Co-operative Societies 
Act (24 of 1961), S. 91(1) — “Agent”, 
meaning of — Written contract between 
M, a mill owner, and L the petitioner 
Society an approved sub-agent of Maha- 
rashtra State Marketing Federation for 
purchase and milling of rice — M ap- 
pointed as ‘milling agent’ — Dispute be- 
tween L and M regarding return of 
husked paddy as per agreement whether 
a dispute. within S. 91 (1) — M whether 


*(To quash order passed by Divisional 
<- Joint Registrar Co-operative Societies, 
`- Nagpur, D/- 25-1- 1870.. 
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‘agent’ within S. 91 (1) — (Deed — Con- 
struction); Contract Act (1872), S. 182); 
“(Maharashtra Scheduled Foodgrains 
(Stocks Declaration and Procurement and 
Disposal Acquisition, Transport and Price 
Control) Order (1966), Cis. $ and 9-A). 


The word “agent” used'in S. 91 (1) (a) 
is not defined in the Act itself. It is well 
settled that a word which is not defined 
in the Act but which is a word of every 
day use must be construed in its popular 
sense,’ (Para 9) 


To cover all possible disputes between 
the parties which stand in fiduciary re- 
lationship qua the Co-operative Society, 
the Legislature has used different words 
to. make it all comprehensive. These 


words are used in a generic sense and, ` 


therefore, the meaning of the. word 
‘agent’ used in S. 91 (1) will have to be 
understood in the context of the object 
of the provision as well as its scope. 
Agency in itself is a comprehensive 
word which is used to describe the rela- 
tionship, that arises where one man is ap- 
pointed to act as the representative of 
another. The word “agent” is used in 
S. 91 (1) (a) in this comprehensive sense. 
(Case law discussed). (Para 9) 


The nature of the ‘business and the 
nature of the duties will have to be 
considered in each case in order to arrive 
at a conclusion as to whether a person 
is an agent or not. Prima facie, the 
question whether a dispute is covered by 
S. 91 of the Act or not will have to be 
determined by reference to the aver- 
ments in the plaint and not by reference 
to what the defendant says in his de- 
. fence. It is well settled that the defen- 
dant cannot oust the jurisdiction of any 
forum by mere denial, and it is equally 
well settled that a jurisdiction cannot 
be conferred upon a Court or a forum 
either by concession or by oblique me- 
thods. (Para 9) 


Further, when there is a written con- 
tract between the parties it will be neces- 
sary for the Court to find out there- 
from the intention of the parties. That 
intention has to be primarily gathered 
from the terms and conditions which 
are agreed upon by the parties. Case 
law discussed. (Para 9) 


The petitioner L, a Co-operative Society, 
was the approved sub-agent of the 
Maharashtra Marketing Federation, under 
the Monopoly Procurement Scheme for 
paddy for the purposes of purchasing 
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the paddy from the culttvators and for 
storing and protecting it also for the 
purposes of manufacturing rice from 
paddy and its storage etc. There was 
a written agreement between L and res- 
pondent M, the owner of rice Mili, to 
mill the paddy. From the preamble of 
the agreement it was quite clear thet M 
was appointed s a milling agent. In 
the agreement, a reference was made to 
the Government Resolufion prohibiting 
everybody excluding the Goverr-mert of 


„Maharashtra or its agen. from: purcha- 


sing or selling the paddy, rice and also 
Kanik, Konda, Bhusi, privately. By the 
said order, everybody was prohibited 
from running a rice mill privately as its 
owner or on hire or from carrying out 
of business in rice, Kéenik, Konda or 
This was further clear irom the 
provisions of Cls. 9 and 9-A of the Maha- 
rashtra Scheduled Fecodgrains (Stocks 
Declaration and Procurement end Dis- 
posal, Acquisition, Trans>ort ard Price 
Control) Order, 1966. The tenns and 
conditions of the agreement -ndicated 
that the control as well as the super- 
vision was reserved. by the petitioner- 
society to the extent it was necessary 
and possible having regard to the nature 
of the business. On the question whe- 
ther M was agent within S. 91 (1) and 
the dispute between M end L regarding 
return of husked paddy in the ratio 
agreed between them was a dispute 
within S. 91 (1). 


Held, after considering the terms and 
conditions of the contrac, the surround- 
ing circumstances and the provisions of 
the Control Order whicn totally prohi- 
bited the milling of a rice without a 
necessary authorisation in that behalf, 
that the respondent M was a past agent 
of the petitioner society within the 
meaning of the said term and therefore 
the dispute raised by th2 society was a 
dispute between a past agent and the ` 
co-operative society whith was covered 
by S. 91 (1). {Para 11) 


Even if the provisions of S. 182 of the 
Contract Act are read in aid of construc- 
tion of the word ‘agent’ as found in 
S. 91 (1) of the Maharashtra Act, the 
relationship between tne parties will 
safely fall in the first part of that sec- 
tion. (Para 11) 


It was not open for the proprietor of . 
a rice mill to carry out an independent’ 
business of milling the paddy which was 
controlled by the Control Order, This 
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business could have been done only on 
behalf of an agent or sub-agent appoint- 
ed by the Government in that behalf. 
- The services of M were utilised by. the 
petitioner to carry out its obligation 
under the agreement between itself and 
the principal agent andthe Government. 
Therefore it coud not be said that. M 
was an independent contractor and not 
‘past agent’ of the petitioner. 

(Para 11) 
Cases Referred: Chronological Paras 


AIR 1976 SC‘2108: 1976 Tax LR 1928 9 


AIR 1975 Bom 143:1974 Mah LJ -698 
FB z 

re vane SC 637:1973 Tax LR 374 

AIR 1970 Bom 201 

AIR 1966 SC 798 

1966 Mah LJ 1145 

AIR 1965 Bom 1339 

AIR 1960 SC 997 

AIR 1957 SC 264 

1941 SC 203, Anderson v. James 
Sutherland (Peterhead) Ltd, 

AIR 1929 PC 181 


N. S. Munshi, for Petitioner; L. K. 
Khamborkar, for Respondent. 


DHARMADHIKARI, J.:— The peti- 
tioner, Lakhani Sahakari Shetki Kharedi 
Vikri Sanstha, Limited at Lakhari, 
which is a registered Co-operative So- 
ciety, has challenged in this writ peti- 
tion the order passed by the Divisional 
Joint Registrar, Co-operative Societies at 
Nagpur,- dated 25-1-1971 holding that 
the 
Society and the respondent is a contract 
in between two independent principals 
and the dispute arising out of this con- 
tract is not a dispute within the mean- 
ing of S. 91 of the Maharashtra Co- 
operative Societies Act, 1960 (hereinafter 
referred as the Act) and that the re- 
medy of the petitioner is to file a civil 
suit and not to raise a dispute under 
S. 91 of the Act. 


2. It appears from the record that 
the present Society was the approved 
authorised sub-agent of the Maharashtra 
State Marketing Federation Limited et 
Bombay, under the Monopoly Procure- 
ment Scheme for paddy (Dhan) for pur- 
chasing, stocking, milling and distribut- 
ing paddy after procuring the same from 
growets for the year 1967-68. The peti- 
tioner Society hed its several centres 
within the District of Bhandara for pur- 
chasing paddy and one such centre was 
at Pobra, Tahsil Sakoli, District Bhan- 
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agreement between the petitioner ` 
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dara. It is also admitted position that 


‘the respondent Moreshwar had his rice 


mill at Pohra and that there was an 
agreement between the parties to mill 
paddy of the petitioner-Society in the 
rice mill belonging to the respondent 
Moreshwar. According to the petitioner, 
the respondent was appointed as a 
“milling agent” for and on behalf of the 
petitioner-society to mill the paddy, 
purchased under the Monopcly Scheme - 
by the petitioner society. Such an 
agreement was entered into on 21-11- 
1967. By this agreement, according to 
the petitioner, the respondent was 
specifically appointed as a ‘milling agent’. 


3. As the respondent failed to return 
the husked paddy in the ratio agreed to 
between them, the petitioner preferred 
a claim against the respondent on the 
basis of this shortage. The petitioner 
claimed an Award of Rs. 50,831.84 Paise 
on account of the aforesaid shortage and 
this also included the claim for interest 
at the rate of Re. 1/- per month. This 
application was forwarded by the Dis- 
trict Deputy Registrar, Bhandara, to the 
Officer on Special Duty at Bhandara for 
disposal with a direction to decide whe- 
ther the claim made by the petitioner 
society is a dispute within the meaning 
of S. 91 of thè Maharashtra Co-operative 
Societies Act, 1960. ` 


4 Shri V. S. Petkar, Advocate, who 
was then acting as an Officer on Special 
Duty vide his order dated 14-4-1970 held 
that the dispute raised by the Society is 
a dispute under S. 91 of the Act. Being 
aggrieved by this order, the opponent 
Moreshwar filed a revision petition under 
S. 154 of the Act before the Divisional 
Joint Registrar. The Divisional Joint 


Registrar vide his order dated 25-1-1971 


allowed the revision petition and ulti- 
mately held that the claim made by the 
respondent is not a dispute under S. 91 
of the Maharashtra Co-operative Socie- 
ties Act, 1960. As already observed, it is 
this order which is challenged in this 
petition. 


5. Shri Munshi, the. learned Counsel - 
for the petitioner contended before us 
that the order passed by the Divisional 
Joint Registrar, Co-operative Societies, 
Nagpur in revision under S. 154 of the 
Act is wholly without jurisdiction. Ac- 
cording to Shri Munshi, the learned 
Counsel for the petitioner, the Divisional 
Joint Registrar had no authority, power 
or jurisdiction to entertain such a revi- 
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sion petition. If at all the respondent 
wanted to challenge the said order pass< 
ed by the -Officer on Special Duty, he 
could have approached the Co-operative 
Tribunal which is the competent autho- 
rity to entertain and decide the revision 
petition against the order passed by the 
Officer on Special Duty under S. 91 (2) 
of the Act. Therefore, according to Shri 
Munshi as the order passed by the Divi- 
sional Joint Registrar is without juris- 
diction, the same is liable to be set 
aside, 


6. Shri Munshi also contends :that so 
far as the merits of the controversy are 
concerned, the Divisional Joint Registrar 
committed an error in setting aside the 
finding recorded by the Officer on Spe- 
cial Duty. According to Shri Munshi, 
the Divisional Joint Registrar further 
committed an error apparent on the face 
of the record in coming to the conclu« 
sion that the respondent Moreshwar is 
not an agent of the’ petitioner society 
and, therefore, the claim made by the 
Society is not a dispute within the 
meaning of S. 91 of the’ Act. Shri 
Munshi further contended that. having 
regard to the material placed on the 
record including the terms and condi~« 
tions of the agreement between the par- 
ties, it is quite clear that the respondent 
was merely acting as an agent for and 
on behalf of the petitioner society in the 
matter of. mlling the paddy and, there- 
fore, the learned Divisional Joint Regis- 
trar committed an error in coming to the 
conclusion that he was an independent 
contractor and not an agent. : 


.% On the other hand, it is contended 
by Shri Khamborkar the learned coun« 
sel for the respondent, that the Co-ope-~ 
rative Tribunal had no authority, power. 
or jurisdiction to entertain. the revision 
petition against the order passed by the 
Officer on Special Duty under S. 91 (2) 
of the Act. The Officer on Special Duty 
being a subordinate officer in the hier- 


archy of the officers to the Divisional - 


Joint Registrar, it was the District Joint 
Registrar who had an authority, power 
or jurisdiction to entertain a revision 
petition against the order of the Officer 
on Special Duty and, therefore, the order 
passed by the Divisional Joint Registrar 
is perfectly legal and valid. In support 
of his contention, he has relied upon a 
decision of this Court in Krishnarao 
Bakaramji Hadpe v. State of Maharashtra 
(1966 Mah LJ 1145) and another decision 


in Bapusaheb v, State of. Maharashtra.. 
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& So far as the merits of the dis- 

pute are concerned, it is contended by 
Shri Khamborkar that the relationship 
between the parties was not that of a 
principal and an agent but the respon- 
dent was acting as an independent con- 
tractor, The responcent Moreshwar has 
his business of milling the rice and that 
he was an owner of the rice mill. He 
Was carrying out an independent busi- 
ness in that behalf. By virtue of an 
agreement between the parties dated 
~21-11+1967, he has only undertaken the 
work of milling of a paddy and that too 
as ar. independent contractor. There was 
no fiduciary relationship between the 
parties and, therefcre, the Divisional 
Joint Registrar was right in coming to 
the conclusion that the respondent 
Moreshwar was not an agent for the 
petitioner Society, iz 


. 9. For properly appreciating the con= 
troversy raised in this writ petition, it 
will be useful if a reference is made to 
the relevant provisions of S. 91 of the 
Act, Section 91 of the Act deals with 
the dispute touching the constitution ete. 
as well as the manegement or business 
of the Society. Section 91 (1) (a) of the 
Act reads as under :—- 


“91 (1) Notwithstanding anything con= 
tained in any other law for the time 
being in force, any dispute touching. the 
constitution, elections of the office 
bearers, conduct of general meetings, 
management or business of a society 
shall be referred by any of the parties 
to the dispute, or by a federal society to 
which the society is affiliated or by a 
creditor of the society, to the Registrar, 
if both the parties ~hereto, are one or 
other of the following— 


{a} a society, its committee, any past 
comrnittee, any past or present officer, 
any past or present agent, any past or 
present servant or nominee, heir or 
legal representative of any deceased offi- 
cer, deceased agent or deceased servant 
of the society, or the Liquidator of the 
society.” . . 


Then by sub-sec. (3), it is made clear 
that "Save as otherwise provided under 
sub-sec, (3) of S, 93, no Court shall have 
jurisdiction to entartain any suit. or 
other proceedings in respect of any dis- 
pute referred to in. sub-sec, (1).” Then 
. by Explanation 2, the ambit of dispute 
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is explained, Sub-clause (iii) of the said 
Explanation reads as under :— 


“A claim by a society for any less. 


caused to it by a member, past memker 
or deceased member, by any officer, past 
officer or deceased officer, by any agent, 
past agent or deceased agent, or by any 
servant, past servant or deceased servant, 
or by its committee, past or present, 
whether such loss be admitted or not’ 
The provisions made in this behalf ere 
obviously special in nature, Such a pro- 
vision was made in the Act to shorten 
litigation lessening its cost and to pro- 
vide a summary procedure for the deter- 
mination of the dispute covered by S. 91 
of the Act, The word ‘agent’ used in 
S. 91 (1) (a) of the Act is not defined 
in the Act itself. It is well settled that 
a word which {is not defined in the Act 
but which is a word of every day usa 
must be construed in its popular sense, 
It should not be construed in a technical 
sense but it should be construed in a 
sense as it is understood in the common 
parlance, As to how the meaning of 
the word should be ascertained is laid 
down by the Supreme Court in Shaikh 
Gulfan v, Sanat Kumar (AIR 1965 SC 
1839), While’ dealing with such a ques- 
‘tion, the Supreme Court observed as 
under (at p. 1845) :—~ 


“Normally, the words used in a sta- 
tute have to be construed in their orci- 
nary meaning; but in. many cases, 
judicial approach finds that the simrle 
device of adopting the ordinary meaning 
of words does not meet the ends of a 
fair and a reasonable construction, Ex- 
clusive reliance on the bare dictionary 
meaning of words may not necessarily 
assist a proper construction of the sta- 
tutory provision in which the words 
occur. Often enough, în interpreting a 
statutory provision, it becomes necessary. 
to have regard to the subject-matter of 


:the statute and the object which it is 


intended to achieve, That is why in 
deciding the true scope and effect of tha 
relevant words in any statutory provi- 
sion, the context In ‘which the words 


: occur, the object of the statute in which 
. the provision is included, and the policy 


underlying the. statute assume relevance 
and become material. As Halsbury has 


_ observed, the words should be constrved 
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fn the light of their context rather than 


what may be either their strict etymalo- 
gical sense or their popular meaning 
_ apart from that conte 


"AS already observed the: special provi- 


“sion incorporated in S, 91 of the Act is 
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made by the Legislature to shorten Jiti-« 
gation, lessening its cost and to provide 
a summary procedure for the determi- 
nation of the dispute relating to the in- 
ternal management of the society as 
well as the dispute touching its business, 
Any of the parties to the dispute can 
refer the dispute under this ' provision, 
if it is covered by S. 91 (1) of the Act. 
The parties contemplated by sub-see, (a) 
of S. 91 (1) of the Act include society, 
committee and past committee, past or 
present officer, past or present agent, past 
or present servant or nominee as. well 
as their legal ‚representatives. Practi- 
cally, an effort is made by the Legisla-« 
ture to bring in the import of this sec- 
tion all the parties which stand in fidu- 
ciary relationship qua the Co-operative 
Society, An officer, agent, servant or 


‘nominee of the society have obviously a 


fiduciary relationship with the society, 
To cover all possible disputes between 
such parties, the Legislature has used 
different words to make it all compre-| - 
hensive, - These words are used in. a 
generic sense and, therefore, the mean- 
ing of the word ‘agent’ will have to be 
understood in the context of the object 
of the provision as well as its scope. As 
observed by the Privy Council in Lau- 
rence Arthur Adamson v. Melbourne and 
Metropolitan Board of Works (AIR 1929 
PC. 181) it is always unsatisfactory and 
generally unsafe to seek the meaning of 
words used in an Act in the definition 


Clauses of another statute dealing with 


matters more or less cognate even when 
enacted by the same legislature and 
much more so when resort is had to the 
enactments of other ‘legislatures’, The 
word ‘agent’ is used in the present sec- 
tion in a comprehensive sense, Agency 
in itself is a comprehensive word which 
fs used to describe the relationship that 
arises where one man fs appointed to] . 
act as the representative of another, In 
our opinion, the word “agent” is used 
fn’ S, 91 (1) (a) in this comprehensive 
sense. This Court had an. occasion to 
consider the scheme of S. 91 in C, P, 
Khanna v. V. K. Kalghatsi (AIR 1970 
Bom 201), While dealing with a chal- 
lenge based on the constitutional validity 
of the provisions of the Act in paras 5, 
6 and 7 of the said judgment this Court 
observed as under:— ` 


“5, That In a welfare State Co-opera- 
tive Institutions play an important part 
cannot be denied. Different authors 
define ‘Co-operation differently, Facy’s 
definition. based ` on - socio-economic as- 
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pect is: Co-operative Society is .an 
association for the purpose of joint 


trading originating among the weak and 
conducted always in unselfish ‘spirit on 
such terms that all who are prepared 
to assume the duties of membership may 
share in its rewards in proportion to the 
degree in which they make use of their 
association (Facy, Co-operation at Home 
and Abroad). In Co-operation in Fin- 
land, the writer says, “A co-operative 
Society is a union of persons established 
according to the principles of equality, 
number of whose members is unlimited 
and the purpose of which is, by the 
joint performance of economic acts, to 
improve the financial position of its 
members on the conditions under which 
they carry on their profession, by means 
of either self-help or self-help with Gov- 
ernment support, provided that all pro- 
fits made by the joint action shall be 
distributed in proportion to which each 
member has taken part in the business 
and not in a proportion to the capital 
invested,” This describes the fundamen- 
tals of a co-operative society and no 
wonder that in every country in the 
world great emphasis is laid on co-ope- 
rative ventures. The provisions of the 
Act are oriented to achieve these objec- 


* tives. < 


6. Under the circumstances, there is 
no reason, therefore, why co-operative 
societies should not be treated as a class 
by themselves. Though the ideal is un- 
selfishness, this cannot be ‘achieved in 
practice, In order that such co-operative 
ventures must succeed, it is also neces- 
sary that such ventures be given reason- 
able protection in every possible manner. 
Thus provisions are made to see that its 
funds are not frittered away by provid- 
ing careful supervision of its transac- 
. tions and providing a procedure for early 
settlements of disputes. In order to 
ensure early settlement of disputes pro- 
visions are made for compulsory arbitra- 
tion in matters connected with the busi- 
ness of the societies between the society 
and its members or its officers etc., or 


society and a stranger in very limited 


circumstances. As we thave said earlier 
the purpose to be achieved is to protect 
‘the: co-operative movement and to see 
that its resources are not frittered away 
by wasteful litigation. 


7. Under Sec. 91 disputes have to be 
referred to arbitration only in limited 
number of cases. viz. those between a 
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Society, and (1) its office-bearers, past 
or present, its agent or servant or no- 
minee or their successors, (2) a member, 
past member or person claiming through 
them and (3) a person who has been 
granted loan by the Society or with 
whom the Society has or had transac- 
tions under S. 45 and any person claim- 
fing through such a person. Section 45 
of the Act covers (1) such persons and 


such transactions in respect of which: | 


restrictions have been placed by the 
rules enacted under the Act, (2) surety 
of a member, past member or, a person 
other than a member who has been 
granted a loan, by the society, and (3) 
other societies or the liquidator appoint- 
ed.under the Act. Inclusion of the first 
and second set of persons and their trans- 
actions cannot possibly be objected to 
for the obvious reasons that if these were 
not protected, interested office ‘bearers 
of a Society might successfully evade the 
provisions of the Act. So far as the 
third set is concerned, having regard to 
the scheme of the Act their inclusion 
also cannot be objected to.” 
Even according to the dictionary mean- 
ing, the term ‘agent’ will include in its 
import person who is entrusted with the 
business of another or a person who acts 
for another as his representative. This 
obviously contemplates delegation of 
authority. Even in cases of contracts or 
contractual obligation same sort of fedu- 
ciary relationship is created. In a wider 
sense even a servant is an agent of the 
employer, the question as to whether a 
person is a servant or an independent 
contractor will heve to be decided having 
regard to the facts and circumstances 
of each case. Same will be the position 
in case of an agent also. In this context 
a reference usefully could be made to a 
decision of the Supreme. Court in Ram 
Prasad v. Commr. of Jncome-tax, New 
Delhi (AIR 1973 SC 637). After making 
a reference to its earlier decision in 
paras 6 and.7 of the said judgment, the 
Supreme Court observed as under :— 
"6. There is no doubt that for aszer- 
taining whether a person is a servant or 
an agent, a rough and ready test is, 
whether, under the terms of his employ- 
ment, the employer exercises a supervi- 
sory control in respect of the work en- 
trusted to him. A servant acts “under 
the direct control and supervision of his 
master. An agent, on the other hand, 
in the exercise of his work is not sub- 
ject to the direct control or supervision 


g 
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of the principal, though he is bound to 
exercise his authority in accordance wth 
all lawful orders and instructions which 
may be given to him from time to time 
by his principal. But this test is not 
universal in its application and does not 
determine in every case, having regerd 
to the nature of employment, that he is 
a servant. A doctor may be employed 
as a medical officer and though no ccn- 
trol is exercised over him in respect of 
the manner he shoùld do the work ror 
in respect of the day to day work he 
is required to. do, he may nonetheless 
be a servant if his employment creazes 
a relationship of master and servant. 
Similar is the case of a chauffeur who is 
employed to drive the car for his empio- 
yer. If he is to take the employer or 
any other person at his request from 
place ‘A’ to place ‘B’ the employer does 
not supervise the manner in which he 
drives between. those places. Such 
examples can be multiplied. A -person 
who is engaged to managé a businass 
may be a servant or an agent according 
to the nature of his service and “he 
authority of his employment. Generally 
it may be possible to say that the greater 
‘the amount of direct control over “he 
person employed, the stronger the con- 
clusion in favour of his being a servent. 
Similarly the greater the degree of in- 
dependence the greater the possibility of 
the services rendered being in the nature 
of principal and agent. It is not pos- 
sible to lay down any precise rule of 
law to distinguish one kind of employ- 
ment from the other. The nature of zhe 
particular business and the nature of 
the duties of the employee will reqvire 
to be considered in each case in order 
to arrive at a conclusion as to whether 
the person employed is a servant or an 
agent. In each case the principle for 
ascertainment remains the same. 


7. Though an agent as such is not a 
servant, a servant is generally for some 
purpcses his master’s implied agent, he 
extent of the agency depending upon 
the duties or position of the servant. It 
is again true that a director of a cam- 
pany is not a servant but an agent in- 
asmuch as the company cannot act in 
its own person but has only to act 
through directors. who qua the compeny 
have the relationship of an agent to its 


principal. A Managing Director . may 
have a dual capacity. He may both be 
a Director as well as employee. It is 
therefore evident that in the capacity of 
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a managing director he may be regard- 
ed as having not only the capacity as 
persona of a director but also has the 
persona of an employee, or an agent de- 
pending upon the nature of his work and 
the terms of ` his employment. Where 
he is so employed, the relationship be- 


.tween him as the Managing Director and 


the Company may be similar to. a per- 
son who is employed as a servant or an 
agent for the term ‘employed’ is facile 
enough to cover any of these relation- 
ships. The nature of his employment 
may be determined by the articles of 
association of a company and/or the 
agreement if any, under which a con- 
tractual relationship between the Direc- 
tor and the company has been brought 


_ about, whereunder the Director is con- 


stituted “an employee of the company; if 
such be the case, his remuneration will 
be assessable as salary under S. 7) In 
other words, whether or not a Managing 
Director is a servant of the company 
apart from his being a Director can only 
be determined by the -articles of asso- 
ciation and the terms of his employment. 
A similar view has been expressed by 
the Scottish Court of Session in Ander- 
son v. James Sutherland (Peterhead) 
Ltd., 1941 SC.203, where Lord Normand 
at p. 218 said: 


E PERR the managing director has two 
functions and two :- capacities. Qua 
managing director he is a party to a 
contract with the company, and this con- 
tract is a contract of employment; more 
specifically I am of opinion that it is a 
contract of service and not a contract 
for service.” . 


A number of cases have “been referred 
before us but the conclusion in each of 
the decisions turned on the particular 


nature of employment and the facts dis- 


closed therein. In each of these deci- 
sions the “context played a vital part in 
the conclusions arrived at.” In Commr. 


of Income-tax v. Manmohan Das, 59 ITR 


699 : (AIR. 1966 SC 798) this Court had 
occasion to consider the case of employ- 
ment by a bank of a treasurer for ‘its 
branches, sub-agencies and -pay offices 
where he had to perform the duties, 
liabilities and responsibilities which by 
contract usually devolved 
upon a treasurer as well as those speci- 
fied in the agreement. The treasurer 
had to provide the staff for the cash 
section’ of. the bank; he had power to 


suspend, transfer or dismiss any mem- 


ber of the staff and ‘to appoint any other 
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person in his place. He was responsible 
for all the acts of the staff so appointed 
which resulted in loss or damage to the 
bank and was responsible for the pro- 
tection of the property of the bank and 
for the receipt of any bad money, or 
base money etc., was requested to trans- 
mit from one place to another, under 
guard provided by the bank, moneys, 
documents and properties of the bank. 
It was held that though the office of the 
treasurer was created by the agreement 
and that he held office under it, that was 
not decisive of the question, whether the 
remuneration earned by him was as a 
servant of the bank. Receipt of remu- 
neration for holding an office did not 
necessarily give rise to the relationship of 
master and servant between the holder 
of the office and the person who paid 
the remuneration. It was held that the 
treasurer was not a servant of the bank 
and the remuneration received by him 
was not salary. Referring to the obser- 
vations of Bhagwati J. in Dharangadhra 
Chemical Works Ltd. v. State of Sau- 
rashtra, 1957 SCR 152 at p. 157: (AIR 
1957 SC 264), Shah J. observed (at p. 707 
of 59 ITR) that the correct method of ap- 
proach would be to consider whether hav- 
ing regard to the nature of the work, there 
was due control and supervision by the 
employer. In Piyare Lal Adishwar Lal 
v. Commr. of Income-tax, 40 ITR 17: 
(AIR 1960 SC 997), Kapur J. said (at 
p. 24) that: 


“It is difficult to lay down any one test 
to distinguish the relationship of master 
and servant from that of an employer 
and independent contractor. In many 
cases the test laid down is that in the 
case of master and servant, the master 


can order or require what is to be done- 


and how it is to be done but in the 
case of an independent contractor an 
employer can only say what is to be 
done but not how it shall be done. But 
this test also does not apply to all cases, 
e.g. in the case of Ship’s master, a 
chauffeur or a reporter of a newspaper. 
EEE In certain cases it has been laid 
down that the indicia of a contract of 
service are (a) the master’s power of 
selection of the servant (b) the payment 
of wages or other remunerations (c) the 
master’s right to control the method of 
doing the work and (d) the master’s 
right to suspension or dismissal.” 


From these observations of the Supreme 
Court, it is quite clear that it is not 


possible to, lay down any precise rule of. 
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law to distinguish one kind of employ- 
ment from the other. The nature of 
the business. and the nature of the duties 
will have to be considered in each case 
in order to arrive at a conclusion as to 
whether a person is an agent or not, 
Prima facie, the question whether a dis- 
pute is covered by S. 91 of the Act or 
not will have to be determined by refer- 
ence to the averments in the plaint and 
not by reference to what the defendant 
says in his defence. It is well settled 
that the defendant cannot oust the juris- 
diction of any forum by mere denial, 
and it is equally well settled that a 


‘jurisdiction cannot be conferred upon a 


Court or a forum either by concession 
or by oblique methods. In this case, 
fortunately for us there is a written con- 
tract which is the genesis and basis of 
relationship between the parties. it is} 
well settled that when there is a written 
contract between the parties it will be 
necessary for the Court to find out there-| 
from the intention of the parties. That 
intention has to be primarily gathered 
from the terms and conditions which are! 
agreed upon by the varties. (See State 
of Gujarat v. Variety Body Builders, 
AIR 1976 SC 2108). In that case also,’ 
the Supreme Court hed made a reference 
to the preamble of the agreement which 
indicated the nature of the contract as 
well as the intention of the parties. In 
the case before us from the preamble 
of the agreement, it is quite clear that 
the respondent Moreshwar was appoint- 
ed as a milling agent. From the agree- 
ment produced before us, it is quite 
clear that Lakhani Sahakari Shetki 
Kharedi Vikri Sanstha, the petitioner 
society was appointed as a sub-agent, 
namely, the authorised sub-agent of the 
Maharashtra State Co-operative Society, 
Bombay, for the purposes of purchasing 
the paddy in the yeer 1967-68 from the 
cultivators at Pohra Centre and for 
storing and protecting it also for the pur- 
poses of manufacturing rice from the 
paddy and its storage ete. Then in the 
agreement, a reference is made to the 


‘Government Resolution dated 18-10-1975 


prohibiting everybody excluding the 
Government of Maharashtra or its agent 
from purchasing or selling the paddy, 
rice and also Kanik, Konda, Bhusi, pri- 
vately, By the said order, everybody 
was prohibited from running a rice mill) 
privately as its owner or on hire or from 
carrying out of business in rice, Kanik, 
Konda or Bhusi This is further clear 
from the provisions of Cls. 9: and 9-A 
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of the: Maharashtra Scheduled Focd- 
grains (Stocks Declaration and Procure- 
ment and Disposal, Acquisition, Trans- 
port and Price Control) Order, 1956. 
Cis. 9 and 9-A of the said order read 
as under m- 


_"9, No person to acquire foodgrans 
for sale or milling without authorisation. 
No person shall, except under and in 


accordance with an authorisation grant-. 


ed by the Collector or by an Officer 
authorised by the Collector, either by 
himself, or through an agent, purchase 
or acquire foodgrains from any person 
for the purpose of sale, or storage for 
sale, 


9-A. Restrictions on milling paddy or 
tice, No person shall, except under end 
in accordance with an _  authorisat.on 
granted by the Collector or by an officer 
authorised by the Collector, either by 
himself or through an agent, accept, pur- 
chase or acquire paddy or rice from eny 
person for the purpose of milling such 
foodgrains for: household consumption. 
The holder of such authorisation skall 
maintain such registers and submit such 
returns as the Collector or the authctri- 
sed officer may require and shall not at 
any time mill such foodgrains in quan- 
tities exceeding those as may be pze- 
scribed by the State Government or ~he 
Collector in respect of any person or 
class of persons and shall not recower 
charges for milling at rates higher tran 
those fixed by the State Government or 
the Collector for that purpose.” 


Under these clauses, no person except 
under and in accordance with an autho- 
risation granted in that behalf by the 
Collector or the Agent can do the bisi- 
ness. It is quite obvious from the reccrd 
that the petitioner society was appoint- 
ed as a sub-agent by the Government 
and was authorised to do this work. 
According to the petitioner, by this very 
agreement the respondent No 1 was 
appointed as-a milling agent of the peti- 
tioner/society which was acting as a sub- 
agent of the Government. According to 
Shri Khamborkar a phraseology used in 
the agreement, namely the ‘milling 
agent’ is not relevant for deciding the 
nature of relationship. According -to 
him, the respondent No. 1 was carrying 
on his business of a rice mill and during 
the course of his business was also doing 
the milling work of the petitioner society. 
Therefore, even though. the . phraseolozy 
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used in the agreement is ‘milling agent’ 
in substance, he was an independent con- 
tractor and not an agent, It is not pos- 
sible for us to accept this contention of 
Shri Khamborkar, 


10. It is no doubt true that the 
phraseology which is used in the contract 
or agreement is not decisive of the 
matter, but in our opinion, it is obviously 
indicative. The provisions of the agree- 
ment will have to be read with attend- 
ing circumstances including the provi- 
sions of the procurement order. In view 
of the provisions of the Maharashtra 
Scheduled Foodgrains (Stocks Declara- 
tion and Procurement and Disposal, Ac- 
quisition, Transport and Price Control) 
Order, 1966, it appears that it was not 
open for the respondent No. 1 to carry 
on the business in his own name in- 
dependently, He could have acted on the 
basis of the authorisation alone. This 
authorisation is given to him by the peti- 
tioner society and he obviously acts as 
the representative of the society under 
the authority derived from it. If this is 
so, then the terms and conditions in- 
corporated in the contract will have to 
be read with this provision of the said 
Control Order, 


11. This is not a case where the peti- 
fioner-society has not kept any control 
over the milling of paddy by the respon- 
dent No. 1. As a matter of fact, it wag 
agreed between the parties that the mill- 
ing agent, namely, the respondent No. 1 
will carry out the milling operation ag 
per the scheme framed by the Govern- 
ment. The. paddy for the milling was to 
be purchased by the petitioner-society 
though in presence of the milling agent. 
By Cl. 3 of the agreement, the respondent 
No. 1, milling agent had accepted the 
responsibility of manufacturing the rice 
according to the method prescribed by 
the petitioner society from time to time. 
It was the duty of the sub-agent Sanstha 
to supply the stock of different quality 
of paddy to the milling agent. The mill- 
ing agent was obliged to keep separate 
stock of rice, Kanik or Konda and also 
maintain a stock of husk and Tus and 
thereafter furnish the account separately 
to the petitioner, namely, society. Clause 5 
of the said agreement then provides for 
the deduction if the rice, Kanik, Konda, 
Husk, Tus etc. is not according to the 
specification. The gunny bags etc. for 
the purposes were to be supplied by the 
sub-agent Le. the: petitioner society. As ` 
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to how the gunny bags are to be filled in 


is also laid down by the contract. As to 
how material is to be stored is also pro- 
vided for. By Cl. 13 a provision is made 
for entry and inspection by the’ peti- 
tioner-society. It also provides for the 
’ maintenance and inspection of the vari-~ 
cus stock registers. Therefore, in sub- 
stance, the control as well as the super- 


vision is reserved by the petitioner-. 


society to the extent it is necessary and 
possible having regard to-'the nature of 
the business. If these terms and condi- 
tions of the contract are read together 
with the surrounding circumstances as 
well as the provisions of the control 
order which totally prohibit the milling 
of rice without a necessary authorisa- 
tion in that behalf, in our opinion, it will 
‘Thave to be held that the description as 
given in the agreement regarding the re- 
lationship between the parties correctly 
depicts the nature of the -relationship. 
‘IThis in itself is described as milling 
agency contract and if that is so, then, 
in our opinion, the Officer on Special 
Duty was right in coming to the conclu- 
sion that it was a dispute between a past 
agent and the Co-operative Society which 
is covered by S. 91 (1) of the Act. It is 
not disputed before us, nor it could be 
disputed, that the dispute raised was 
touching the business of the petitioner 
society. If this is so, then obviously the 
contrary view taken by the Divisional 
Joint Registrar cannot be sustained. The 
Divisional Joint Registrar has based his 
reasoning only on the provisions of S. 182 
of the Indian Contract Act. Even if the 
provisions of S. 182 of the Indian Con- 
tract Act are read in aid of .construction 
of the word ‘agent’ as found in S. 91 (1) 
of the Act, the present relationship be- 
tween the parties will safely fall in the 
first part of that section. As already ob- 
served, it was not open for the respon- 
dent proprietor of a rice mill to carry 
out an independent business of milling 
the paddy which is controlled by the Con- 
trol Order. This business could have 
been done only on behalf of an agent or 
sub-agent appointed by the Government 
in that behalf. The services of the res- 
pondent No. 1 were utilised by the peti- 
tioner to carry out its obligation under 
the agreement between itself and the 
Principal agent and the Government. 
The respondent No. 1 Moreshwar ` was 
obviously, therefore, acting on behalf of 
the society so far as the paddy secured 
‘under the Control Order is concerned. If 


‘he could: not have-done the said- busi- 
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ness on his own account, then obviously 
the said business was done by him on 
behalf of the society as- a milling agent. 
Therefore, if the totality of the circum- 
stances placed on the record are con- 
sidered together, in our opinion, it will 
have to be held that the respondent 
No. I was a past agent of the petitioner 
society within the meaning of the said 
term and therefore the dispute raised by 
the society under S. 91 (1) of the Act was 
maintainable, In the view which we 
have taken, it is not necessary, to consi- 
der or decide the other contenticns raised| 
by Shri Munshi, 


12, In the result, therefore, the peti- 
tion is allowed, The order passed by the 
Divisional Joint Registrar, Nagpur, dated 
25-1-1971 is set aside and: the matter is 
remitted back to the Officer on Special 
Duty or any other competent authority, 
as the case may be, for deciding it on 
merits in accordance with law. How- 
ever, in the circumstances of the case, 
there will be no order as to costs: 


a "Petition allowed, 
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CHANDURKAR AND JAHAGIRDAR, JJ. 


Bapu Ramji Pawar, Petitioner v. The 
State of Maharashtra and another, Res- 
pondents, 


Special Civil Applins, Nos. 2001, 2028, 
2029, 2157 and 2158 of 1972, D/- 4-7-1977. 


(A) Land Acquisition Act (1 of 1894), 
S. 6 — Public purpose — Resettlement 
of persons affected by irrigation project 
~~ If is a public purpose. AIR 1977 Bom 
355, Foll, (Para 5 


Anno: AIR Manual oe Edn.), L A, 
Act, S. 6, N. 7, 


(B) Land Acquisition Act (1 of 1894), 
S. 6. — Acquisition of land — Classifica- 
tion of persons on basis of total land 
held — Not arbitrary. (Constitution of 
India, Art. 14). (Para 5) 


Anno: ATR Manual tard Edn. , LA... 


Act, S. 6, N. 2. 


(C) Land Acquisition Act a of 1894), 
S. 5-A — Enquiry under — Not vitiated 
merely ° because enquiry officer acted on 


FV/FV/C237/78/RSK 
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directions contained in Government re- 
solution. (Para £) 


Anno: AIR Manual (3rd Edn.), L. £. 
Act, S. 5-A, N. 5. 


Cases Referred: Chronological Pares 
AIR 1977 Bom 355: 1977 Mah LJ 16 5 


S. D. Mogre for A. V. Savant (In 
S. C. A. Nos. 2001, 2028, 2029 of 1972) and 
Premji Baburao Sawant (In S. C. A. Nos. 
2157 and 2158 of 1972), for Petitione>; 
C. J. Sawant, Addi. Govt. Pleader, fer 
Respondents in all the Petns. 


JAHAGIRDAR, J.:— These five peti- 
tions seek to challenge acquisition pra- 
ceedings under the Land Acquisition Avt 
pursuant to a notification issued under 
S. 6 of the Act by the Commissioner ef 
Poona Division. 


2. By that notification under S. 6 of 
the Act, the Commissioner of Poona Divi- 
sion declared that several lands mentiom- 
ed in that notification and situated at vil- 
lage Udtare in Wai Taluka of Satara Dis- 
trict were required for the public purt- 
pose specified in the notification. That 
purpose was for resettlement of the pet- 
sons affected by the Krishna-Dhom Pre- 
ject. 


3. In Special Civil Application Nə. 
2001 of 1972 the lands involved are Gat 
Nos. 1531, 1613 and 189; in Special Civil 
Application No. 2029 of 1972 the lard 
involved is Gat No. 272; Gat No. 1020 is 
the land acquisition of which is chal- 
lenged in Special Civil Application N>. 
2028 of 1972; in Special Civil Applications 
Nos. 2157 and 2158 the lands involved are 
Gats Nos. 252 and 259 and Nos. 828 ard 
262 respectively.. All the lands. as mem- 
tioned, are situate in village Udtare ~o 
which the petitioners belong. 


4. The challenge to the acquisition as 
mentioned in the petition is on tke 
ground that the purpose for which tke 
lands are being acquired is for the ra- 
settlement of the persons affected by the 
Krishna-Dhom Project, which purpose is 
not a public purpose, that the Govern- 
ment Resolution which lays down a sca_e 
according to which the lands are to te 
acquired from various persons and allow 
ted to affected persons is arbitrary ard 
will result in discrimination between 
persons situate in the same manner ard 
that the inquiry under S. 5-A which wes 
conducted under the Land Acquisition 


Hanifab: v, Kamal 
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Act pursuant to the notification ‘issued 
earlier was not a proper inquiry inas- 
much as the Inquiry Officer followed 
merely the directions contained in the 
Government Resolution. 


5. All these questions have been con- 
sidered and finally answered in a deci- 
sion of the Division Bench of this Court 
in Sadashiv Keru Jamdade v. State of 
Maharashtra, 1977 Mah LJ 16: (AIR 1977 


. Bom 355), wherein it has been held in 


the first place that the purpose for which 
the lands are being acquired was a public 
purpose because it included the welfare 
of a large section of the community, that 
the classification on the basis of the total 
land could not be said to be arbitrary or 
in violation of Art. 14 of the Constitution 
and further that no challenge could be 
made to the acquisition of land pursuant 
to notification issued under S. 6 merely 
because there was a Government Resolu- 
tion for the guidance of the acquisition 
We do not find in these peti- 
tions any other ground in addition to the 
grounds on which the land acquisition 
had been challenged in the petition de- 
cided by the abovementioned judgment. 


6. All these petitions must, therefore, 
fail. Rule is discharged in each of them. 
No order as to costs. ae 


Petitions dismissed. 


AIR 1978 BOMBAY 283 
(AT NAGPUR) 
DHARMADHIKARI AND KAMBLI, JJ. 


Smt. Hanifabi, Petitioner v. Smt, Kamal 


and others, Respondents. 


Special Civil Appln. No. 1146 of 1972, 
D/- 1-7-1977." 


Bombay Village Panchayats Act (3 of 
1959), S. 15 (1) — Competency to file elec- 
tion petition — “Candidate at such elec- 
tion” — Meaning — Person whose nomi- 
nation paper was rejected can file elec- 
tion petition. 


The meaning of the expression “a can- 
didate at the election” in a particular Act 
has to be ascertained on a comprehensive 





*(For quashing order passed by Civil J., 
Sr. Division. Washim, D/- 13-9-1972). 


BV/BV/A534/78/GDR 
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consideration of the relevant provisions 
` of the Act and of the rules framed there- 
under and the purpose and requirements 
of the relevant provisions in the Act, 
When the matter is so investigated it 
leads to the conclusion that the expres- 
sion “a candidate at the election” has 
been used in the Act concerned to denote 
a candidate et any stage of election 
starting with the filing of. the nomina- 
tion papers and ending with the declara- 
tion of the result, (Para 10) 


The rejection of the nomination paper 
of a candidate may prevent him from 
going to the poll. However, in view of 
the fact that rejection of his nomination 
paper can be contested in an election 
petition, it can be said that his right to 
contest the election after the rejection of 
his nomination paper is suspended tem- 
porarily, If he files an election petition 
and succeeds in that petition and obtains 
a finding that his nomination paper was 
wrongly rejected, he will be able to con= 
test the election. 
tion, a candidate whose nomination paper 
has been rejected does not cease to be a 
“candidate at the election.” AIR 1955 SC 
610, Followed; AIR 1953 Bom 293, Dis- 
tinguished, Case law discussed. 


(Para 11) 

Cases Referred: Chronological Paras 
(1970) Spl. Civil Applns. Nos. 528, 529 
and 530 of 1370 (Bom) 4 
1964 Mah LJ 739 11 
AIR 1957 SC 87T 10, 12 
AIR 1957 Madh Pra 20 10 
AIR 1956 All 89 14 
AIR 1956 Raj 185 14 
AIR 1955 SC 610 9, 15 
AIR 1953 Bom 293 15 


N. S. Munshi, for Petitioner; R, N. 
Desai, for Respondent No. 2. l 

KAMBLI, J.:— This. petition is direct- 
ed against the order dated 13-9-1972 
passed by Civil Judge, Senior Division, 
Washim, setting aside the election of 
Ward No. 4 of the Malegaon Gram Pan- 


chayat held on 25-5-1970, including the . 


election of the petitioner as a woman 
candidate from that ward, under S. 15 of 
the Bombay Village Panchayats Act, 
1958. 


2. Ward No, 


was reserved for a woman. candidate. 


Hanifabi v. Kamal (Kambli J.) 


In view of this posi- . 


4 of Malegaon was a 
double member constituency and one seat - 


A.I. R. 


The elections to the village Panchayat 
were to be held on 24-3-1970. The nomi- 
nations were to be submitted by 6-5- 
1970. The serutiny thereof was to be 
done on 7-5-1970, and the counting was 
scheduled for 25-5-1970. 


3. The petitioner had filed her nomi- 
nation before the prescribed date, specifi- 
cally disclosing therein that she was con- 
testing for the “reserved seat”. The 
respondents 1 ‘to 4 nad also filed their 
respective nominations for the general 
seat, Respondent No. 1-was a voter, from 
Ward No. 6. She had however filed her 
nomination paper for election from Ward 
No. 4. All the nomination papers were 
scrutinised by the Feturning Officer on 
7-5-1970. In the said scrutiny, the Re- 
turning Officer found that the respondent 
No. 1, Kamal was disqualified to be a 
member of Gram Panchayat, inasmuch as 
she was a defaulter within the meaning 
of S. 14 th) of the Bombay Village Pan- 
chayats Act. He, therefore, rejected her 
nomination paper. An appeal against 
that rejection was filed by respondent 
No, 1, Kamal, under R. 12 (4) of the Bom- 
bay Village Panchayats Elections Rules, - 
1959, before the Tahsildar, Washim, who 
rejected that appeal on 11-5-1970. The 
petitioner was the only woman candi- 
date left in the field and she was de- 
clared elected by the Returning Officer. 
Respondent No. 2 was declared selected 
to the general seal: i 


4. Respondent No. 1, Kamal filed Elec- 
tion Petition in the Court of the Civil 
Judge, Senior Division, Washim, under 
S. 15 of the Bombay Village Panchayats 
Act: (hereinafter referred to as the Act) 
for setting aside the election of respon~ 
dent No. 2 Badrinarayan who was elect- 
ed. to the general seat. Respondent No. 1 
contended in that petition that her nomi- 
nation paper had been improperly re- 
jected, She prayed that the election to- 
the general seat of the respondent: No: 2 
Badrinarayan was liable to be set aside, 
On consideration of the material before 
him including the decision of this. Court 
in Special Civil Applas. Nos. 528, 529 and 
530 of 1970 in which the order as regards 
disqualification of the husband of respon- 
dent No. 1 under S. 14 (h) of the Act was 
set aside, the learned Civil Judge held 
that the nomination of respondent No. 1 
was improperly rejected. ‘It may . be 
noted that on the day of the acrutiny ‘of 
nomination. papers an objection was. 


raised to the. nomination of respondent- 
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. No. & on the grounå that she was a də- 
faulter In respect of taxes of the village 
Panchayat, Malegaon, under S. 14 (h) of 
the Act. The Returning Officer had up- 
held that objection and had rejected the 
petitioner’s nomination paper. It appears 
that this liability to pay the tax was of 
the husband of respondent No. 1 and it 
was held that respondent No, 1 also being 
the member of the joint family was dis~ 
qualified, as contemplated by Explana- 
tion 2 to S. 14 of the Bombay Village 
Panchayats Act. It was held in one of 
the special civil applications referred to 
above that husband of respondent No, 1 
had not incurred the disqualification on 
the basis of which the nomination parer 
of respondent No. 1 was rejected was 
also held to be improper, 


5. After the learned Civil Judge held 
that the nomination paper of respondent 
No. 1 was wrongly rejected, he wholly 
set aside the election of Ward No..4 n= 
cluding the election of MHanifabi, the 
petitioner in this case, 


6. It was contended before the learn« 
ed Civil Judge that the election of the 
present petitioner was not liable to be 
disturbed and therefore it should be 
maintained. The learned: Civil- Judge 
negatived that contention holding that if 
the rejection of the nomination paper of 
respondent No. 1 was improper it was 
obvious that the petitioner and respon- 
dent No. 1 would be the two female can- 
didates for the reserved seat. In thaat 
view, he set aside the election of Ward 
No. 4 including election of the petitioner 
‘Hanifabi, Being. aggrieved, the peti- 
tioner has preferred this petition. 


- 


7. Mr. Munshi, the learned cour:sel 
‘for the petitioner, contended that respon- 
dent No. 1 was not competent to file the 
election petition as according to him the 
remedy of election petition under S. 15 
of the Bombay Village Panchayats Act 


fs available only to “a candidate at sich. 


election” or to any person qualified to 
‘vote at the election to which such ques- 
tion refers. According to him, respon- 
‘dent No. 1 could not be said to be “a 
‘candidate at the election” nor she wes ə 
` voter from Ward No. 4 and, therefore, 
‘she could not file the election petition. 


` 8. Admittedly, — respondent “No T 
“Kamal was not a voter from Ward No. 4 
though: she had filed the nominacion 
-paper for her election from that Ward, 


' Hanifabi v. Kamal (Kambli J.) 
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However, she could file the election peti- 
tion under S, 15 of the Act if she is- held 
to be a candidate at such election of that 
Ward. The question, therefore, for con- 
sideration is whether respondent No. 1 
could be said to be a candidate at elec« 
tion of Ward No. 4. It is contended for 
the petitioner that respondent No. 1 
could not be said to be a candidate at the 
election inasmuch as her nomination 
paper was: rejected by the Returning 
Officer which rejection was confirmed by 
the Tahsildar in appeal. She was, there- 
fore, not a candidate at the election. It 
îs not possible for us to accept this con- 
tention, 


9. We may refer to the decision of 
the Supreme Court in Bhikaji Keshao v. 
Brijlal Nandlal (AIR 1955 SC 610). In 
that case an appeal was filed before the 
Supreme Court against the judgment and 
order of the Election Tribunal, Akola, 
Madhya Pradesh, dated 1-5-1953 dismis- 
sing the election petition filed by the ap- 
pellants. It related to the election for 
the Akola Constituency of the State As- 
sembly of Madhya Pradesh which was 
held on 13-12-1951. In that petition the 
petitioners had impleaded as respondents 
the three unsuccessful candidates who 
went to the polls. However, three other 
persons were nominated as candidates at 
the election. Their nominations were: 
found to be in order on scrutiny by the 
Returning Officer but within the time 
allowed these three persons withdrew 


‘from the election under S. 37 of the Re- 


presentation of the People Act, 1951. 
These three persons were not impleaded 
as respondents, The view taken by the 
Tribunal was that these persons were 
also necessary parties and that their non- 
joinder rendered the petition liable for 
dismissal in view of S. 82 of the Act. It 
was argued before the Supreme Court 
that this view was erroneous and that 
the persons who filed their nominations 
and who. withdrew from the contest with- 
in the prescribed time in spite of their 
nominations having been found to be in 


. order on scrutiny by the Returning Offi- 


cer, cannot be said to fall within the 


- category of ‘candidates duly nominated 


at the election’. Referring to this argu- 
ment, the Supreme Court observed (at 
p. 614) :— 


z 


“If we were called upon to settle this 
controversy, we would prefer to base the 
decision not on any meticulous. construc- 
tion of: the phrase “at the élection” but 
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on a comprehensive consideration of the 
relevant provisions of the Act and of the 
rules framed’ thereunder and of the 
purpose, if any of the requirement under 
S. 82 as to the joinder of parties other 
than the returned candidate.” 


10, It would appear from the above 
observations that the meaning of the ex- 
pression “a candidate at the election” in 
a particular Act has to be = ascer- 
tained on a comprehensive considera- 
tion of the relevant provisions of the 
Act and of the rules framed thereunder 
and the purposé and requireménts of the 
relevant provisions in the Act. When 
the matter is so investigated with refer- 
ence to the provisions in the particular 
Act and the Rules made thereunder it 
may lead to the conclusion that the ex- 
pression “a candidate at the election” has 
been used in the Act concerned to denote 
a candidate at any stage of election 
starting with the filing of the nomination 
papers and ending with the declaration 
of the result. This view finds support 
from the decision of the Madhya Pradesh 
High Court in Ramnarayan Maluram v, 
Vishnu Krishnarao (AIR 1957 Madh Pra 
20). It was a case of an election under 
Cantonments Act (2 of 1924), S. 31. On 
consideration of the provisions of the Act 
and the Rules framed thereunder parti- 
cularly R. 43, it was held (at p. 22): 


“Both the expressions, ‘a candidate at 
the election’ and ‘a candidate for - the 
election’ have been used in the said Rules 
to denote a candidate at any stage of 
election starting with the filing of nomi- 
. nation papers and ending with the de- 

claration of the result.” i 


The observation of the Supreme Court in 
Mangoo Singh v. Election Tribunal, 
Bareilly (AIR 1957 SC 871) may also be 
usefully referred to. It is observed there: 


“ ‘Election’ is a continuous process con- 
sisting of several stages and embracing 
many steps of which nomination is one; 
nomination is the foundation of a candi- 
date’s right to go to the polls and must 
be treated as an integral part of the elec- 
tion.” 


11. Section 15 (1) of the Village Pan- 
chayats Act provides that if the validity 
of any election of a member of a Pan- 
chayat is brought in question by any 
candidate at such election or by any per- 
soh qualified to vote at the eélection to 


Hanifabi v. Kamal (Kambli J.} 


. to the poll. 


A.L R, 


which such questiòn refers, sich candt= 
date or person may, at any time within 
fifteen days after the date.of the declara~ 
tion of the result of.the election, apply 


‘to the Civil Judge, for the determination 


of such question. Section 15 (2) přo- 
vides that an enguiry shall thereupon be 
held by the Judge and ‘he may after’ such 
enquiry as he deems necessary pass an 
order, confirming or amending the de= 
clared result, or setting the election aside, 
What is the scope of such enquiity came 
to be considered by a Division Bench -of 
this Court in Manohar Ramchandra 
Manekar v. G. S. Solanke (1964 Mah LJ 
739). It was argued before the Bench 
that a decision regarding acceptance or 
rejection of a nomination paper is not 
within the ambit of enquiry under S. 15 
of the Bombay Village Panchayats Act, 
Repelling that argument the Division 
Bench held that they did not find any 
limits on the power of the Judge making 
an enquiry initio’ an élection petition 
under S. 15 (2) which in any way ham- 
pers him from adjudicating as to the 
Proper or impreper acceptance of the 
nomination paper of a candidate, It will 
thus be seen that an election petition can 
be filed under S. 15 (1) of the Act on the 
ground that a nomination paper of a 
candidate is improperly rejected. If elèc~ 
tion petition can be filed on this ground, 
it would follow that it may be filed either 
by a voter qualified to vote at the élec- 
tion or by thé candidate concerned, The 
rejection of the nomination paper of a 
candidate may prevent him from going 
However, in view of the 
fact that rejection of his nomination 
paper can be contested in an élection 
petition, -it can be said that. his right to 
contest the election after the rejection of 
his nomination paper is suspended tem- 
porarily. If he files an election petition 
and succeeds in that petition and obtaing 
a finding that his nomination paper was 
wrongly rejected. he will be able to con- 
test the election. In view of this posi- 


_tion, it will have to be held that a candi- 


date whose nomination paper has teen 
rejected does not cease to be a candidate 
at the election. 


12. Reference to the Bombay Village 
Panchayats Election Rules, 1959, and 
particularily Rules 8 10, 11, 13 and 14 
would show that a person filing a nomi- 
nation paper for the election is referred 
to as a candidate. Rule 11. refers to tha 
scrutiny of nomination and provides that 
the Returning Officer shall réject.a nomi- 
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nation paper of a candidate on any of tha 
grounds mentioned in sub-rule (2) (i) (ii. 

R. 13 refers to the withdrawal of candi- 
dature. It says that any candidate may 
withdraw his candidature by a notice in 
writing subscribed by him and delivered 
to the Returning Officers. Rule 14 
Speaks of preparation of list of contest 
ing candidate and notice of election. “it 
provides : ; j 


“On the expiry of the period for tka 
-~ withdrawal: of candidature provided in 
R: 13, the Returning Officer shall prepare 
under his signature a list of contesting 
candidates, that is to Say, candidates who 
were included in the list of validly nə- 
minated candidates and who have not 
withdrawn their . candidatures within the 
said period.” 

It would thus be seen that candidates 
whose nomination papers are not rejectad 
by the Returning Officer or who have not 


withdrawn their candidatures are refer<' 


‘red to in R, 14 as-contesting candidates, 
Now, if we turn to S. 15 (1) of the Act 
it does not say that’ an election petition 
can be filed by a contesting candidcte 
only. However, S. 15 (1) provides that 
an election petition may be filed by any 
candidate at such election. If the Legis- 
lature had intended that an election peti- 
tion should be filed by a contesting candi- 
date only there would have been no 
difficulty in using the expression “dny 
contesting candidate at such election”. Ag 
we have pointed out above the Supreme 
Court has in Mangoo Singh’s case (AIR 
1957 SC 871) (supra) observed that elec- 
tion is a continuous process consisting of 
several stages and embracing many steps 
of which nomination is one. ‘In view of 
this position,.a candidate who files che 
_ nomination paper and whose nominat on 
paper happens to be rejected still in our 
opinion he is a candidate at such el2e« 
tion and especially so when under S2c~ 
tion 15 (1) of the Act the improper Tee 
jection of a nomination paper can” be 
validly enquired into, resulting in zhe 
setting aside of the election in case zhe 
rejection of a nomination - paper is found 
to be improper. 


13. We are, therefore, of the view 
that a candidate ‘whose nomination paver 
is rejected still continues to be a cardi- 
date at an election of the Village Pan- 
_ Shayats within the meaning of S. 15 (1) 
of the Act. 


14. This view of ours is supported by 
the decision of the Allahabad High Ccurt 


Hanifabi v. Kanal (Kambli J.) 


[Prs. 12-14} Bom. 287 


in Vishwa Mitra v. District Judge, Jhansi 
(AIR 1956 All 89). It was a case of-an 
election under Cantonments Act (1924), 
S. 31. It was held that a candidate at 
the election includes candidate whose 


nomination paper was rejected, The re~ 


levant observations. are: 


“The phraseology of each section’ has to 
be interpreted in the light of the con- 
text and no assistance can be taken 
from reference to the provisions of other 
similar Acts. 


The fact that improper refusal of a 
nomination paper has been made speci- 
fically a ground for challenging an elec- 
tion by R. 47 is a necessary factor to be 
considered in interpreting the words "at 
the election” in R. 43. 


‘Tf the framers of the Rules had thought 
that the words “at the election” did not 
include persons whose nominations had 
been’ wrongfully rejected, an express 
Provision would have been made to that 
effect. ‘The framers of the Rules having 
thought that the words “at the election” 
included a: candidate whose nomination 
had been wrongfully rejected, did not 
further provide that a person, whose 
nomination has been rejected, will have 
a right to file a petition,” 

We may also usefully refer to the deci- 
sion of Rajasthan High Court in Tek- 
chand v. Banwarilal.(AIR .1956 Raj 185). 
It was a case of election under Rajasthan 


‘Town Municipalities Act (23 of 1951), 


S. 19. It was observed there: 

“The term ‘election’ has both a wide 
and a narrow meaning and where neces- 
sary, there can be no objection whatever 
to giving it a wider meaning which em- 
braces the entire process of election 
right fromthe time when a written 
notice in connection with the holding of 
an election is given down to the stage 
where the returning officer declares the 
result of the election, 


The word “election” as used in S. 1% 
properly bears, and should be understood 
in its extensive sense, namely, that it 
embraces within itself the entire process 
of ‘election beginning with the filing of 
a nomination paper and the several stages 


` and steps ` subsequent thereto culminat- 


ing in the declaration of the result by 
the Returning Officer, 


“ Similarly, the word ‘candidate’ in S. 19 


must also be’ understood in its wider 
sense and must not be confined to a per- 


i 
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son whose nomination paper has been 
accepted and who, therefore, is in a posi- 
tion to stand for the poll. The expres- 
sion ‘candidate who stood for election’ oc~ 
curring in S. 19 connotes not merely the 
eligible candidates who actually take 
part in the poll but also those who file 
their nomination papers to contest the 
election but stand rejected by the Re- 
turning Officer and who have thus been 
thrown out at an earlier stage and are 
disabled from actually taking part in the 
poll.” 


15. We may in this context refer to a 
decision of the Division Bench of this 
Court in Sitaram Hirachand Birla (AIR 
1953 Bom 293) which is distinguishable 
on facts. ‘That was a decision on a peti- 
tion filed by a successful candidate at 
an election held for a seat in the Bom- 
bay Legislative Assembly from the 
Erandol Taluka Constituency. It was a 
ease under the Representation of the 
People Act, 1951. The question before the 
Division Bench was whether it was neces- 
sary for the petitioner to join as parties 
all candidates. whose nomination papers 
were accepted. It was contended before 
the Division Bench on behalf of the peti- 
tioner that a candidate whose nomina- 
tion was accepted and who withdrew 
subsequently from the candidature was 
a necessary party to the petition, The 
contention was rejected. The expression 
“the candidates who were duly nomi- 
nated at the election” fell for construc~ 
tion before the Division Bench. It was 
observed by the Division Bench that the 
expression ‘at the election’ emphasises 
the point of time when the election takes 
place, In that view it was held that the 
respondent who had withdrawn from the 
candidature was not a necessary party 
to the petition. This decision of our 
Court, however, was a case under the Re- 
presentation of the People Act, 1951. The 
question before the Court as pointed out 
above was whether a candidate whose 
nomination paper was accepted but who 
subsequently withdrew need be joined as 
a party to an election petition. It was 
held that such a candidate was not a 
candidate duly nominated ‘at the elec- 
tion’. Obviously the phrase ‘duly nomi- 
nated at the election’ was required to be 
construed in this decision in accordance 
with the provisions of the Representation 
of the People Act, 1951. Now, the Supreme 
Court as we have pointed out above in 


the case of Bhikaji. Keshao v. Brijlal ` 


Nandlal (AIR 1955 SC 610) has observed 


Hanifabi v. Kamal (Kambli: J.) 


A.I. R. 


that the phrase ‘at the election’ has to 
be construed on a comprehensive con- 
sideration of the relevant provisions of 
an Act and of the Rules. In the instant 
case, we are concerned with the provi- 
sions of the Bombay Village Panchayats 
Act and the Rules framed thereunder 
and on consideration of those provisions, 
we are of the view that the expression 
“candidate at the election” must not be 
confined to a person whose nomination 
paper has been accepted and who, there- 
fore, is in a position to go ta the poll 
The contention raised on behalf of the 
petitioner that a person whose nomina- 
tion paper for an election of the Village 
Panchayat has been rejected by the Re- 
turning Officer cannot file an election 
petition under S, 15 (1) of the Act has 
to be rejected, 


16. The next contention that was 
raised, rather feebly, was that the elec- 
tion petition was not presented within 
the time prescribed by S: 15 of the Act, 
It may be noted that the election peti- 
tion in the Court of Civil Judge, Senior 
Division, Washim was presented on 8-6- 
1970. It appears that the petitioner was 
declared elected on 12-5-1970 as she was 
the only lady candidate. Admittedly, the 
results of the elections, however, were 
declared on 25-5-1970 after the counting 
of the votes, The election petition was 
filed within 15 days from that time. What 
S. 15 (1) of the Act requires is that the 
candidate or a voter seeking to challenge 
the election has to make an election peti- 
tion under S. 15 (1) of the Act within 
15 days after the date of the declaration 
of the result of the election. Now, in 
this case, the declaration of the result 
was admittedly done on 25-5-1970. The 
election petition is filed on 8-6-1970. The 
contention, therefore, that the election 
petition was filed beyond time, is un- 
tenable, 


17. No other point was raised. 


18. In the result, the petition fails 
and is dismissed. In the circumstances 
of the case, there would be no order as 
to costs. 


Petition dismissed, 


Keshav v. Stace 
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DESHPANDE AND 
MRS. MANOHAR, JJ. 


Keshav Dattu Patil, Appellant v. Tha 
State of Maharashtra, Respondent. 

A. F, O: D. No. 222 of 1969, D/- 8-2- 
1978.* 

Land Acquisition Act (1 of 1894), S. 18 
(2) Proviso (b) — Limitation, 

The notice of the award can only mean 
notice of the essential contents of the 
award. Held such essential contents not 
having been communicated in the notice 
dated 6-10-1966,- the same could be 
deemed to have been communicated only 
when the copy of the award was ready 
on 22-10-1966 for delivery to him. Hence 
reference made on 30-11-66 was within 
time. Spl.. C. A. No, 1769 of 1976, D’- 
30-8-1977 (Bom), : Foll. , (Para 3) 

Anno: AIR Manual (8rd Edn.), L. A. 
Act, S. 18, N. 7-A. 


Cases Referred: Chronological Paras 


(1977) Spl. Civil Appin. No. 1769 of 1973, 
D/- 30-8-1977 (Bom) 2 
C. G. Solshe, for Bhimrao N. Naik, for 


1978, 


Appellant; Govt. Pleader, for Respon- 
dent.. f 
DESHPANDE, J.:— The appellant is 


the owner of survey No, 218 situated at 
Sangli measuring 18 acres and 23 gum- 
thas, Half of the said survey number 
has been acquired by the Governmert, 
the respondent.’In due course, the Lard 
Acquisition Officer passed his award cn 
30-9-1966. It appears that for some rea- 
sons not relevant for the disposal of this 
appeal, the appellant was absent at the 
time of the pronouncement of the award. 
A notice of the award was served on hin 
on 6~10-1966. The appellant then made 
am application for a copy of the said 
award. The said copy was ready en 
22-10-1966. The appellant then made an 
application for reference under section 
18 of the Land Acquisition Act on 
30-11-1966, The reference was then made 
in due course and came up for trial be- 
fore the Joint Civil Judge, Senior Divi- 
sion, Sangli. Necessary issues were fram- 
ed by him, He upheld the claim of tne 
appellant in which he had claimed a stm 
of Rs, 40,000/- as additional compensa- 
tion over and above what was awarded to 
him by the Land Acquisition Officer. He, 


however, rejected the reference on the . 





*(Against order of A. N. Patil, Joint Civil 
J. Senior Divn, at Sangli in Land Acq. 
No. 2 of 1967). 
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ground that.an application for the same 
was not made, within six weeks from 
the date of service of notice on him as 
required under S, 18 (2) of the Land 
Acquisition Act. The appellant challenges 
the validity of this judgment in this 
First Appeal. 

2. Mr, Solshe, the learned advocate 
appearing for the appellant, contends 
that though the application for reference 
is required to be made within six weeks 
from the service of notice under S. 11 (2) 
of the Land Acquisition. Act, any service 
of notice can never be said to have been 
effective as to attract the limiiation con- 
templated -.under S. 18 (2) of the Land 
Acquisition - Act, unless notice conveys 
the required particulars to enable him 
to make an application for reference 
with the grounds therefor as required 
under S. 18 of the Act. Mr. Solshe, 
contends that limitation in 
such cases cannot be said to have com- 
menced unless a copy of the award was 
received by the appellant, as till that 
time he was unable to know the rea- 
sons for the award to enable him to 
state the grounds in the application for 
reference, In support of his contention 
he ‘relies on the judgment of the Divi- 
sion Bench of this Court dated 29/30th 
Aug. 1977 in Special Civil Appln. No. 
1769 of 1976. The judgment undoubtedly 
supports the contention of Mr, Solshe. 
Tulzapurkar, J., as he then was; speak- 
ing for the Court accepted the contention 
of the petitioner therein that the notice 
of the award can only mean notice of the; 
essential contents of the award. Such! 
essential contents not having been com-! 
municated to the appellant in the notice 
dated 6-10-1966, the same can be deem- 
ed to have been communicated to him 
only when the copy of the award was 
ready on 22-10-1966 for delivery to him.: 


3. Mr. Bhonsale, the learned Govern- 
ment Pleader, tried to distinguish this 
ease. According to him, it will not be 
correct to interpret S, 18 (2) proviso in 
the manner in which the Division Bench. 
has tried to do. He also wanted to rely 
on certain other judgments. The prin- 
cipal contention of the learned Govern- 
ment Pleader is that S. 11 of the Land 
Acquisition Act unlike S. 26 thereof, 
does not cast any obligation on the Col- 
lector to state any reasons in his award 
and the said award is held to have been 
merely an offer of the price to the 
claimant. : He, therefore, ccntends that 
the reasoning of the Division Bench 
judgment requires reconsideration. It is 


290 [Prs, 1-2} 


not possible for us to. accept this con- 
tention of the learned Government 
Pleader, as we are bound by the judg- 
ment of the Division-Bench, We also do 
not think it worthwhile to reconsider 
this point, as the Division Bench has re- 
lied on several judgments of the Supreme 
Court in support of its view. 

4, The result is that the appeal suc- 
ceeds. 

5. We accordingly allow the Eppa 
and set aside the judgment of the lower 
Court and hold that the appellant is 
entitled to an additional amount of 
Rs, 40,000 with 15% solatium and imter- 
est at 4% per annum from the date of 
the possession. 

6. The appellant will get his costs. 

Appeal allowed, 


Bom. 
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Smt, Krishnabai and others, Petitioners 
v. Baburao and others, Respondents. 


Special Civil Appln, No. 103 of 1973, 
D/- 20-9-1977. 


(A) Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (99 of 1958), 
Ss. 8, 36 & 38 — Landholders after ex- 
hausting procéedings under Ss, 36 and 
38 again initiating proceeding under 
S. 8 (3) — In previous proceeding they 
alleged that opposite parties were 
tenants, while in subsequent one they 
denied that opposite parties were tenants 
— Held such inconsistent pleas could not 
be permitted —- Order of resumption 
would estop them from taking a new and 
contrary plea, (Evidence Act (i of 1872), 
S. 115). 

Where the landholders themselves 
secured an. order in their favour in pro- 
ceedings under Ss. 36 amd 38 on the 
hypothesis that the respondents and their 
predecessors-in-title were their tenants 
which order became final, they would 
not be permitted to take altogether a 
different and inconsistent plea in a sub- 
sequent proceeding under S, 8 of the 
Act that the respondents or their pre- 
decessor-in-title were not tenants but 
co-partners, The landholders having 
elected to choose one of the inconsistent 
remedies and have obtained a relief 
u/s, 38 cannot be allowed to urge that 
the respondents were not their tenants, 


CV/CV/A930/78/PNK/LGC. 


Krishnabai v. Baburao (Gadgil J.) 


A.L R. 


The landholders in these peculiar cir- 
cumstances cannot be allowed to appro- 
bate and reprobate. ` Such a previous 
order would constitute an estoppel. 
(Para 7) 

Anno: AIR Manual (3rd Edn.), Evid- 
ance Act, S, 115, N. 57. 

(B) Civil P. C. (5 of 1908), S. 11 — 
Principle of res judicata — Though pri- 
marily applies to suits still it would also 
apply to tenancy proceedings between 
the same parties. 

It is true that S. 11. C. P. C. applies to 
suit. But the principle underlying the 
bar of res judicata would be applicable 
if it is proved that a particular issue has 
been previously decided by a competent 
Court in proceedings under the Tenancy 
Act between the same parties, (Para 7) 

Where the parties to the subsequent 
proceedings under S. 8 (3) of Bombay 


' Tenancy and Agricultural Lands (Vidar- 


bha Region) Act were also the parties to 
the proceedings under Ss. 36 and 38 of 
the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act and the 
same issue ie. whether one was the 
tenant of the other was agitated and 
finally decided by the competent autho- 
rities under the Tenancy Act, 


Held, that the subsequent proceeding 
under S., 8 (3) of the Bombay Tenancy 
and Agricultural Lands (Vidarbha Re- 
gion) Act would be barred by the prin- 
ciple of res judicata on account of the 
previous order. (Para 8) 


Anno: AIR Comm., C. P.C. (9th Edr), 
S. 11, N. 28. 


N. S. Munshi, for Petitioners; J. N. 
Chandurkar (for Nos, 1 to 3, 9 to 11) and 


V. M. Golwalkar (for No. 12), for Res- 
pondents. 
ORDER: — The short and interesting 


question that arises in this writ petition 
is as to whether the petitioners’ conten- 
tion that the respondents and their pre- 
decessor-in-title by name Ashru were 
the tenants, is barred on account of the 
decision in another tenancy case which 
was given on the hypothesis that they 
were the tenants. 


2, The controversy arises in the fol- 
lowing manner: Survey No. 177. ad- 
measuring 34.19 acres and situated at 
Anjani Bk. was originally owned by the 
petitioner No. 1 Krishnabai and her hus- 
band Raghunath. Raghunath is now dead. 
and the petitioners Nos. 2 to 10-are his 
legal representatives, The- respondents 
Nos. 1 to 11 are the heirs and legal 
representatives of a person by name 
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Ashru, After the new „Tenancy Act, Bom- 
bay Tenancy and Agricultural Lands 
(Vidarbha. Region) Act, 1958 came into 
force, the name of Ashru was entered as 

a tenant of Survey No. 177. Such an en- 
a was made as laid down in S. 8-of the 
Tenancy Act. It reads as follows: 

"8, (1) As Soon as- may ‘be after this 
Act comes into force the Tahsildar shall 
cause a list of persons, other than oc- 
cupancy tenants, and protected lessees, 
who are deemed “to be tenants under 


sub-s.-(1) of S..6 to be prepared for . 


entry im the Record of Rights in accòrd- 
ance with the provisions of Chap, IX of 
the Code, 


(2) After such list is prepared it shall 
be published in the prescribed manner 
and if no application is «made. by tke 
Jandlord or the:tenant or amy other per- 
son interested within a period of six 
months of the date of such publication 
disputing the correctness or’ omission of 
any entry, such list shall be final. `- 


. (3) -If an application is made to the 
Tahsildar by the landlord or the tenant 
or any other person interested in” tae 
prescribed manner within the aforeszid 
' period, „disputing the correctness or 
-omission ‘of -such entry, the Tahsildar ` 
: shall decide the dispute in accordarce 
‘with the provisions of sub-s, (2) of S. 100 
.of this Act and such decision subject to 
ed or revision “under this Act shall, 
notwithstanding S. 106 of the Code, be 
final, 

(4) chedtedecsweeasecezce g 

3. The owners Krishnabai and Ragku-- 
nath felt aggrieved by the entry of 
Ashru in the list . of tenants prepared 
under S. 8 They, therefore, : 
application under S. 8 (3).of the Tenancy 
Act disputing ‘that entry. The applicat.on 
was numbered as Revenue Case No. 72/59 
of 1959-60. In that application..it was 


alleged that Ashru was not a tenant but ` 


was a partner in cultivation, and that 
therefore, his name should be delezed 
from the list of tenants, The Tenancy 
Naib-Tahsildar heard the controversy. 
He recorded the evidence that was led 
before him, It is necessary to mention 
at this stage that Ashru died during the 
pendency of this proceeding and his 
heirs (viz. present respondents Nos. 1 to 
‘11) ‘were brought -on record, - The 
: Tenancy. Naib-Tahsildar held that: the 
:mame of. Ashru' ‘from the list of! the. 
“tenants should ‘be deleted as he was- cly. 
a partner in. cultivation. This.order was 
-challenged ‘by - 
„sentatives of -Ashru. It appéars that at 


filed. an‘: 


some of the legal repre~ ` 
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that time Raghunath was. dead and his 
heirs were also brought on ‘record. The 
appeal before the Sub-Divisional Officer 
was numbered as 9/59. of 1964-65, The 
appellate, authority dismissed the appeal 
on 28-3-1970. The legal representatives 
of Ashru took -the matter in revision to 
Maharashtra Revenue. Tribunal in Revi- 
sion Application No, 1432 of 1970, The 
Tribunal allowed the revision on 15-12- 
1971..He held that on account of certain 
decisions in proceedings under S. 38 of 
Tenancy Act, it would not be possible 
for the landholder to contend that Ashru 
was not a tenant; J will refer to the 
nature of these proceedings in details at 
later stage. It is this order of the Maha- 
rashtra Revenue Tribunal that is being 
challenged before me, 


4. Section 38 of the Tenancy Act al- 
lows termination of the tenancy at the 
instance of the landlord if the landlord 


. needs the property for his bona fide per-_ 


sonal cultivation. That section contem- 
plates that the landlord should give a 
notice to that effect..on or before. 15th 
of February 1961, and should make an 


‘application for possession under S. 36 on ‘ 


or before. 3ist March 1961. Krishnabai 
accordingly .gave notice and filed appli- 
cation No. 61/59 .(8) of 60-61 against the 
heirs of Ashru for getting possession of 
her 1/2 share in the. land, Raghunath in 
his turn filed application No. 63/59 (8) of 
60-61 claiming that he should be award- 
ed possession of his 1/2 share’ of the 
land, In those applications a statement. 
was made that:they have filed the appli- 
cation without prejudice to their other 
rights. The applications claiming posses- 
sion’ under S. 38 were heard and decid- 
ed. on 28-10-1963, The Tenancy Naib- 
Tahsildar passed an order that Krishna- 
bai should be placed in possession of 
10.27 acres of land (out of her share of 
17.9. acres) of the eastern side from Sur- 
vey No. 177, and: the legal represen- 
tatives of. Raghunath should be put. in 
possession’ of -40.27 ‘acres of land (out of 
Raghunath’s share of 17.9 acres of land) 
of the western side of Survey No: 177. 
This. order has become final as neither 
the landholders nor the heirs of .Ashru 
have challenged’ it by filing any appeal or 
revision.. This order -has not. been placed 
on record till:- the.. controversy : under 
S. 8 of the Tenancy Act. . reached the. 
Maharashtra Revenue. Tribunal ` in: revi- 
sion ‘application: :. No. :1432 of 1970, . The 
Member ‘of the Maharashtra Revenue. 
Tribunal, construed the:.order of resump- 
tion.of land in favour of- the landholders 
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as a sufficient ground for rejecting: their 
ease that Ashru and . his heirs are “not 
the tenants. . The: Maharashtra Revenue 
Tribunal has considered this aspect in 
the following words :— . inte 
“Even the- landholders. had started 
proceedings under Vidarbha Tenancy Act 
to resume the land for personal cultiva- 
tion and -orders were passed in the said 
proceedings in R. C. No. 61/59(8)/60-61 
and 63/59(8)/60-61 of village Sultanpur. 
The tenancy authority dealt with the 
case on the footing that deceased Ashru 
was a tenant and resumed the land to 
the landholders. It, therefore, did not 
le in the mouth of the landholders -to 
say that Ashru was not the tenant....:..” 
It is principally on account of the -above 
reasoning that the Maharashtra Revenue 
Tribunal reversed the orders of the 
lower tenancy authorities. Of course 
there are certain other factors that have 
also been taken into account. tag) 
5. Mr. Munshi for the petitioners 
contended ‘that the orders passed ‘in 
Revenue Case No, 61/59(8) of 1960-61 
and 63/59(8) of 60-61 would not have 
any effect inasmuch as the application. 
under S. 38 read with S. 36 of the- 
Tenancy Act “were filed by Krishnabai 
and Raghunath with a specific ‘and ex- 
press ‘statement that Ashru was never a 
tenant and that the application has been 
filed without prejudice to the rights, He 
relied upon para. 5 of the- application 
which reads as follows :— l 


“The non-applicant Ashru (dead) was 
. never. the tenant and the present non- 
. applicant is also not the tenant. This. 
application is filed without prejudice to 
the rights and reserving the. rights to 
deny rights as tenant 
59).” ae 

‘6. Mr’ Munshi also’ submitted ‘that 
the filing of such an application was 
absolutely essential in order to protect 
the rights of.the landliolders'in case the 
decision in ‘the previous proceeding 
No. 72/59 of 59-60 would go against 
them. He: drew my attention to the fact 
that S, 38 has ‘prescribed a time-limit 
within which a notice. had to be given 
and application was to be filed. for claim~ 
ing possession. All this has to be done 
before 31st of March 1961. The argu- 
ment of Mr, Munshi is that had the land- 
holders not taken action under S. 38 of 
the Act, they would have suffered an 
irreparable loss if ultimately they would 
have failed to prove that Ashru was not 
- a tenant, -Accerding to him, im such.con- 


- tingency the landholders would not ‘have ` 


(R. C. No. 72 of. 


-af the Civil P. C. applies to. suit. 


ALR 


-been able to file any proceeding for 
‘resumption of the land on the basis that 
Ashru was a tenant.’ 


T think that the 
landholders cannot be blamed if they 
filed the- application under $S. 38 for- 
resumption óf the land particularly when 
they pleaded that they were doing so 
without prejudice to their rights in the . 
previous proceedings. But the matter 


‘has not stopped at the stage of making 


the application. Those applications have 
been decided amd the question is as to 
what’ would be the effect of- those deci~ 
sions, 


7. I have already stated ‘that the 
Additional Tahsildar has granted re- 
sumption of certain portion of the land 
in favour of the landholders, Obviously, 
such a decision is possible only. on the 
hypothesis that: the non-applicants . in 
those: proceedings (viz, heirs of Ashru) 
were the tenants or the heirs of the 
tenant Ashru. The position of the land- 
holders would not have been prejudi- 
cially affected if they had merely filed 
two separate proceedings containing in- 
consistent pleas; But here the lamdhol- 
ders prosecuted one of those proceedings 
and have got a decision of resumption 
of the land, Thus. the landholders have 
elected to. choose one of the two incon- 
sistent remedies and have obtained a re- 
lief under S. 38 of the- Tenancy Act, It 
would be very difficult for them now to 
urge that Ashru was never the tenant. 
The landholders. in these peculiar cir- 
cumstances would not be allowed to ap- 
probate and reprobate, Otherwise an 
embarrassing situation is likely to. arise, 
If'the contention. of the landholders. is 
accepted in. this writ petition, there will 
be a finding amd an order- that Ashru’ 
‘was not a tenant of the land.. At thel. 
same time, there would ‘be another order 
previously made, This previous order 
is findl. and effective inasmuch as it has 
not been got set aside by filing any ap- 
peal or revision, Such inconsistent orders 
would not normelly’ be permissible. This 
is more so when the landholders have} . 
themselves secured an order ‘in their 
favour on the hypothesis that Ashru was 
& tenant. Such previous order would 
constitute a sort of estoppel. : — 


8, Mr. Chandurkar also urged that, 
the previous order would constitute aj- 
bar of res judicata. It is true that S. 11|- 
But 
the principle underlying the bar of -res 
judicata would be applicable if it is 


proved that a particular issue has been 


previously decided by a competent Court 
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a proceeding between the same par- 
ties, It.is.not- disputed before me tha 
ithe previous orders under S. 38 read 
with S. 36 of the Tenancy. Act ‘were 
passed by the competent authorities 
under the Tenancy Act., . Similarly it i= 
common ground that those orders wer 
passed in the proceedings. between th= 
parties who are now agitating the sam= 
controversy before me. I would, there- 
fore, hold that the present claim mad 
in this writ petition would be barred by. 
the principles of res judicata on accou 
of the previous order.- ; 


9. The result is that this petition is 
liable to be dismissed. The rule is 
therefore, discharged. However, there 
would be no order as to costs. 

s Petition dismnizse=; 
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GADGIL, . J. | 
Deorao .Pandurang Mangrulkar, Pef- 


tioner v. The Collector, Chandrapur and | 


another. Respondents. 


- Special Civil Appin. Nos, 1074 and 1076 
of 1972, D/- 1-8-1977, 

C. P, and’ Berar Letting of Houses. and 
Rent Control Order (1949), Cis. 22, 23 — 
‘Possession obtained on the basis of per- 
mission granted under cl. 13 (3) (vi) — 
Landlord if bound to give intimatian 
under cl, 22 — Power of Collector to 
allot the premises to some one else, 

_ The landlord who is benefited under 
el. 13 (3) (vi) of the Rent Control Order 
is not liable to give any intimation =o 
the Collector after actually taking pirr- 
sical possession of the premises. Simile- 
ly, the Collector has no. jurisdiction , -0 
allot the said premises to anyone <n 
` derogation to the previous finding of the 
Rent Controller that the premises =e 
reasonably and bona fide needed by the 
landlord for his occupation, (Para 25) 

The provisions of cl. 13 and cl. 22 cmn- 
not go together in- an harmonious man- 
ner at least in certain 
the landlord - has ‘obtained possession 
after getting permission under cl. 13 
-(3) (vi). Although the words “available 
for occupation by himself’ under cl, 22 
may perhaps be imterpreted to cover a 
case similar to the one referred to above, 
the clause as it stands is not clear in <ts 
meaning and there might be a number 
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‘tion of the landlord. 


cases ie. where: 
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-of contingencies, where the construction 


so put would go against the other pró- 
visions of the Rent Control. Order. 
If cls.. 22 and 23 are treated as applic- 
able to the premises of a landlord, 
benefited under cl. 13 (3) (vi) of ‘the 
Rent Control Order, it would cause hard- 
ship and open a gate for undoing the 
findings recorded by the competent 
authorities after detailed enquiry. This 
absurdity or disharmony should be 
avoided. .- (Paras 20, 21) 

It is a defined principle of interpreta- 
tion that as far as possible, harmonious 
construction should be put-on different 
sections of a statute, It would therefore, 
be necessary .to put construction on 
cl. 13 and cls, 22 and 23 in such a mam- 
ner which would bring. in harmony and 


avoid conflict, (Para 22) 
Cases Referred: Chronological Paras 
AIR 1977 Bom 181 25 
AIR 1975 SC 1409 : (1975) 1 SCC 770 25 
AIR 1973 Bom 103 f . 25 
AIR 1966 SC 1987 - . 22 
AIR, 1959 SC 422 . 22 
AIR 1955 SC 830 : : 22 


Vijay C. Daga, “for Petitioner: G. A. 
Paunikar, Asstt. Govt, Pleader (for No. 1) 
and V. D. Deshmukh and A. N. Desh- 
mukh (for No, 2), for Respondents in 
both the Petns, 


ORDER: — These two writ petitions 
can be conveniently decided by a com- 
mon judgment as practically same or’ 
similar points arise in both of them, The 
Rent Controller, Chandrapur, granted 
permission to the landlord to terminate 


‘the tenancy on the ground that the pre- 


mises are needed for bona fide occupa- 
This permission 
was granted under cl. 13- (3) (vi) of the 
C. P, &- Berar Letting of Houses and 
Rent Control Order, 1949 (hereinafter 
referred to as the Rent Control Order). 
After. the landlord obtained possession 
on the basis of that permission, the Col- 
lector allotted the premises to some one 
else, holding that the tenement was mot 
needed by the landlord. The controversy . 
is whether this is permissible, 

> 2. The petitioner is an owner. of 


a building - standing. on a Nazul 
Sheet No. 10, Plot’ No. 44-45 at 
Chandrapur. This building consists of 


six blocks: Respondent No.. 2 in Special 
Civil Application (Spe. C. A.) No. 1074 
of 1972 is Mansur Husain and he was 
occupying block No. 6 as the petitioner’s 
tenant, while Abdul Husain; respondent 
No. 2. in Special C.. A. No. 1076 of 1972 
‘was im possession of block No; 5. as a ' 


4 
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tenant, I will refer to these tenants by 
their names instead of saying that he is 
the respondent No. 2’ in a particular 
petition, The petitioner filed an appli- 
cation: under cl. 13 of the Rent Control 
Order for permission to terminate the 
tenancy of Mansoor Husain. That pro- 
ceeding was numbered as Rev. Case 
No, 32/71-2/64-65, Clause. 13 of the Rent 
Control Order provides that a landlord is 
entitled to terminate the tenancy of a 
tenant only after obtaining permission of 
the Controller. Sub-cl. (3) enumerates a 
number of grounds on the proof of which 
the landlord can get such permission. 
Sub-cl. (3): (viy says that such a permis- 
sion can be obtained if the landlord 
proves that he needs the house or a 
portion thereof for the purpose of his 


bona fide occupation, The landlord. has” 


filed another proceeding (Rev. Case 
No. 29/71-2/64-65) against Abdul Husain 
for getting similar permission with res- 
pect to the block in possession -of Abdul 
Husain. In both these proceedings the 
landlord-petiticner has’ contended that 
he is entitled to a permission under 
el. 13 (3) (vi) of the Rent Control Order 
as also under some other clauses, It is 
not necessary to give details of the case 
falling umder other clauses. The Rent 
Controller, by his order dated 28-2-1966, 
granted permission to the petitioner in 
both these proceedings and the permis~ 
sion was under cl, 13 (38) (vi). Mansoor 
filed appeal No. 47/71-2/65-66 against this 
decision, Appeal filed by Abdul Husain 
was numbered as appeal No. 46/71-2/65- 
66. On 26-7-1966 both these appeals were 
allowed and the applications made by 
the ‘petitioner ‘were’ dismissed. The peti- 
tioner ‘preferred two writ petitions 
against these orders’. in’ this Court. 
Special Civil Application No. 20 of 1967 
was against Mansoor while Special Civil 
Application No. 19 of 1967, was against 
Abdul Husain, This' Court set aside the 
orders of the appellate authority and 
held that the premises in possession of 
Mansoor and Abdul Husain were needed 
by the petitioner for the purpose of his 
bona fide occupation and, as such, a per- 
mission for terminating the tenancy of 
Mansoor amd Abdul. Husain should be 
granted. On the basis of these decisions, 
the petitioner terminated the tenancy of 
‘the two tenants and filed suits Nos. 2 
and 3 both of 1969 against Mansoor and 
Husain, respectively. These suits have 
been decreed on 17-1-1970. Mansoor and 
Husain have filed appeals Nos: 35: and 
36 of 1970 against the- decrees of the 


Deorao v. Collector, Chandrapur (Gadgil J.J 


A.LR, 


trial Court. These appeals are pending 
in the District Court at Chandrapur. 

3. At the time these suits were 
decreed, the petitioner had already 
obtained possession of the three more 
blocks, viz., blocks Nos, 2, 3 and 4, Man- 
soor, therefore, made an application 
under cls, 23 and 24 cf the Rent Control 
Order requesting that he may be allotted 
any of the blocks Nos. 2, 3 or 4, belong~ 
ing ‘to the petitioner. Cls, 23 and 24 per~ 
mit the Controller to make an allotment 
of a tenement in favcur of a particular: 
class’ of persons. The class of “evicted 
persons” is included in that category. 
The term .:“evicted person” has been 
defined in cl. 2 (2-a) as follows: 

“evicted persons’ means a tenant 
whose landlord has been granted permis- 
sion to give notice to determine the 
lease on a ground specified in item (vi) 
of sub-cl. (3) of cl. 13.” 


4, At this stage, it will be ‘convenient 
to reproduce the provisions of cls. 22, 23 
end 24, They are as. follows:— 


“22 (1) Every landlord of a house 
situate in an area to which this chapter 
extends, shall— i 


(a) within seven days from the date 
of the extension of this. chapter, if the 
house is vacant on such date; or 

(b) within, seven days from the date 
on which the landlord becomes finally 
aware that the house will become va- 
cant or available for occupation by him- 
self or for other occupation on or about 
a specified date; k yi : 
give intimation of this fact to the 
Collector of the district in which the 
area is included or such other officer as 
may be specified by him, in the ‘Form 
given in the Schedule appended to. this 
order, and shall not let or occupy the ` 
house except in accordence with cl. 23. 
(iNo. person shall. occupy any 
house in respect of which this chapter 
applies except under an order under 
sub-cl, . (1) of cl, 23 or cl, 24 or on an 
assurance from the landlord 
house is being permitted to be occupied 
in accordance with sub-cl. (2) of cl. 23. 


` 23, (1) On receipt of the | intimation 
in accordance with cl: 22; the Collector 
may, within fifteen days from. the receipt. 
of the said intimation, order. the land- 
lord to let the vacant house to any per- 
son holding .an office of profit under the 
Union or State Government (or to any 
person holding a post under the Madhya 


‘Pradesh Electricity Board) or to a dis- 


placed person or to an evicted person 


that the ` 
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and -thereupon notwithstanding any 
agreement to the contrary, the landlord 
shall let the house to such person. and 
place him in. possession thereof. im- 
mediately, if it is:-vacant or. as soon a3 
it becomes vacant’: < 


Provided that if the landlord has, in 
the intimation given under -clause 2%, 
stated that he needs the 
own occupation, : the Collector shall, if 
satisfied after due enquiry that the house 
is so needed, permit the landlord to .oc« 
cupy the same. - wee a 


(2) If no order is passed and served 
upon the. landlord within the period 
specified in sub-cl, (1); he, shall be free 
to let the vacant house to any person. 


24. If a house is vacant or becomes’ 


vacant after the date. this chapter. is 
extended to the area in which it is 
situate and no intimation of vacancy is 
received in respect of it as provided i:n 
cl. 22, the Collector may order the land- 
lord to let the same. forthwith to a per- 
son holding an office of profit under the 
Union or State Government or to any 
person holding a post under the Madhya 
Pradesh Electricity Board or to a dis- 
placed person or to an evicted person 
and on receipt ‘of such order the lani- 
lord shall comply’ with the order.” 

The other tenant Abdul Husain, who 
was under a decree of eviction frcm 
block No. 5, made an application dat2d 
18-12-1968, 
that he may be allotted one of the 
blocks from blocks Nos. 2, 3 amd 4, the 
possession of which has been secured Sy 
the petitioner, Manscor’s application was 
numbered as Rev. Case No, 5/71(6-A)/ 
68-69, while Abdul Husain’s application 
was numbered as Rev. Case No. 4,71 
(6-A)/68-69. The main contention of Men- 
soor and Husain in those applications 
was that they were entitled to an allt- 
ment of any of the blocks Nos. 2, 3 end 
4 as they were evicted persons, as deñn- 
ed above. It seems that the Collector 
sent these applications: for enquiry to 
the Rent Controller, Mr.: Badkas who 
made a report on 22-4-1970, that block 
No. 4 be allotted to Mansoor while 


blocks 2 and 3 be allowed ‘to be retzein~ ` 


ed by the landlord, 


- 5, I will, however, make a mention 
of one more proceeding. It seems that 
the petitioner was informed that it was 
necessary for him to give an intimacion 
about his having obtained possession of 
blocks Nos. 2, 3 and 4 inspite of the fact 
that he got possession after terminating 
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-house for his’ 


making a similar request . 
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the tenancy on the ground that the pre- ` 
mises were bona fide needed by him for 
his residence.. The petitioner’s contention 
is that such an intimation was not neces- 


_sary, but in order to avoid any techni- 


cal -liability . on him, he had given the 
intimation. This intimation was numbered 
as case No, 7/7(6-A)/68-69. It seems that 
the Collector got made'the enquiries 
with respect to the intimation given by 
the petitioner. The enquiries were made 


by the Rent Controller, Mr, Muley and 
_ he submitted a report dated 31-1-1970 
that blocks Nos, 2 and 3 be released in 


favour of the petitioner, while block 
No. 4 should be allotted to anybody as 
may be approved by the Collector. The 
Collector considered the reports of Mr. 
Badkas as well as Mr. Muley and then 
passed the impugned orders dated 17-12- 
1970. Block No. 4 was ordared to be 
allotted to a Government servant; block 
No. 5 was allowed to be continued with 
Abdul Husain, while Block No. 6 was 
allowed to be continued with Mansoor. 


6. The contention of the petitioner is 
that’ all this is against the provisions of 
the Rent Control Order. According to 
him, he has obtained possession of all 
the three blocks after taking appronriate 
proceedings’ before Rent Controller. 
under cl. 13 (3) (vi) of the Rent Control 
Order. The petitioner’s case is that he 
was not liable to give any intimation of 
the three blocks having fallen vacant as 
clause 22 does not apply to a case where 
the tenancy is allowed to be termimated 
for bona fide personal occupation, His 
another grievamce is that the Collector 
has no authority to pass any orders of 
allotment in connection with the premi- - 
ses that have been obtained on the basis 
of a permission under cl. 13 (3) (vi) of 
the Rent Control Order, The petitioner 
has also alleged that the effect of ‘the 
impugned orders is that he, after having 
successfully proved his need for bona 
fide occupation of blocks Nos. 4, 5 and'6 
will be, without any remedy or relief, 
inasmuch as the Collector has ordered 
that block No. 4 should again be allotted 
to some one else (viz. to a Government 
servant) and blocks Nos. 5 and 6 should 
be continued with the tenants Abdul 
Husain and Mansoor, who are under 
eviction decrees which are pending in 
appeals: The petitioner feels and appre- 
hends that on the basis of the impugned 
order, the District Judge is likely to 
allow the appeals by holding that the 
permissions granted in favour of the 
petitioner under clause 13 (3) (vi) have 
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` come to an end, 
fore, prays that the said orders ‘dated 
17-12-1970 be quashed, . 


7. In both these petitions, the Collec- 
tor is respondent No. 1, while the tenani 


is respondent . No. 2, In Special Civil 


Application No, 1074 of 1972, the Collec- 
tor filed a return wherein- he alleged 
that on enquiry he found that only 
‘blocks Nos. 2 and 3 should be releasec 
in favour of the petitioner and that block 


No. 4 is not needed by him, He accord- 


ingly passed an order that block No: 4 
should be allotted to a Government ser- 
vant. The Collector denied that he pas- 
sed any order so as to affect the. posses- 
sion of block No. 6. In paras 11 and 12 
of the return, he stated that the tenant 
Mansoor was not allotted any block. I 
would like to reproduce certain portions 
from para 12 of the return: 


“It is humbly submitted that reading 
the order dated 17-12-70 as a whole, the 
respondent No. 2 has not been consider- 
ed as the evicted person and ‘he has also 
been not allotted the status of tenant.” 
Thus, in substance, it was pleaded that 
the order of allotting block No, 4 in 
favour of a Government servant was 
quite legal and proper and that the Col- 
lector has not passed any order in 
favour of the two tenants Abdul Husain 
and Mansoor with. respect to blocks 
Nos, 5 and 6. . 


. 8, The return that was filed by the 
respondent No. 1 in the other petition, 
Special Civil Application No. 1076 of 
1972, is somewhat different and it will 
be convenient to refer to certain portion 
of para 9 of that return. 


“It is submitted that in the decision 
given by this Hon’ble Court on 8-10-68 
this Hon’ble Court was pleased to ob- 
serve that the need of the petitioner for 
restoration of block should be examined 
and thereafter the petitioner’s need be 
considered, Accordingly this respondent 
inspected the spot and passed order to 
the effect that it did not appear neces- 
sary to shift the respondent No, 2, the 
evicted tenant from block No. 5 to other 
vacant block in order to avoid inconveni- 
ence to the parties. It is further submit- 
‘ted that the petitioner had failed to give 
intimation under the provisions of cl, 22 
of the’ Rent Control Order within the 
prescribed time ‘limit and it was there- 
fore found by this respondent that the 
petitioner could not substantiate his 
claim for ` restoration of house. There 
was also no material to show ‘that the 
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respondent No. 2 was habitual: defaulter, 
It is, therefore, submitted that the order 
passed by this respondent was according 
to the directions and observations mada 
by this Hon'ble Court.” ° 

9. This return gives a clear indica- 
tion that respondent No, 1 wants to say 
that he has passed the order of allowing 
or retaining the two blocks with the two 
tenants Mansoor and Abdul Husain and 
that the third block has. been ordered 
to, be ‘allotted to some one else, The only 
contention is that all this has been done 
according to law and in terms of the 
observations made by this Court in the 
judgment in Special Civil Applications 
Nos. 19 and 20 of 1967, 


19. The two tenants filed their res- 
pective returns in the two petitions. 
These returns are on the hypothesis 
that the blocks in’ possession of these 
two tenants (viz, blocks Nos. 5 and 6) 
have been allotted or allowed to be 
retained by the tenants in site of the 
decrees that have been passed against 
them. For example, this is what has 
been alleged in para 9 of tha return of 
respondent No, 2 in Sp, C. A: No. 1074 
of 1972, í 


“This respondent submits that in the 
same order, this Hon’ble Court had also 
observed that the landlord shall not ipso 
facto be entitled to occupy all the pre- 
mises: which he was trying to be vacat- 
ed but when an occasion would arise, 
the extent of the need of tke landlord 
at that time will have to be taken into 
account by the appropriate authority 
and, therefore, after. determining the 
need of the landlord, the CofMector was 
perfectly competent to allow this res- 
pondent to continue in possession of the 
block rented to him and did not act in 
any way contrary to the ordars panied 
by this Hon’ble Court.” 

In para 15 it is further. allegej — 

“the Collector was perfectly right in 
holding that it was not necessary for this 
respondent to vacate the premises, as 
the need of the petitioner was already 
fulfilled.” 

According to both the tenants, the order 
allotting or allowing the retent:on of the 
two blocks by these tenants was quite 
legal and proper and the petitioner can- 
not make any grievance in thet respect. 

11. Before going to the main contro= 
versy, amongst the parties, it will be 
desirable to consider the ‘dispute of the 
respondents 1 and 2 inter se as to what 
the order dated 17-12-1970 means... I. 
have already stated that the Collector ` 


1978 


wants to. say that he has not passed any 
order in favour of the two tenants so far 
as the possession of blocks 5 and 6 is 
concerned.. As against that, both the 
tenants are contending that the Collec- 
tor has passed am order which world 
enable the tenants to retain’ the posses- 
sion of these two blocks in spite of the 
fact that their tenancies have beén ter- 
minated under cl, 13 (3) (vi) of the Rent 
Control Order, and the decrees have 
been passed against them. It was urged 
by Mr. Paunikar that there is no express 
allotment of blocks Nos, 5 and 6 in 
favour of the two tenants and that this 
would be clear if the order dated 17-12- 
1970 is read. According to him, the 
allotment order should be specific and 
it should state that a particular bleek 
has been allotted to a particular person. 
I, however, think that the question ` as 
to whether the order dated 17-12-1970 is 
an allotment order. or mot cannot be 
decided by merely looking to the form 
of the order, It will depend upon the 
substance and meaning of that order. 
For considering this controversy, I 
would like to reproduce the relevant 
portion of the order challenged in 
Spe, C. A. No. 1074/1972. 


e 


niia «Jt has already been. observed 
in Rent Control Case No. 7/'71(6-A)/68-69 
of Chandrapur, that the mnon-applicant 
(landlord) can accommodate himself end 
his family im one block and blocks 
Nos, 2 and 3 are already released to 
him for his bona fide occupation, There- 


fore, the block No. 4 though it was 
vacant was not released and it was 


ordered for allotment. The applicant is 
already having his possession over block 
No. 6 and it will mot be desirable to shift 
him in the vacant block No, 4 by dis- 
turbing. his present occupation over 
block No. 6. The applicant is an evicted 
person and, therefore, he is allowed to 
continue his occupation of block Nc. 6 
only. Further I hereby order the allot- 
ment of block No. 4 to any Governmsnt 
servant as already ordered in Rent Con- 
trol Case No, 7/71(6-a)/68-69 of Chandra- 
pur.” 


Practically similar order with respect to 
block No, 5 has been issued and it is 
challenged in’ Sp. C. A. No. 1076,72. 
Thus, while passing the orders dated 
17-12-1970, the Collector has again con- 
sidered the question as to whether the 
petitioner was entitled to have posses- 


sion of blocks Nos. 4, 5 and 6. He held — 


that these three blocks would not be 
_fequired by the petitioner, He, there- 
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fore, ordered that block No. 4 should be 
allotted to a Government servant. Not 
only that, but he directed that it is not 
necessary to disturb the two tenants 
from the possession of their respective 
blocks. The Collector took a note that 
the two tenants are evicted persons and 
then he ordered that the two tenants are 
allowed to continue to occupy the blocks 
themselves, He then added that in addi- 
tion there should be an allotment of 
block No. 4 to a Government servant, It 
will be very difficult to accept the con- 
tention of Mr. Paunikar that such an 
order should not be treated as an allot- 
ment order, Mr..Paunikar urged that 
there is only a general observation in 
the order: that the tenants may continue 
their occupation of the respective blocks, 
I am not ready to accept this contention. 
On the contrary, there is a specifie state- 
ment that as the tenants are evicted 
person, they are allowed to continue 
their occupation in the respective blocks. 
If the order is taken as a whole, it gives 
a clear picture that the Collector did 
pass the order in connection -with the 
two blocks Nos, 5 and 6, by directing 
that the two tenants are allowed to re- 
tain possession thereof. It was contend- 
ed on behalf of the petitioner that at the 
stage of the hearing of these petitions, a 
mischievous attempt is being made by 
the respondent No. 1 to wriggle out from 
the position arising out of an obviously 
wrong order which is palpably unten- 
able. It was submitted that this attempt 
is made by contending that there has not 
been any order in favour of the two 
tenants, as alleged, I think that there 
is much substance in this respect. This 
is more .so when the return of respon- 
dent No, 1 in Sp, C. A. No. 1076 of 1972 
is taken into account. I have already 
given a summary of the contentions 
raised by respondent No. 1 in the re- 
turns and it is clear that respondent 
No. 1, while defending Sp. C. A. 
No. 1076/72 has taken stand that he has 
passed orders in favour of. the two 
tenants after taking imto account the 
need of the petitioner, 


12, In the return in Sp.C. A. No. 1076/ 
1972, it was alleged that the orders in 
respect of blocks Nos. 5 and 6 were pas- 
sed in favour of the tenants as per the 
directions and observations in the judg- 
ment of this Court in Sp, C. A. No. 19 
of 1967. and 20 of 1967. It was contend- 
ed in the return that this Court direct- 
ed that the landlord’s need of blocks 
Nos, 5:and 6 should again be scrutinised 
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and verified by the Collector when an 
intimation would be given to him vide 
cl. 22. To say the least, this is ‘an at- 
tempt to misread the said judgment. and 
that too with a view to create a wrong 
impression that the impugned order’ is 
passed in. compliance of the High Court 
judgment. A copy of the judgment: is 
on record. It is at Amnexure D on 
page 29 in Sp. C. A. No, 1074/1972, It 
seems that respondent No. 1 wants to 
rely upon the following observations in 
that judgment: 


-"The statement, about one of the 

blocks being vacant is explained by the 
landlord-by stating that there were pro- 
ceedings for termination on the ground 
of default in payment of rent, and even 
if those premises are vacated under an 
order of the Rent Controller or of the 
Court, the landlord will not ipso facto 
be entitled to occupy those premises. If 
and when an occasion.comes for permit- 
ting the landlord to occupy those pre- 
mises, the extent of the need of- the 
landlord at that time will be taken into 
account by the appropriate authorities 
dealing with the matter if an intimation 
is given. umder cl. 22 of the Rent Con- 
trol Order. It is too distant a contin- 
gency which cannot possibly be taken 
into account.to defeat the right of the 
landlord to terminate the tenancies of 
the two respondents when the needs are 
present and pressing... a 


13. Obviously the above observations 
are with respect to the vacant block 
No. 1, the possession of which the peti- 
tioner obtained. on the ground of arrears 
and habitual default. An argument was 
advanced in Sp, C. A. Nos. 19 and 20 of 
1967 ‘that’ the availability of that block 
No. 1 may be considered as’ a circum- 
stance to negative the case of the peti- 
tioner that he was in meed of block 
Nos, 5 and 6 bona fide for his occupa- 
tion, It is this contention that has been 
repelled by holding that the vacant 
block No. 1 possession of which has not 
been obtained under a permission under 
cl. 13 (3) (vi) cannot be taken into ac- 
count while considering: the need with 
respect to blocks Nos. 5 and 6, The ob- 
vious reason was that the petitioner will 
have to give intimation of that . block 
and the Collector may or may not allow 
the petitioner to retain the block, This 
is permissible under cl. 23, It says that 
the block may be retained with the 
landlord if the Collector is satisfied that 
it is needed by the petitioner, It is clear 
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that the observations made by this Court 
in Special Civil Application Nos, 19 and 
20 of 1967 were with respect to tlock. 
No. 1. These observations are being in-: 


` correctly tagged with the: questions of 


the bona fide personal need of the blocks 
Nos, 5 and 6. That return is filed by 
the Additional Government Pleader and 
the Collector has sworn an affidavit 
about the correctness, At the time of the 
arguments, it was not possible either for 
Mr. Paunikar or for Mr. Deshmukh to 
support such a construction of this 
Court’s. judgmert in Sp. C. A. Nos. 19 
and 20 of 1967. It was faintly suggested 
on behalf of thẹ petitioner that some 
action may be taken for putting such 
wrong and untenable construction on 
the High Court judgment. I am, however | 
not inclined to consider that suggestion.” 
But I must express my displeasure about 
the manner in which there is an obvious 
attempt to make a wrong show that the 
impugned orders are passed as per the 
directions given by this Court. 


14. The above discussion will, there- 
fore, make it clear that’ the impugned 
orders cover not only block No. 4 but 
also blocks Nos, 5 ‘and 6, By that order 
the Collector specifically allowed the two 
tenants to retain possession as they, are 
evicted’ persons, as defined in cl, 2 .(2-a) 
of the Rent Control Order. It will not 
be possible to construe these orders as 
one pertaining only to block No, 4. 


15. Thus, under the impugned order, 
the Collector has disposed of blocks 
Nos. 4, 5 and 6. The only question is 
whether this is permissible under the 
Rent Control Order. Another contro- 
versy amongst the parties is as to whe- 
ther the petitioner was under any liabi- 
lity to give intimation as soon as he ob- 
tained possession of block No. 4. As far 
as blocks Nos, 5 and 6 are concerned, it 
must be held that there was no possibi- 
lity of an intimation on the part of the 
landlord as the matter is still pending 
in appeals in the District Court, Decrees 
for possession passed by the trial Court 
have not as yet become final and the 
petitioner has not yet obtained posses- 
sion in execution of any such decree, 

16. According to the petitioner, he 
has obtained possession of block No, 4 
after following the necessary procedure, 
contemplated by cl. 13 of the Rent Con- 
trol Order. He made an application for 
permission to terminate the tenancy of 
the tenant of that block. Permission was 
sought on a ground that the block was 
bona fide needed by the petitioner for 


¥ 
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his occupation, The petitioner’ contends 
that cls, 22, 23. and:24 are not at all a2- 
plicable when possession’ was taken on a 
ground under cl, 13 (3) (vi) of tne 
Order. The relevant’ portion of cl. 22 
reads as follows: i e 


*(1) Every landlord of a house situzte 
în'an area to which this chapter extends 


‘shall — 


(a) * . * * 


(b) within seven days from the date - 


on which the landlord becomes ‘finally 
aware that the house will become vacant 
or available for occupation by himself 
or for other occupation on~or about a 
specified date, give intimation of this 
fact to the Collector............” 


17. Mr, Paunikar for respondent 
No. 1 and Mr. Deshmukh for respondent 
No. 2 relied upon this very clause for 
the purposes of contending that zhe 
landlord who has: obtained possession 


after getting permission under cl. 13 . 
(3) (vi) (hereinafter referred to. as the. 


landlord benefited under cl, 13 (3) (vi): is 
bound to give intimation to the Colleccor. 
A reliance is placed on: the .words “or 
available for 
for other occupation” for the purpose of 
submitting that a block of which posses- 
sion has, been obtained after getting per- 
mission ‘under cl. 13 (3) (vi) should: be 
treated as a block available for occupa- 
tion by himself .(by landlord) amd, as 
such, intimation is needed. It was also 
contended that after such intimation is 
given the Collector has an authority to 
make an enquiry about the need of the 
petitioner, It was urged that such an 
enquiry is contemplated by proviso to 
cl. 23.(1). According to them, the peti- 
tioner would be entitled to occupy block 
No. 4 only if he’ would satisfy the Gov- 
ernment that the said block is needed 
by him, o g S ae T 

18. As against this, Mr. Daga for the 
petitioner submitted that the scope of 


cl. 22 is not such as to require giving of > 
an intimation. by. a.. person benefted. `’ 


under’ cl, 13 (3) (vi), ..He argued that 
certain incongruous results are likely to 
follow if thè necessity of giving intima- 
tion in such cases is assumed to be 
necessary. In the first place, he urged 
that the question of existence of a bona 
fide need has ‘already ‘been considered 
by the Rent “Controller, “while decicing 
the application under cl. 13 and that it 
would: either be futile or redundant to 
accept that the said question has again 
to be decided upon by -the - Collector. 


occupation by himself or- 


r 
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under proviso to cl. 22 (1). The manner 
in which an application under cl. 13 is 
decided can also be considered at this 
stage, Clause 18-A says that an applica- 
tion should be accompanied by spare 
copies of the applications, It also. gives 
the details as to how notice should be 
served .on ‘the non-applicants, Sub- 
clause (5) empowers the Controller to 
order payment of costs in case an ad- 
journment is sought by a party to the 
proceedings, Under cl. 19 parties to such 


proceedings ‘are entitled to appear 
through a legal practitioner. Clause 20 


deals, with the costs incidental to such 
applications. An appeal is provided 
against the order to- the Controller. 
_Clause 21 says that the appeal shall lie 
to the Collector. The Collector has to 
decide the appeal after making a neces- 
sary inquiry. Not only that but cl.21 (2-a) 


. provides that tke Collector cari review 


the order already passed by him. All 
these provisions, therefore, would give. 
a clear idea that an application made 
for permission under cl. 13 (3) (vi) is put 
to a judicial scrutiny at the hands of the 
Controller as also. the appellate autho- 
rity, viz., the Collector. It was submit- 
ted by Mr. Daga that it does not appeal 
to reason that’ Collector should be enti- 
tled to reconsider the question of the 
need of the petitioner for the second 
time under cl. 22. . He argued that the 
nature of the enquiry contemplated by 
‘the proviso to cl. 22 (1) must on the 
face of it be’ a summary one and that it 
would not be as detailed as that which 
is expected of- an application under 
cl. 13. According to him, the Govern- 
ment could not have expected or intend- 
ed that a dispute which is already scru- 
tinised in a detailed manner should again 
be gone into in a summary manner. 


19. Another contention of the, peti- 
tioner is that the provisions of cl. 13 (4) 
(5) and (6), would be ‘inconsistent with 
the need of giving an intimation and of 
an enquiry under cl, 22, Clause 13 (4) 
enjoins the landlord benefited . under 
cl. 13 (3) (vi) to oceupy the house with- 
in one month, That clause also says that 
if such occupation is. not made within. 
the prescribed period, the tenant is given 
right to have restération of ‘possession 
with the help of the Collector. Cl. 13 (5) 
says that the premises’ acquired by ` 
having recourse to a permission under 
cl. (vi) shall not be. let out to any person 
other than the evicted tenant except, 
with the ‘previous approval of the Con- . 
troller, Sub-cl, (6) provides that such an 
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approval will. not be granted if the 
_tenant is aggreeable to have the: premises 
on fair rent, - eo i 


20. The argument is that the compli- 
ance of cl. 13 (4) to cl. 13 (6), would not 
be posible if the landlord: is bound to 
give an intimation to the Collector who 
may even allot the block to some one 
else. Mr, Deshmukh replied that the 
wording of cl. 22 is so clear that it will 
also cover a case of a person benefited 
under cl. 13 (3) (vi). It was urged that 
the premises which have been taken 
possession of for personal. requirement 
would be available for occupation by the 
landlord as contemplated by cl. 22 and 
that, therefore, the intimation would be 
necessary, The consequential result, ac- 
cording. to Mr, Deshmukh, is that the. 
Collector would have the power to again 
scrutinise the need of the petitioner 
under proviso to cl. 23 (1). It is true that 
the words “available for occupation by 
himself” may perhaps be interpreted to 
cover a case similar to the present one. 
But it appears that those words may as 
well apply to a case where the landlord 
‘constructs a mew house, It will be diffi- 
‘cult to suggest that such a newly con- 


structed house should be, treated as a. 


house that has ‘become vacant’. For be- 
coming a house vacant, it should ordi- 
narily be in possession of or occupation 
of some one amd’ that person should 
vacate or deliver possession, Thus, the 
house newly constructed: may not come 
within the first 
However, it can very well be said that 
‘the said house’, becomes available for 
‘occupation by landlord or any other 
person. Of course, I am making these 
observations not, with a view to afirma- 
' tively hold as to whether the house 
newly constructed will be governed by 
‘the term ‘available for occupation by 
himself’. Suffice it to say that the clause 
as it stands is not clear in its meaning 


and there might be a number of contin- 


encies, where the construction put 

favour of the respondents would go 
gainst the other provisions of the Rent 
ontrol Order, For example a landlord 
may get possession after obtaining per- 
missim to terminate the tenancy under 
cl. 18 (3) (vii) (i.e. if the landlord 
desires to make essential repairs which 
cannot be made without the tenant 
vacating the premises) would it be neces- 


sary for him to give intimation after. 


recovering possession ? Js it necessary to 
zive. intimation at least after the repairs 


‘are effected ? While deciding the ques- 


part of cl. 22 (1) (b). 


` be postponed 
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tion one has te consider the: obligation ` 
cast upon. the 


í if the Collector (on 
receipt of intimation or otherwise) allot 


. the house to someone else? These ques- 


tions need not be decided by judgment 
as they do not directly arise in this case, 
T would be deciding only question as to 
whether a landlord: benefited by cl, 13 
(3) (vi) is liable to give intimation and 
whether the Collector can allot the 
house .to someone else, : 


2L This much is clear tha: the pro- 
visions, of cl. 13 and cl. 22 cannot go 
together in an harmonious manner at 
least in certain cases, One of the cases 
is of the type which -is available here, 
i.e. where the landlord has obtained 
possession after getting permission under 
cl. 13 (3) (vi). Clause 13 (4) provides 
that the landlord must occupy the pre- 
mises within one month. This does not 
mean that he is not entitled to occupy 
till the completion of one month, Ordi- 


‘marily he can occupy the hous?’ even on 


the day he receives possession, The 
question would be as to how ke can’ oc- 
cupy the-premises if he is agan to give 
an intimation under cl, 22, If sach a case 
is assumed to be governed by. cl, 22, 


_ there would be a fresh enquiry as to the 


need of the landlord, Clause 22 nowhere ' 
says that the said enquiry should be 
completed within a period of one month. 
What the landlord has to do if he wants 
to comply. with the provisions af cl. 13(4) 
by occupying the premises within one 
month ? Can he wait till the seeond-deci- 
sion about his need as contemplated by 
proviso to cl. 23 (1)? Secondly, cl. 13(5) 
says that-a landlord - benefited under 
el.-13 (3) (vi) shall not let out the house 
to any person other than the evicted 
tenant. That means that he must let out 
the premises (whenever he cecides to 
let them’ out) to the evicted tenants, 
Can it be said that.such a letting should 
till the Collector passes 
any order under cl. 23 ? These instances 
‘will, therefore, give an idea that the 
provisions of cl, 13 and cl, 22 may- not 
go hand in hand at least in certain cir 
cumstances, Spt i, l 

22. The question is as to how these 
provisions, should, therefore, be construed. 
Maxwell in his book on Interpretation 
of Statutes (12th Edn.) has considered 
in: the following words the question’ .as. 
to how an interpretation of.a statute or 
a statutory order is to be made: 


landlord: under cl. 13 (`` 
to restore possession to the tenant after ` 
the repairs are effected. Can -his obliga- ` 
‘tion be avoided , 
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_..“An intention to produce an unreason~- 
able result is not to be imputed to a 
statute if there is some other construc- 
tion available”. 
literally would “defeat the obvious in- 
tention of the legislation arid produce a 
wholly unreasonable result” we must 
“do some violence to the words” and so 
achieve that obvious intention and pro- 
duce a rational construction.” (Page 1£9). 


"Not only are unreasonable or art-fi-. 


cial or anomalous constructions to be 
avoided: it appears to be an assumption 
(often unspoken) of the Courts that 
where two possible constructions present 
themselves, the more reasonable one is 
to be chosen.” (Page 203). l 

` SA sense of the possible injustice of 
an interpretation ought’ not to induce 
judges to do violence to well-settled 
rules of construction, 
perly lead to the selection of one rather 
` than the other of two reasonable inter- 
pretations, Whenever the language ‘of 
the legislature admits of two constric- 
tions and, if construed in one way, would 
lead to obvious injustice, the Courts act 
upon the view that such a result could 
not have been. intended, unless the in- 
tention to bring it about has been mani- 
fested in plain words.” (Page 208). 


“The same. general rule -applies whare 
the result of one of two interpretations 
would -be to lead to an absurdity. The lead- 
ing modern case is Att.-Gen, v. Prince 
Ernest Augustus of Hanover, from which 
it is clear that . the absurdity must be 
judged of as it would have appeared at 
the time of the passing of the Aet” 
(Page 210). > < a 
This matter is also considered by he 
Supreme Court in a number of cases, In 
N.. T. Veluswami Thevar v. V. G. Raja 
Nainar (AIR 1959 SC 422), it is held as 
follows (at pp. 427-28): , 


“It is no doubt true that if on its true 
construction, `` a statute leads to anora- 
lous results, the Courts have no option 
but to give effect to it and leave it to zhe 
Legislature to amend ‘and alter the law. 
But when on a construction of a statute, 
two views are possible, one which results 
in an anomaly and the other not, it is 


the duty of a Court to adopt the latter. 


and mot the former, seeking consolation 


in the thought that the law bristles with - 


anomalies.” y 

In Tirath Singh v: Bachittar Singh (AIR 
1955 SC 830), tbe question of constrac- 
tion of a statute has been 
from another angle in the following 
words: (at p, 8383)¢. ---- 0 + a 


Where to apply words. 


but it may pro+ | the provisions of the Constitution or an 


considered 


Deorao v. Collector, Chandrapur (Gadgil J.) [Prs. 22-23} Bom. 301.: 


Where the language of a statute, in. ... 
‘its ordinary: meaning and grammatical . 


construction leads to a manifest contra- 
diction of the apparent purpose of the 
enactment, or to some incorivenience or 
absurdity, hardship or injustice, pre- 
sumably not intended, a construction 
may be put upon it which modifies the 
meaning: of the words, and even the 
structure of the sentence.” 

It is a defined principle of interpretation 
that as far as possible, harmonious con- 
struction should be put on different sec- 
tions of a statute. This' has been so held 
by the Supreme Court in Chandra} 
Mohan v. State of Uttar Pradesh (AIR 
1966 SC 1987), The material head note 
reads ‘as follows: 


“The fundamental rule of interpreta- 
tion is the same whether one construes 


Act of Parliament; namely, that the 
Court will have to find out the express 
intention from the words of the Consti- 
tution or the Act,. as the case may be. 
But if, however, two constructions are 


. possible then the Court must adopt that 


which will ensure. smooth and harmo- - 
nious working of the- Constitution and 
eschew the-other which will lead to ab- 
surdity or give rise to practical incon- 


-venience or make well-established pro- 


visions of existing law nugatory.” 


It would, therefore, be necessary to put, 
construction on cl, 13 and cls, .22 and: 23 
in such a manner which would bring in 
harmony and avoid conflict, J have al- 


- Teady discussed and observed: that if 


cls. 22 and 23 are treated as applicable 
to the premises of a landlord benefited 
under cl, 13 (3) (vi) of the Rent Con- 
trol Order, it would cause -hardship and 
open a gate for undoing the findings 
recorded by the competent authorities 
after detailed enquiry. It was rightly 
argued by Mr. Daga that this absurdity 
or disharmony should be avoided. 

23. Mr, Deshmukh submits that the 
scope of an: enquiry under cl, 13 (3) (vi) 


.is quite different from the enquiry under `’ 


cl. 23, According to him, cL 23 contem- 
plates an enquiry as to the extent of the 


‘need viz., whether the need exists even 


after taking possession and, if so, whe- 
ther the entire. tenement is needed or a 
part thereof would suffice, This argument 
is not acceptable for the simple reason 
that. the Rent Controller, while deciding 
the application under cl, 13 (3) (vi) is 
alse bound to consider-the extent of the 
need, Clause 13 (8) provides that when- 


_ ever necessary, - the Controller can give `- 


"æ 


* subject, 
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permission in respect of a portion: of 
the premises, Thus, the extent'of the 
` peed has to be considered by the Rent 
Controller and it does not appear to be 
necessary that it should be’ again seruti- 
nised by the:Collector under. el. 23, 


_ 84 There is another fallacy in "the 
_argument of Mr. Deshmukh, Under 
el, 13 (3) (vi), ‘the landlord will get per- 
mission on a strict proof that the house 
is not only needed by him but that his 
need is for his bona fide occupation. As 


`. against this, it would be sufficient under: 


proviso. to cl. 23,. -if the. landlord has 
proved his need, though it may not be 
bona fide as contemplated by sub- 
cl. (vi). There is a difference. of degree 
in the needs contemplated by the two 
clauses: and obviously, the Collector is 
given a wider power to consider a need 
which may not necessarily be as strict 
as a ‘need for bona fide residence.’ In 
this background can the -Collector, while 
‘deciding the dispute under cl, 23): say, 
“Leave aside the bona fide need, already 
‘proved, I hold that there is not even an 
ordinary need of the premises to the 


landlord,” ‘This doce not appear to be 
‘permissible, ` TE P 
25, Mre Deshmukh relied upon- ‘a 


decision of the Supreme Court in. Pasu- 
puleti v. Motor & General Traders ((1975) 
1 SCC 770): (AIR 1975 SC 1409). It was 
a case under the Andhra Pradesh Build- 
ings (Lease,-Rent and Eviction) Control 
_ ‘Act, 1960, and the question arose before 
_ -the ` Siipremé Court ‘was’ as to whether 
the High Court 
cam take cognizance of the’ subsequent 
event of the plaintiff having ° acquired 
possession of a ‘building. The Supreme 
Court held that’this is permissible... The 
. following is the relevant’ head note: 


etg a ‘fact,’ arising” after: the lis’ pie 
‘come to Court ‘and Has a fundamental 
impact! on the right to’ rélief | “of: the 
manner of moulding ` it, is brought a 
gently to the notice of the’ Tribunal, 
cannot blink at it or be blind to pa 
which stultify or render inept the decre- 


otal remedy.: Equity justifies pending the, 


rules ‘of procedure, where “no specific 
“provision or fairplay is violated, ‘with “a 
view to promote : substantial justice 
of course, ‘to the absence’ of 
other disentitling factors . or*‘just cir- 
‘cumstances: Nor can the: Court’ coritem- 
plate any limitation’ on ‘this powér to 
take note of undated facts. to confine it 


to the trial, Court, If the ‘litigation pends,. 
absent- other - special 


‘the power ‘exists, 


-circumstances ` 


sub-cl, (vi). 


at the revisional. ‘stage ` 


- respect, of blocks Nos, 
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repelling resort to that 
course in law or justice.” 


This case would not be applicable in the 
present dispute, The subsequent event 
has been taken into. account in the same 
proceeding but at. the revisional stage, 
Here the position is quite different, The 
previous proceeding has come to a final 
close when permission was granted under 
The alleged change of cir- 
cumstances is being taken into account 
in a quite different proceedings under 
cL 24 and I feel this would not be pos- 
sible, It’ was rightly. urged on behalf of | 
the petitioner that judicial- propriety re- 


‘quires that a matter once decided by a 


competent Court is not reopenéd in an= 
other summary proceeding. Two.more 
cases were also cited before me on be- 
half of the respondents, One is. in R. P. 
Ghosh v, Smt. Pramilabai Ravindra Puri 
(AIR 1977. Bom 181), while the. other is 
in Sitaram Tensukhrai v. V. R. Bhoware 
(AIR 1973 Bom 103).- ‘The matters in- 
volved in these decisions are quite dif- 
ferent and I think. that the. principles 
enunciated in these decisions have no 
bearing with the controversy . that is 
available. here, , 


Hees 


26. ‘The sewult is “that. the landlord 
who is benefitted under cl. 13 (3) (vi) of 
tke Rent Control Order. is not liable to 
give any intimation to the Collector 
after actually taking physical possession 


cd 7 


of the premises. Similarly, the Collector 


has no jurisdiction to allot the said pre-|- 
mises to. any one in derogation to the 
previous finding of the Rent Controller 
that the . premises are reasonably and 
bona fide needed by the landlord for his 
occupation. Secondly, it is not open to 
the Collector to pass allotment orders in 
5 and 6. parti- 
cularly when: those blocks have not as 
yet been- vacated by the tenants. Even 
after the blocks fell vacant-in execution 
of: any decree that may be passed against 
the ‘tenants, the Collector would not be 
able to pass any allotment orders;4 in res- 
pect | of cud blacks, . 


oT kas ‘both the: petitions : ere) 


. The ‘rule is "made absolute .in . Special 


Civil ‘Applications Nos. 1074 and 1076 


‘both of 1972. The’ order.-of.:the Collector, 


that block No..4 should bé allotted to a 
Goverment servarit is quashed, .:Simi- 


_ larly, the- orders: of the Collector;. permit- 


ting the tenants Abdul Husain and Man= 
soor to continue in” possession of blocks 


‘ Nos. 5 and 6, respectively, are. quashed, 
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The petitioner to get his costs in both 
the matters from the respondents. 


Penone allowed, k 
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j DESHPANDE AND 
`- MRS, MANOHAR, JJ, 
Purshottam Bhagwant Sulakhe and 
others, Appellants v. Suryakant Gopal 
Sulakhe, Respondent. 


‘Letters Patent Appeal No: 28 of 1975 
in F. A. No, 741 of 1974, D/- 10-2-1973.* 

(A) Civil P. C. (1908), S. 144 — Res- 
titution — Decree for payment of monzy 
— Voluntary sale of house by judgment 
debtor to decree-holder for satisfaction 
of decretal amount — Reversal of decree 
— Application under S, 144 for posses- 
sion of house, 

Where the decree was for payment of 
money and the judgment-debtor sold his 
house to the decree-holder independent- 
ly of any provisions of the decree and 


voluntarily and on reversal of the decree- 


in appeal the. judgment-debtor applied 
under S.144 for possession of the house : 
Held, though ‘the sale was for satisfac- 
tion of the debt due under ‘the decr2e, 
the applicant was not entitled to posses- 
sion as the house was not the subje:t- 
matter of the suit or the decree and sale 
was not a direct consequence of fhe 
decree. Case law discussed. (Paras 8 9) 

Anno: AIR Comm., - Civil P., C, S 
Edn.), S. 144, N. 2. 


(B) Civil P. C. (1908), S. 144 and O. 21, 
R, 2 (3) — Nature of proceedings under 
S. 144. 


An application for restitution under 
S. 144 is an application for execution of 
a decree, It follows that a competent 
Court entertaining such an application 
must be deemed to be an executing 
Court within the meaning of Ò. 21, 
R. 2 (3). AIR 1965 SC 1477, Rel. on. 

€ (Para 12) 

Anno: AIR Comm. Civil P, C. Oth 

Edn.), $.144, N. 30; O. 21, R. 2; N. 21. 


Cases Referred :.” Chronological Paras 


‘ATR 1965 SC 1477 12, 13 
AIR 1951 Trav-Co 226 o 9 
AIR 1948 Mad 12 . l 11 
AIR 1943 All 202 | 9 
AIR 1932 Cal 303 © n 


*(Against decision of Vaidya, J., in F. A. 
No. 741. of 1974). 
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Purshottam v. Suryakant (Deshpande J.) 


[Prs. 1-3] Bom. 303: 
AIR 1927 Lah 37 9, 10 
AIR 1927 Lah 625 : 10 
ATR 1920 All 190 (2) , 9 
(1907) ILR 29 All 348- - 9, 13 


J. R. Lalit,. for Appellants; K. Y. 
Mandlik, for Respondent. 


‘DESHPANDE, J.: — This Letters 


' Patent appeal’ by the original decree- 


holders ‘raises some question of import- 
ance as to the interpretation of S. 144 of 
the Civil P. C; and O. 21, R. 2 thereof. 
In Special Civil Suit No. 103 of 1946 the 
Court of the Civil Judge, Senior Divi- 
sion, Sholapur, passed a decree on 29-2- 
1960 against Suryakant, . hereinafter 
referred to as the applicant, and several 
other defendants. The decree was for 
payment of Rs, 74,449-13-8 with 6 per 
cent interest as also for possession of the 
property by partition. The defendants 
were made liable for payment for the 
satisfaction of the said decree, jointly 
and severally. This decree has been 
modified by this Court on 9-10-1967 in 
First Appeal No. .278 of 1960. As a result 
thereof the defendant ceased to be liable 
to pay any money to the’ plaintiff, We 
are informed at the Bar that an appeal 
against the judgment of this Court dated 
re is still pending in the Supreme 
ourt, 


2. In the meanwhile, the decree-hol- 
der started execution proceedings against 
the judgment-debtors. Properties of 
some judgment-debtors _ appear to have 
been attached in an attempt to put the 
same to sale. No process, however, ap- 
pears to have been issued against Surya- 
kant for any relief whatsoever in the 
said execution: proceedings ~ till, at any 
rate, 28th Oct., 1962. On that date Surya- 
kant executed a registered sale-deed of 
his house property for a consideration 
of Rs. 4,000/-, Recital in the sale-deed 
indicates that the sale consideration was 
not paid in cash but was agreed to be 
adjusted towards the monetary liability 
under the decree in Suit No, 103 of 1946. 
Suryakant also claims to have paid a 


. sum of Rs. 2,500/- in cash im addition 


towards the decretal dues, at the time 
when the said sale-deed was executed. 


3. After- the judgment of this High 


Court on 9-10-1967, Suryakent filed an 


application under S. 144 of the Civil P.C. 
being Miscellaneous Application No, 244 
of 1970 giving rise to the present Letters 
Patent Appeal. He prayed for return of 
his house to him,-which he had sold ear- 
lier on 20-10-1962 for satisfaction of the 


part of the decretal dues and of Rs. 2,500 
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paid by him. In the alternative he also 
sought permission of the Court to con- 


vert the said application into a suit. 


which was permissible under S. 47 (2) 
of the Civil P. C., as it then stood. 


4. Notice of this application appears 
to have been given to the decree-holders 
including of his prayer to permit this 
application to be converted into a.suit. 
The decree-holder, however, did not 
choose to remain present at this prelimi- 
nary stage. At a later stage he ap- 
peared and filed. a written statement 
contending, inter alia, that such an ap- 
plication was not maintainable under 
S. 144 of the. Civil P. C. It is also 
pleaded that the sale of the property by 
the applicant Suryakant was a part of 
the settlement reached between him and 
the decree-holder under which. he was 
exempted from the liability under the 
decree any further, f 

5. By his'order dated 20th June, 1974, 
the Second Joint ‘Civil Judge, Senior 
Division, Sholapur, directed the decree- 
holder to deliver possession of the pro- 
perty, i.e. house of the applicant judg- 
ment-debtor. The learned Judge further 
held ‘that the alleged payment of 
Rs. 2,500/- by the applicant to the 
decree-holder was not proved, The ap- 
plicant also was held entitled to recon- 
veyance as also cash amount of Rupees 
2,200/- towards the mesne profits and 
further compensation at the rate of 
Rs, 30/- per month till the delivery of 
possession by the decree-holder to him. 


6. Decree-holder challenged the vali- 
dity of this order in First Appeal No. 741 
of 1974. The same, however, was sum- 
marily dismissed on 28th - Nov., 1974. 
This Letters . Patent Appeal is. directe 
against this summary ` dismissal, 


7. Mr. J. R. Lalit, the learned Advo- 
cate appearing for the appellants, con- 
tends that the sale-deed cannot be said 
to have been executed by the applicant 
in favour of the decree-holder in execu- 
` tion of the decree to warrant restitution 
under 5. 144 of the Civil P.C. He, 
secondly, contended that such execution 
of a sale-deed at the most may amount 
to adjustment of the decree within the 
meaning of O. 21, R. 2 of the Civil P.C. 
No such adjustment can be recognized 
in the absence of any certification there- 
of under O, 21, R. '2 of the Civil P. C. 


8. There appears to us.to be sub- 
stance in each one of these contentions 
of Mr. Lalit. Coming to the recitals of 


the sale-deed, the same go to: show ‘that 
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the’ judgment-debtor Suryakant bad 
agreed to pay the sum of Rs. 4,000/- and 
instead of paying the said amount in 
cash he agreed for the adjustment 
thereof against the decree-holder’s dues 
outstanding against him under Suit 
No, 103 of 1946. That is what is ex- 
pressly stated in the sale-deed itself. 
This is thus not delivery of the house 
property to the decree-holder in satis- 
faction of the decree, but is expressly’ a 
sale of the property for the sum of 
Rs. 4,000/- which sale consideration was 
agreed between the parties to be ad- 
justed against the decretal dues. What 
is required to be emphasised is that not 
house but its then price of Rs. 4,000/- is 
agreed to be adjusted against the decre- 
tal dues. Now, S. 144 has no doubt been 
widely construed, It has been held that 
not only the property that had expressly 
been the subject-matter of the decree 
modified or varied in appeal, that should 
be restituted under S. 144 of the Civil 
P.C., but everything should be restored 
to the judgment-debtor that has been 
lost to him “directly in consequence of 
that decree”, though not’ through pro- 
ceedings under it. This provision is based 
on the well-settled principle that act of 
the Court should not cause any damage 
to the litigant. However, the conse- 
quences contemplated must necessarily 
be direct, and not indirect or remote. 
The question thet falls for consideration 
in the present case is whether sale of 
the house by the judgment-debtor to the 
decree-holder in the above circum- 
stances can be said to be the direct con- 
sequence of the decree ? We are unable 
to hold that such a sale of the house by 
the judgment-debtor is the direct conse- 
quence of the decree. As stated earlier,|. 
the decree contemplated payment of 
money by the judgment-debtor to the 
decree-holder, It did not contemplate 
delivery of the property in dispute to the 
decree~holder. The transaction entered 
into on the date of sale was one of sale 
of the house by the judgment-debtor to 
the decree-holder. What was contemplat- 
ed to be paid by the judgment-debtor to 
the decree-holder was the cash towards 
part payment of the decree. The mere 
circumstance that the house was sold by 
the judgment-debtor ta the decree-hol- 
der rather than sell it to somebody else 
and pay the sale proceeds thereof after 
collecting the same from the purchaser 
to the decree-holder, cannot enable us to 
treat the sale transaction as a direct con- 


‘sequence of the ‘said ‘decree. The . simple 
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test would be; could the judgment-debtor 
have claimed restitution of the house by 
impeaching the sale, had the sale of th= 
house been effected to any third party, 
and not to the decree-holder himself? 
Answer must “be emphatically in the 
negative, The maximum that the judg- 


ment-debtor could have claimed by way’ 


of restitution is the amount of Rs. 4,000/-, 
and not invalidation of the sale and re- 
turn of the property conveyed by him 
under the said sale-deed. The learne3 
Judge obviously misconceived the scope 
of S. 144 as also the nature of the trans- 
action, while directing the return of the 


` property to the decree-holder in exercise 


7 


"3 


‘allegation that 


of the powers under S. 144 of the Civ-l 
P. C. i 
9. Mr. Mandlik, the learned Advocate 
appearing for the respondent, contens 
that even such a sale should be constrt- 
ed to be a direct consequence of tke 
decree. In support of his contention 
Mr, Mandlik relied on the judgment of 
the Lahore High Court in Narain Singh 
v. Bachan Singh, AIR 1927 Lah 37, and 
three judgments of the Allahabad High 
Court reported in Surya Datt v. Jamra 
Datt, AIR 1920 All 190 (2), Sheodihal 
Sahu v. Bhawani, (1907) ILR 29 All 348 
and Robert Skinner v. James Skinner, 
ATR 1943 All 202. He also relied on tke 
judgment of the Travancore-Cochin 
High Court in Ouseph Ouseph v. Minister 
of Food, AIR 1951 Trav-Co 226 (2). it 
will be noticed that in each one of these 
cases restitution was claimed of the pro- 
perty. that was directly the subjec:- 
matter of the suit and the decree. Thus 
in the case of Ouseph Ouseph v. Minister 
of Food. (supra) the decree-holder suc- 
ceeded in getting possession of the pro- 
perty without the intervention of tke 


Court. after the trial Court decreed his’ 


suit declaring his right to the property 
in dispute as also decreed his claim for 
injunction restraining the defendant 
from remaining in possession of the pro- 
perty. The defendant tried to get back 
possession of the.same property on the 
he lost the ‘possession, 
after the trial Court had passed tke 
decree, which was reversed by the Dis- 
trict Court and the High Court in appeal 
and second appeal respectively, In the 
case of Narain Singh v. Bachan Singh 
(supra) judgment-debtors were seeking. 
to get back possession of half of the prc- 
perty which the plaintiff had succeeded 
in taking possession -without the inter- 
vention of the Court, after the trial 


Judge has decreed his suit. The applice- - 


tion of the judgment-debtor for the res- 
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titution. of the property after reversal 
of the said decree in appeal, was found 
to be maintainable, In each of the three 
Allahabad cases, the defendants were 
claiming back possession of the property . 
after reversal of the trial Court’s decree 
in appeal, which was lost to them, after 
the trial Judge had decreed the suit. In 
each of these cases the Court was im- 
pressed with the circumstance, that resti- 
tution was being claimed with regard to 
the property, which was the subject~ 
matter of the suit directly. It is not 
necessary for us to consider in the pre- 
sent case whether provisions of S. 144 of 
the Civil P, C. will be attracted even 
when the defendant loses possession of 
the property without any intervention 
by the Court. Suffice it to observe that 
the cases relied on are distinguishable 
in that the property of which the defen- 
dants were seeking to get possession, 
was directly the subject-matter of the 


‘suit. The house in the present case ad- 


mittedly was not the subject-matter of 
the suit or decree. The house was sold 
independently of any provision of the 
decree, voluntarily - by the judgment- 
debtor, though the same was sold for the 
purposes of satisfying the debt which 
was undoubtedly due under the decree, 
10. Mr. Lalit drew our attention to 
another judgment of the Lahore High 
Court in the case of Niadar Mal v, 
Rattan Lal, reported in AIR 1927 Lah 
625. In view of our having found earlier 
that Narain Singh’s case, AIR 1927 Lah . 
37 is distinguishable, we do not think it: 
necessary to refer to the case of Niadar 
Mal. We do, however, feel that the ratio 
of Niadar Mal’s case appears to us to be 
somewhat irreconcilable with the, ratio 
of Narain Singh’s case, though the judg- 
ment seems to have been delivered by 
the same Judge sitting with some other 
learned Judge of the same High Court. 


1i. Mr, Lalit also tried to rely on the 
judgments in Sankara Sastri v. Vara- . 
prasad, AIR 1948 Mad 12 and Doval 
Sarkar v, Tari Deshi, AIR 1932 Cal 303. 
These cases raised the question of the 
effect of the sale of the property in exe-. 
cution of the decree, when the amount 
of money involved in the decree was 
reduced, when the said decree was modi- 
fied by the Appellate Court in appeal or 
revision, We do not think that these 
decisions can have any relevance to the 
P that arises before us for considera- 
on. ; ` 

12. The. second contention also ap- . 
pears to us to be equally well founded. 
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Order 21, R. 2 makes it obligatory both 
on the decree-holder and the judgment- 
debtor to certify payment or adjustment 
of the decree to the Executing Court 
and the Court is required to record the 
same accordingly. Sub-rule (3) of R. 2 
then is to the following effect: 

“A payment or adjustment, which has 
not been certified or recorded as afore- 
said, shall mot be recognised by any 
Court executing the decree.” 


This mandatory provision prohibits any 
executing Court from taking notice of 
any payment or adjustment of the decree 
that is not either effected through the 
Court or is not, at any rate, certified as 
required under O. 21 R. 2. -In all such 
cases it has been held that in the event 
of the judgment-debtor having im fact 
parted with money or property towards 
his decretal liability, he may not be able 
to rely on such satisfaction, but he may 
file a suit for recovery of the money or 
the property on the basis of the failure 
of consideration, Mr. Mandlik contends 
that the Court entertaining the applica- 
tion under S. 144 of the Civil P. C. can- 
not be said tc be an Executing Court 
within the meaning of sub-r, (3) of R. 2 
of O. 21. It is true that at one ‘stage 
there was some controversy among the 
High Courts in India, as to whether pro- 
ceedings under S. 144 of the Civil P. C. 
amount to execution proceedings, and 
whether an application for restitution 
under S. 144 is an application for execu- 
tion of the decree, This conflict has now 
been resolved by the Supreme Court in 
the case of Mahijibhai v. Manibhai, ATR 
1965 SC 1477, If an application for resti- 
tution under S. 144 is an application for 
execution of a decree, the Court compe- 
tent to entertain such application must 
also be deemed to be an Executing Court 
within the meaning of O. 21, R. 2 (3). 
The mandatory prohibition conceived 
under O. 21, R. 2 (3), therefore, is 
equally applicable to the Court granting 
relief for restitution to the judgment- 
debtor, The learned Civil Judge, Senior 
Division, was obviously in error in ignor- 
ing this provision presumably because 
his attention was not specifically drawn 
to it, 


13. It is true that in the cases cited. 


by Mr. Mandlik no notice of this provision 
is -aken and relief has been granted to 
the judgment-debtor under S. 144 of the 
Civil P. C, even when the delivery of 
the property by the judgment-debtor to 
the decree-holder was not through the 
intervention of the Court, nor appears 
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to have been certified as required by 
O. 21, R. 2. True reason appears to be 
that both these High Courts never treat- 
ed applications under S. 144 as applica- 
tions in execution and the Courts deal- 
ing in applications under S. 144 were 
not considered by them to be Executing 
Court. As indicated earlier, it is only 
after the decision of the Supreme Court 
in Mahijibhai v. Manibhai (supra) that 
the Courts in India, in spite of 
their contrary rulings earlier, have 
started treating such applications as 
execution applications and Courts 
entertaining them as Executing 
Court, Another reason also appears to be 
that these cases have followed the ratio 
of judgment in Sheodihal Sahu v, Bha- 
wani, (1907) ILR 29 All 348. When the 
Court decided the said case, Civil P. C. 
of 1908 was not im force, Corresponding 
section to O. 21, R. 2, ie. S. 257A of the 
Civil P. C. of 1882, did not contemplate 
certification of settlement or adjustment 
of any decree other than the money 
decree. Each one of the cases relied on 
by Mr, Mandlik deal with the delivery 
of the immovable property without the 
intervention of the Court, and not with 
satisfaction of any monetary claim. This 
also accounts for not referring to the 
bar created by O. 21, R. 2 prohibiting 
the Executing Court from recognising 
satisfaction of any decree without the 
intervention of the Court and without 
certification thereof as required there~ 
under. 

14. Order of the trial Judge is thus 
liable to be set aside, 

15. Mr. Mandlik- then says that, at 
any rate, his prayer for converting the 
application into a suit should be con« 
sidered, We do not propose to express 
any opinion ourselves on such prayer. 
We, however, direct the learned Judge 
of the first instance to consider the 
same, as S. 47, as it then stood, did 
permit such conversion. Jt will be for 
the trial Judge to consider if the amend- 
ed Code of Civil Procedure has made. 
any difference to the same or if there 
is any other impediment in considering 
the said prayer. 

16. Appeal is accordingly allowed. 


v. Suryakant (Deshpande J.) 


17. There will be no order as to costs 
in the circumstances of the case. 


Appeal allowed, 
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TULZAPURKAR, Actg. C. J. 
KANIA AND DESAI, JJ. 


The Commissioner of Income-taz, 
Bombay, Applicant v. M/s, Daimler Berz 
A. G., West Germany, Respondent. 

Income Tax Ref, No. 14 of 1967, D- 
3-3-1977. 

-Income-tax Act (1922), Ss. 30, (1), 18-A 
(8) — Order imposing penal interest 
under S. 18-A (8) — Whether appealab_e 
to A. A. C. under S. 30 (1). 

In the instant case, the assessee did 

‘mot pay any advance tax as, in its opia- 
ion, it was under no obligation to pey 
advance tax under S. 18-A, inasmuch es, 
being a non-resident Company its im- 
come fell under S. 18 of the Act, that is 
to say, an income in respect of which 
tax payable was liable to be deducted at 
source by the Company (whose shar2s 

` were held by the assessee) at the time of 

payment, It, therefore, did not file any 
estimate of income under S. 18-A (3) 
wor deposit tax payable on the basis of 
such estimate, Since. however, no ad- 
vance tax was paid, penal interest „was 
eharged to the assessee under S.18-A .(8). 
The assessee preferred an appeal agairst 
the Income Tax Officer’s order to the 
A. A. C. in which the principal grouad 
ef attack against the charge of penal in- 
terest levied against it was that the æ- 
wessee company being a non-resident 
Company was not liable to be assessad 
to advance tax at all inasmuch as its in- 
come was under one or the other head 
falling under S. 18 and was outside the 
purview of S. 18-A, The A. A. C. refus- 
ed to entertain the appeal on the ground 
‘that no appeal was provided in the Act 
against the levy of penal interest. 

Held’ that the appeal to the A A. C. 
was competent under S. 30 (1). 

(Paras 6, £1) 

ft cannot be disputed that unless tne 
‘concerned enactment provides for an ap- 
peal the litigant would have no right of 
appeal. Further. in S. 30 mo appeal kas 
been specifically provided against an 
order of an I. T. O: 
or 5. 18-A (8) but the 
question whether an order imposing 
penal interest is. appealable to the 
A. A. C. or not must depend upon the 
true and proper construction of the 
phrase “any assessee denying his lability 
to be assessed under this Act” occurring 
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(1975) 100 ITR 603 (Guj} 8, 19 
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in S. 30 (1), for, if an assessee cam bring 
his case within the true meaning of that 
phrase, he would have a right of appeal. 
The expression “assessment” may not 
only be computation of income or the 
determination of the amount of tax pay- 
able but it may refer to the whole pro- 
cedure laid down in the Act for impos- 
ing liability upon the tax-payer. 
(Para 10) 
When an I. T. O. resorts to S. 18-A (1), 
he implicitly decides that the assessee is 
one who is under legal liability to pay 
advance tax. Similarly, he also decides 
that the assessee is a person who could 
not be said to be completely outside the 
ambit of the Act. (that is to say, he is 
not a non-resident} and that tne assessea 
is not in receipt of an income which is 
not chargeable at all (that is to say, his 
income is not agricultural). If in respect 
of such decisions the assessee were to 
deny altogether his liability ta pay penal 
interest on the ground that he is not 
liable to pay advance tax at all or that 
the amount of advance tax determined ` 
as payable is not correct, he would be an 
assessee desiring to ‘deny his liability to 
be assessed under this Act’ and there- 
fore it would be unfair to deny him the 
right of appeal to the A. A. C. 
(Paras 11, 21) 
On the other hand, if after resorting 
to S. 18-A (1) the I. T. O, were to pro- 
ceed against the assessee by way of 
charging penal interest on him either 
under §. 18-A (6) or under 5S. 18-A (8) 
and the assessee challenges merely the 
quantum of penal interest charged to 
him that is merely raises a contention 
that the interest charged is excessive or 
should be waived altogether, he would 
have no right of appeal to the A. A. C. 
inasmuch as the assessee in that event 
would not fall within the phrase “as- 
sessee denying his liability to be assessed 
under this Act” occurring in S. 30 (1). 
ATR 1955 Bom 255 and (1965) 56 ITR 269 
(Bom) Approved. (1977) 108 ITR 935 
(Kant) Rel. on. (1963) 48 ITR 404 (Bom) 
Disting. (1955) 28 ITR 156 (Andhra), 
(1968) 70 ITR -863 (Mad), (1975) 100 ITR 
603 (Guj) and 1976 Tax LR 234 (Gauhati) 


Criticized. (Paras 11, 21) 
Anno: AIR Manual (2nd Edn.), I-T. 
Act, 1922, 5. 18A, N.7; S. 30, Notes 1. 2. 
Cases Referred: Chronological Paras 

(1977) 108 ITR 869 (Bom) 
(1977) 108 ITR 985 (Kant) -9, 20 
1976 Tax LR 234 : 103 ITR 505 (Gauhati) 
8, 18 
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(1968) 70 ITR 863 (Mad) 7, 16 
. (1965) 56 ITR 269 (Born) 3, 4, 7, 9, 14 
AIR 1963 SC 1066: 48 ITR 206 7, 9, 17 
(1963) 48 ITR 404 (Bom) 4, 7, 14 
AIR 1961 SC 609: 41 ITR 425 - 4 
AIR 1961 SC 1265:42 ITR 123 4 
AIR 1958 Bom 430: 33 ITR 529 9 
(1955) 28 ITR 156 (Andhra) 7, 16 
AIR 1955 Bom 255: 27 ITR 192 4, 5, 


7, 9, 10, 12, 13, 14, 16 
AIR 1953 All 482: 23 ITR 226 7, 15, 16 
AIF. 1938 PC 175:6 ITR 414 10 


R. J. Joshi with V. J. Pandit, for Ap< 
plicant; S. E. Dastur with S. P. Mehta, 
for Respondent. - 

“TULZAPURKAR Actg. C.3.:-—— In this 
reference made under $S. 66 (1) of the 
Income-tax Act, 1922 two questions -have 
been referred to this Court by the 
Appellate Tribunal for determination, 
the second of which is clearly concluded 
by the decision of this Court rendered 
on 16th Nov. 1976 in I. T. Reference 
-No. 35 of 1967, while on the first ques- 
tion since there are apparently conflict- 
` ing views expressed in two decisions of 
our Court, the same has been referred 
to this larger. Bench. The two questions 
referred to this court by the Tribunal 
run thus: 


1} Whether, on the facts and in the 
circumstances of the case, an appeal to 
the Appellate Assistant Commissioner of 
Income-tax against the levy of penal in- 
terest was competent? 

2) Whether, on the facts and in the 
circumstances of the case, the assessee 
was entitled to relief under 5. 15C of 
the Act of 1922 in respect of dividend 
received from Telco, on the basis that 
27% of the dividend was exempt as de- 
clared in the dividend warrant, or on the 
basis that only 24% was exempt as 
ordered by the Income-tax Officer? 

2. At the outset it may be stated that 
the second question mentioned above is 
concluded by the decision of this Court 
rendered in I-T. Reference No, 35 of 
1967 (C. I. T. v. Tata Engg. & Loco- 
motive Co. Ltd., Bombay) on 16th Nov., 
1976* and it may be stated that when 
the first question was referred to a larger 
bench Mr. Joshi appearing for the Reve- 
nue had fairly stated that the second 
question was concluded -by the aforesaid 
decision and that when the reference 
will be argued before the larger bench 
he will concede that the assessee was 
entitled to the relief under S. 15C of the 
Indian Income-tax Act, 1922 in respect 


® Reported in (1977) 103 ITR 869 (Bom), 
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of dividend received from Telco on the 
basis that 27% of the dividend was ex- 
empt as declared in dividend warrant, 
Mr. Joshi has accordingly stated before 
us that the second question may be 
answered in favour of the assessee, We 
accordingly answer the second question 
in favour of the assessee to the effect 
that relief under S. 15C of the 1922 Act 
will be available to the assessee in res- 
pect of dividend received by it from 
Telco on the basis that 27% of the divid- 
end was exempt as declared in the divi} 
end warrant. 


3. Turning to the first question, a 
few facts giving rise to the question may 
be stated: The question relates to the 
assessment year 1958-59, the relevant 
previous year.being the year ended on 
3ist March, 1958. The assessee (M/s. 
Daimler Benz A. G., West Germany) is 
a non-resident company having twe 
sources of income: (a) the share of pro~ 
fit and royalty receivable from Telco. 
under an agreement dated 3-10-1955 and 
(b) dividend on shares of Telco held 
by it. In the assessment done under 
S. 23 (3) of the Act, the Income-tax 
Officer assessed the total income of the 
assessee at Rs. 15,11,303/- which was 
comprised of net income from the busi« 
ness (Rs, 10,09,157/-) and dividend in- 
come (Rs, 5,02,146/-). After granting cer~ 
tain relief under S, 15C (4) in respect of 
dividends (with which we are not con- 
cerned while dealing with the question 
under reference) the I. T. O. charged 
penal interest under S. 18A (8) and also 
directed that action under S. 18A (9) (b) 
will be taken separately for the failure 
of the assessee to file under 5, 18A (3) 
an estimate of income and deposit taxes 
payable on the basts of.such estimate. 
Against the order charging penal interest | 
under S. 18A (8) the assessee preferred 
an appeal to the Appellate Assistant 
Commissioner but the Appellate’ Assit, 
Commissioner refused to entertain the 
appeal on the ground that no appeal was 
provided in the Act against the levy ci 
penal interest, The assessee carried the 
matter in further appeal to the Appel- 
late Tribunal and the Tribunal relying 
upon the decision of this Court in 
Mathuradas B. Mohta v. Commr. of In- 
come-tax, Poona ((1965) 56 ITR 269) teok. 
the view that the position taken up by 
the A. A. C. was untenable. The Tribu- 
nal held that the ratio of that decision 
was that the amount of interest deter- 
mined under S. 18A (8) was a tax within 


the meaning of the Act, that the assesses 
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would have a right to file an appeal to 


the A. A. C. against an order under 
S. 18A (8) by virtue of the claus? 
“denying his ‘liability to be assessed 


under this Act” occurring in S. 30- andà 
that though the decision related to inter- 
est charged under S. 18A (8), the rativ 
thereof was quite wide to cover a case 
under S. 18A (6) (treating the I. T. O.'s 
order as one under sub-s, (6) of S. 18A). 
The Tribunal accordingly set aside the 
order of the A. A. C. and directed him 
to dispose of the contention of the asses- 
see on merits de novo, At the instance 
of the Commissioner of Income-tax tke 
first question set out at the commence~ 
ment of the judgment has been referred 
to this Court for its opinion. 


4. At the outset it may be stated that 
on the point as to whether an appeal lies 
to the Appellate Assistant Commissioner 
against an order charging penal interest 
under S. 18A of the 1922 Act, two Divi- 
sion Benches of this Court have taken 
apparently conflicting views. In the case 
of Keshardeo Shrinivas Morarka v. CLZ. 
((1963) 48 ITR 404 (Bom)) the Incom2- 
tax Officer had served a demand notize 
on the assessee under S. 29 ‘for payment 
of tax under S. 18A (1) on the basis of 
the last completed assessment for 1948- 
49; in reply to this notice the assess2e 
informed the I.T.O. on 13th Sept., 1950 
that during the tax year 1950-51 he had 
suffered a loss in his business and tne 
hotice of advance payment of tax there- 
fore should be waived. After completing 
the regular assessment for 1951-52 tne 
Income-tax Officer charged interest in 
accordance with the provisions of Sec- 
tion 18A (6), in view of the fact that no 
payment had been made by the assessee 
against advance . tax demanded. After 
the assessment had been made, the In- 
come~tax Officer had also made a reassess- 
ment when he found that there was cer- 
tain S. 23A dividend also to be includ=d 
in the assessee’s income and at the time 
of the reassessment he also made a con- 
sequent alteration in the amount of the 
penal interest computed by him. There 
was thus in all a total interest of 
Rs, 7,923/- demanded as penal interest 
from ‘the assessee by the Income-tax 
Department. In the appeal which the 
“assessee filed against his assessment,. he 
also challenged the item of penal inter~ 
est. The Appellate Assistant Comm:s« 
sioner did not entertain the appeal in so 
far as it related to the levy of penal 
interest on the ground that it was rot 


‘appealable. The A. A.C.’s view as to the 
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maintainability of the appeal was con- 
firmed by the Tribunal, relying on the 
decision of this Court in Commr. of 
Income-tax v. Jagdish Prasad Ramnath 
(27 ITR 192) : (AIR 1955 Bom 255). Since 
S. 30 of. the 1922 Act relating to appeals 
from the orders of the I. T. O. did not 
specifically provide for an appeal against 


‘the levy of penal interest under S. 18A (8) 


or S. 18A (8), it was contended on behalf 
of the assessee on a reference to this 
Court that the penal interest levied under. 
the said provision would be appealable ` 


‘because it formed part of the assessment 


and an assessee ‘denying his lability to 
-be assessed under this Act’ would be 
entitled to appeal under S. 30 (1) of the 
Act. That contention was negatived and 
the Division Bench took the view that 
no appeal lay to the A. A. C. against 
the levy of penal interest correctly com- 
puted in accordance with the provisions 
of S. 18A (6) of the Act. Following the 
earlier decision of this Court in Jagdish 
Prasad Ramnath’s case (27 ITR 192): 

(AIR 1955 Bom 255) the Division Bench 
consisting of Tambe and V. S, Desai, JJ. 
accepted the position that the distinc- 
tion between a tax and penalty had been 
borne in mind by the legislature in lay- 
ing down the provision of appeals in 
S. 30, inasmuch as, wherever a right of 
appeal against an order imposing penalty 
was intended to be given, the same was 
specifically provided in the said section 


and therefore the absence of a specific - 


provision .giving a right of appeal against 
an order imposing penal interest under 
S. 18A (6) or S. 18A (8) in the scheme 
and context of the other provisions of 
S. 30 .would clearly indicate that no 
right of appeal was intended to be given 
against such order and such right of ap- 
peal was not capable of being incorporat- 
ed in the provisions of S. 30 by pointing 
out that. the expression “liability to be 
assessed under the Act” used in the sec- 
tion was capable of including the liabi- 
lity to pay a penalty. On ‘the other hand, 
in the subsequent case of Mathuradas B. 
Mohta v. C. I. T., ((1965) 56 ITR 269) 
(Bom) the. facts briefly stated were 
these: For the assessment year 1947-48 
the assessee was claiming that he should 
be assessed in that year in his status as 
an individual. Advance tax however was 
not paid by him in his capacity as an 
individual but as the department was 
insisting on taxing him in his status of 
a Hindu undivided family, advance tax 
had been paid by him in that capacity. 
The I. T. O. took the view that the 
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assessee in his status as an individual 
was a distinct independent entity, that 
he was in that year claiming the status 
as in individual and therefore under 
sub-s. (3) of S. 18A of the Act there was 
an obligation on him to submit an esti- 
mate of his income and pay an advance 
tax. He, not having done so, was liable 
to pay interest as provided in sub-s. (8) 
of- S. 18A. The Income-tax Officer ac- 
cordingly calculated the amount of inter- 
est at Rs. 24,214-11-0 and added it to 
the demand of 
the assessee. The assessee had taken an 
appeal against the assessment order and 
one of the grounds taken was that the 
I. T.O. was in error in holding that in 
the circumstances of the case the penal 
interest was chargeable. It was argued on 
behalf of the assessee that the full pay- 
ment of advance tax was made under 
S. 18A as at that time the authorities 
had held that there was no partition and 
the departmert had been assessing the 
assessee as a Hindu undivided family. 
The A. A. C. accepted this contention 
and held that the penal interest was not 
chargeable, In an appeal taken by the 
department before the Tribunal this 
finding of the A. A. C, was challenged 
and the contention raised was that the 
&. A. C. was incompetent to entertain 
arn appeal on the question of charge of 
penal imterest. The Tribunal upheld this 
contention of the department and held 
that the A. A. C. was not justified in 
.entertaining that contention and in this 


view of the matter the Tribunal set aside ` 


the A. A. C.’s order in that respect. At 
the instance of the assessee the question 
whether on the facts and in the circum- 
stances of the case an appeal tothe A.A.C. 
against the charge of penal interest was 
competent was referred to the High Court. 

The Division Bench consisting of Tambe 
-~ and Abhyankar, JJ. felt that the first 
question that arose was whether the levy 
of interest under S, 18A amounted. to 
levy of tax under the Act and relying 
upon two Supreme Court decisions in 
Abraham v. Income-tax Officer, Kotta- 
yam (41 ITR 425): (AIR 1961 SC 609) 
and C. I. T. v, Bhikaji Dadabhai & Co., 
(42 ITR 123): (AIR 1941 SC 1265) took 
the view that the ratio that emerged 
from those two decisions was that what- 
ever addition (by way of penalty) was 
made in the amount of tax by reason of 
the provisions of the Act which formed 
part of the machinery of assessment of 
tax liability. was a tax and that since 


under sub-s. (8) of S. 18A the amount 


the amount due from. 
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of interest determined in accordance 
with the provision of sub-s. (6) was liable 
to be “added to the tax as determined 
on the basis of the regular assessment”, 
it was clear that the amount of irterest 
determined under sub-s. (8) of S.-18A 
was an addition to the tax and this addi~ 
tion to the tax had been made by reason 
of the provisions of the section which 
formed part of the general machinery 
for assessment of tax liability created by 
the Income-tax Act. That being the posi- 
tion according to the Division Bench, 
the amount of penalty was tax within 
the meaning of the Act and the assessee 
had been disputing his liability to pay 
interest under S. 184; in other words, 
the assessee was denying his liabilizy to 
be assessed to tax which is designated 
as interest under S., 18A of the Act. In 
the opinion of the Division Bench, there- 
fore, the assessee would have a right to 
file an appeal under tke phrase “denying 
his liability to be assessed under this 
Act” occurring in S. 30 of the Act. It 
appears clear that the earlier decision 
in Morarka’s case ((1963) 48 ITR 404) 
(Bom) was not brought to the notice of 
the Division Bench but the decision of 
this Court in Jagdish Prasad Ramrath’s 
case (27 ITR 192) : (AIR 1955 Bom 255)) 
was brought to the notice of the Divi- 
sion Bench and it was pointed out that 
in that case (Jagdish Prasad Ramrath’s 
case (27 ITR 192) : (AIR 1955 Bom 255)) 
the Court had proceed2d on the basis 
that there was a clear distinction be- 
tween the tax and the penalty or penal 
interest and therefore an assessee who 
merely denied his liability to pay penalty 
or penal interest should mot be saic to 
deny his liability to bə assessed under 
the Income-tax Act. But the Division 
Bench in conmection with that decision 
(Jagdish Prasad Ramneth’s case) has ob- 
served thus: 


` “It is to be noticed that the decisions 
in Abraham’s case and Bhikaji Dada- 
bhai’s case were then not available. In 
view of the decision of their Lordships 
it can hardly be said chat any material 
distinction between “tax” and “penalty” 
has remained. However, it is not neces- 
sary for us to go into the question fur- 
ther. All that has been held by this Court 
is that the assessee is not entitled zo a 
right of appeal merely against an order 
of the Income-tax Officar imposing renal 
interest under S. 18A of the Income-tax 
Act for failure to pay advance tax. In 
the instant case the appeal has mot been 
filed by the assessee merely against an 
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order made by the Income-tax Officer 
under S. 18A of the Act, but the appeal 
is filed against the order of assessmen: 
as a whole and one of the. grounds there- 
in is that the addition of interest is bad 
in law.” 


It will thus appear clear that in this 
latter decision no reference has .been 
made to the earlier decision in Morarka’s 
case ((1963) 48 ITR 404 (Bom)) and ths 
decision of this Court in Jagdish Prasad 
Ramnath (27 ITR 192) : (AIR 1955 Bon 
255) has been side-tracked for two re» 
sons: (a) that the distinction between 
the tax and penalty made in Jagdish 
Prasad Ramnath’s case may not hold 
good in view of the two decisions of the 
Supreme Court in Abraham’s case and 
Bhikaji Dadabhai’s case and (b) that Jaz- 
dish Prasad Ramnath’s case was distic- 
guishable on the footing that all that it 
had decided was that an appeal merely 
against an order imposing penal interest 
did not lie, whereas in the case befare 
the Division Bench the appeal filed y 
the assessee was not merely against the 
levy of penal interest but was against the 
order of assessment as a whole and one 
of the grounds taken in appeal was that 
addition of interest was bad in law, We 
point out that in Morarka’s case ((1963) 
48 ITR 404 (Bom)) the appeal filed by 
the assessee was not merely against the 
levy of penal interest but was an appeal 
against the Income-tax Officer’s regular 
assessment and in such appeal he had 
challenged the item of penal interest. 
Even so, the Division Bench (in Morar- 
ka’s case) held that no appeal lay to the 
A, A. C. against the levy of penal 
interest. 


5. Apart from the question whethar 
the distinction made is valid or not, fhe 
question, in our view, really turns upon 
the proper interpretation of the phrase 
“denying his liability to be assessed 
under this Act” occurring in S. 30 (1) of 
the Act and from that point of view the 
real ratio of this Court’s decision 
in the case of Jagdish Prasad Ram- 
nath (AIR 1955 Bom § 255) ` will 
. have to be properly understood. Hew- 
ever, it is because of the aforesaid two 
apparently conflicting decisions that have 
been rendered by the Division Benches 
of this Court on the point that the quzs- 
tion under consideration has. been ref=r- 
red to this larger Bench. 

6. An analysis of the provisions of 
S. 18A, which was introduced in the 1722 
Act by Act No, 11 of 1944 shows tzat 
the said section: contains machinery for 

. af 
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assessment of advance tax. Sub-sec. (1) 
deals with a case of an assessee, who is 
an old assessee and.who is to pay ad- 
vance tax on the basis of his previous 
income and sub-s, (2) enables such an 
assessee to. make an estimate, if, in his 
opinion, the income of subsequent year 
is likely to be less; sub-s. (3) deals with 
the case of a new assessee and in his 
case he is to make an estimate himself 
and if he does make an estimate, then, 
he has got to pay advance tax in the 
manner laid down in that sub-section; 
sub-s. (6) of S. 18A of the Act provides 
that where an assessee has paid. tax’ 
under sub-s. (2) or sub-s, (3) and the 
payment of advance tax is less than 80% 
of the final assessment in that particular 
year, he is liable to pay imterest at the 
rate of 6% p.a.; the third proviso to this 
sub-section is important and it runs thus: 


“Provided also that, where, as a result 
of an appeal under S. 31 or S. 33 or a 
revision under S. 33A or of a reference 
to the High Court under S. 66, the 
amount on which interest was payable 
under this sub-section has been reduced 
the interest shall be. reduced accordingly 
and the excess interest paid, if any, shall 
with the amount 
of income-tax that is refundable :’ 


It is clear that this proviso lays down a 
machinery for automatic reduction of 
interest and refund if higher interest 
has been paid and the automatic reduc- 
tion will depend upon the amount on 
which interest is liable to be paid being 
reduced. Sub-sec. (8) deals with a case 
where after the regular assessment has 
been made the Income-tax Officer dis- 
covers that no advance tax has been paid 
at all, in which case also there is liabi- 
lity to pay interest “calculated.in the 
manner laid down in sub-s. (6)” and the 
amount of interest is to be added to the 
tax as determined on the basis of the 
regular assessment. It is also clear that 
interest “calculated in the manner laid 
down in sub-s, (6) will include the third 
proviso to that sub-section. In other 
words, there would be an automatic re- 
duction of interest not only in a case 
falling under sub-s, (6) but also falling 
under sub-s. (8) if the higher authority 
were to reduce the amount on which 
interest was liable to be paid. 
instant case, the assessee did nat pay 
any advance tax as, in its opinion, it was 
under no obligation to pay advance tax 
under S. 18A, inasmuch as, being a non- 
resident Company its income fell- under 
S. 18 of the Act, that is to say, an in- 


In the . 
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come in respect of which tax payable 
was liable to be deducted at source by 
Telco at the time of payment. It, 
therefore, did not file any estimate of 
income under S. 18A (3) nor deposit tax 
‘payable on the basis of such estimate. 
Since, however, no advance.tax was paid, 
penal interest was charged to the asses- 
see under S. 18A (8) of the Act and the 
E T. O. also directed that action under 
5. 18A (9) (b) be taken separately for 
failure to comply with the provision of 
5. 18A (3) of the Act. The question is 
whether the order imposing penal inter- 
est is. appealable to the Appellate Assis- 
tant Commissioner and that will depend 
upon whether the case is covered by 
S. 30. Section 30 contains provisions 
with regard to appeals to Appellate 
Assistant Commissioner against certain 
orders of the Income-tax Officer. On a 
reading of that section it will appear 
clear that no appeal has been specifically 
provided against the order made either 
under S, 18A (6) or under S, 18A (8), but 
sub-s, (1) of S. 30, inter alia, provides 
that any assessee denying his liability 
to be assessed under this Act may appeal 
to the A. A. C, against an order of the 
{. T. O. and the question is whether the 
assessee in the instant case falls within 
the phrase “denying his liability to be 
assessed under: the Act” and that will 
depend upon the true or correct inter- 
pretation of that phrase. 


7. Mr. Joshi appearing for the Reve- 
nue contended that it was well settled 
that appeal is a creature of statute and 
unless a right of appeal is provided for 
under the concerned enactment, there 
would be no right of appeal available to 
a litigant; he pointed out that the entire 
concept of advance payment of tax as 
provided for by S. 18A. which was im- 
troduced in the 1922 Act by Act 11 of 
1944, deals with the process of early col- 
lection of tex the basis being the prin- 
ciple of “pay as you earn”, that is. pay- 
ing tax by instalment in respect of in- 
come of the very year in which the tax 
is paid; in other words, under the scheme 
of S. 18A no process of assessment is 
involved, In this behalf he referred us to 
certain observations of the Supreme 
Court in Purshottamdas Thakurdas’s case 
(48 ITR 206) : (AIR 1963 SC 1066) and 
the relevant okservations which appear 


at page 211 of the report (48 ITR): (at 


page 1069 of AIR SC) run thus: 


"The section attempts to reconcile the 
principle of advance payment of tax with 


ALR. 
the scheme of the Act which is to tax 
the income of the previous year. The 


basis of the section is the principle of 
“pay as you earn”, that is, paying tax 
by instalments in respect of the income 
of the very year in which the tax is 
paid. Sub-sec. (1) provides for the pay- 
ment of tax in respect of the ircome of 
“the latest previous year” while under 
sub-s. (11) the tax so paid is treated as 
having been paid in respect of the in- 


.come of the year of payment and credit 


therefor is given to the assessee in the 
regular assessment made in the next 
financial year. The advance payment 
of tax is only provisional, and if after 
the regular assessment is made the tax 
paid in advance is found to be in excess 
of the tax payable, the assessee would 
be entitled to a refund of such excess.” 

He further pointed out that the concept 
of advance payment of tax being merely 
a process of early collection of tax- 
based on the principle of “pay as you 
earn” receives further support from the 
fact that even in regard to charge of 
penal interest there is a provision (third 
proviso to sub-s, (6) of S. 18A) which 
lays down a machinery for automatic 
reduction of penal interest payable and 
refund if higher interest has been paid 
and the automatic reduction depends 
upon the amount on which interest is 
liable to be paid being reduced in ap- 
peals or revision preferred against regu- 
lar assessment. He also pointed out that 
the aspect that S. 18A merely deals with 
the collection of advance tax becomes 
clear from the fact that the said section 
was introduced in Chap. IV of 1922 Act, 
which deals with the topics like deduc- 
tion of tax at source, etc. and >ecomes 
crystal clear from the fact that in the 
1961 Act provisions pertaining to ad- 
vance payment of tax are included in 
Chap. XVII which deals with collection 
and recovery of tax. Relying upon this” 
aspect he contended that neither when 
steps are initiated to enforce payment of 
advance tax nor when penal interest is 
charged either under S. 18A (6) or Sec- 
tion 18A (8) any process of assessment 
is involved and therefore an assessee' 
who feels aggrieved by an order passed 
by I. T. O. impesing penal interest on 
him either under S. 184 (6) or S. 18A(8) 
cannot be regarded as “an assessee deny-, 
ing his liability to be assessed under this 
Act”, a phrase occurring in S. 30 (1) of 
the Act and as such no appeal against 
thé order imposing penal interest either 
under S. 18A (6) or S. 18A (8) would lie. 
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to the A. A. C.- In support of his con- 
tention strong reliance was placed by 
him upon two decisions of- this Court, 
viz. Commr. of Income-tax, Bombay City 
v. Jagdish Prasad Ramnath (27 ITR 
192) : (ATR 1955 Bom 255), Keshardeo 
Shrinivas Morarka v. Commr. of In 
come-tax (Central), Bombay  ((1963) 48 
ITR 404) (Bom) and three decisions, one 
each of Allahabad High Court, Andhra 
High Court and Madras High Cour, 
viz. Deo Sharma v. Commr. of Income- 
tax, U.P. (23 ITR 226): (AIR 1953 Al 
482), Boddu Seetharamaswamy v. Cow- 
_ missioner of Income-tax, Madras, ((1955) 
. 28 ITR 156) and South India Flour Mils 
Private Ltd. v. Central Board of Direct 
Taxes, New Delhi ((1968) 70 ITR 
863) all of which were rendered under 
the 1922 Act, He contended that Mathure- 
das B., Mohta’s case ((1965) 56 ITR 268) 
(Bom) should be regarded as having been 
wrongly decided by this Court, especia- 


ly when the decision: was rendered witk- - 


out the earlier -- decision in Morarka's 
case being brought to the notice of tke 
_ Court, 


8 Mr. Joshi also relied upon tke 
position arising under the 1961 Act. Ee 
pointed out that -before the enac-- 
ment of the 1961 Act in the Report of 
the Direct Taxes 
guiry Committee (popularly known as 
“Tyagi Committee’ Report) while con- 


sidering the question of conferring rights © 


of appeal a specific recommendation hed 
been made by Tyagi Committee (Vide 
para 4.26 at page 86 of the Report) that 
rights of appeal should be provided 
against the orders passed by the Incom- 
tax Officer under Ss, 18A (6), 18A (7) and 
18A (8) authorising levy of interest and 
Ss. 18A (9) and 18A (10) authorising levy 
of penalty in instances of late payment 
er non-payment of the correct amount 
of advance tax, but when the Income-tax 
Bill was referred to the Select Commit- 
tee, the Select Committee’s recommenda- 
tion was that an order made under S. 216 
(equivalent to old S. 18A (7)) should be 
made appealable and accordingly undar 
S. 246 (m) of the 1961 Act an appeal was 
provided against an order charging 
imterest in a case falling under S. 216 
{equivalent to old S. 18A (7)) and the 
ultimate result has been that no appeal 
has been provided for in the 1961 Act 
against orders of penal interest passed 
under S. 215 (equivalent to old S. 164A 
(6)) and S. 217 (equivalent to old S. 1&A 
(8). In other words, -according to 


Mr. Joshi, even while enacting the 1931 
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Act notwithstanding the recommendation 
made by the Tyagi Committee, the Par- 
liament ultimately provided for an ap >- 
peal only against an order falling under 
S. 216 (equivalent to old 5..18A (7)) and 
this, according to Mr. Joshi, suggests 
that order- levying penal interest either 
under S. 18A (6) or under’ S. 18A (8) 
would not be appealable under S. 30 (1) 
of the 1922 Act. He relied upon two deci- 
sions — one of the Gujarat High Court 
and the other of Gauhati High Court — 
viz. Commr, of Imcome-tax, Gujarat v. 
Sharma Construction Co, ((1975) 100 ITR 
603) and K. B, Stores v. Commr. of In- 
come-tax, Assam (103 ITR 505): (1976 
Tax LR 234) — both rendered under the 
1961 Act.- 


9. On the other hand, Mr. pastes for 
the assessee contended that the phrase 
“assessee .denying his liability to be 
assessed under this Act” occurring in 
S. 30 (1) of the. Act should be interpret- 
ed by having regard to the definition of 
the expression “assessee” as given in 
S. 2 (2) of the Act and the provisions of 
S. 23 of the Act. According to him, under 
S. 2 (2) “assessee” means “a person by 
whom income-tax or any other sum of 
money is payable under this Act” and 
under sub-s. (1) of S. 23 what the In- 
come-tax Officer is: called upon to do, 
after being satisfied that a return made 
under. S. 22 is complete, is that “he 
shall assess the total income of the asses- 
see and shall determine the sum payable 
by him on the basis of such return.” 
Similarly in a case falling under sub- 
sec, (3) of S. 23 after hearing such evid- 
ence as may be produced and such other 
evidence as he may require on a specific 
point, the Income-tax Officer is expected 
by his order to “assess the total income 
of the assessee and determine the sum 
payable by him on the basis of assess- 
ment”; and he contended that if in the 
light of these provisions the phrase ` 
“assessee denying his liability to be 
assessed under the Act” is interpreted, 
it would mean (a) an assessee who denies 
his liability to be assessed tc any sum 
under the Act (the word ‘sum’ would 
tax, penalty or interest) at 
any rate (b) an assessee who denies his 
liability to be assessed to tax under the 
Act, which would include denial of 
liability to pay advance tax and as a 
consequence denial of liability to pay 
penal interest, and, according to him, on 
either. of these interpretations if an 
assessee were to deny his liability to be 
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assessed to acvance tax at all and as a 
consequence he denies his liability to 
pay penal interest, such an  assessee 
would clearly fall within the expression 
“assessee denying his liability to be 
assessed under this Act” occurring in 
S. 30 (1) of the Act and he would have 
a right of appeal under S. 30 (1) to the 
A. A. C. He urged that if the ratio of 
this Court’s decision in Jagdish Prasad 
Ramnath’s case (27 ITR 192): (AIR 1955 
Bom 255) was correctly appreciated, it 
would follow that what was decided by 
this Court in that case was that a mere 
appeal against the quantum of penal 
interest charged (the same being automa- 
tic) either under S. 18A (6) or S. 18A (8) 
was not competent but that if the asses- 
see were to deny his liability to be 
assessed to advance tax at all (which 
point must be regarded as implicitly 
_ decided when the I.T.O. levies or charges 
penal interest) the assessee would have 
a right of appeal. to the A. A. C. under 
S. 30 (1) of the Act. He pointed out that 
the phrase “assessee denying his liability 
to be assessed under this Act” occurring 
in S. 30 (1) of the Act would cover cases 
where the denial of liability to be asses- 
sed may be entire or partial and five 
. different types of cases could properly 
fall within the said phrase, namely (a) 
an assessee contending that he is mot 
within the ambit of the Act at all; for 
{nstance, a non-resident, (b) an assessee, 
though. falling within the ambit of the 
Act, contending that his income sought 
to. be assessed is not chargeable at all; 
for instance, agricultural income, (c) an 
assessee having chargeable income but 
contending that the same falls to be 
assessed under one and not the other 
head; for instance, when he receives an 
income from the house property but 
contends that the same is not liable to 
be taxed under the head ‘Income from 
_ property” but is liable to be taxed under 
the head “Business income” or vice 
versa, (d) an assessee may accept a 
particular head of income but denies 
the source of that income; for instance, 
when he contends that he has income 
from business but contends that such 
income is from “A” business and not 
from ‘B’ business and (e) an  assessee 
contending that part of the income from 
particular business is not assessable. 


According to Mr. Dastur all these are 
cases which would fall ‘within the 
phrase “assessee denying his liability to 
be assessed under the Act”, the denial 
being either entire or partial, and ac- 
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cording to him, in all these cases if the 
Income-tax Officer were to decide that 
the assessee was liable to advance pay- 


ment of tax and if he were' to levy fur~ 


ther penal interest on him either under 
S. 18A (6) or 8, 18A (8), the assessee 
would have a right of appeal under 
S. 30 (1) of the Act. In support of his 
contention strong reliance was placed by 
him upon the decision of this Court in 


_ Jagdish Prasad Ramnath’s case (27 ITR 


192) : (ATR 1955 Bom 255) whose ratio, 
according to him, lays down the aforesaid 
proposition. He also relied upon the deci- 
sion of the Supreme Court in Purshottam- 
das Thakurdas v. C. L T., Bombay CityI 
(48 ITR 206) : (AIR 1963 SC 1066); deci- 
sion of this Court in Mathuradas B. 
Mohta v. C.I. T., Poona, ((1965) 56 ITR 
269) and an unreported decision of Kar- 
nataka High Court in National Products, 
Bangalore v. C. I. T., Mysore, Bangalore 
(LT.R.C. No. 35 of 1974) decided on 18-3- 
1976* a copy of which was made available 
to the Court. As regards position arising 
under the 1961 Act on which strong reli- 
ance was placed by Mr. Joshi he contend- 
ed that the mere fact that the Tyagi 
Committee had recommended that appeals 
should be provided for against orders 
made by the Income-tax Officer under 
Ss. 18A (6), 18A (7) and 18A (8) but that 
ultimately in the enactment on the 
recommendation of the Select Committee 
an appeal has come to be provided for 
under S, 246 (m) against an order made 
under S. 216 (equivalent to old S. 18A(7)) 
cannot carry the Revenue’s case any 
further, In the first place, he urged that 
in the instant case the Court is not con- 
cerned with the position arising under 
the 1961 Act but with the position aris- 


ing under the 1922 Act and the Court 
is merely concerned with the proper 
interpretation cf the phrase ‘“assessee 


denying his liability to be assessed under 
this Act” occurring in S. 30 (1) of the. 
1922 Act. Secondly he contended that 
the mere fact that an appeal had been 
specifically provided for in the new Act. 
against am order made under S. 216 


(equivalent to old S. 18A (7)) would not 
necessarily go to show that the Legisla-. 


ture did not want to provide for any 
appeal against ar order made under. 
S. 215 (equivalent to old S. 18A (6)) or 
S. 217 (equivalent to old S. 18A (8)), 
for, instances have occurred where the 
Legislature has expressly provided for 
an appeal even where under the well- 


* (1977) 108 ITR 935 (Kant), 
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settled position of law as evidenced by 
the decided cases an appeal lay to higher 
authorities and in that behalf he point- 
ed out that though the Bombay High 
Court in its decision in S. M. Modi ~. 
Commr. of Income-tax, Bombay City-I 
(33 ITR 529) : (AIR 1958 Bom 430) had 
settled the position that where a person 
is sought to be deemed “an assessee Mm 
default” under S. 18 (7) on the ground 
that he did not deduct tax from tke 
salary paid to a non-resident employee 
under S. 18 (3A), and is directed to 
pay income-tax and super-tax in the 
case of that employee, that person is 
charged with tax under the Act and if he 
denies his liability to be charged with 
such tax, he is entitled to appeal under 
S. 30 (1) of the Act, even so a specific 
provision in the 1961 Act has been made 
in S. 246 (1) providing for an appeal 
against an order made under 5S. 2/1 
(equivalent to old S. 18 (7)). According 
to him further, the position u/s. 246 
of the 1961 Act may not be different, for, 
under S. 246 (c) an appeal to the A. A. C. 
is provided for in the case of “an order 
against the assessee where the assessze 
denies his liability to be assessed under 
this Act” and it is possible that notwith- 
standing the specific provisions of S. 246 
(m) which provides for an appeal agair.st 
the order made under Sec, 216 (equiva- 
lent to old S. 18-A (7)), an ` appeal 
against an order charging penal interest 
either under Sec. 215 (equivalent to cld 
S. 18-A (6)) or S. 217 (equivalent to old 
S. 18-A (8)) may lie to A. A. C. uncer 
S. 246 (c) where the assessee, for in- 
stance, would be denying: his liability to 
pay advance tax at all; and in that be- 
half he strongly relied upon the Karra- 
taka High Court’s decision referred to 
earlier, He, therefore, urged that the 
position arising under the 1961 Act 
would be the same and the question 
referred should be answered on the pro- 
per interpretation of the phrase “asses- 
see denying his liability to be assessed 
under this Act” occurring in S. 30 (1) of 
the 1922 Act or in Sec. 246 (c) of the 
1961 Act. l 


10. It cannot be disputed that umləss 
the concerned enactment provides for an 
appeal the litigant would have no right 
of appeal, Further there is mo doubt 
that in S. 30 of the 1922 Act, whch 
deals with the topic of appeals to the 
Appellate Assistant Commissioner against 
orders passed by the Income-tax Officer, 
no appeal has been specifically proviced 
against an order passed by an Income- 


„other hand, 
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tax Officer under S.18-A (6) or S. 18-A 
(8) but it is obvious that the answer to 


the question referred to us must depend 


upon the true and proper construction 
of the phrase “any assessee denying his 
liability to be assessed under this Act” 
occurring in S. 30 (1), for, if an assessee 


ean bring his case within the true mean- 


ing of that phrase, he would have a 
right of appeal. It is true that the expres- 
sion “assessment” occurring in the Act 
bears a different meaning according to 
the context in which it is used and the 
question is, what meaning should be 
given to the expression “assessed” 
occurring in S. 30 (1) of the Act. The 


` Privy Council have in the case of Commr. 


of Income Tax, Bombay -v. Khemchand 
Ramdas (6 ITR 414, at p. 416): (AIR 1930 
PC 175) pointed out that one of the 
peculiarities of most Income Tax Acts 
is that the word “assessment” is used as 


. meaning . sometimes the computation of 


income, sometimes the determination of 
the amount of tax payable and sometimes 
the whole procedure laid down in the 
Act for imposing liability upon the tax- 
payer and their Lordships have pointed 
out that the Indian Income-tax is no 
exception in this respect. Therefore, 
“assessment” may not only be computa- 
tion of income, it may not only be the 
determination of the amount of tax pay- 
able but it may refer to the whole pro- 
cedure laid down in the Act for impos- 
ing liability upon the  tax-payer. 
Mr. Joshi contended that since the con- 
cept of advance payment of tax is noth- 
ing but a process of collection of tax 
based on the principle of ‘Pay as you 
earn’, there is no question of any >rocess 
of assessment at all being involved when 
the I. T. O. resorts to S. 18-A as well as 
when he further resorts to S. 18-A .(6) 
or S. 18-A (8) of the Act and. according 
to him further, the expression “assessed” 
occurring in-S. 30 (1) is referable to the 
whole procedure laid down in the Act 
for imposing liability upon the tax-payer. 
He, therefore, urged that against an 
order levying penal interest either under 
S. 18-A (6) or S. 18-A (8) no appeal 
would lie to the A. A. C. inasmuch as, 
an assessee against whom such an order 
has been made cannot be regarded as-an 
“assessee” who is ‘denying his liability 
to be assessed under this Act.’ On the 
according to Mr. Dastur, 
every order passed by an Income-tax 
Officer levying penal interest either 
under S. 18-A (6) or under S. 13-A (8) 
involves two decisions of an Income-tax 
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Officer viz. (a) a decision that the asses- 
see is liable to pay advance tax and (b) 


a decision on. the quantum of penal in- 


terest to be charged on the assessee in 
default, and it is the latter decision of 
the I. T. O. which is not appealable to the 
- A.A.C. but so far as the former decision 
is concerned if the assessee is desirous- 
of challenging the same on the ground 
that he is not liable to payment of ' ad- 
vance tax at all, he would bean asses- 
see falling within the phrase “assessee 
denying his liability to be assessed under 
this Act” and as such such decision would 
be appealable under S. 30 (1) of the Act. 
He pointed out that a number of cases 
are conceivable where the I, T. O. could 
be said to have arrived at the former 
decision wrongly and in those cases it 
would be highly unfair and imequitable 
to deny an assessee an opportunity to 
prefer an appeal against such ~- wrong 
decision to A. A. C, and it was in the 
context of this submission that Mr. Das- 
tur strongly relied upon the decision of 
this Court in Jagdish Prasad Ramnath 
(27 ITR 192) : (ATR 1955 Bom 255). We 
find considerable force in this submission 
of Mr. Dastur. l ' 


11. It is true that the scheme of 
S. 18-A of the Act has for its basis the 
principle of “Pay as you earn” and in a 
` jsense the section deals with the machi- 
nery which facilitates the process or 
early collection of tax but at the same 
time it cannot be disputed that when an 
I; T. O. resorts to S. 18-A (1), he impli- 
citly decides that the assesee is one who 
is under legal liability to pay advance 
tax. In other words, he first decides that 
ithe assessee is in receipt of an income 
which is not covered by S. 18 of the Act, 
_ that is to say, an income in respect of 
which there is no provision for deduc- 
tion of income-tax at the time of pay- 
ment. Similarly, he also decides that the 
assessee is a person who could not be 
said to be completely outside the ambit 
of the Act (that is to say, he is not a 
non-resident). Similarly he also decides 
_ that the assessee is not in receipt of an 
' income which is not chargeable at all- 
(that is to say, his income is not agri- 
cultural), If, in respect of such decisions 
which are implicit in his action in re- 
sorting to S. 18-A (1) of the Act, the 
jassessee feels that the I. T. O. has gone 
‘{wrong, he would be an assessee desiring 
to ‘deny his liability to be assessed under 
this Act’? and therefore it would be un- 
lean to deny him the right of appeal to 


H 





- ther appeal 


the A. A.C. It does appear to us that if 
after resorting to S. 13-A (1) the L TO. 
were to proceed against the assessee by 
way of charging penal interest on him 
either under S. 18-A (8) or under S. 18A 
(8) for some default on his part and the 


assessee were minded to challenge 
merely the © quantum of penal 
interest charged to him, he 


would have no right of appeal to the 
A.A.C., inasmuch .as, the assessee in 
that. event would not fall within the 
phrase “assessee denying his liability to 
be assessed under this Act” occurring ix; 
S. 30 (1) of the Act. On proper construc- 
tion of the relevant phrase occurring in 
S. 30 (1) of the 1922 Act therefore we 
are clearly of the views that in the for- 
mer type of cases an appeal would lie 
to the A. A. C. whereas no appeal would - 
lie merely against the quantum of penal. 
interest charged by the I.T.O.. to the 

assessee. ve E 


12. We may now refer to the decided 
cases on the point. The first and fore~ - 
most decision which, in our view, makes 
the aforesaid pcsition clear is the deci- 
sion of this Court in Commr. of In- 
come-tax, Bombay City v. Jagdish Prasad 
Ramnath (27 ITR 192): (AIR 1955 Bom 
255). In that case the assessee was a new 
assessee but did not make any estimate 
under sub-s, (3) of S. 18A nor did he 
deposit the amount of tax based on any 
estimate, Such failure on the part of the 
assessee was in relation to assessment . 
years 1947-48 and 1948-49’ At the time 
of making his regular assessment for 
the aforesaid two years the Income-tax 
Officer discovered such failure and there- 
fore under S. 184A (8) he -levied penal 
interest on the assessee of Rs. 3,549-11-9 
and Rs. 9,525-2-0 for the aforesaid two 
years respectively for non-payment of 
advance tax. The assessee went in ap- 
peal to the A. A. C. in respect of the 
orders passed by I.T.0. levying pena} 
interest. The A. A. C. held that no ap- 
peals lay to him agaizst the imposition 
of penal interest by the I. T. O. In fur- 
to the Tribunal preferred 
by the assessee two contentions -were 
urged by the department. before the 
Triburial: (1) that no appeal would lie 
to the Tribunal as the order passed by 
the A. A. C. was not an order under 
5. 31-of the Income-tax “Act and (2) that 
no appeal lay to the A. A. C, in respect 
of levy of a penalty under S. 18A (8) of | 
the Act. ` The ‘Tribural held-that the 
A. A. C’s order holding that nc appeal 


lay to him against . the . imposition of 
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penal interest by the Income-tax Officer 
was an order passed under S. 31 ard 
therefore an appeal lay to the Tribunal, 
and as regards the second contention the 
Tribunal held that an appeal lay to the 
A. A. C. in respect of an order passed 
by the Income-tax Officer levying penal 
interest under S. 18A (8). On a refer- 
ence to the High Court on the aforesaid 
two contentions which formed subject- 
matter of two questions that were refer~ 
red, the High Court upheld the Tribu- 
nal’s view on the first contention but 
negatived the Tribunal’s view on the 
second contention; in other words, on 
the material question the High. Court 
took the view that there was no right 
of appeal “merely against the order im- 
posing a penal interest” to the Appellete 
Assistant Commissioner. In our view, 
there are two passages in the judgment 
of Chief Justice Chagla in this case, 
which are material and from which’ the 
ratio of the case clearly emerges. At 
pages 198-199 ‘of the report (27 TTR) : tat 
p. 258 of AIR) the following passage 
: occurs: 


“It appears to us that the assessee 
would be able to agitate in his appeal 
against the regular assessment not orly 
the question as to the quantum of his 
taxable income or the quantum of the 
tax which he is liable. to pay but also 
the question as +6 whether a parti~ 
cular income falls under a particular 
source or not, because the main griev- 
ance that Mr. Kolah has made is this 
that if we come to the conclusion that 
there is no right of appeal against an 
order imposing penal interest even 
though the Income-tax Officer may hold 
that advance tax was liable to be paid 
in respect of income which does not fall 
under S. 18A and which for instarce 
falls under S. 18, the assessee would be 
deprived of his right to contest that 
decision. It may be pointed out that 
under S. 18A it is not im. respect of 
every income that there is a liability to 
pay advance tax. Section 18A in terns 
excludes income which falls under S. 18 
in respect of which tax has to be paid 
at the source. But, in our opinion, 
Mr. Kolah’s grievance is not justified be- 
cause if the Income-tax Officer were to 
take the view that a certain income 
does not fall under a head which fells 
under S. 18, it would be open to 
the assessee to challenge that decision in 
the appeal against his regular assessment 
and to get. the appellate authority to 
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hold: that the income falls under S. 18 
and therefore S..18A has no application. 
This right would permit the assessee to 
escape . wholly or partially -from the 
consequences of penal ‘interest. Again°it - 
would be open to the assessee to urge 
before the appellate authority that the 
income upon which the quantum of 
interest was charged should be reduced 
and if such quantum was reduced then 
again the penal interest would also be 
reduced, because the whale object of the 
third proviso to S. 18A, sub-s, (6), is to 
bring about automatic revision in the 
rate of interest. Therefore the scheme 
of the Act is that penal interest must 
follow upon the regular assessment, the 
appeal should be against the regular 
assessment and in the regular assess- 
ment it should be open to the assessee to 
take all points which may legitimately 
not only reduce the taxable income or 
the tax to be paid or with regard to the 
proper head under which the income 
should fall but also reduce the quantum 
of penal interest and the legislature 
having provided for this in the regular 
appeal itself did not think it necessary 
that a separate right of appeal should 
be given to the assessee to appeal against 
the quantum of penal interest.” 


Again at pages 200-201 (of ITR): {at 
p. 259 of AIR) the following ponas 


- occurs ? ee 


“Now, Mr. Kolah says that he should 
be entitled to contest the underlying - 
assumption in the Income-tax Officer’s 
order that he was liable to pay advance 
tax and that is the right of appeal which 
he is claiming. We should have hesitated - 
a great deal before coming to the con- 
clusion that the assessee had no right of 
appeal if we felt that we were denying 
to him the right of contending that he 
was not liable to pay advance tax gt all 
and therefore he was not liable to-pay a 
penalty, But in our opinion “hat right is 
not really denied to him, and as we have 
already pointed out when the assesses 
appeals against his regular assessment 
it is open-to him to take up every con» 
tention which, if accepted, must result in 
the Income-tax Officer holding that there 
was no liability to pay advance tax and 
therefore there was no liability to penal 
interest, In this very case he has appeal- 
ed against his assessment. To the extent - 
that this appeal merely raises the ques- 
tion of his liability to pay penal interest, 
his appeal is clearly not maintainable, 
but if in this appeal he wants to urge 
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that the income in respect of which tax 
is imposed and in respect of which inter- 
est is calculated for the purpose of Sec- 
tion 18A (8) was not income which fell 
~ under the head covered by S. 18A, then 
certainly it would be open to him to 


argue in this very appeal. It would 
be equally open to him to argue 
that the income calculated by the 


Income-tax Officer as the income of the 
assessee for the relevant year was not 
the proper income and that there was 
either no’ income at all or the income 
was less than calculated. If the income 
is reduced by the Income-tax Officer 
then the tax would be reduced, and if the 
tax is reduced, obviously the penal 
interest would also be reduced. There- 
fore in a substantial sense it would al- 
ways be open to an assessee even under 
S. 18A (3) to contest his lability to pay 
advance tax, He cannot directly chal- 
lenge the penal interest imposed upon 


him because in doing so he would really 





be challenging the quantum which he | 





cannot do, because the quantum is arriv- 
ed at merely by automatic computation, 
but it seems to us that he can challenge 
the regular assessment on all the impor- 
tant points which establish his liability 
to pay advance tax under S. 18A and in 
this view of the case we feel that by 
coming to the conclusion that the asses- 
see is not entitled to a right of appeal 
merely against the order imposing a 
penal interest we are not depriving the 
assessee of any: substantial right.” 





























1a. Two propositions which clearly 
emerge from the passages quoted above 
are that an assessee can prefer an ap- 
peal to the A. A. C. against his regular 
assessment and urge that all contentions 
which, if accepted, must result in the 
I. T. O. holding that there was no liabi- 
lity to pay advance tax and therefore 
there was no liability to penal inter- 
est or even in appeal preferred against 
an order charging penal interest it 
would be open to him to raise a conten- 
tion that the income in respect of which 
tax is imposed and in resvect of which 
interest is calculated for the purpose of 
S. 1BA (8) was not income which fell 
under the head covered under S. 18A or 
he could contend that the income cal- 
culated by the I. T. O. as income of the 
assessee for the relevant year. was not 
the proper income and that there was no 


. penal interest charged. 


income at all or the income was less 
than calculated. In: other words, where 
liability to be assessed to advance tax is 
challenged or to some extent is diszuted 
or denied, an appeal to the A. A. G, 
would lie, for, such. contention, if it suc= 
ceeds, must result in reduction of penal 
interest but an assessee has no right of 
appeal merely against the quantum of 
In other words 
an assessee will have no right of appeal 
if the contention is that penal interest 
charged is excessive or should te reduc« 
ed or should be waived, The view which 
we are taking on the proper construction 
of the. phrase .“assessea denying liability 
to be assessed under this Act” occurring 
in S. 30 (1) of the Act receives full sup« 
port from the aforesaid ratio in Jagdish 
pena Ramnath’s case (AIR 1955 Bom 
55). i 


14. As regards Morarka’s case (1963) 
48 ITR 404) (Bom) we have already dis- 
cussed the decision in the case in the 
earlier part of our judgment and wa 
have pointed out that following the ear- 
lier decision in Jagdish Prasad Ram- 
nath’s case (AIR 1955 Bom 255) the Divi< 
sion Bench has merely held that no ap- 
peal lies to A. A.C. against the levy of 
penal interest correctly computed in ace 
cordance with the provisions of S. 13A(6) 
of the Act. In other words, the emphasis 
was on the point that to the extent to 
which the quantum of penal interest 
charged was made the subject-matter 
of appeal, an appeal to the A. A. C, was 
not maintainable. This becomes amply 
clear from the frame of the question it- 


self that was referred to the High 
Court. The material question referred 
ran thus: “Whether any appeal lies to 


the Appellate Assistant Commiss‘oner 
against levy of penal interest correctly 
computed in accordance with the provi- 
sions of S. 184 (6)?” The question 
shows that liability to pay advance tax 
was impliedly accepted. In other words, 
the question whether an assessee who de- 
nied his liability to be assessed to ad- 
vance tax at all would have a right to 
appeal to the A. A. C..or not did not 
arise for consideration before the Divi- 
sion Bench. As regards Mathuradas B, 
Mohta’s case ((1965) 56 ITR 269) (Bom], 
it is true that the Division Bench has 
equated charging of penal interest under 
S. 18A (8) with imposition of tex Habi- 
lity and has therefore taken view that 
when an assessee would be disputing his 
liability to pay penal interesi, he would 
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fall within the phrase “‘assessee denying 
his liability to be assessed under this 
Act” and therefore would have a rigat 
of appeal under S. 30 of the Act. But it 
may be stated that the assessee had paid 
advance tax in his capacity as the Karta 
of Hindu undivided family and was 
denying his liability to pay advance tax 
in his status as an individual and when 
the I. T. O. charged penal interest und=r 
S. 18A (8) to him for having failed to sus- 
mit an estimate of his income and pay 
advance tax in his status as an indivi- 
dual, he preferred an appeal to iae 
A. A. C. It would thus be clear that tae 
assessee had really raised the basic issae 
that he was not liable to be assessed to 
advance tax at all in his status as an 
individual. This becomes amply clear if 
paras 16 and 17 of the Statement of Case 
set out in the report are carefully 
scrutinised, It could thus be said that 
since this basic issue had been raised. 3y 
the assessee in the appeal which he 
preferred to the A. A. C. his appeal to 
the A. A.C. was competent since he was 
an assessee falling within the phrese 
“denying his liability to be assessed 
under the Act” under S. 30 of the Act. 
If these two decisions are regarded from 
this angle, the apparent conflict between 
them, in our view, will disappear. 


15. The Allahabad High Court’s 
sion in Deo Sharma v. C.I. T., U.P. ‘123 
ITR 226) : (AIR 1953 All 482) did rot 
really decide the point at issue befcre 
us. In this case the assessee, having 
paid in advance under S. 18A' less than 
80% of the tax determined on the basis 
of the regular assessment, was charged 
simple interest at 6% under S. 18A &&). 
His appeals to the A. A. C. and the Tri- 
bunal were dismissed on merits, his ccn- 
tention being that the low estimate had 
been filed by him bona fide and not mala 
fide and hence penal interest was not 
chargeable. On a reference to the High 
Court under - S. 66 (1) a preliminery 
objection was taken to the -maintam- 
ability of the reference on the ground 
that the Tribunal’s order could not be 
regarded as an order under S. 33. The 
Court held that had the A. A. C., or Tvi- 
bunal, in wrongful assumption of juris- 
diction, varied the LT.O.’s order, it might 
have been possible to ask for a refererce 
on the question whether they had juris- 
diction to do so but since they had dis- 
missed the appeals the I.T.O.’s order re- 
mained and as there was no appeal 
provided for against that order the Tri- 


bunal’s: order could not be treated as an 


dezi- 
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order under S. 33 and the reference was 
therefore not competent. 


16. In Boddu Seetharamaswamy v. 
C. I. T, ((1955) 28 ITR 156) the Andhra 
Pradesh High Court, following the Ala- 
habad High Courts decision in 23 ITR 
226 : (AIR 1953 All 482), held that S. 30 
did not provide for an appeal to the 
A. A. C. against the order imposing 
penal interest under S. 18A (6). Similarly, 
the Madras High Court in South Indian 
Flour Mills Pvt. Ltd’ v. Central Board 
of Direct Taxes ((1968) 70 ITR 863) also 
held, following the decision of Andhra 
Pradesh High Court in ((1955) 28 ITR 
156), that S. 30 which provides for ap- 
peals against specific orders makes no 
mention of S. 18A (6) and therefore a 
revision’ to the Commissioner against an 
order under S. 18A (6) would Hie but no 
appeal would lie to the A. A. C. Both 
the High Courts have proceeded on the 
basis that imposition of penal interest 
under S. 18A (5) was no part of the pro- 
cess of assessment of income under Sec- 
tion 23 of the Act. With great respect, 
the aspect that while resorting to S. 18A 
the I. T. O. impliedly decides the ques- 
tion that the assessee is under a liability 
to be assessed to advance tax amd the 
further aspect that if the assessee feels- - 
aggrieved by such decisions and desires 
to prefer an appeal he would be “an` 
assessee denying his liability to be asses- 
sed under this Act” seem to have been 
overlooked by both the Courts. These as- 
pects have been clearly brought out in 
Jagdish Prasad Ramnath’s case in 27 ITR 
192 : (AIR 1955 Bom 255). 


17. This Court’s decision in Purshot~ 
tam Thakurdas’s case (48 ITR 206): 
(AIR 1963 SC 1066) did not decide the 
point with which we are concerned; it is 
merely an illustration of a case where 
an assessee who has a certain type of 
income cannot be subjected to the liabi- 
lity of being assessed to advance tax at 
ali, It has been held in this case that 
S. 18 (5) read with S. 16 (2) and S. 49B 
provides for “deduction of income-tax 
at the time of payment” in respect of 
dividend income within the meaning of 
S. 18A (1) and therefore S. 18A (1) does 
not apply to dividend income and there- 
fore interest under S. 184 (6) cannot be 
charged if a resident assessee fails to: 
include in his estimate under S. 18A (2) 
his dividend income and the tax paid by 
him im advance is less than 80% of the 
tax determined on the basis of regular 
assessment. | 
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18. Though we are not concerned 
with the provisions of the 1961 Act, since 
decisions rendered under the said provi- 
sions were cited and discussed at length 
at the Bar, we would deal with the posi- 
tion arising under the 1961 Act. It is true 
that in S. 246 of the Act under cl, (m) 
an appeal has been provided against an 
order under §. 216 (equivalent to old 
S. 18A (7)) and no appeal has been spe- 
cifically provided against an order either 
under_S. 215 (equivalent to old S. 18A(6)) 
er under S. 217 (equivalent to old 
5. 13A (8)) but, in our view, the posi- 
tion under this Act would be the same 
inasmuch as S. 246 (c) provides for an 
appeal in a case where “the assessee 
denies his liability to be assessed under’ 
this Act” and this phrase would bear the 
game meaning or construction as it bore 
under S. 30 (1) of the 1922 Act. Two 
decisions, one of the Gujarat High Court 
and the other of the Gauhati High 
Court, were relied upon by 
Mr. Joshi which have taken one view 


while Mr. Dastur relied upon. the deci-- 


sion of the Karnataka High Court which 
has taken the contrary view and we are 
inclined to agree with the view of the 
Karnataka High Court, 


19. In C. I. T. v. Sharma Construc- 
tion Co. ((1975) 100 ITR 603) the Guja- 
rat High Court has taken the view that 
S. 246 of the 1961 Act provides for ap- 
peal against different orders enumerated 
therein and since there is no mention of 
an order charging interest u/s. 139 or 
charging penal interest under S. 217, no 
appeal would lie against an order made 
either under S. 139 or S. 217. It is also 
further held that the phrase “where the 
assessee denies his liability to be asses- 
sed under this Act” in S. 246 (c) means 
the assessee who denies his liability to 
be charged to tax under the 1961: Act 
and that the word ‘tax’ means income- 
tax or, in some context, income-tax and 
super-tax, but not penal interest and 
hence under S. 246 (c) no appeal would 
lie against the order charging penal 
interest. Similarly. 
Stores v. C. I. T. (103 ITR 505) : (1976 
Tax LR 234) the Gauhati High Court has 
taken the same view. It has held that 
interest charged under S. 139 is not tax 
under the 1961 Act, that it is only an 
adjunct to the tax assessed and that 
thereforé no appeal lies to the A. A.C. 
from an order of the I. T. O. under Sec- 


tion 139 (8) charging interest for delay 


in filing of the return as S. 246 (c) does 


[Prs. 18-20] L-T. Commr., Bombay v, M/s, Daimler Benz (FB) - 


in the case of K. B.. 


A. L R. 


not provide for such an appeal. Here 
again, with great respect, we may point 
out that the aspect that while resorting 
to Ss. 208 to 213 (group of sections 
which deal with the payment of advance 
tax under the 1961 Act) the I. T. O. 
impliedly decides the question that the 
assessee is under a liability to -be asses- 
sed to advance tax and the further aspect 
that if the assessee feels aggrieved by 
such decision and desires to prefer an 
appeal, he would be an  assessee who 
“denies his liability to be assessed under 
this Act” seem to have been overlooked 
by both the Courts. 


20. We may now refer to the decision 
of the Karnataka High Court in the case 
of National Products v. C. I: T. Mysore 
(.T.R.C. No. 35 of 1974 decided on 
18-3-1976)*. Mr. Dastur for the assessea 
strongly relied upon this decision, inas- 
much as, after considering the provisions 
of the 1922 Act as well as corresponding 
provisions of 1961 Act, the Karnataka 
High Court has ultimately taken the 
view that where penal interest was levied 
under S. 215 of the 1961 Act and the 
assessee was desirous .of denying his 
liability to pay such interest on the 
ground that he was not liable to pay 
advance tax at all or that the amour: of 
advance tax determined by the I. T: O. 
as payable ought to be reduced. an ap- 
peal under S. 246 (e) (which provides for 
an appeal “where the assessee denies his 
liability to be assessed under this Act”) 
would lie to the A. A. C. The facts in 
that case were these: The assessee was 
a registered firm. Its previous year rele- 
vant to the assessment year 1970-71 end- 
ed on 31-3-1970. Its Income-tax Recurn 
was due on 30-9-1970 but the same was 
filed on 25-2-1971. The assessment was 
completed by an order of assessment 
dated . 19-3-1971 determining the total in- 
come at Rs. 1,42,090/- on which a sum of 
Rs, 21,084/- was assessed as the amount. 
of tax. A sum of Rs. 1,146/- was charged 
as interest under sub-s. (4) (a) read with 
el. (iii) (a) of the proviso to sub-s. (1) of 
S. 139 of the 1961 Act and a further. 
sum of Rs. 848/- was charged as penal 
interest under S. 215 (1) of the said Act. 
Against the assessment order the asses- 
see preferred an appeal to the A. A. CL 
objecting to disallowance of one-fourth 
of the car expenses and the levy of 
interest under S. 139 and S. 215. The 
A. A. C. upheld the disallowance of car 
expenses made by the Income-tax Officer. 


* Reported in (1977) 108 ITR 935 (Kant.), 





-est under sub-s. (4) (a) 


.or under S 


1978 
and as regards the objection to the levy 
of interest, he held that the appeal was 
incompetent because S. 246° of the Act 
did not provide for-such an appeal. In 
the result, the assessment was confirm- 
ed and the appeal was dismissed. “he 
assessee carried the matter in furtaer 
appeal to the Appellate Tribunal con- 
tending that interest’ ought not to have 
been charged. The Tribunal agreed with 
the view of A. A. C. that against the 
levy of interest under S. 139 or S. 215 


-appeal was not maintainable under Eec- 


tion 246 of the Act. Since the question 
formulated by the Tribunal and referred 
to the High Court was not happily werd- 
ed, with the consent of counsel appear- 
ing on both the sides. the High Court re- 
‘east the question thus: "Whether on the 


.facts and circumstances of the case, the 


Appellate Assistant Commissioner was 
right in declining to consider the objec- 
tion of the assessee to the levy of inzer- 
read with 
el. (iii) (a) of the proviso’ to sub-s. (1) 
of S. 139 and to the levy of penal inzer- 
est under S. 215 (1) of the Income-tax 
Act, 1961?” On behalf of the assezsee 
reliance was placed upon S. 246 (c) of 


-the Act which provides for an appeal to 


the A. A. C. against an order -of the 
I. T. O. “where the assessee denies his 
liability to be assessed under this Act” 
(a phrase equivalent to the one obtaining 
in S. 30 (1) of the 1922 Act) and it was 
contended that the appeal preferred by 
the assessee to the A. A. C; in that case 
was competent. In other words, the 
question raised before the Court was 
what should be the proper or correct 
interpretation of the phrase ‘where the 
assessee denies his liability to be asses- 
sed under this Act.” The Court noted the 
position that -under the 1922 Act the 
charge -of r interest under S. 18A (ô) 
. I8A (8) was automatic till 
31-3-1952, ‘put that with effect from 
1-4-1952 the imposition of penal interest 
was not wholly automatic but discretion 
was allowed to J. T. O. either to recuce 
or waive the interest payable by the 
assessee; it also noted. the position chat 
under the 1961 Act since inception 
S. 215 (4) allows discretion. to the 1.T.O. 
to reduce or waive penal interest pay- 
able by an assessee and that with regard 
to charge of interest under S. 139 of the 
$961 Act the proviso to sub-s. (8) of S. 139 
allows discretion to LT. 0. ‘to reduce’ or 


__ waive | interest ‘chargeable . for failure to, 
” file’ return, within the. time allowed- by 
lew... . After.: : ,eonsidering.... the. smtoressid-© 
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position that’ discretion had been confer- 
red upon the. I. T.O. in the matter of 
charging interest or penal interest and 
after considering the various decisions of 
several High Courts both under the 1922 
Act and the 1961 Act (some of which 
have been referred to by us earlier) the 
Karnataka High Court has gone to ob- 
serve in para 18 of the : adement as 
under :— 


“Where penal interest is levied under 
S. 215 by the order of assessment, the 
assessee may altogether deny his liability 
to pay such interest on the ground that 
he was not liable to pay advance tax at 
all or that the amount of advance tax 
determined by the Income-tax Officer as 
payable ought to be reduced. In either 
ease he denies his liability wholly or 
partially, to be assessed. Similarly. where 
interest is levied under S. 139 -of the 
Act, the assessee may deny his liability 
to pay such interest on the ground that 
the return was not belated or that the 
penal provision was not attracted at all 
to his case. In such a case also he denies 
his liability to be assessed: to interest. 
But where the assessee doés not deny 
his liability to be assessed to interest 
but his objection relates to the question’ 
of waiver or reduction of interest under 
R. 117A or R. 40 of the Income-tax 
Rules, 1962, as the case may be, such 
objection does not amount to denial of 
liability to pay interest under S. 139 or 
S. 215 of the Act. Waiver or reduction 
of interest presupposes that the liability 
has been incurred bythe asséssee, Jf no 
liability has been incurred, then there 
is no question of exercise of discretion 
of waiver or reduction of interest, In 
those cases, the assessee admits his liabi- 
lity but contends that in the proper 
exercise of discretion, the Income-tax 
Officer should have waived or reduced 
the interest, that objection -does not 
amount to genik: of SORU to be 
assessed.” i 


The Karnataka High Court has further 
pointed out that the fact that cl. (m) of 
S. 246 provides for an appeal against an 
order made under S. 246 is no ground to 
hold that an assessment order levying 
penal interest under S. 139 or S. 215 is 
if the case falls under 
the first part of cl. (c) of S. 246 and that 
if-the assessee denies his liability to be 


“assessed” under the Act,.he -has a right 


of appeal and that Tight o of. Appeal can- 


not -be. ‘denied, =- -> 
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21. Having regard to the aforesaid 
‘discussion of the decided cases, it appears 
to us clear that the correct position 
ould be that the assessee will have no 
ight of appeal to the A. A. C. merely 
against the quantum of penal interest 
‘charged, that is to say, merely for the 
purpose of raising a contention that 
interest charged is excessive or should 
be reduced or should have been waived 
altogether but an appeal would lie to 
the A. A. C. if he were to deny altoge- 
ther his liability to pay such interest on 
the ground that he is not liable to pay 
advance tax at all or that the amount of 
advance tax determined as payable by 
the I, T. O. is not correct. In the in- 
stant case before us there is mo doubt 
that the assessee had preferred an ap- 
peal to the A. A. C. in which the prin- 
aipal ground of attack against the charge 
of penal interest levied against it was 
that the assessee company being a non- 
resident Company was not liable to be 
aszessed to advance tax at all inasmuch 
as its income was under one or the other 
edd falling under S. 18 of the Act and 
was outside the purview of S. 18A of the 
Act. In other words, it was a clear case 
of an assessee “denying its liability to 
"e assessed under the Act” and as such 
she appeal to the A. A. C. was compe- 
sent under S. 30 (1) of the 1922 Act. 
The Tribunal’s view was, therefore; cor- 
rect. 











22. Having regard to the above dis- 


2ussion, the first question referred to us 
:s answered in the affirmative in favour 
of the assessee, Revenue will pay the 
2osts of the reference to the assessee. 


Reference answered 
in affirmative, 
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(AT NAGPUR) 

TULPULE, J. : 

Bhaskarrao Jageshwarrao Buty and 

others, Applicants v. Smt. Saru Jadhao- 

zao Tumble and others, Opponents, ; 

Civil Revn. Applns. Nos, 113 and 124 
of 1974, D/- 27-2-1978.* 

Bombay Money Lenders Act (31 of 

1947), Ss, 2 (9), 21 — “Loan” — Defini- 


"(Against order of Y. G. Deshpande, 
‘Civil J. (Small Cause Side), Sr. Divi- 
sion at Bhandara, D/~_13-3-1973.) 


HV/BV/D280/78/DVT 


Bhaskarrao v. Saru (Tulpule. J.) 


A.LR. 
tion includes loan in kind — Foodgrain 
advance at interest — Illegal as forbid- 


den by law — Suit for its recovery — 
Not maintainable — Not saved by S. 65, 
Contract Act. ((i) Contract Act (1872), 
Ss. 23, 65; (ii) Maharashtra 
Foodgrains (Stock Declaration and Pro- 
curement and Disposal, Acquisition, 
Transport and Price Control) Order 
(1966), Ci. 10), 

. The definition of ‘Loan’ in S. 2 (9) of 
the Bombay Money - Lenders Act does 
include an advance at interest whether 
of money or in kind. Lending of grains 
is, therefore, permitted under the Bom- 
bay Money Lenders Act. The transaction 
is, however, prohibited under the provi- 
sions of the Maharashtra Scheduled 
Foodgrains (Stocks Declaration and Fro- 
curement and Disposal, Acquisition, 
Transport and Price Control) Order, 
1966. Lending of grains would amount 
to disposal of’ foodgrains by unauthoris- 
ed person and thus wceuld contravene 
Cl. 10 of the Order. The transaction be- 
ing illegal the suit to recover the loan 
of grain would not be maintainable. 

. (Paras 5, 6, 7) 

The transaction would not also be 
saved under S. 65 of the Contract Act. 
The knowledge of an illegality where 
the illegality flows from operation of 
the law has to be imputed to a party, 
because ignorance of a statutory provi- 
sion cannot be set up as a defence. Be- 
sides, the Court will not assist a‘ party, 
who in assisting the other party would 
be a perpetrator of an illegality or to 
continue an illegal conduct or fraud of 
the parties. Case law discussed. 

(Paras 10, 11) 
Anno: AIR Manual (3rd Edn.) Con- 
tract Act, S. 65 N. 4 (e), S. 23 N, 3. 


Cases Referred: Chronological Paras 


(1975) Civil Revn, Appln, No. 98 of 1974, 
D/- 20-2-1975 (Bom) 4 
AIR 1974 SC 1892 : 8 
AIR 1955 Hyd 69 (FB) 9, 1% 
D. B. Najbile and K. A. Choube, or 
Applicants in both the C. R. As; J. N. 
Chandurkar, for Opponents in both the 
C. R. As. l i 

ORDER:— These two revision appli- 
cations raise a common question of fact 
and law, and are, therefcre, being decid- 
ed by this, common judgment. 

2. The plaintiff, petitioner before me 
is a money-lender having a valid li- 
cence issued to him under the Bombay 
Money Lenders Act, 1946. It was his 
case that he advanced ‘a loan in the form 


Scheduled: 


ty 


1978 Bhaskarrao v. Saru 


of foodgrains namely, paddy to the de- 
fendant. That he complied with the pro- 
visions of the Money Lenders Act, 
namely, sending statements, maintaming, 
accounts and such other formalities. The 
' grain was to be returned with interest 
which was agreed. Since, however, the 
defendant did not repay the loar. of 
grain, either in the form of grain or in 
cash, the plaintiff brought this suit. 


3. The defendant apart from der:ying 
the claim of the plaintiff, raised a con- 
tention that the claim was not enforce- 
able by reason of the Maharashtra 
Scheduled Foodgrains (Stocks Declara- 
tion and Procurement and Disposal, Ac- 
quisition, Transport and Price Cor:trol) 
Order, 1966. The trial Judge accepted 
the contention and dismissed the plain- 
tiff’s suit. It is against’ this judgment 
and decree that the present revision ap- 
plications are filed. 


4. Mr. Najbile who appeared for the 
petitioner, raised before me two con- 
tentions. The first contention was that 
the Money~lenders Act permitted him to 
advance loans in kind which would in- 

_ clude foodgrains. Therefore, he sukmit- 
ted that if one of the laws passed by 
the legislature permitted certain activity 
and the other did not, then inasmuch as 
one of its laws permitted such an acti- 
vity it cannot be struck down, The se- 
cond argument of Mr, Najbile was ‘hat, 
in any event, he was entitled to the 
benefit of S. 65 of the Indian Contract 
Act, 1872. 


5. The first submission made on be- 
half of the petitioner is without any 
merit. It is true that the definition of 
the word “loan” in the Money-lenders 
Act to be found in sub-sec, (9) of S. 2, 
does include an advance at interest 


whether of money or in kind. An ad- 
vance of grain, therefore, which is a 
loan in kind is permissible under the 


Bombay Money-lenders Act, but oes 
not come within the exceptions which 
are noted thereunder. It is, therefore, 
clear that lending of grains is permit- 
ted under the Bombay Money-leniers 
Act, However, I am quite clear that it 
does not mean, therefore, that if deal- 
ing in a certain kind of commodity is 
otherwise prohibited by any other law, 
Order or Rule having a force of law, 
then the circumstance that the Bombay 
Money-lenders Act permits loan in kind 
cannot be put up as an argument 
against any such transaction, What the 
Bombay Money-lenders Act does, is 


-with an authorisation granted by 


(Tulpule J.) [Prs. 2-6] Bom. 323 


that it permits loans being made in a 
certain manner. But that does not mean 
that the Bombay Money-lenders Act is 
not subject to other laws or any person 
dealing in money-lending or carrying 
on business of money-lending would not 
be governed by other laws dealing with 
money lending or dealing with other 
commodities which can become the sub- 
ject-matter of loan, If a commodity or 
item of property becomes the subject- 
matter of any other control or law, 
then even if it could be a loan by a 
money~lender if the transaction is .in 
contravention of such rule or law then 
that transaction, notwithstanding that 
the Bombay Money-lenders Act other- 
wise permits it, would not be permitted. 
It is only if the other laws permit the 
disposal or dealing with a particular pro- 
perty in kind, the Bombay Money-len- 
ders Act will control a loan of such 
property or article but not otherwise. 


6. As regards S, 65 of the Indian 
Contract Act, 1872, the contention was 
that the transaction has been discover- 
ed to be void. That neither of the par- 
ties knew at the time when it was enter- 
ed into that this transaction was infrin- 
gement for the Maharashzra Scheduled 
Foodgrains Order, 1966. The relevant 
provision in Cl, 10 of that Order are 
in these terms: 


“I0, Persons other than recognised 
dealers not to sell foodgrains without 
authorisation. No person, other than a 
recognised dealer, shall seli or other- 
wise dispose of foodgrains to any per- 
Son, except under and in accordance 
the 
Collector or any officer authorised by 


Provided that, nothing in this clause 
shall apply to the sale or disposal of 
foodgrains.— 

(a) to Government or to any officer or 
agent nominated by the State Govern- 
ment or the Collector in this behalf; 

(b) by an agriculturist— 


(i) to any other person residing in a 
village in the same district, for bona 
fide consumption by that person and 
members of his family, if the foodgrains 
so sold or disposed of do not exceed in 
weight at a time:— i 


(A) in the case of paddy, 20 kilo- 
grams; - : 
x x o x 
(C) in the case of Jowar, 20 kilo- 
grams; and 


(D) in the case of nagli, § kilograms; 
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(üi) to any village artisan or other 
person entitled to receive foodgrains as 


é customary remuneration for services; . 


(iii) to a labourer or servant employ~ 
ed by him, as wages in kind; 

(iv) to such educational philanthropic 
end charitable institutions as may be 
épproved by the Collector in this behalf, 
subject to such conditions as he may 
impose, as donations in kind,” 

XX XX ` XX 
It will thus be seen that clause prohi- 
kits sale or disposal, otherwise by a per- 
son who is not an authorised dealer or 
r2cognised dealer in foodgrains. 

7%. It was sought to be urged that by 
lending foodgrains, the plaintiff has not 
sold them. It was also contended that 
the property in the foodgrains has not 
passed and that the expression “other~ 
wise dispose of” is incapable of cover- 
ing a transaction of this kind. I am un- 
Eble to agree, The word ‘dispose of’ has 
been defined as to distribute; to apply 
to a particular purpose; to bestow or to 
make disposal thereof, It also covers a 
sale or gift, The expression “otherwise 
dispose of’ following the word ‘or’ ‘indi- 
cates, in my opinion, all transactions 
which have the effect of disposing of 
grain otherwise than by a sale. Lending 
ef grain no doubt would be under the 
circumstances “otherwise disposing of” 
éven assuming that it is not a sale, Fur- 
ther, it would noi be correct to say that 
the property in goods had not passed. 
In this particular case apparently the 
foodgrain was given to the defendant on 
Joan for the purposes of sowing. It was, 
therefore, clearly disposed of so far as 
the plaintiff was concerned, The plain- 
iff was not bound or entitled necessa» 
zily to receive the paddy in specie, It 
would, therefore, mean the disposal of 
zhe foodgrain and would come within 
zhe purview of Cl. 10 of the Order. 


8. That, leaves only a question of ap- 
Dlication of S, 65 of the Indian Contract 
Act, Similar question had arisen before 
shis Court in M/s. Rupam Pictures wv: 
Ramchandra (Civil Revn. Appln, No. 98 
o£ 1974, decided on 20-2-1975). Therein 
it was held that Section 65 would not 
de attracted to a transaction where the 
agreement is in violation of a statutory 
provision. In Pollock and Mulla’s Indian 


Contract Act at page 463 the observa- 


tions are:— : 

“On the one hand it has been saig 
that the words “agreement discovered 
to be void” apply to all agreements 
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which are void ab initio, including 
agreements ‘based upon an unlawful con~ 
sideration, If.this view be correct, it 
follows that the person -who has paid: 
money or transferred property to an» 
other for an illegal purpose can recover 
it back from the transferee under this 
section, even if the illegal purpose is 
carried into execution and both the 
transferor and transferee are in pari de- 
licto, It is difficult to suppose that such 
a result was contemplated by the legis- 
lature. Moreover, it would not be cor- 
rect to say that, where a person gives 
money for an unlawful purpose, the 
agreement under which the payment is 
made can be, on his part, discovered to 
be void. On the other hand, it has been 
said that the present section does not 
apply where the object of the agreement 
was illegal to the knowledge of both 
the parties at the time it was made. If 
this view be correct, a person who has 
paid money or transferred property to 
another for an unlawful purpose cannot 
recover it back even if the illegal pur- 
pose is not carried into execution and 
the transferor is not as guilty as the 
transferee, This is clearly against the 
provisions of S, 64 of the Indian Trusts 
Act, 1882.” . 


9. Mr. Chandurkar drew my atten- 
tion to a decision reported in Kuju Col- 
lieries v, Jharkhand Mines (AIR 1974 SC 
1892), The judgment 'in that case cites 
with approval the Full Bench judgment ' 
of the Andhra Pradesh High Court in 
Budhulal v. Deccan Banking Co. Ltd., 
(AIR 1955 Hyd 66). In that judgment, 
the above observations of Pollock and 
Mulla’s Indian Contract Act were not 
approved and the Full Bench observed 
(at p. 75): 


“A person who, however, gives money 
for an unlawful purpose knowing it to 
be so, or in such circumstances that 
knowledge of illegality or unlaw*ulness 
can as a finding of fact be imputed ‘to 
him, the agreement under which the 
payment is made cannot on his part be 
said to be discovered to be void.” 


10. Thus it will be seen from the 
judgment of the Supreme Court that the 
Andhra Pradesh High Court’s view as 
expressed in Budhulal v. Deccan Bank- 
ing Co, Ltd, (supra) was approved, The 
observations quoted, however, will go 


` to show that where the unlawful pur- 


pose of an agreement was known to the 
parties or the fact of the unlawful pur- 
pose could be imputed to them,-. then 
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the agreement would be outside the am- 
bit of Section 65. Imputation of the 
knowledge of an illegality where. the 
illegality flows from operation of the 
law, I think, has to be imputed to a 
party, because ignorance of a statutory 
provision cannot be set up as a defence. 
Besides, as has been pointed out, the 
Court will not assist a party, who in 
assisting the other party would be a 
perpetrator of .an illegality or to conti- 
nue an illegal conduct or fraud of the 
parties, 


14. In the present ‘case since Cl. 10 
of the Foodgrain Order, in my view, 
was applicable to the transaction be- 
tween the parties, the knowledge of its 
illegality must be imputed to the par- 
ties. Consequently, to allow the plain- 
tiff to obtain a return from the defen- 
dant either of the paddy or money lent 
by the plaintiff to the defendant, would 
be to allow an illegality. As is pointed 
out no Court would render assistance, 
evén assuming that one of the parties 
to the transaction did not know that the 
Foodgrain Control Order affected the 
transaction, in question, to take advant- 
age or benefit of the agreement, Conse- 
quently, it will have to be held that the 
suits were rightly dismissed, 


12. Both the revision applications 
fail and ‘are dismissed with costs. 
Petitions dismissed. 





AIR 1978 BOMBAY 325 
TULZAPURKAR AND SAWANT, JJ. 


Mangilal Jawanmal and others, Peti- 
tioners v. The Spl. Land Acquisition 
Officer (I), Thana, Opponent. 


Special Civil Appin. No. 1769 of 1976 
with Civil Revn. Applns, Nos, 736 and 
783 of 1975, D/- 29-8-1977.* 

(A) Land Acquisition Act (1894), s. 54 
=- Order refusing. reference — Main- 
tainability of appeal. 

An appeal lies only from an award as 
contemplated by §. 26, An order passed 
by Civil Court rejecting reference on 
ground that the application seeking re- 
ferences were time barred or the order 
passed on this ground not by the Civil 
Court but by the Special Land Acquisi« 
tion Officer cannot be said to have 


*(To set aside the order of Joint Judge 
_at Thana, D/- 1-10-1975.) 


HV/HV/D255/78/RSK 


Mangilal Jawanmal v. 


‘the award by the, claimants 


_ cussed, 
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brought into existence. an award: as con- 


‘templated by S, 26. AIR 1927 Lah 858. 


(2), Rel, on. (Para 8) 

Anno: AIR Manual (8rd Edn.) L. A. 
Act, S. 54, N. 3. 

(B) Land Acquisition Act (1894), S. 18 
(2) Proviso (b) read with Ss. 11 and 12 
(2) — Words ‘within six weeks: of the 
receipt of the notice — Meaning of. 
Decision in Civil Revn, Appln, No. 645 
of 1970, D/- 10-2-1975 (Bom) by Lentin, 
J. Overruled. 

The phrase “within six weeks of the 
receipt of the notice” occurring in the 
first part of proviso (b) to S. 18 (2) must 
be interpreted to mean within six weeks 
from the receipt of effective . notice 
meaning thereby from the receipt of the 
knowledge of the essential contents of 
including 
the reasons or the basis on which the 
quantum of compensation has been fix- 
ed as also the other particulars men- 
tioned above, (Para 22) 


Apart from the three items mentioned 
in S. 11 of the Act which go to com- 
prise the award of the Collector, the 
reasons or the basis on which the quan- 
tum of compensation has been fixed and 
offered would also constitute the essen- 
tial contents of the award and unless the 
petitioners or the claimants are posted 
with knowledge of these particulars in- 
cluding the reasons or the basis for fix- 
ing compensation, it would not be pos- 
sible for them to file a proper applica- 
tion for reference stating the grounds 
of objection to the award. Under S, 11, 
the enquiry officer would either accept 
what the claimant has claimed or may 
reject it on certain grounds and may 
arrive at compensation on certain other 
basis, but such basis on which compen- 
sation is fixed and the other particulars 
and the different heads of property must 
form part of his award and these things 
would constitute the essential contents 
of the award without knowledge of 
which it would be utterly impossible for 
any claimant to make his application 
for reference stating the grounds of his 
objection to the award. Case law dis- 
(Para 22) 


The mere service of the notice under: 
S. 12 (2) would not amount to fixing the 
party with the knowledge of all the 
essential contents of the award. AIR 
1973 Mys 22 and C. R. A. No. 853 of 
1973, D/- 29-4-1974 (Bom) by Apte J. 
Rel. on; AIR 1963 SC 1604, Disting.; 


. Civil. Revn, Appln, No. 645 of 1970, , D/~ 
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10-2-1975 (Bom) by Lentin J., Over- 
ruled. (Para 24) 
-Anno: AIR Manual (3rd Edn.) L. A. 


Act, S. 18 N. 7A, S. 12 N. 2, S, 11 Notes 
2 and 3. 
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AIR 1927 Lah 858 (2) > 9 
(1912) ILR 39 Cal 393 9 


V. B, Rege with G. L. Rege (In Spl. 
C. A. No, 1769 of 1976), A. A, Rizvi (In 
C. R. A. No, 736 of 1975) and S. V. Pal 
Suledesai (In C. R. A. No,-783 of 1975), 
for Petitioners; A. C, Agarwal, Asst. 
Govt. Pleader (In Spl. C. A. No. 1769 of 
1976), M. R. Kotwal, Asst. Govt, Pleader 
for No, 1), V. P. Tipnis (for No, 3) in 
C. R. A. No. 736 of 1975 and M. R. Kot- 
wal, Asst. Govt. Pleader (In C, R. A. No. 
783. of 1975). for Opponents, 


TULZAPURKAR, J.:-—- Since common 
questions arise for decision in these 
three matters, they have been placed 
before us together and we shall dispose 
them of by a common judgment, How- 
ever, it will be sufficient if the facts per- 
_ taining to one of the petitions viz. in 

Special Civil Application No. 1769 of 1976 
are stated. 


2. The petitioners in Special Civil 
Application No. 1769 of 1976 were the 
owners of a plot of open land bearing 
City Survey No, 5 (original Survey No. 
23A. Hissa No. 7 part) admeasuring 1093 
2/3 sq. yards situate 
Thana. An area admeasuring about 907 
sq. yards out of the petitioners’ afore~ 
said plot of land was acquired by the 
State Government for the purposes of 
Waupada Police Station under the pro- 
visions of the Land Acquisition Act No. 
1 of 1894 (hereinafter referred to as the 
Act), leaving an area of 186 2/3 sq. yards 
(132 sq. yards on the southern side and 
54 2/3 sq. yards on the northern side) 
with the petitioners. In respect of this 
area of 907 sq. yards the relevant noti- 
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fication under Section 4 of the Act was 
issued on 20-3-1971 which was fcllowed 
by Section 6 notification on 30-4-1972, It 
appears that in the meantime, posses- 
sion of that area was taken on 4-7-1972 
under the urgency clause contaired in 
S. 17 of the Act. Pursuant to the notice 
that was issued under S. 9 of the Act, 
the petitioners preferred compensation 
claim to the Special Land Acquisition 
Officer at the rate of Rs. 200 ser sq. 
yard, The petitioners also claimed dam- 
ages at the same rate for the portion of 
186 2/3 sq. yards left with them on the 
ground that that much area was render- 
ed useless to them for any purpose 
whatsoever by reason of severance caus- 
ed as defined under the provisions of the 
Act. The Special Land Acquisition Offi- 
cer made his award on 31-12-1973 
awarding compensation for 907 sq, yards 
at the rate of Rs, 95 per sq. yard. The 
total amount of compensation awarded 
to the petitioners was fixed at Rupees 
1,03,713.09 paise. Notice of the making 
of the award was served on the peti- 
tioners under S. 12 (2) of the Act on 
4-1-1974, On that very day, the petition- 
ers applied for a certified capy of the 
award which became ready for delivery 
to them on 1-5-1974. The copy was actu- 
ally received by the petitioners cn 5-3- 
1974 and the petitioners. filed an appli- 
cation under S. 18 (1) of the Acz seek- 
ing a reference to the Civil Court on 
30-3-1974, While seeking this reference 
by their said application, the petitioners 


claimed an additional amount of Ru- 
pees 1,60,954.18 principally on the 
ground that the compensation awarded 


at the rate of Rs. 95 per sq. yard was 
highly inadequate, that nothing was 
awarded for injurious severance, and in- 
terest was also claimed from 4-7-1972 
to 31-12-1973 the period between the 
date they lost possession and the award 
came to be made. The Special Land Ac- 
quisition Officer was pleased to make 
the reference to the District Court ol 
Thana, under S. 18 of the Act, which 
reference came to be numbered as Thana 
Land Acquisition Reference No, 22 ol 
1974. When the reference came up fot 
hearing before the Joint Judge, Thana, 
a contention on behalf of the Special 
Land Acquisition Officer was raised thal 
the reference was not maintainable in- 
‘asmuch as the application for reference 
made to the Land Acquisition Officer 
was made beyond the period of limita- 
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tion prescribed under S. 18 of the Act. 
It was urged that since the notice of the 
award under S, 12 (2) of the Act had 
been served on the petitioners on 4-1- 
1974 the prescribed period which com- 
menced from that date expired after the 
expiry of six weeks and the application 
for reference having been made on 
30-3-1974, the same was barred by limi- 
tation under Proviso (b) to S. 18 (2) of 
the Act, On behalf of the petitioners 
two or three contentions were raised be- 


fore the learned Joint Judge. In the first 


place, it was contended that once the 
reference was made by the Special Land 
Acquisition Officer or by the Collector 
it was not open to the District Court of 
the Civil Court to go back upon the 
reference and to question the maintain- 
ability of the reference on the ground 
of limitation as was sought to be done. 
Secondly, it was contended that the 
time that was taken by the petitioners 
to obtain the certified copy of the award 
should be excluded while computing the 
prescribed period of limitation and that 
if the period between 4-1-1974- and 1-3- 
1874 was so excluded, the application 
for reference was within time It was 
thirdly contended that in any case S, 5 
of the Limitation Act, 1963 was applic- 
able to the proceedings and the Special 
Land Acquisition Officer or the Collec- 
tor must be taken to have condoned the 
delay if any in making the application, 
for the delay was not at all due to any 
negligence or inaction on the part of the 
petitioners and as such the application 
for reference should be regarded as hav- 
ing been filed within time and the refer- 
ence was maintainable. The learned 
Joint Judge who heard the matter by 
his order dated 1-10-1975 negatived all 
the contentions that were urged on be- 
half of the petitioners and accepted the 
objection to the maintainability of the 
reference urged on behalf of the Spe- 
cial Land Acquisition Officer and came 
to the conclusion that as the application 
for reference was barred by time, the 
reference could not be entertained and 
he therefore ultimately rejected the re- 
ference. It is this order passed by the 
Joint Judge, Thana. that has been chal- 
lenged by the petitioners before us in 
this special civil application, 


3. So far as Civil Revision Applica- 
tion No. 736 of 1975 is concerned, the 
Special Land Acquisition Officer himself 
refused to make the reference and re- 
jected the application for reference. on 
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the ground that the application seeking 
reference had been filed on 26-11-1974 
Le. after the expiry of time limit as 
provided under S. 18 (2) of the Act in- 
asmuch as the contents of the award 
were kncewn to the Chairman of the 
petitioner-Society when he received the 
notice under Sec. 12 (2) of the Act on 
5-10-1974. From this order passed by 
the Special Land Acquisition Officer the 
Chairman of the petitioner-Society has 
filed this revision application to this 
Court. i 


4 In Civil Revision Application No. 
783 of 1975, the order passed by the 
learned Joint Judge, Thana, on 12-8- 
1875 whereby he dismissed the reference 
on the ground that the pre-requisite 
condition for making the reference was 
not complied with as the application for 
reference was barred by time is chal- 
lenged by the petitioner. It may be stat- 
ed that whereas Special Civil Applica- 
tion No. 1769 of 1976 has come up be- 
fore us for final hearing in the normal 
course, the other two civil revision ap- 
plications have been referred to a Divi- 
sion Bench by Justice S. K. Desai as 
common questions arose for determina- 
tion on ane of which there were diver- 
gent views expressed by two learned 
Judges of this Court sitting singly in 
two separate matters (Civil Revn, Appln. 
No. 583 of 1973 decided by Apte J. on 
29-4-1974 and Civil Revn, Appln. No. 
645 of 1970 decided by Lentin J, on 
10-2-1975}. - 


5. Mr, Rege appearing for the peti- 
tioners in Special Civil Application No. 
1769 of 1976 raised principally three con- 
tentions before us. In the first place he 
contended that having regard to S. 18 
(3) a provision added by the Maharash- 
tra Act XXXVIII of 1964 — the Joint 
Judge had no jurisdiction to go behind 
the order of the Special Land Acquisi- 
tion Officer and decide the question of 
limitation as the order passed by the 
Officer has been made revisable by the 
High Court. Secondly, he urged that the 
learned Joint Judge was in error in 
coming to the conclusion that the appli- 
cation for reference that was made by 
the petitioners on 30-3-1974 was barred 
by limitation under proviso (b) to S. 18 
(2) of the Act, inasmuch as according to 
him, the prescribed period of limitation 
of six weeks mentioned in proviso (b) 
to S. 18 (2) of the Act would commence 
to run from the rereipt of effective no- 
tice of the award from the Collector 
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under S, 12 (2) of the Act. He urged 
that if the provisions of S. 12 (2) and 
S. 18 (2) as well as the proviso to S, 18 
(2) of the Act were read together it 
will appear clear that the petitioners 
who were aggrieved by the award were 
required to state the grounds on which 
objection to the award was taken in 
their application for reference and to 
enable the petitioners to do so effective- 
ly mere service of the notice of the 
award without furnishing to the peti- 
tioners the basis or the reasons for the 
quantification, or determination of the 
quantum done by the Collector or the 
Special Land Acquisition Officer would 
be useless and the receipt of the notice 
‘contemplated by proviso (b) to S. 18 
(2) of the Act must be receipt of an 
effective notice of the award ie, the 
notice of essential contents of the award 
and it is only when such essential con- 
tents of the award were brought home 
to the -petitioners that the - petitioners 
would be enabled to state their grounds 
of objection to the award in their appli- 
cation for reference under S. 18 (2) of 
the Act, According to him, the notice 
under S. 12 (2) of the Act that was 
served upon the petitioners merely in- 
formed the petitioners the total area 
acquired, the total quantum: of compen- 
sation awarded and apportionment 
thereof between the three claimants. 
But neither the basis nor the reasons for 
fixing or determining the market value 
of the land in question was furnished 
to the petitioners nor were any particu- 
lars furnished as to whether.the total 
amount of compensation mentioned in 
the notice included within it any amount 
for injurious severance or not, He 
therefore, urged that service of such 
notice which merely gave the measure- 
ment of the land, the total quantum 
and the apportionment between the 
claimants could not be regarded as no- 
tice of the essential contents of the 
award all of which could be said to have 
been brought home to the petitioners 
only when the petitioners obtained a 
certified copy of the award when it be- 
vame ready on 1-3-1974 and was actual- 
ly received by. them on 5-3-1974.. He 
therefore urged that if the period of six 
weeks prescribed in proviso (b) to: Sec- 
tion 18 (2) of the Act was to commence 
from 1-3-1974 the application for-refer- 
‘ence will have to. be regarded as having 
- een filed within time and the learned 
Joint Judge was in. -error. in, rejecting 


. the reference. on .the-ground. that, the ap- :. 
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plication itself was barred by law.. In 
support of his contention he relied upon 
two decisions of the Supreme Court viz. 
AIR 1961 SC 1500 (Raja Harish Chandra 
Raj Singh v. the Deputy Land Acquisi- 
tion Officer) and AIR 1963 SC 1604 (State 
of Punjab v. Mst. Qaisar Jehan Eegum), 
one decision of the Mysore High Court 
reported in AIR 1973 Mys 22 (Special 
Land Acquisition Officer, H.D.P, Ghata- 
prabha v. Aparai Krishna Gadakari), 
and judgment of Apte, J, in Civi. Revi- 
sion Application No. 583 of 1973 decid- 
ed on 29-4-1974. Thirdly, he contended 
that since S. 5 of the Limitation Act, 
1963 was clearly applicable and since 
all the facts requisite for condonation of 
the delay if any that . had occurred in 
preferring the application were present 
before the Special Land Acquisition Of- 
ficer, he must be taken to have condon- 
ed the delay and then made the refer- 
ence to the Civil Court which order 
could not be gone back upon by. the 
Civil Court at the instance of the Spe- 
cial Land Acquisition Officer, In support 
of this latter contention, strong reliance 
was placed by him upon the decision of 
this Court in AIR 1975 Bom 297 (F:amesh 
Shankar Wankhede v. State of Maha- 
rashtra). i ; 


6. On the other hand, Mr. Kotwal 
appearing for the Special Land Acquisi- 
tion Officer has contended that under 
S. 18 (1) of the Act, certain conditions 
precedent were required to be fulfilled 
or satisfied by the petitioners and it was 
upon the satisfaction of the conditions 
precedent that thé Collector or the Spe- 
cial Land Acquisition Officer was entitl- 
ed to make a reference to the Civil 
Court and one of the conditions preced- 
ent required to be satisfied was that the 
application for ‘reference must have 
been made within the time prescribed 
under the proviso to S. 18 (2) of the 
Act. He urged that since this important 
condition precedent could not be said ta 
have been satisfied by the petitioners, it 
was open to the Joint Judge to go be- 
hind the order passed by the Special 
Land Acquisition Officer and corsider 
the contention that was urged on behalf 
of ‘the Special Land Acquisition Officer 
before him. He, therefore, urged. that 
the learned Joint Judge was right in 


“coming to the conclusion that cne of 


the' conditions precedent viz. thet the 
application should have been made with- 
in time had not been -satisfied: and as 


- such. the reference was .liable to-be rex 


jected as. being. not maintainable, .. . 
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7. As regards s. 18 (3) his contention 
was that that provision gave addit-onal 
forum to an aggrieved party to nava 
the Collector’s order tested by the High, 
Court and that the provision could not 
have the effect of taking away the 
jurisdiction of the Joint Judge to decide 
the question whether any of the cendi- 
tions precedent had been satisfied or 
not. Mr. Kotwal also 
since in the instant case the notice of 
the award under S. 12 (2) of the Act 
had been admittedly served on the peti- 
tioners on 4-1-1974 the petitioners must 
- be taken to have knowledge of the award 


and under proviso (b) to S. 18 (2: of, 


the Act, the prescribed period of limita- 
tion would expire within six weeks: from 
the receipt of such notice by the peti- 
tioners and therefore the application 
seeking reference was clearly time-bar- 


red, ‘He disputed the validity of the. 


` contentions urged on behalf: of the peti- 
tioners that the prescribed period would 
‘or should commence when the so-called 
effective notice of the award was re- 
ceived by the petitioners and there was 
“no scope for introducing such element 
when the language of proviso (b) to 
S. 18 (2) of the Act was clear that six 
weeks would .commence from the re- 
ceipt of the notice from the Collactor 
‘under S. 12 (2). He also contended that 
S. 5 of the Limitation Act, 1963, was 
not applicable to the facts of the case 
and the Special Land Acquisition Dffi- 
cer or the Collector would have. no dis- 
cretion to make the reference to a Civil 
Court if the application seeking rafer- 
ence was not made within the preszcrib- 
ed period on the ground that the peti- 
tioners were prevented for sufficient 
cause from preferring an application 
within the prescribed period. According 
to him, the provisions of 5S. 18 of the 
Act could not be regarded as a provi- 
sion prescribing. period of limitation but 
it lays down conditions precedent or. the 
Satisfaction of which alone the Collactor 


was entitled or had jurisdiction to. make - 


the. reference to the Civil Court and 
since no period of limitation as. such 
could be said to have been préscribed 
by the proviso to S. 18 (2) of the. Act, 
there would be no question of invoking 
the provisions of S. 5 of the Limitation 
Act, 1963, even read with S. 29 (Z). In 
support of his first plea, he relied upon 
the two Supreme. Court: decisions. report-. 


ed in AIR 1961 SC :1500: ‘and AIR . 1963. 
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‘SC 1604 (supra) as also upon the deci- 


sion of the Privy Council reported in 
AIR 1930 PC 64 (Pramatha Nath Mullick 
Bahadur v. Secretary of State) where 
the Privy Council had clarified the posi- 
tion as to what type of grounds of ob- 
jections could be raised by the party 
feeling aggrieved by the award made 
by the Collector viz, the grounds of 
objections either being to the measure- 
ment of the land, the amount of com- 
pensation, the persons to whom itis 
payable or the apportionment of the 
compensation amongst such persons, and 
it was not necessary that the reasons or 
the basis on which compensation had 
been arrived at by the Collector or the 
Special Land Acquisition Officer should 
be made known to the petitioners seek- 
ing reference. He also relied upon the 
judgment of Lentin J. in Civil Revision 
Application No. 645 of-1970 decided on. 
10-2-1975. Apart from raising these con- 
tentions by way of reply to Mr. Rege’s 
submissions, Mr, Kotwal also raised a 
preliminary objection to the maintain- 
ability of the special civil application as 
well as the two revision applications on 
the ground that it was open to the peti- 
tioners in each one of the three cases ta 
prefer an appeal to this Court and since 
such alternate remedy of appeal was 
available to the petitioners, the writ pe- 
tition or the revisional applications were 
not maintainable. 


8& We shall first deal with the preli- 
minary objection that has been raised by 
Mr. Kotwal to the maintainability of 
the special civil application as well as 
the revision -applications, According to 
Mr, Kotwal under S. 26 read with S. 54 
of the said Act, an appeal has been 


- provided for to this Court against every 


award that would be made by the Civil 
Court. in a reference made to it by the 
Collector and since in these cases’ the 
references were rejectd by the Joint 
Judge, Thana, on the ground that they 
were not maintainable because the con- 
dition precedent. pertaining to limitation 
had not been satisfied the petitioners 
who were aggrieved by that order 
ought-to have preferred an appeal to 
this’ Court under S. 54 of the Act ‘and in 
view of this alternate remedy that was 
available to the petitioners, the writ pe- 
tition as well as the two revisional ap- 
plications should be held to -be not. 
maintainable or incompetent. It is not 
possible to accept this submission of Mr. 
Kotwal for the simple reason that what 
has been provided by :S.-54-of the Act 
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is that “an appeal shall only lie in any 
proceedings under this Act to the High 
Court from the award, or from any part 
of the award of the Court” and what 
constitutes an award of the Civil Court 
bas been provided for in S. 26 of the 
Act which says that “every award un- 
der this Part shail be in writing signed 
by the Judge ard shall specify the 
amount awarded under clause first of 
sab-s. (1) of S. 28, and also the amounts 
(£ any respectively awarded under each 
af the other clauses of the same sub-sec- 
t-on, together with the grounds of award- 
ing each of the said amounts.” Sub-<s. (2) 
o? S. 26 provides that “every such 
award shall be deemed to be a decree 
and the statement of the grounds of 
every such award a judgment within the 
meaning of S. 2, Cl. (2), and S. 2, Cl. (9) 
respectively of the Civil P. C., 1908”. It 
will thus appear clear that under 
Eection 54 read with Section 26, it is 
cnly against an award as contemplated 
under 5. 26 that an appeal has been 
provided for under S. 54, In other words, 
an appeal. will lie against any award or 
part of the award which specifies 
the amount awarded under one or 
tne other clauses of Section 23 and 
which also specifies the amounts res- 
pectively awarded under each of the 
said clauses together with the grounds 
o? awarding each of the said amounts. 
Im each one of the three cases before us, 
nə awards as contemplated by S. 26 was 
made. Actually in Civil Revision Appli- 
cation No. 736 of 1975 the order chal- 
lenged is not of the Civil Court at all 
bat the order of the Special Land Ac- 
quisition Officer refusing to make the 
reference on the ground that the appli- 
cation for reference was barred by time 
while in the other two cases the order 
passed by the Civil Court rejecting the 
references was on the ground that the 
applications seeking references were bar- 
red by limitation, In other words, no 
award as contemplated by S. 26 of the 
Act has come into existence in any of 
these three cases with the result that 
S 54 would not come into operation. 
Eaving regard to this position it seems 
to us clear that the remedy by way of 
appeal as contemplated by S. 54 of the 
Act was not available to the petitioners 
aad therefore the preliminary contention 
is. liable to be rejected. 


9. We might observe that in the view 
which we are taking we are fortified by 
two decisions, one of the Calcutta High 
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Court in the case of Hasum Mclla v. 
Tasiruddin reported in (1912) ILR 39 Cal 
393 and the other of the Lahore High 
Court in the case of Nafis-ud-Din v. 
Secretary of State reported in AIR 
1927 Lah 858 (2). In the former case, 
the order of the Special Land Acquisi~ 
tion Judge refusing to restore a claim 
case by setting aside a decree passed ex. 
parte for default of the claimant was: 
regarded as not amounting to an award 
and therefore not falling under S. 54 of 
the Act and the Calcutta High Court 
took the view that therefore an appeal 
did not lie to it against such an order, 
In the latter case, which could be re- 
garded as a decision directly on the 
point, the Divisional Court had rejected: 
the reference under S, 18 of the Act on 
the ground that the application to the 
Collector was time barred under sub- 
sec. (2) Cl. (1) of S. 18 and when the 
aggrieved party preferred an appeal to 
the High Court, the Lahore High Court 
took the view that no appeal was com- 
petent under S, 54 of the Act. In so 
holding, the Division Bench of the La- 
hore High Court relied upon the decision. 
of the Calcutta High Court reported in. 
ILR 39 Cal 393 (supra). Having regard 
to the above discussions, we are. clearly 
of the view, that the preliminary con~ 
tention urged by Mr. Kotwal has no 
merit and the same will have to be re= 
jected. 


10. Coming to the merits it is true 
that Mr. Rege has sought to urge three 
contentions before us, one based on Sec- 
tion 18 (3) of the Act, the second per- 
taining to the point of time when the. 
period of limitation prescribed by pro- 
viso (b) to S. 18 (2) should commence 
and the third pertaining to the question 
whether S, 5 of the Limitation Act will 
be applicable to the facts of the case oF 
not. However, it was the second con- 
tention that was argued fully and at 
considerable length before us and in the 
view which we are taking on the said’ 
contention, it will be unnecessary for 
us to decide. the first or ‘third conten- 
tions and we do not prcepose to deal 
with them. On the main point, Mr. 
Rege invited our attention to the provi- 
sions of Ss. 12 (2), 18 (1) and 18 (2) of 
the Act and according to him, reading 
these provisions together it should be 
held that the period of six weeks’ limi- 
tation prescribed by the first part of 
proviso (b) to S. 18 (2) would com- 
mence not merely from the date of the 
receipt of the formal notice from the 
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‘Collector under S, 12 (2) of the Act 
giving intimation of the fact `of the 
award having been made but from the 
date of the receipt of the effective no- 
tice which would bring home know:edge 
to the aggrieved party about the essen- 
tial contents of the award. In ordar to 
appreciate this contention of Mr. Rege, 
it will be necessary to set out the rele- 
vant provisions on which he paced 
strong reliance. To start with it may 
be stated that it is under S, 11 of the 
Act that the Collector or the Special 
Land Acquisition Officer as the case 
may be who, after holding the requisite 
inquiry, is enjoined with a duty to make 
his award under his hand in regard to 
three matters viz. (i) the true area of 
the land; (ii) the compensation which in 
this opinion should be allowed for tne 
land and (iii) the apportionment of tne 
said compensation among all the per- 
sons known or believed to be interested 
in the land, Under S, 12(1) such award 
is required to be filed in the Collectoz’s 
Office and is declared, except as <here- 
in provided, to be final and conc-usive 


evidence as between the Collector and 
the persons interested, whether they 
have respectively appeared before the 


Collector or not, of the true area and: 


value of the land, and the apportionment 
of the compensation among the perscns 
interested. Then comes sub-sec. ‘2) 
which is material and which runs thus: 


“12 (2) The Collector shall give imme- 
diate notice of his award or the amerd- 
ment thereof made under S, 12A tc such 
of the persons interested as are no: pre- 
sent personally or by their representa- 
tives when the award or amendment is 
made,” 


li. In other words, the provisions of 
‘sub-sec, (2) of S. 12 cast an obligation 
upon the Collector as soon as the award 
is filed in the office to give immediate 
motice of his award to persons interest- 
ed who were not present wher the 
‘award was made and according to Ander- 
son's Manual, the form of the aotice 
which is usually issued contains only 
‘three particulars viz. the true area of 
the land acquired; the total amourmt of 
compensation which should be allowed 


and its apportionment among the per- 
sons interested, It may be -stated that 
in the instant-case also the notice tkat 


was served upon the petitioners under 
4S. 12 (2) on 4-1-1974 merely informed 
the petitioners that the total aree ac- 
quired was 907 sq. yards, that the toral 
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compensation payable was Rs. 1,05,035.15 
and that by way of apportionment, each 
of the three petitioners was entitled ta 
one-third of the aforesaid amount of 
compensation. The notice also called . 
upon the petitioners to attend the Col- 
lector’s Office on the date mentioned 
for receiving the amount even under 
protest if so desired, so that their right 
to have the reference made to the Civil 
Court may not be prejudiced and that 
in default of attendance and receipt of 
the amount on the appointed day, no in- 
terest would be payable thereafter. It 
is clear from the aforesaid notice that 
was served on the petitioners that it 
followed the usual routine prescribed in 
Anderson’s Manual by giving only three 
particulars that were invariably speci- 
fied therein and did not inform the pe- 
titicners the reasons or the basis on 
which their quantum of compensation 
had been determined or fixed nor did it 
give any particulars as to whether and 
how much had been awarded for injuri- 
ous severance which was one of the 
heads under which damages or special 
claim had been made by the petitioners. 
We shall now come to S. 18 (1) of the 
Act which reads thus :— 


*i8 (1) Any person interested who 
has not accepted the award or the am- 
endment thereof may, by written appli- 
cation to the Collector, require that the 
matter be referred by the Collector for 
the determination of the Court, whether 
his objection be to the measurement of 
the land, the amount of the compensa- 
tion, the persons to whom it is payable 
or the apportionment of the compensa- 


‘tion among the persons interested.” 


12. Sub-sec, (2) is very material and 
that provision together with the proviso 
thereto reads thus :— i 

“18 (2) The application shall state 
that grounds on which objection to the 
award or the amendment is taken: 

Provided that every such application 
shall be made— 

(a) if the person making it was pre- 
sent or represented before the Collec- 
tor at the time when he made his award 
or the amendment within six weeks 
from the date of the Collector’s award 
or the amendment; 


(b) in other cases, within six weeks of 
the receipt of the notice from the Col- 
lector under S. 12, sub-sec, (2), or with- 
in six months from the date of the Col- 
lector’s award or the amendment, which- 
ever period shall first expire.” 
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13. . Sub-sec. (1) clearly contains cer- - 


tain conditions precedent which must be 
satisfied before the Collector could be 
called upon to make a reference to the 


Civil Court, The first condition is that ` 


tnere shall be a written application by 
tae person interested who has not ac- 
cepted the award. The second is as re~ 
gards the nature of objections that 
could be taken viz. objection could be 
either to the measurement of the land 
oc the amount of compensation or the 
persons to whom it is payable or the 
apportionment thereof among the per- 
sons interested and it is clear that no 
other type of objection is contemplated 
and the third condition is with regard 
to the time within which the applcation 
snall be made ie. the period of limitation 
that has been prescribed under provisos 
(a) and (b} to sub-sec. (2). It is only 
when the application seeking reference 
satisfies these conditions precedent that 
the Collector could make the reference 
to the Civil Court. Sub-sec. (2) clearly 
casts an obligation upon the applicant to 
state the grounds on which objection to 
the award is taken; the provision is 
mandatory inasmuch as it says that “the 
application shall state the grounds on 
which objection to the award is taken.” 
Coming to the two provisos, the first 
proviso viz. proviso (a) prescribes the 
period of limitation of six weeks from 
the date of the Collectors award in 
cases where the person seeking refer- 
ence was present or represented before 


the Collector at the time when the Col- . 


lector makes his award. The underly- 
ing presumption appears to be that if a 
person seeking reference is either per- 
sonally present or is present through 
his representative, he has knowledge or 
is visited with the knowledge of the 
contents of the award which is made in 
his presence and therefore the prescrib- 
ei period of six weeks is said to com- 
mence from the date of the Collector’s 
award, Proviso (b) consists of two 
parts, both of which have been clubbed 
together in one proviso, In the first part, 
a period of six weeks is prescribed in 
cases where notice under S. 12 (2) is 
served and the period is said to com- 
mence from the date of the receipt of 
such notice. Under the second part, in 
cases where no such notice under Sec- 
tion 12 (2) has been served the period 
prescribed is six months from the. date 
of the Collector’s award, with a qualifi- 
cation “whichever period shall first ex- 
; pire,” K $ aes 


“PC 64 (supra). 


14. Relying upon the plain language 


‘of proviso (b) to S, 18 (2), Mr. Kotwal 


contended that the period of six weeks . 
limitation has been prescribed in cases 
where notice under S. 12 (2) has been 
served and the said period is said to 
commence from “the receipt of tha no- 
tice” and according to Mr. Kotwal, there 
is no scope for introducing the element 
of bringing home the knowledge of the 
essential contents of the award to the 
petitioners seeking references before the 
prescribed period of limitation could 
commence, According to Mr, Kotwal, 
therefore, since in the instant case, ad= 
mittedly notice under S. 12 (2) was serv- 
ed upon the petitioners on 4-1-1974, six 
weeks period must commence from that 
date and the application for reference 
which was made on 30-3-1974 was clear- 
ly beyond time. He also contended in 
the alternative that even if it were as~- 
sumed for the purposes of argument 
that the notice of the award contem- 
plated by proviso (b} was required to 
be notice of the essential contents cf the 
award, he urged that under Ss. 11 and 
12 read together, the three items in 
respect of which the Collector is requir~ 
ed to make his award viz. (a) the true 
area of the land; (b) the compensation 
which in his opinion should be allowed 
for the land; and (c) the apportionment 
of the said compensation among all the 
persons known or believed to be inter< 
ested in the land, would be the essential 
contents of the award and since the no~ 
tice under S. 12 (2) in the instant casg 
apprised the petitioners of all these 
three items, it should be held-that the 
petitioners had notice of the essential 
contents of the award on 4-1-1974 and 
as such the application for reference 
which was filed on 30-3-1974 was harred 
by limitation, Mr. Kotwal further con- 
tended that though it was true that un~ 
der S. 18 (2) which was mandatory, the 
application for reference was required 
to state the grounds on which objec~ 
tion to the award was to be taken, such 
grounds of objection could only te to 
the measurement cf the land; ta the 
amount of compensation; to the persons 
to whom it was payable and the appor~ 
tionment of the compensation among the 
persons interested, that is to say the 
grounds could be any one or more’ of 
these four grounds and no other and he 
pointed out that such a view has been 
taken by the Privy Council in AIR 1930 
He also urged that if 
‘the provisions of S.` 11 under which the -~ 
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Collector is called upon to make his 
award and the provisions of S. 26 under 
which the Civil Court is called upon te 


make its award are compared it will ap- . 


pear clear that there was great differ- 
ence between the two types of awards 
that were contemplated in these twa 
provisions, that whereas under S. 26 the 
Civil Court is required not merely to 
specify the amounts awarded under one 
or the other clauses of S. 23 (1) of the 
Act, but also the grounds for awarding 
each of such amounts, in the award 
made by the Collector under S, 11, tha 
Collector is not bound to give any rea- 
sons or basis on which he has determin- 
ed the quantum of compensation. . He 
also pointed out that in Provident In- 
vestment Co, Ltd, v, Land Acquisition 
Officer, Bombay (AIR 1935 Bom 319) this 
Court has taken the view that the Col- 
lector or the Land Acquisition Officer 
was not bound to give a reasoned judg- 
ment when he determines or fixes the 
market value of the land resulting in 
the quantum of compensation offered ta 
the claimant. If therefore the Collector 
or the Special Land Acquisition Officer 
was not required to give a reasoned 
judgment while arriving at the amount 
of compensation which he offers to the 
claimant, it would be improper to hold 
that the reasons or the basis on which 
such compensation is fixed by the Col- 
lector should become one of the essen- 
tial contents of the award. Lastly, Mr. 
Kotwal relied upon the decision of Len- 
tin, J. in Civil Revision Application No. 
645 of 1970 decided on 10-2-1975 (Bom} 
where the learned Judge has taken the 
view that the essential contents of the 
award would be those that are set out 
in S. 11 of the Act and if notice of those 
three essential contents is served upor 
the petitioners seeking reference under 
Section 12 (2), the petitioners coul 
be said to have actual notice of 
the essential contents. of the award fror 
the date of such service of the notice 
upon them, impliedly holding that the 
reasons or the basis on which compen- 
sation has been fixed or determined by 
the Collector cannot be regarded as th 
essential contents of the award, ; 


15. Mr. Rege for the petitioners on 
the other hand contended that the rea- 
sons or the basis on which compensa- 
tion had been offered by the Collecto? 
or the Special Land Acquisition Office? 
to the claimants must be regarded as 
one of the essential contents of the 


award without the knowledge of which > 
it would be impossible for the peti-, 
tioners seeking reference to state’ their 
grounds’ of objection to the award. He 
fairly conceded that though it was not 
obligatory for the Collector or the Spe- 
cial Land Acquisition Officer to give a 
reasoned judgment for arriving at the 
quantum’ of compensation which he pro- 
poses to offer under his award under 
S. 11 to the claimant, it could never be 
disputed that at least the basis and the 
material on which the quantum of com- 
pensation is fixed or determined by the 
Collector or the Special Land Acquisi- 
tion Officer would find a place in the 
award made by the Collector under Sec- 
tion 11 of the Act, for, after all the 
Collector under S. 11 of the Act is re~ 
quired to hold an inquiry into the ob- 
jections which any person interested has 
stated pursuant to the notice given un- 
der S. 9 and those objections would be 
not merely to the measurements but 


.also to the value of the land at the date 


of the publication of S. 4 notification 
and if the petitioners who are seeking 
reference under S. 18 (1) do not come to 
know the basis on which such quantum 
of compensation has been fixed or de- 
termined by the Collector or the Special 
Land Acquisition Officer, it would be im- 
possible for the petitioners to state their 
grounds of objection to the award, He 
therefore urged that.the basis or the rea- 
sons for fixing compensation offered by the 
Special Land Acquisition Officer or the 
Collector under his award made under 
section 11 would be one of the essential 
contents of the award along with the 
total meaurements; the total quantum 
of compensation; the person to whom it 
is payable and the apportionment there- 
of among the persons interested. He 
urged that knowledge of such basis 
would be necessary for two reasons. In 
the first place he contended that unless 
such basis or reasons for the quantifica~ 
tion of the compensation is known it 
would be impossible for the petitioners 
to make up their mind whether to go 
in for the reference or not, for, it is 
conceivable in a given case that after 
knowing the reasons or basis, the peti- 
tioners may feel satisfied that the basis 
being reasonable it would be a sheer 
waste of time, money and energy ta 
seek a reference. Secondly, he pointed 
out that all that the notice under Sec: 
tion 12 (2) informs the claimants is the 
total measurements, total quantum of 
compensation and the apportionment 
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thereof among the persons interested, 
and no particulars of the various heads 
under which the several items of com- 
pensation awarded are furnished, and in 
the absence of such particulars being 
made known to the petitioners, it would 
be impossible for the petitioners to 
know how to value their claim while 
making the reference application for 
purposes of court-fees payable under 
Art. 15 of Sch. I to the Bombay Court- 
fees Act, 1959, and the petitioners would 
not be in a position to pay proper ad 
valorem court-fees, He contended that 
since under proviso (b) to S. 18 (2) the 
two categories have been clubbed toge- 
ther viz, cases where notice under Sec- 
tion 12 (2) has been served and cases 
where no such notice has been 
served, the notice of the essential 
contents of the award would be 
necessary before six weeks period com- 
mence: under the first part of that clause 
inasmuch as under the second part of 
that clause, decided cases have taken 
the view that six months period- of 
limitation prescribed therein does not 
commence mechanically from the date 
of the Collector’s award but the expres- 
sion “the date of the Collector's award 
has been construed to mean the date of 
the communication of the award to the 
party aggrieved by it and since decided 
cases have taken this view, by parity 
of reasoning it should be held that six 
weeks period under the first part of 
proviso (b) should also commence like- 
wise from the effective notice u/s. 12 (2). 
In support of these submissions, strong 
reliance was placed by him upon the 
same two decisions of the Supreme 
Court on which Mr. Kotwal has relied. 
principally the decision in AIR 1963 SC 
1604, as also one decision of the Mysore 
High Court reported in AIR 1973 Mys 
22 (supra) and the judgment of Apte, J. 
in Civil Revision Application No, 583 of 
1973 decided on 29-4-1974 (Bom) where 
the learned Judge has taken the view, 
contrary to the view taken by Lentin, 
J., that the reasons or the basis on 
whioh the quantum is fixed by the Col- 
lector or the Special Land Acquisition 
‘Officer would be one of the essential 
contents of the award, knowledge of 
which must be brought home to the pe~- 
titioners before the period of limitation 
of six weeks could commence, 


16. In order to decide which of the 
rival submissions should be accepted it 
would be necessary as we have pointed 
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out above, to consider the provisions of 
Ss, 12 (2) and 18 of the Act. We have 
already set out the relevant provisions 
in the earlier part of our judgment. 
Briefly stated the position is that as 
soon as the Collector files his award in 
the Office, he is required to give imme- 
diate notice of the award to the persons 
interested under S. 12 (2) which invari- 
ably contains only three particulars viz 
the true measurement of the area ac- 
quired, the quantum of compensation 
and apportionment thereof among the 
persons interested, Under S. 18 (2) the 
petitioners who are seeking reference 
are under an obligation to state the 
grounds on which the objection to the 
award is taken. The question really is 
whether without knowledge of the rea- 
sons or the basis on which compensation 
has been fixed by the Collector or the 
Special Land Acquisition Officer and 
without knowledge of the particulars of 
the different heads under which such 
compensation is awarded it would be 
possible for the petitioners seeking re- 
ference to effectively make an applica- 
tion for reference by stating the grounds 
of objection to the award, 


17. It is true as was pointed out by 
Mr. Kotwal that the Privy Council in 
Pramatha Nath Mullick Bahadur’s case 
(AIR 1930 PC 64) has clearly indicated 
that the types of objection that could be 
taken would be under the four keads men- | 
tioned in S. 18 (1) of the Act. It was a 
case where the claimant had sought a 
reference by taking a specific objection 
to the Collectcr’s award on the ground 
that the amount of compensation was 
inadequate and the question that arose 
before the Court was whether when 
that was the specific ground of objection 
the claimant could be permitted to raise 
before the Civil Court any objection 
pertaining to the measurements i.e. ob- 
ojection to the true area of the land 
acquired, and the Privy Council took 
the view that when the type of objec- 
tion urged was against the determination 
of proper compensation it was not open 
to the claimant to raise the cther type 
of objection qua measurement, In this 
behalf the Privy Council observed thus: 

“The section clearly specifies four 
different grounds of objection, viz. 

(1) to the measurement of the land; 

-(2) to the amount of compensation; 

(3) to the persons to whom it is pay" 
able; and 

(4) to the apportionment, 
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The distinctions between objection to area 
and to amount of compensation are also 
borne out by other sections of the Act; 
see Ss. 9,11, 19 (d) and 20 (c). The appel- 
lants’ objection was manifestly only to 
the amount of compensation and was 
correctly so described by the Collector 
in making the references......Once there- 
fore it is ascertained that the only ob- 
jection taken is to the amount of com- 
pensation, that alone is the ‘matter’ re~ 
ferred, and the Court has no power ta 
determine or consider anything beyond 
it.” 

18. Mr. Kotwal pointed out that this 
view of the Privy Council has been ac~ 
cepted, approved and followed by the 
Supreme Court in AIR 1964 SC 350 
(State of Bihar v. Kundan Singh), That 
was a case where in a reference under 
S. 18 (1) the claimant sought to raise a 
plea under S. 49 of the Act viz, that the 
whole of the house property should 
have been acquired and not part of the 
house property, but the Supreme Court 
took the view that such a plea must 
form part of different proceedings taken 
by the claimant under S. 49 and could 
not form part of the reference. In our 
view there is no dispute with regard ta 
the proposition of law enunciated by the 
Privy Council in the aforesaid decision 
which was followed by the Supreme 
Court in AIR 1964 SC 350 (supra), but 
all that the Privy Council as well as 
the Supreme Court has pointed out is 
that S. 18 (1) indicates the heads of ob- 
jection that can be taken to the award 
and such heads or grounds of objection 
could be (1) to the measurement of the 
land; (2) to the amount of compensa- 
tion; (3) to the persons to whom it was 
payable and (4) to the apportionment 
thereof among the persons interested, In 
our view, neither the Privy Council nor 
the Supreme Court was concerned with 
the question with which we are dealing 
viz. what could be regarded as the es- 
sential contents of the award and whe- 
ther the reasons or the basis on which 
compensation has been fixed by the Col- 
lector or the Special Land Acquisition 
Officer forms one of the essential con< 
tents of the award or not and further 
whether knowledge of such essential 
contents is required to be brought home 
to the claimants seeking reference be- 
fore the period of limitation of six 
weeks could commence for the purpose 
of preferring an application for refer- 
ence, On this aspect of the matter in 
our view, there were two judgments of 


the Supreme Court which throw consi- 
derable light, the first one is Raja Ha- 
rish Chandra Raj Singh’s case reported 
in AIR 1961 SC 1500 and the other re- 
ported in AIR 1953 SC 1604 (State of 
Punjab v. Mst. Qaisar Jehan Begum). In 
the former case, the Supreme Court 
was concerned with the latter part of 
proviso (b) to S. 18 (2) and the question 
pertained to the proper interpretation of 
the phrase “the date of the Collector’s 
award” occurring in the said proviso 
and after dealing at length with the 
true legal nature of the award made by 
the Collector under S. 11 of the. Act, 
the Supreme Court took the view that 
strictly in law, the award made by the 
Collector could be regarded as an offer. 
made by the Collector on behalf of the 
State Government to the claimant and 
since that was the true nature of the 
award made by the Collector under Sec- 
tion 12, an element of communication to 
the claimant was necessary bezore the 
period of limitation could commence un- 
der the second pert of proviso (b) to- 
S. 18 (2) and the Supreme Court held 
that the phrase “che date of the Collec- 
tor’s award” occurring in the latter part 
of provisc (b) must mean the date when 
the award is either communicated to 
the party or comes to his knowledge 
either actually or constructively and it 
was. from such actual or constructive 
knowledge of the award that the period 
of limitation was held to have com- 
menced, In para 5 of the judgment, 
this is what the Supreme Court has ob- 
served :— 


“In dealing with this question it is re- 
levant to bear in mind the legal char- 
acter of the award made by the Collec: 
tor under S, 12. In a sense it is a deci~ 
sion of the Collector reached by him 
after holding an enquiry as prescribed 
by the Act, It is a decision, inter alia, 
in respect of the amount of compensa- 
tion which should be paid to the person 
interested in the property acquired; but 
legally the award cannot be treated. as 
a decision; it. is in law an offer or ten- 
der of the compensation determined by 
the Collector to the owner of the pro- 
perty under acquisition. If the owner ac- 
cepts. the offer no further proceeding is 
required to be taken; the amount is. 
paid and compensation proceedings are 
concluded.. If, however, the owner does 
not accept the offer S. 18 gives him the 
statutory right of having the question 
determined’ by Court, and it is the 
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amount of compensation whch the -Court 
may determine that would bud both 
the owner and the Collector.. - that 
case, it is on the amount Ae deter- 
mined judicially that the acquisition pro- 
ceedings would be concluded, It is be~ 
cause of.this nature of the award that 
the award can be appropriately describ- 
ed as a tender or offer made by the 
Collector on behalf of the Government 
to the owner of the property for his ac- 
ceptance...... Therefore, if the award 
made by. the Collector is in law na 
more than an offer made on behalf of 
the Government to the owner of tha 
property then the making of the award 
as properly „understood must involve the 


communication of the offer to the party. 


concerned. That is the normal require- 
ment under the contract law and its ap- 
plicability to cases of award made un~- 
der the Act cannot be reasonably ex- 
cluded, Thus considered the date of 
the award cannot be determined solely 
by reference to the time when. the 
award is signed by the Collector or de- 
livered by him in his office; it must in- 


volve the consideration of the question | 


as to when it was known to the party 
concerned either actually or construc- 
tively. If that be the true position then 
the literal and mechanical construction 
of the words ‘the date of the award’ 
occurring in the relevant section would 
not be appropriate.” ' 


19. The Supreme Court reversed the 
decision of the Allahabad High Court and 
held that the application made by the 
appellant seeking reference was not 
barred under ‘the latter part of proviso 
(b) to S: 18 (2) of the Act. From this 
decision, one aspect which emerges very 
clearly’ is that no literal or mechanical 
interpretation of the expression “the 
date of the Collector’s award” occurring 
in the latter part of proviso (b) was to 
be made and having regard to the true 
character arid nature of the Collector’s 
award, the same being an offer or ‘tender 
made by the Collector on behalf of the 
Government, it was held:that an ele- 
ment of communication was necessary 
and the Court held that the period of 
limitation prescribed under proviso (b) 
to:'S, 18 (2) would commence not merely 
from the date when the Collector made 
or actually signed the award or filed 
the same, but from the date of notice of 


that award either constructively. or ac-- 


tually to the claimant. Mr.:.Rege relied 
. upon this decision’, principally, for the 


purpose of contending that ~ by: parity ‘of: 
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reasoning, in the earlier part of proviso 
(b) also the expression “receipt of the 
notice” should not be similarly literally 
or mechanically construed, but that the 
expression should be construed in the 
sense that it must be the receipt of ef- 
fective notice of the award, The effec- 
tive notice of the award according to 
Mr. Rege would mean notice of the 


essential contents of the award. Since 
both these types of clauses have been 
clubbed together in one and the same 
proviso viz. proviso {b) to S. 18 of. the 
Act, we find considerable force in | the 
submission urged by Mr. Rege before 


us. If the words “receipt of the notice” 
occurring in the first part of proviso (b) 
are literally or mechanically construed, 
all that it would mean is that even if the 
claimants have bare notice of the `` fact 
of the Collector having made the award, 
it would be sufficient for the commence- 
ment of the period of . limitation pre~ 
scribed therein, which in our view could 
never have been intended by the Legis- 
lature as we shall presently -poini out, 


. 20. The other decision is more- appo- 
site on the point as to the necessity of 
essential contents of the award being 
brought home to a claimant before : the 
period. of limitation could commence 
against him, In Mst. Qaisar Jehan 
Begum’s case reported in AIR 1963 SC 
1604, it was the very second part of pro- 
viso (b) to S. 18 (2) that had come up 
for consideration and the Court ‘took 
the view that a literal and mechanical 
construction of the words “six months 
from the date of the Collector’s eward” 
occurring in the second part of proviso 
(b) would not be appropriate and the 
knowledge of the party affected by the 
award, either actual or constructive, -be~ 
ing an essential requirement of fair play 
and natural justice, the expression used 
in the proviso must mean the date when 
the award was either communicated to 
the party or was known by him either 
actually or constructively. It was a case 
where notice under S, 12 (2) had not 
been served and the question was when 
the award was never communicated to 
the party. when could the party be said 
to come to know the award either actu- 
ally or constructively and in the context 
of that question the Supreme Court: in 
para 5 of its judgment observed taus: 
Now, knowledge of the award 
does: not mean a mere. knowledge of ‘the 
fact that an award has been .made.:.‘The 


-knowledge must Te to he, essetitial 3 
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contents of the award. These conteats 
may be known either actually or ccn- 
structively.” 


21. It is true that in that case re.y~ 
ing upon the uncontradicted evidence 
of the claimant herself the Court came 
to the conclusion that though notice 
under S. 12 (2) of the Act had not been 
served, the claimant had come to know 
about the acquisition of the land end 
the award on a certain date viz, 22-7- 
1955 the date on which 
was paid and since the application for 
reference was within the prescribed 
period of limitation from that date the 
Court took the view that the reference 
application was within time and not kar- 
red. The aforesaid decision therefore is 
a clear authority for the proposition 
that knowledge of the award does not 
mean mere knowledge of the fact of -the 
award having been made but knowledge 
must mean knowledge of the essential 
contents of the award and it would be 
from the date when the  petitiorers 
seeking referenee come to have know- 
ledge of the essential contents of _ the 
. award, that the period of limitation pre- 
scribed in proviso (b) would commence. 


22. The question therefore that arises 
for our determination is as to whether 
the three items mentioned in S. 11 viz. 
the true area of the land, the competsa- 
tion which should be allowed for the 
land and the apportionment thereof are 
the only essential contents of the award 
or whether the reasons or the basis on 
which compensation has been fixed oF 
arrived at and the several heads urder 
which the same right have been grant- 
ed also constitute the essential contents 
of the award, for it has been the con- 
tention of Mr. Kotwal that only those 
three items which are specified in S. 11 
of which the petitioners are appr-sed 
and of which generally notice urder 
S. 12 (2) is given to the claimant wculd 
alone constitute the essential contents 
of the award, On the other’ hand, Mr. 
Rege has contended that apart fom 
these three items, the reasons or the 
basis on which compensation has been 
awarded as well as the heads urder 
which several amounts of compensa-ion 
have been offered would also constitute 
the essential contents of the award with- 
out the knowledge of which the claim- 
ants would not be enabled to state their 
grounds of objection in their applica-ion 
for reference as contemplated by S. 18 


(2). On this aspect of.the matter there 
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compensation , 
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is one compelling factor which must be 
borne in mind and that factor arises be- 
cause of Art. 15 in Schedule I to the 
Bombay Court-Fees Act, 1959 having 
been introduced for the first time under 
which the claimants or applicants seek- 
ing a reference have to pay one-half of 
the ad valorem court-fees of their claims 
while seeking a reference, and there 
is yet one more factor viz. the necessity 
for the claimants to make‘up their mind 
whether to go in for the reference or 
not and on which points the claimants 
would naturally be entitled to consult 
their legal advisers, Now for both those 
purposes, it would be necessary that the 
claimants should not merely have know- 
ledge of the reasons or the basis on 
which compensation has been fixed by 
the Collector or the Special Land Acqui- 
sition Officer but should also be furnish- 
ed with particulars regarding the seve- 
ral heads under which some items of 
such compensation are offered by the 
Collector in his award as without such 
knowledge it would be impossible for 
the claimants to file their application 
for reference stating the grounds of ob- 
jection to the award and it would be 
impossible for them to calculate the ad 
valorem Court-fees that would be pay- 
able by them in respect of the claims 
preferred by them in their application. 
Jt was not disputed before us by Mr. 
Kotwal that under the Court-Fees Act, 
1870, there was no provision requiring 
the applicant making an application 
seeking reference to pay ad valorem 
Court-fees in respect of the claim which 
he wanted to get adjudicated from a 
Civil Court and such a provision was 
for the first time introduced in the 
Bombay Court-Fees Act, 159 by inser- 
tion of Art. 15 in Sch, I under which it 
has been provided that for an applica- 
tion to the Collector for a reference to 
the Court under S. 18 of the Land Ac- 
quisition Act, 1894, in its application to 
the Bombay area or the Vidarbha region 
of the State of Maharashtra or S. 14 of 
the Land Acquisition Act in its applica- 
tion to the Hyderabad area of the State, 
as the case may be, one-half of ad valo- 
rem fee on the difference, if any, be- 


tween the amount awarded by the Col- 
lector and the amount claimed by the 
applicant, according to the scale pre- 
scribed under Art. I of Sch. I, subject 
to a minimum fee of Rs. 15, is liable to 
be payable. In view of this provision we 
fail to appreciate as to how the claimant 
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making an application seeking a refer- 
ence to the Civil Court against the Col- 
lector’s award would be in a position to 
calculate the quantum of ad valorem 
Court-fees payable by him unless he 
has full particulars not only about the 
reasons or the basis on which the total 


quantum of compensation fixed by the 
Collector has been arrived at and the 
rate at which such compensation has 
been fixed, but also the several heads 


under. which some items of compensa~ 
tion might have been awarded. It is con- 
ceivable that in a given case, not mere« 
ly open areas of land but also items 
like houses, wells, trees, etc., might be 
acquired and for each of these items 
some amount of compensation might 
have been fixed by the Collector or the 
Special Land Acquisition Officer while 
arriving at the total amount of compen- 
sation payable to the claimant. Admit- 
tedly. the notice under S. 12 (2) that is 
served upon the claimants does not con~ 
tain any such particulars whatsoever. 
Therefore, unless particulars in the 
above behalf are made available to the 
claimants, it would be impossible for 
the claimants to decide what would be 
the quantum of ad valorem Court-fees 
payable by them on their application for 
reference, Secondly, even if total com<« 
pensation merely for an open plot or 
area of land is fixed and is made known 
to the applicant seeking a reference and 
from the total area and total quantum 
the rate awarded becomes known to him, 
he would not be in a position to decide 
whether he should at all make an appli» 
cation for reference or not without be~ 
ing in possession of the reasoning or 
basis on which such rate has been fixed. 
It stands also to reason that before the 
applicant decides to go in for a reference, 
he should be enabled to obtain legal 
advice in the matter and it seems to ug 
that no legal advice would be available 
unless the aforesaid particulars includ- 
ing the reasons or the basis for fixing 
compensation is made available to him 
for legal consultation, In our view there~ 
fore, apart from the three items men- 
. {tioned in S. 11 of the Act which go to 
comprise the award of the Collector, the 


other particulars indicated above includ- 
ing the reasons or the basis on which 
the quantum of compensation has been 
fixed and offered would also constitute 
the essential contents of the award and 
unless the petitioners or the claimants 
re posted with knowledge of these 
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particulars including the reasons or the 
basis for fixing compensation, it would 
not be possible for them to file a pro- 
per application for reference stating the 
grounds of objection to the award. It is 
true as was pointed ouz by Mr, Kotwal 
that there is unquestionable difference 
between the type of award which the 
Collector is called upon to make under 
S. 11 and the tppe of award which the 
Court is required to make under S. 26 
of the Act, It is also true that the Col- 
lector while making his award  ur.der 
S. 11 of the Act is not bound to give 
“a reasoned judgment” as has been held 
by this Court in AIR 1935 Bom 319 
(supra), but that is far from saying that 
while making his award the Collector or 
the Special Land Acquisition Officer 
should not indicate in his award his 
reasons or the basis on which compen- 
sation is determined by him or specify 
different items of compensation offered 
under several heads of compensation or 
that he should merely give his conclu- 
sions on the three points mentioned in 
we have 
pointed out earlier, under S. 11 an in- 
quiry into the measurement, the value 
and the claims is contemplated at the 
hands of the Collector or the Spezial 
Land Acquisition Officer and during the 
course of the inquiry. the Collector or| 
the Special Land Acquisition Offcer 
would either accept what the claimant 
has claimed or may reject it on certain 
grounds and may arrive at compensation 


on certain other basis, but such basis on 


which compensation is fixed and the 
other particulars and the different heads 
of property must form part of his award 
and these things in our view would con- 
stitute the essential contents of ‘the 
award without knowledge of which it 
would be utterly impossible for any 
claimant to make his application for re- 
ference stating the grounds of his ob- 
jection to the award. If that be the cor- 
rect position, we are clearly of the 
view that the phrase “within six weeks 
of the receipt of the notice” occurring 
in the first part of proviso (b) to S. 18 
(2) must be interpreted to mean within 
six weeks from the receipt of effective 
notice meaning thereby from the receipt 
of the knowledge of the essential con- 
tents of the award by tke claimants jin- 
cluding the reasons or the basis on which 
the quantum of compensation has been 
fixed as also the other particulars men- 
tioned above. Such construction to our 


mind would be the most fair and rea- 
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sonable and in our view the period of 
six weeks limitation prescribed uncer 
the first part of proviso (b) to S. 18 (2) 
would commence from the receipt of 
such effective notice, Admittedly, in the 
instant case, the notice under S. 12 (2) 
did not give the essential contents of 
the award to the petitioners when the 
notice was served upon them on 4-l- 
1974 but the effective notice of the essen- 
tial contents of the award could be said 
to have been served upon the petition- 
ers only when the copy of the award 
was made available to them or became 
ready for delivery to them as appl.ed 
by them which was on 1-3-1974 end 
since the application for reference was 
made within the prescribed period from 
that date onwards, the same would be 
within time. 

23. Mr. Kotwal has contended rely- 
ing upon certain observations made by 
the Supreme Court is Mst. Qaiser Jehan 
Begum’s case reported in AIR 1963 SC 
1604, that in that case the Supreme 
Court could be said to have accepted 
the position that when notice under 
S. 12 (2) was served upon the claimant, 
the claimant must be taken to be fixed 
with the knowledge of the contents of 
the award notwithstanding the position 
that such notice contains merely the 
three particulars viz, the true area of 
the land, the quantum of compensation 
and the apportionment thereof. In sup- 
port of this submission, Mr. Kotwal in 
the first instance pointed out that on 
the admitted facts the case before the 
Supreme Court did not fall within either 
proviso (a) or the first part of proviso 
(b) to 5. 18 (2); for admittedly no no-ice 
under S. 12 (2) had been served upon 
the claimant in that case, But on the 
general position arising on the aspect as 
to what should be the effect of the 
service of the notice under S, 12 (2) he 
invited our attention to the following 
passage which occurs in paragraph 5 
of the judgment:— 
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“The knowledge must relate to the 
essential contents of the award. These 
contents may be known either actually 
or constructively. If the award is com- 
municated to.a party under S. 12 (2) of 
the Act, the party must be obviously 
fixed with knowledge of the contents of 
the award whether he reads it or noz.” 


24. Relying on this passege, Mr. Kot- 
wal contended.that the Supreme Ccurt 
could be said to have taken -the v.ew 
that if once notice under S. 12 (2) is 


Officer (1), Thana [Prs. 22-25] Bom. 339 


served upon the party, the party could: 
be taken to have been fixed with the 
knowledge of the contents of the award 
and therefore it would be from the date 
of such service of the notice on the 
party that the period of limization would 
commence, It is not possible to accept 
this submission of Mr. Kotwal for more 
than one reascn, In the first instance, as 
we have pointed out earlier, what con- 
stitutes essential contents of the award 
was not the subject-matter of any issue 
before the Supreme Court in that case 
but the Supreme Court merely laid 
down the general proposition that know- 
ledge of the award must mean know- 
ledge of the essential contents of the 
award, What would constitute the essen- 
tial contents of the award was not de- 
cided by the Supreme Court and in that 
behalf for the reasons which we have 
already indicated above, in our view, 
not merely the three items which are 
included in the notice under S. 12 (2) 
constitute the essentials of the award, 
but the essential contents of the award 
would also include the reasons or the 
basis on which compensation is fixed 
and the other particulars mentioned 
earlier, Secondly, the particular passage 
on which Mr. Kotwal has relied cannot, 
if properly read in the context of the 
facts in the case, lead to the inference 
suggested by Mr. Kotwal. The Supreme 
Court has nowhere stated that mere 
service of the notice under S, 12 (2); 
would amount to fixing the party with’ 
the knowledge of all the essential con- 
tents of the award. 


25. We may now briefly refer to a 
couple of decisions on which Mr. Rege 
relied in which a similar view which we 
have taken above has been taken. The 
Mysore High Court in the case of Spe- 
cial Land Acquisition Officer, H.D.P. 
Ghataprabha v. Aparai Krishna Gada- 
kari reported in AIR 1973 Mys 22, has 
clearly indicated what according to it 
constitutes the essential contents of the 
award. In that case, after making the 
award, the Land Acquisition Officer issu- 
ed notices to the interested parties un- 
der S, 12 (2). The notice only mentioned 
the amount of compensation and not 
the grounds of the award. The claim- 
ants filed petition for reference under 
S. 18 after obtaining a copy of the 
award. The question was whether the 
application was within the prescribed 


period of limitation of 90 days as men- 
tioned in the Mysore amendment of 
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S. 18 (2) The learned single Judge of 
the Mysore High Court has taken the 
view that the limitation of 90 days as 
mentioned in S. 18 (2) starts from the 
knowledge of the award, either actually 
or constructively and the knowledge of 
the award must relate to the essential 
contents af the award and that such 
knowledge of the essential contents of 
the award was obtained when the certi- 
fied copy of the award was received by 
the claimant and therefore the petition 
seeking reference. was filed within the 
prescribed period of limitation. In terms 
the Court has taken the view that as 
the notices issued under S, 12 (2) only 
mentioned the amount of compensation 
without mentioning the grounds of the 
award, there was no substantial compli- 
ance of S, 12 (1) and therefore the 
knowledge of the award could not be in~ 
ferred from the service of such defec- 
tive notices and the knowledge of the 
essential contents was obtained when 
the certified copy of the award was re- 
ceived by the claimants, 


26. In Civil Revision Application No. 
583 of 1973 decided on 29-4-1974 (Bom), 
Mr, Justice Apte hes also taken the view 
that mere service of the notice under 
S. 12 (2) in the form in which it is usu- 
ally issued does not bring home know- 
ledge of the essential contents of the 
award to the claimant, The learned 
Judge in this behalf has observed thus:— 


“The notice does not disclose as to 
how the Special Land Acquisition Officer 
arrived at the particular figure of com~ 
pensation. In other words, it does not 
disclose the reasoning or the grounds 
which weighed with the Special Land 
Acquisition Officer in fixing the amount 
of compensation of Rs. 30,752.15, With- 
out such material in the notice it is 
therefore difficuit to follow as to how 
the petitioner should make up his mind 
as to whether he should or should not 
make an application to refer the mat- 
ter to the Court under S. 18 (1) of the 
Act. In order to decide as to whether he 
should or should not make such appli- 
cation it is necessary that he should be 
supplied with the essential contents of 
the award including even the reasoning 
and the grounds which weighed with 
the Special Land Acquisition Officer in 
determining the amount of compensa~ 
tion, This is particularly so because un~ 
der S. 18 (2) the person aggrieved. by 
the award of the Collector is required 
to state the grounds on which objection 


to the award is taken. The wording in 
this sub-section is mandatory because 
it says that the application shall state 
the grounds on which the objection to 
the award is taken, Now if the claim» 
ant is not furnished with the material 
which would enable him to set aut such 
grounds, it is difficult to hold that he 
has been given proper notice of the 
award as required by S. 12 (2).” 

27. At another place, the learned 
Judge has observed thus:— ' 


“To sum up, therefore, it appears to 
me that the notice which is contemplat- 
ed by S. 12 (2) of the Act does not only 
mean a formal notice giving only’ the 
area acquired, the amount of compensa- 
tion awarded and its ‘apportionment 
among the several claimants, But it has 
to be interpreted in a wider sense’ as 
including the essential contents of . the 
award which in my view mean the rea~ 
soning or the grounds on which the 
Land Acquisition Officer arrived at his 
conclusion as regards the amount of 
compensation and its apportionment and 
also the acquired area.” l 


28. The aforesaid two judgments on 
which reliance was placed by Mr. Rege 
do support his contention and they are 
in accord with the view which we have 
taken in the earlier part of our judg- 
ment. 


29. So far as the contrary view which 
has been taken by Lentin, J. in Civil 
Revision Application No. 645 of 1970 ce- 
cided on 10-2-1975 (Bom), is concem.d, 
it may be pointed out that tke learned 
Judge was not willing to accept and 
subscribe to the view taken by Apta, J. 
though the said judgment was brought 
to his notice principally on the ground 
that according to him, the question had 
been concluded ky the two decisions of 
the Supreme Court viz. AIR 1961 SC 
1500 and AIR 1983 SC 1604 (supra). It 
does appear therefore that the learned 
Judge who disposed of Civil Revision 
Application No. 645 of 1970 seems to 
have taken the view that the point as to 
what constitutes the essential contents 
of the award has been properly conclud~ 
ed by the aforesaid two decisions, As 
we have pointed out earlier, the first 
decision nowhere touches the aspect of 
what constitutes essential contents of the 
award and the second decision merely 
lays down the general proposition that 
knowledge of essential contents of the 
award is necessary before the limitation 
can commence. But actually what consti- 
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tutes the essential contents of the award 
was never the subject-matter of that 
decision. In view of this it would be dif- 
ficult for us to subscribe to the view 
taken by Lentin J. in Civil Revision A> 
plication No, 645 of 1970, 


30. Having regard to the above d:s« 
cussion, in our view the learned Jomt 
Judge was clearly in error in taking ine 
view that the reference was not main- 
tainable inasmuch as the application sor 
reference itself was barred by time. For 
the reasons indicated above, the limi-a~ 
tion of six weeks prescribed by the first 
part of proviso (b) to S. 18 (2) would 
commence from the date when the =f 
fective notice was served upon the peti- 
tioners which in the instant case would 
be on 1-3-1974 when the copy of -he 
award was ready for delivery to th2m 
and since from that day the applicat:on 
for reference was made within the pre- 
scribed period of limitation, the same 
was well within time, 


31. In view of our above conclusion 
on the main point we have thought it 
unnecessary to deal with or discuss the 
other contentions that were urged by 
Mr. Rege 


32. In the result the rule is therefore 
made absolute in terms of prayer (a) 
and the matter is remanded back to the 
trial Court for disposal of the reference 
according to law, 


33. In Civil Revision Application No. 
983 of 1975 also the rule is made akso~ 


lute in terms of prayer (b). The m- 
pugned order of the Joint Judge is 
quashed and the matter is remanded 
back to the trial Court for disposal of 


the reference according to law, 


34, In Civil Revision Application No. 
R36 of 1975 also the rule is made abso- 
lute and the Collectors order deted 
31-5-1975 rejecting the reference apoli- 
cation is set aside and the Collector is 
directed to make the reference to tha 
Civil Court. The respondents will pay 
the costs to the petitioners in each = 
matter, 

Rule made absolate; 
Cases remanded. 


Rpt en 
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Kishorilal Maikulal Jais, Applicant v. 
The Nagpur Electric Light and Power 
Co. Ltd., Opponent, 


Civil Revn. Appln. No, 107 of «1974, 
D/- 27-2-1978.* 


Limitation Act (36 of 1963), Arts. 113, 
14 — Claim for consumption of electric 
energy for period from 1964 to 1967 
— Starting point of limitation — Suit 
filed on 24-12-1969 — Agreement be- 
tween parties requiring electric company 
to send bill within 15 days of taking 
reading of every month — Held, plain- 
tiff would be entitled to recover energy 
charges from November 1966 only. 


Normally and under the = ordinary 
principles, charges for electricity supply 
to the consumer would become payable 
the moment the supply is made. 

(Para 7) 


Under the agreement between the 
parties a reading is to be made of elec- 
tric energy consumed per month, It may 
be at other intervals also and that would 
be only where licensee considers it ne- 
cessary or expedient to do so. There is 
no specific statutory period for the com- 
mencement of the liability of consumer 
for payment of electric charges. Rates, 
Rules and Conditions for the Supply of 
Electrical Energy suggest that the liabi- 
lity of payment for electric energy con- 
sumed would be once in a month after 
the meter reading is taken and within 
15 days from it, bill is to be submitted. 
In other words, after 15 days after the 
expiry of a month, a demand would be 
deemed to be made and the liability of 
the consumer to pay for the electric 
charges will begin, In other words, there~ 
fore, the cause of action will accrue to 
the Company every month but after 15 
days after the expiry of thie month for 
the energy consumed in the preceding 
month. If that is the starting point of 
the limitation for recovery of electric 
energy charges consumed by the consu- 
mer in every month, then the plaintiff 
company would be entitled to recover 
energy charges, since the suit was filed 
on 24th Dec. 1969, from the month of 
Nov. 1966. (Paras 8, 9, 10, 12) 


eS ee ed ae 
*(To set aside order of J. B. Mirazkar, 


Judge Sm. C, C, Nagpur, 
1972.) 


HV/HV/D473/78/LGC 


D/- 22-3- 
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Anno: AIR Comm, Lim. Act (5th Edn.), 
Art, 113 Notes 2, 3, 59; Art, 14 N. 8. 


Cases referred: Chronological Paras 

1972 Tax LR 2268 (Pat) 10 
V, Y. Pradhan, for Applicant; P, N. 

Chandurkar, for Opponent. 


ORDER:— This is a revision applica- 
tion against judgment and decree passed 
by the Small Causes Court, Nagpur in 
Small Cause Civil Suit No. 2911 of 1969. 
This was a suit to recover the electricity 
charges for the electricity consumed by 
the defendant, the petitioner before me, 
between the period from 25th Sept, 1964 
` to 29th Sept, 1967. i 

2. According to the plaintiff, Nagpur 
Electric Light and Power Company Ltd., 
the defendant had applied for fixation 
of a meter and for electric energy on 


Sept, 15, 1964, He applied for reconnec- 


tion to his premises which connection 
was given. It appears that the Company 
had not thereafter sent bills or took 
meter reading of the electricity consum- 
ed by the defendant at the aforesaid 
premises which electric energy was 
metered by the meter installed there 
until May 1967. At that time, it was ob- 
served that during 1964 to 1967 ie. 
practically for 24 years, the defendant 
had consumed 978 Units of electric 
energy costing thereby a sum of Ru« 
pees 363.55 on account of electric energy 
and .Rs, 29.34 on account of surcharge. 
A bill was then sent to the defendant 
claiming this amount as well as the 
amount which had become subsequently 
due on 4th Dec, 1967. The total demand 
then made was for Rs. 441.32, As the de- 
fendant did not make that payment, the 
suit came to be instituted against the 
defendant to recover Rs, 441.32, on Dec 
24, 1969. i 


3. The defendant denied having ap~< 
plied for supply of energy to the plain- 
tiff-Company. He denied that the meter 
No, 2394 was installed at his premises. 
According to him, he was not liable to 
pay any amount and he had not consum- 
ed any electric energy. It was also con~ 
tended that the claim appears to be for 
a period of consuming electric energy 
between 1964 to 1967 and the suit 
brought in 1969 was, therefore, barred 
by time so far as the claim relating to 
the period before 3 years before the date 
of the suit is concerned, 


4. Both, oral and documentary evi- 


dence was led on behalf of the parties 
and the trial Court held that it was the 
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defendant who had applied for electric 
energy and for re-connection at his 
premises and had consumed the electri- 
city up to 29th Sept. 1967. As regards 
the limitation, the learned Small Causes 
Judge held that the limitation would 
start running from the date when the 
demand is made and the bill is prepared. 
He, therefore, found that since the de- 
mand in.this case.was made for the first 
time in May 1967 the suit brought in 
Dec, 1969 was in time. He, therefore, de- 
creed the suit. It is against this judgment 
and decree that the present revision ap- 
plication is filed. 


5. The short question which was 
argued and urged before me was that 
the major part of the claim of the plain- 
tiff was barred by time. I am inciined 
to agree with the contention that the 
claim for consumption of electric energy 
by the defendant from 25th Sept. 1964 
cannot be claimed in this suit and that 
plaintiff would be only entitled to re- 


cover the amount for consumption of — 


electric energy which can be for a pe- 
riod of three years pricr to the date of 
suit, It appears that the electric connec- 
tion was cut in Sept. 1967. Even then the 
plaintiff did not file a suit till 24th Dec. 
1969 i.e, for a period of 2 years and 3 
months, 


6. It was urged for the petitioner that 
the electric energy like any other serv- 
ices would be liable to be paid when it 
is rendered. However, for the sake of con- 
venience parties may agree that the bills 
in respect of services rendered would be 
preferred on a particular date, and that, 
then within particular time thereafter 
the amount would become payable. 
Though the learned trial Judge has re- 
ferred to the part of the evidence 
of Dattatraya, Administrative Officer 
wherein he stated that the bill has to be 
prepared and is prepared every month, 
he does not seem. ta have considered the 
effect of it on the question of limitation. 
What Dattatraya stated before the court 
was, “the bills were sent by post. plain- 
tiff sends bills every month, Plaintiff's 
office committed a mistake’ in not send- 
ing the bills every month.” 


7, Now, the supply of electricity, con- 
ditions of supply and the rates of the 
licensee and the consumer are governed 
by the Indian Electricity Act, 1910 and 
the Rules and Conditions framed by the 
Electric Company, On behalf of the 
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plaintiff-Company, it was urged that the 
liability to pay the electricity charges is 
the statutory liability and that limitaticn 
would run from the date when the d= 
mand is made and not from the date when 
the electricity is supplied, | T have not been 
ipointed out any provision in the Indien 
Electricity Act which specifies a par- 
ticular period or time when the bill is 
to be preferred and is to be paid. Nor- 
mally and under the ordinary principles, 
charges for electricity supply to tne 
lconsumer, would become payable tie 
‘moment the supply is made. As is poirt- 
ed out, the parties may agree to te 
date on which the demand would Je 
made and bills would have to be paid 


8. Now, the agreements executed ke- 
tween the consumer and the licensee ere 
according to the standard form pre~ 
scribed by the Electric Company. This 
standard form also does not specify as 
to within how many days the electricty 
-charges are to be paid, However, Ru-es 
coupled with the evidence indicate that 


~ such bills would be preferred and ce~ 


mand made every month and the consu- 
mer is liable to pay this amount as scon 
as the bill is sent to him, For instance, 
Cl, 5 says that the reading of the mezer 
or meters will be taken by the licensee 


once in each month, or at such other 
intervals or times as they shall think 
expedient. Therefore, under the agre- 
ment a reading is to be made of -he 


electric energy consumed per month, It 
may be at other intervals also and that 
would be only where licensee considars 
it necessary or expedient to do so. The 
normal provision or rule, therefcre, 
would be that the meter reading should 
be made every month. Part II, Note siv) 
of the Rates, Rules and Conditions for 
the Supply of Electrical Energy of 
Company also goes to show that meter 
readings will be taken at monthly inter- 
vals and after the reading is so taken 
a bill indicating the consumption for the 
period and payment which becomes due 
upon meter reading taking place on be- 
half of the Company is prepared, It then 
sends that bill due ‘within 15 days after 
the readings are taken,’ 


9. According to the Company. the 
meter was not read at all until May 16. 
But it cannot be said that merely be~ 
cause the normal practice of reading tha 
meter every month and billing the on~ 
sumer for the electricity consumed dur- 
ing that month within 15 days from the 
date of reading of the meter not having 


the’ 
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been done in this case, the right to re- 
cover charges for consumption of elec- 
tric energy by the Company did not ac- 
crue, As I pointed out, no specific statu- 
tory period for the commencement of 
the liability of consumer for payment 
of electric charges has been pointed out. 
Rates, Rules and Conditions for the Sup- 
ply of Electrical Energy, as I indicated, 
suggest that the liability of payment for 
electric energy consumed would be 
once in a month after the meter reading 
is taken and within 15 days from it, bill 
is to be submitted, But the Company. 
cannot say that it can choose to take 
meter reading at any time and that limi- 
tation would start on the date it takes 
meter reading and then sends bills. In 
other words, the Company cannot take 
the meter reading at its sweetwill, If 
the normal practice is to read the meter 
every month as indicated by Cl 5 of the 
Agreement and the Rule to which I have 
made a reference and are to be found in 
the Rules in fact, then it will mean that 
the bills for electric charges are pay- 
able every month and within 15 days 
after the meter reading is taken, In 
other words, after 15 days after the ex- 
piry of a month, a demand would be 
deemed to be made and the liability of 
the consumer to pay for’ the electric 
charges will begin, In other words, 
therefore, the cause of action will accrue 
to the Company every monih but after 
15 days after the expiry of the month 
for the energy consumed in the preced- 
ing month, If that is the starting point 
of the limitation for recovery of electric 
energy charges consumed by the consu- 
mer in every month, then it seems to 
me clear that in the present case the 
plaintiff company would be entitled to 
recover energy charges, since the suit 
was filed ie. 24th Dec, 1969, from the 
month of Nov. 1966 and not from the 
period from 24th Sept. 1964 as has been 
done and claimed till Sept, 1967. 


16, Mr, Chandurkar’ who appeared for 
the plaintifi-respondent referred to a de=- 
cision reported in Gaya Municipality v. 
Sushila Devi (1972 Tax LR 2268) (Pat). 
Mr. Chandurkar also contended that the 
period of limitation under the new Limi- 
tation Act would be under Art, 113. 
That obviously would not give the Elec- 
tric Company a larger period of limita- 
tion than the one which is available to 
it under Art. 14, which it was contend- 
ed on behalf of the petitioner, was ap- 
plicable, Art, 14 relates to suits to re- 
cover the price of goods sold and deli- 
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vered where there is no fixed period 
agreed between the parties for credit. 
Whether Art, 14 or Art. 113 applies, the 


period of limitation under both the Arti- 


cles is the same namely, 3 years, The 
crucial question, however, which has to 
be decided is from what date the period 
of limitation begins. That is to be deter- 
mined by reference to the entry in third 
column of the Schedule. 


11. Under Article 14 the entry reads 
‘as from the date of the delivery of the 
goods’ while under Art. 113 it reads 
‘when the right to sue accrues’, Now the 
right to sue and the date of delivery of 
the goods may not and need not coincide. 
Under Art. 113, it is only when the right 
to sue has arisen that the limitation 
would start to run, On the other hand, 
under Art. 14 we have a specific date 
namely, the date of delivery of the 
goods. But Art. 14 also requires and is 
applicable where ‘no fixed period of cre- 
dit is agreed upon’. In the present case 
there is no evidence to suggest that any 
period of credit as such is agreed upon 
and the period of credit in the circum- 
stances of the case might become a vari- 
able factor, The delivery of the goods 
namely, electric energy, is from day-to- 
day but the making of the bill would 
depend upon the meter reading taking 
place which may be on any one of the 
days in a month and not necessarily on 
the same date of every month and pres 
paring the bill thereafter. 


12. Taking, however, a very  charit- 
able view of the entire circumstances, as 
[I pointed out, as the electric energy was 
supplied every month, the plaintiff 
would be entitled to make a bill within 
15 days thereafter and would be entitled 
to recover energy charges for the whole 
of the preceding month after 15 days 
thereafter. That is how calculating a pe- 
riod of 3 years prior to the date of 
ithe institution of the suit, I am inclined 
to think that the plaintiff company would 
be entitled to recover charges for elec- 
;tric energy consumed: from the period 
iNov, 1966. 


13. Now, there is no material on re- 
cord from which it would be possible 
to ascertain as to what was the electric 
energy consumed from the month of 
Nov. 1966 onwards. The only material 
which we have is the consolidated bill 
for electric energy between the period 
25th Sept. 1964 to 25th April 1967 show- 
ing consumption of 978 units, That would 
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be for a period of about 31 months and 
would indicate roughly consumption at 
30 units per month, For the month of 
June 1967 we have also a meter reading 
which shows that the energy consumed 
in that month was 34 Units. The bill for 
the period between May and June 1967 
for 34 Units has come to Rs, 18.75. On 
the basis of average it also works out 
at about the same figure for the period 
from 25-5-1964 to 26-4-1967. I am in- 
clined to think that the plaintit would 
be entitled to recover energy charges 
only for a period of additional 7 months 
at tne rate of Rs. 13.75 besides charges 
for actual electric energy consumed sub- 
sequent to May 1967 in respect of which 
record is available at Exh, 21. That 
amount comes to Rs. 144.68. Plaintiff 
would be entitled to a decree for that 
amount instead of the amount awarded 
by the trial Court, 


14. Revision application partly suc- 
ceeds and the decree passed by the trial. 
Court is partly modified and in place 
of figure 444.32, figure of Rs. 12488 - 
would be substituted. Though the revi- 
sion application succeeds, the defendant 
would not be entitled to any costs. 


Revision allowed. 
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Madhavrao Sitaram Kohali and others, 
Applicants v. The State of Maharashtra, 
Opponent. 

Civil Revn, Appln. No, 74 of 1972, D/- 
21-2-1978,* i 

(åA) Bombay Court-Fees Act (86 of 
1959), S. 6 (v) — ‘Land’ — Suit for pos- 
Session of tank — ‘Land’ includes land 
under water — Hence such a suit is a 
suit for possession of land. (M. P. Land 
Revenue Code (2 of 1955), S. 2 (9).) 


(Para 17) 
(B) Civil P. C, (5 of 1908), O. 41, R. 23 
— Jurisdiction after remand — Suit re- 


manded to trial court to fix court-fe2 of 
land in question after determining wke- 
ther land falls in one of the sub-cls, (a), 
(b) and (c) of S. 6 (v) cf Bombay Court- 
Fees Act — Held that the Court acted 


*(Against. order of M. F. Ahmed. Civil 
J., Sr, Division at Bhandara, D/- 7-1- 
1972.) 


HV/HV/D472/78/LGC 
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in contravention of the order in holding 
that the suit was covered by provisions 
of S. 6 (iv) (d) — Trial Court could not 
travel beyond the finding that suit was 
for possession of land and hold that tte 
nature of suit was different — (Bombzy 
Court-fees Act (36 of 1959), S. 6 (v).) 
(Paras 9, 17, 18, 23) 


Anno: AIR Comm, Civil P. Œ (8th 
Edn.), O, 41 R. 23 N. 30. 
(©) Bombay Court-Fees Act (36 »f 


1959), S. 6 (v) — Suit for possession cn 
basis of title — Relief of declaration is 
unnecessary. 

Where a person sues for possession on 
the basis of his existing title, it is true 
that he has to show and establish that 
he had title to the property in questioa. 
But it is not necessary for him to obtan 
a declaration in regard to that title b2- 
cause the foundation of relief of posses- 
sion is his title to the property, If he is 
entitled to relief of possession which is 
incidental to his title, then it becom2s 
unnecessary for him to seek any reliaf 
of declaration. AIR 1946 Bom 363, Rel. 


on. (Para 19) 

(D) Bombay Court-Fees Act (36 of 
1959), S. 6 (v) — Suit for possession of 
tank in a Mahal which was assessed to 


land revenue — Area of Mahal includ- 
ed the land under water in tank — Court 
fee paid on the basis of land revenue of 
Mahal held was correct, (Para 25) 


(Œ) Bombay Court-Fees Act (36 of 
1959), S. 6 (iv) (c) — Court-fee payahle 
-= Suit for possession of tank claiming 
title — Alternative relief for right to 
the water in tank also claimed — The 
alternative in regard to water right does 
not involve a grant of declaration — 
Suit would be covered by S. 6 (iv) ic) 
and a fixed court-fee of Rs, 15 would 


be payable. (Paras 26, 27) 
Cases Referred: Chronological Paras 
AIR 1972 SC 45 l1 


(1965) Civil Revn, Appln. 32 of 1965, L/- 
23-2-1967 (Bom) ; 
AIR 1946 Bom 363: 48 Bom LR 193 


R. G. Deshpande, for Applicants; M. P. 
Badar, Asst, Govt. Pleader, for Oppo- 
nent-State. 


9 
19 


ORDER:— This revision application is 
directed against the order passed by the 
Civil Judge, Senior Division, Bhandara, 
in Special Civil Suit No. 14 of 1964, di- 
recting the plaintiff to pay ad valorem 
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court-fee on Rs. 15,16,500 holding that 
the suit is under S. 6 (iv) (d) third pro- 
viso of the Court-Fees Act, 

2. The suit was commenced on 17th 
of Aug. 1963 and was preceded by a liti- 
gation between the defendant and plain- 
tiffs which went up to the Supreme 
Court. The plaintiffs claimed that they 
were the descendants of cne Chimna 
Patel and Kolhu Patel of Tahsil Sakoli, 
District Bhandara; that they held lands 
described in plaint para 1 and that they 
are persons holding interest cf their an- 
cestors Chimna Patel and Kolhu Patel; 
that these two persons were their ances- 
tors, According to them, in this Tahsil 
Sakoli somewhere in the 17th Century 
their ancestors constructed a tank called 
the ‘Navegaon Bandh’ at a cast of about 
a lakh of rupees and the said tank was 


their private property; that from this 
tank they used to take water to their 
crops of sugarcane and rice and also 
used to enjoy the tank waters and ex- 


ploit it for fishery purposes as well as 
lease it out for cultivation of Singadha; 
that this was being used and enjoyed by 
them peacefully and without any hin- 
drance or obstruction for the last 300 
years; that this was their private pro- 
perty viz. of their ancestors, According 
to the plaintiffs, this lake was recognis- 
ed in the First Settlement Report of the 
year 1867. A mention of their ownership 
over this tank, according to them, also 
finds place in the Settlement Report as 
also later in the gazetteer compiled by 
Russel, Extensive references were made 
in the plaint to the extracts from these 
two documents. The plaintiffs then refer- 
red to the fact that in the Government 
records the lake was recorded in the 
names of their ancestors and their title 
to that lake was established and ac- 
knowledged in all the subsequent reve- 
nue docurnerits; that they were held in 
possession all along and the lake thus 
‘was their private property viz., of their 
ancestors before them and thereafter of 
the plaintiffs, Further, according to the 
plaintifis, they were recognised as pro- 
prietors under the Land Revenue Code 
of the year 1881 and 1917. Their interest 
in the properties and the laxe as pro- 
prietors thereof and in the lake being 
their private property was not destroyed. 

3. Then comes a reference to the 
Madhya Pradesh Abolition of Proprietary 
Rights Act, 1950. According to the plain- 
tiffs, the said Act does not apply and 
its provisions did not affect the property 
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of the plaintiffs in this lake which was 
their private property, and was not a 
proprietary right as contemplated by 
the provisions of the said -Act. These 
provisions did not touch this kind of 
property, according to the plaintiffs, 
which was a tank. According to them, 
this Act deals with ponds and tanks. The 
plaintiffs submitted that it does not deal 
with lakes, which apparently according 
to the plaintiffs, was an artificially con- 
structed lake as references to it will go 
to show both in the Gazetteer, as well as 
in the 1867 Settlement Report. The plain- 
tiffs further alleged that the defendants, 
acting or. purporting to act under the 
Madhya Pradesh Abolition of Proprietary 
Rights Act, sought to take over the pos- 
session of this lake and took certain ac- 
tions against the plaintiffs, which ac~ 
tions, according to them, purporting to 
be under that Act, are illegal, void and 
had: no effect and did not destroy or ex- 
tinguish the proprietary rights of the 
plaintifis in the lake known as ‘Nave~ 
_ gaon Bandh’; that the plaintiffs’ prede~ 
cessor Sitaram Patel took out a proceed- 
ing by way of writ petition under Arti~ 
cle 226 of the Constitution.on 14th July 
1952: that prior to that he had taken out 
proceedings before the Revenue Autho- 
rities, contending that the lake was not 
subject to the provisions of the Act. As 
the writ petition was disposed of after 
an observation that the question involv- 
ed raises complicated issues of various 
facts and law, the plaintiffs commenced 
the present suit. i 


4. In para 9 of the plaint, the plain- 
tiffs asserted that they are all along in 
possession of their rights and are in pos- 
session even on the date of the suit. 
However, they also further pointed out 
that in case the Court comes to the con- 
clusion or the defendant claims posses- 
sion at any time having gone to them 
after the litigation or during its pen- 
dency, then the plaintiffs asked for a de- 
cree for possession of the said lake and 
consequential injunction to restrain the 
defendants from interfering with their 
possession, Then. follow some of the 
clauses in the plaint with which we are 
not concerned. 

5, Para 16 is the prayer clause in the 
plaint, and para 16 (a) is the clause 
which deals with the valuation of. the 
claim. In para 16 the plaintiffs sought 
possession and stated ‘the defendant be 
ordered ‘to deliver the possession of the 
tank to the plaintiffs as the Abolition of 
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Proprietary Rights Act does not apply 
to the facts of this case’, Alternatively 
it was also prayed, if it was found that 
the Act applies, the plaintiffs be grant- 
ed a declaration that the plaintiffs are 
entitled to water and all the water 
rights over the tank, They also asked 
ae a relief in regard to the mesne pro- 
ts, 

6. As regards the valuation of the 
suit for the purpose of court-fees, the 
plaintiffs stated that since the tank is 
situated in Mahal No, 3 of village Nave- 
gaon and this Mahal is assessed to Rs. 35 
as land revenue, the value of the land 
covered by the tank is Rs. 637.50 under 
cl. 6 (v) of the Bombay Court-Fees Act 
They, therefore, stated that the court- 
fee payable for the relief of possession 
was Rs. 65 and having paid the court~ 
fee of Rs. 120 no separate court-fee ap- 
parently, according to the plaintiffs was 
payable. : 

7, It appears that a preliminary ob- 
jection was taken to this suit, contending 
that the suit was not properly valued 
for the purposes of court-fee, and issues ° 
were framed to that effect. Those two 
issues which were tried as preliminary 
issues were issues Nos, 5 and 6 which 
raise the question of valuation of the 
suit property and court-fees payable 
thereon. Upon hearing both the plaintiffs 
and the defendant, the learned trial 
Judge came to the conclusion that the 
suit was not properly valued for the 
purposes both of court-fees and jurisdic- 
tion, According to him, it was imperative 
for the plaintiffs to show that they were 
the owners of the porperty in question 
and, therefore, as such “the principal 
relief would be the relief of declaration 
of title and other relief for possession a 
consequential relief.” 

In short he held :— 

“As this was a suit for declaration of 
ownership with consequential relief for 
possession it falls under third proviso to 
S. 6 (iv) (d) of Bombay Court-fees Act.” 

8. He, therefore, directed the plain- 
tiffs to pay ad valorem court-fee on the 
value of the land which he calculated 
at Rs. 15,16,500. It is against this order 
and judgment that the present revision 
application is filed. 

9. It may be pointed out that this is 
the second occasion when the plaintiffs 
have come to this. Court on the same 
question, It may also be pointed out that 
in holding that the suit is covered by 

third 


provisions of the proviso 
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S. 6 (iv) (d), the learned trial Judge has 
acted in contravention of the decision af 
the Supreme Court in this matter. As I 
have pointed out a Revision Application 
had been filed by the plaintiff to ths 
Court being Revn, Appln, No. 32 of 1965 
(Bom) when he challenged the orders 
passed on 31-10-1964 and 7-12-1964 pass- 
ed by the then Civil Judge. Senior Divi- 
sion, Bhandara inthis very suit in whica 
the trial Court had directed the plaintif 
to pay ad valorem court-fee on the valve 
of the tank which was fixed then by 
ert at Rs, 25,00,000, This Court then 
eld- 


"Since the subject matter of the pre- 
sent suit, namely, ‘tank’ is a land, tke 
court-fee payable will be according 10 
the value of the subject matter, namely, 
the value of the tank. What should, 
therefore, be the value of the land would 
be a pertinent point to be investigated 
into for the purpose of calling upon tke 
plaintiffs to value the suit for a parti- 
-cular amount and to make them pay tke 
appropriate court-fee thereon.” 


10. This Court, therefore, had direci~ 
ed the Civil Judge to investigate ino 
the value of the tank in accordance 
with the directions it gave. 

li. Against that judgment an appeal 
was filed to the Supreme Court being 
Civil Appeal No, 1728 of 1967 which was 
decided on 29th Jan, 1971: (reported .n 
AIR 1972 SC 45). By that judgmert, 
their Lordships of the Supreme Court 
held that the suit was one under S, 6 (7) 
of the Bombay Court-Fees Act and that 
it being the ‘land’ in the circumstanc2s 
‘it must be valued in the same way as 
houses and gardens and court-fee should 
be paid on that value’. It was furthar 
observed (at p. 46):— . 

“If, however, it is found that the laud 
underneath the tank is assessed to lamd 
revenue then there is no difficulty and 
the court-fee has to be calculated in æ- 
cordance with the provisions of S. 6 (~). 
But if the court-fee cannot be determin- 
ed under that provision it will be Dr 
the trial Court to decide, under which 
provision court-fee is payable and tre 
appellant shall be required to pay that 
amount of court-fee which is payakle 
under the. appropriate provision.” 
Earlier, their Lordships said— 

“In our judgment S. 6 (v) does pot 
admit of any such method of caleulatiag 
the court-fee where the subject-matter 
is land,” 
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12. They pointed out that so far as 
the house or garden is concerned, the 
method of valuing it would be the mar- 
ket value, but in case of land the court- 
fee has to be calculated according ta 
what has been provided in: the sub- 
els, (a), (b) and (c) with regard to dif- 
ferent categories of land. After the mat- 
ter went back to the trial Court, the 
plaintiffs carried out various amend- 
ments to which I have made a reference 
and in particular added paras 16-A and 
16-B in the prayer clause which were 
the clauses by which the plaintiffs valu- 
ed the claim and also set out the alter- 
native relief to which I have made a 
reference, 


13. In these circumstances of the case 
and in view of the judgment of the Sup- 
reme Court inasmuch as it was held that 
this was a suit for possession of land and 
fell, therefore, under S. 6 (v), the course 
which the learned trial Judge had to 
adopt was clearly to fix the market value 
for himself since the subject matter was 
land, and he had to proceed to find out 
whether the said land falls within one 
of the sub-clauses namely (a), (b) and 
(c). He had then to decide, if it did not 
fall under any of those clauses, then 
which other clause of the Court-Fees 
Act would be applicable, Instead of pro~ 
ceeding in that fashion and first coming 
to the conclusion as to which of the sub- 
cls, of cl. (v) was applicable, whether 
(a), (b) or (c) was applicable, he held 
that the suit fell under a different clause 
and para of Sec, 6 namely, S. 6 (iv). In 
the course of his’ judgment he has re- 
ferred to the allegation of the plaintiffs 
that the tank is situated in Mahal No, 3 
and was assessed to Rs, 35 as land re- 
venue. On the other hand, the Patwari 
who was examined and the certificate 
which was produced before the trial 
Court seemed to suggest that it is 
Khasra No, 883/1-K with the area of land 
under Navegaon Bandh tank admeasur~ 
ing 3033.63 acres and that it is not asses« 
sed to land revenue, 

14. He then referred to the conten- 
tion of the plaintiffs and observed— 

“Admittedly the suit tank is not as- 
sessed to land revenue and that’ being 
so court-fee cannot be paid treating the 
land revenue of Mahal as the basis,” 

15. I do not find anything to support 
this statement or observation that the 
said tank is ‘admittedly not assessed to 
land revenue’, On the contrary, it has 
been the plaintiffs’ case all along that 
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the tank was a part of Mahal No. 3 and 
that the entire Mahal was assessed to 
jand revenue which was fixed at Rs. 35. 
The fact that the Mahal was assessed to 
land revenue and that the tank. was 
situated in. Mahal No. 8 is admitted by 
the defendants in their written state- 
ment para 16-A. What is stated by the 
defendants is— 


“It is admitted that the tank is situat- 
ed in Mahal No, 3. However, this Mahal 
No, 3 has everything which the village 
can have, It is also admitted that Mahal 
No. 3 is assessed to land revenue of 
Rs, 35. However, it is submitted that this 
assessment has nothing to do with the 
tanx in question. The suit tank is on un- 
occupied area and this-land under the 
tank was never assessed to land re- 
venue.” 


16. It seems to be, therefore, that the 
contention of the. defendant is that 
though this tank is situated in Mahal 
No. 3, though the entire Mahal No, 3 is 
‘assessed to land revenue of Rs, 35 while 
assessing this Mahal at Rs. 35, the tank 
was taken as unoccupied area being un- 
der water and was not assessed to land 
revenue. The defendant-State, therefore, 
contended that the market value of the 
land should be taken into account. 


17. As I have pointed out, the course 
which the learned trial Judge had to 
adopt was clearly charted out before him. 
He had first to determine whether this 
tank, which was land, was assessed to 
land revenue under any of the cls. (a), 
(b) and (ec) of S. 6 (v). Instead of pro- 
ceeding to decide that he proceeded to 
find as to whether the suit falls under 
S. 6, cl, (v) or any other clause which 
was not permissible to him to do. As it 
was pointed out by this Court and also 
referred by the Supreme Court that the 
word ‘land’ includes ‘land under water’. 
The definition of land as is found in 
M. P. Land Revenue Code S. 2, sub-sec- 
tion (9) covers such a tank, It is for this 
reason the suit was held to be a suit for 
possession of land, though the subject- 
matter of the disoute was land covered 
by water in the form of a tank, 


18. It is true that it was after the 
decision of the Supreme Court that the 
plajnt came to be amended so far as the 
relief clause was concerned, But it is ob- 
vious that neither the character of the 
suit and subject-matter, nor the reliefs 
which were sought by the plaintiffs had 
undergone any change. This Court, 
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therefore, having held, which fnding 
was confirmed by the Supreme Court, 


that this was a suit for possessian of land 
which fell under S. 6 (v), the only duty 
of the trial Court was to find out the 
mode of valuation and determination of 
the court-fees. As pointed out by thea 
Supreme Court if the ‘land under water 
fell within the meaning of S, 6 (v) and 
it did not fall under any of the sub“ 
els. (a), (b) or (c) then it had to find out 
under which other clause of the Bombay 
Court-Fees Act the suit would fall, But 
it could not be said that it was a suit 
other than a suit for possession of land. 
The learned trial Judge, therefare, ell 
in a error when he proceeded to consi~i 
der as to what was the subject-matter; 
of the suit and whether it fell under 
any of the clauses of S, 6 (v) and came 
to the conclusion that it fell urder Sec- 
tion 6 (iv) (d) third proviso. 


19. Even on merits, I am inclined to 
think that the learned trial Judge was 
in error in coming to the conclusion that. 
the principal relief in this case was for 
declaration and that the relief for pos~ 
session was merely a consequential re- 
lief, In fact the principal relief which 
the plaintiffs want is the relief for pos- 
session. If the relief for possession was 
granted to them, the relief of declaration 
becomes unnecessary and redundant. 
Where a person sues for possession on the 
basis of his existing title, it is true that 
he has to show and establish that he 
had title to the property in question. 
But it is not necessary for him žo obtain 
a declaration in regard to that title be- 
cause the foundation of relief of posses- 
sion is his title to the property. If he is 
entitled to relief of possession which is 
incidental to his title, then it becomes 
unnecessary for him to seek any relief 
of declaration, This question has also, in: 
my opinion, been settled by the Division 
Bench judgment of our High Court in 
Waman Vinayak Paranjape v. Narayan 
Hari, reported in 48 Bom LR 193: (AIR 
1946 Bom 363), There a suit filed was for 
possession, redemption and also for de- 





claration that the sale deed which was 


passed was illegal and that the plaintiff 
was the owner of the property. The 
plaintiff alleged therein that he was a 
son of one Hari, the adopted son of 
Narayan, This Narayan was the son of 
Ballal, who had a brother by name Anta- 
ji, Antaji left a widow by name Laxmibai 
and this Laxmibai purported to sell the 


property in question for a sum of Ru- 
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pees 2,000 as being property belonging 
to Antaji. The two brothers Antaji ed 
Narayan had not separated, Therefte, 
according to the plaintiff, on the dezth 
of Antaji, Narayan became the sole sar- 


viving coparcener, and the prope ty 
passed on to Narayan. He being he 
grandson of Narayan was entitled to 


the property and that Laxmibai had no 
right, title or interest in the property, 
that she could not, therefore, sell “he 
property which she purported to do, He 
also contended that the sale deed whch 
Laxmibai had effected, though purpcrt- 
‘ing to be a sale deed apart from it mot 
being for legal necessity, was in the ma~ 
ture of. mortgage. The plaintiff-Naravcan 
therefore, besides suing for possess-on 
and for redemption asked for two deca- 
rations, that the- document of 1912 was 
an illegal document and was not bindng 
upon him, and that the property was of 
- his ownership, . 

20. In the trial Court it was held 
„that this was a suit for declaration ©@md 
` consequential relief and for the pir- 
poses of declaration and consequential 
relief the plaintiff had valued the suit at 
Rs, 2,000 and, therefore, within the jumis- 


diction of the Court. 


21. On behalf of the defendant, it 
was contended that the suit was outsde 
the jurisdiction of the trial Court sirce 
the value of the subject-matter was orer 
Rs. 10,000, It was urged that the deca- 
ration that the document was illegal ed 
that the plaintiff was owner of the p-o- 
perty in question were  wunnecessa~y. 
Two Full Bench decisions of Allahakad 
and Patna High Courts were cited ed 
it was observed by this Court that— 


“Both these cases emphasise the neces- 
sity for the Court to ascertain the r-al 
nature of the relief sought, irrespect-ve 
of the form in which the prayer or pra- 
yers for relief are framed; for instame, 
in every. case it would perhaps be pas- 
sible to ask for some- kind of declaza- 
tion, but it is obvious that every one of 
such cases is not intended to be covered 
by the words used in cl. (c) of S. 7 Cv) 
of the Court-Fees Act (former). X. 

22. This Court held that the clam 
for declaration in question cannot be 
treated as a claim really necessitated 3y 
the nature of the suit, the real or prn- 
. cipal remedy sought by the plaintiff Fe- 
ing a decree for possession. 

23. These observations I think, cre 
apposite in the present case . also, end 
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the real nature of the relief which the 
plaintiff is seeking and which is the 
whole substantive and main relief is the 
relief for possession. The declaration 
that he has title or subsisting title to the 
property in question, or that the subject- 
matter of the suit is not covered by the 
provisions of M. P, Abolition of Proprie- 
tary Rights Act is not a declaration which 
is necessary or obligatory before the re- 
lief for possession can be had, As I have 
pointed out, a person suing for posses- 
sion has to ‘prove not only the title on 
Which he is suing, but that the said 
title still subsists. If the M. P, Abolition 
of Proprietary Rights Act has the effect 
of extinguishing the plaintiffs’ title, the 
foundation of the plaintiffs’ claim itself 





‘ would be knocked out. In that event the 


plaintiffs will not be entitled to posses- 
sion. But it is unnecessary for him to ask 
for any.declaration, and he has not ask- 
ed for any such declaration, touching the 
effect of the M, P, Abolition of Proprie- 
tary Rights . Act. Besides, as I havel- 
pointed out, this Court as well as the 
Supreme Court having held that this was 
a suit for possession of land and, there- 
fore, covered by S, 6 (v) of the Act, the 
trial Judge could not travel beyond 
those findings and hold that the nature 
of the suit was different, All that it had 
got to find out was. the mode or method 


- of valuation of the land. 


24. Even in that regard the Supreme 
Court had pointed out in its judgment, 
which part of its observation I have 
quoted earlier, that if-there was any dif- 
ficulty in finding out whether the land 
was assessed to land revenue, then the 
Court had to decide under which other 
provision of the Court-Fees Act the 
court-fee will be payable. But it would 
not in that event be open for the court 
to convert the suit from one for posses- 
sion of land to any other suit like a suit 
for declaration and consequential relief. 

25, Unfortunately, though this ques- 
tion of court-fees and valuation is being 


agitated from the year 1964 till now, 
there is no finding as to whether this 
land is assessed to land revenue and 


whether it falls under any of the cls. (a), 
(b) and (c). The learned Assistant Gov- 
ernment Pleader, when asked, was 
unable to say whether the land falls 
under any of the Cls. (a), (b) and (e). I 
have already pointed out the contents of 
the statement in- the written statement 
of the defendant, Exh, 30 which was 
produced before the trial Court goes to 
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show that a large area of land admeasur- 
ing about 3525.29 acres which was toge- 
ther numbered as Mahal No. 3 in Pat- 
wari Halka No. 35 of Navegaon Bandh 
of Sakoli Tahsil was assessed to Rupees 
35/-. That it was so assessed to Rs, 35/~ 
is also a part of admission of defendant 
in para, 16-A. Prima facie this would 
mean that the entire land whether occu- 
pied or unoccupied, and taking into ac« 
count the circumstances that it was oc« 
cupied or unoccupied, as the case may 
be, was assessed by the State to Rs, 35/~ 
fas assessment. That this area under the 
tank was not taken into account would 
be prima facie not possible to accept in 
view of the acreage of this land in the 
unit of area called and known as Mahal 
No. 3 admeasuring 3526.29 acres. It is 
not in dispute that this includes the land 
under water in the tank. If that is so, on 
the basis of it at least, it will have to be 
held that it was assessed to land revenue 
lef Rs, 35/-. In that case, the valuation 
made by the Plaintiffs will have to bë 


upheld and the court-fee paid held to 
be correct. . 
26. There is, however, one more 


difficulty which has arisen on account of 
Plaintiffs’ amendment to the plaint and 
the alternative relief clause, The alter- 
native relief sought by the Plaintiffs is, 
that in the event it is held that the M.P. 
Abolition of Proprietary Rights Act ap: 
plies to the land and the Plaintiffs are 
divested of their property or their title 
under the circumstances, must be deem- 
ed to be extinguished, the plaintiffs 
alternatively sought a declaration in 
respect of water rights, In the valuation 
clause of the plaint, the Plaintiffs have 
not proceeded to value this alternative 
relief, It seems to me that the Plaintiffs 
must value this alternative relief for 
the purpose of court-fee. If the plaintifis 
want to claim right to the water in the 
tank, then that right ought to be valued 
and court-fee paid thereon -and the suit 
valued accordingly. 

27. This alternative relief in regard to 
the water right does involve a grant of 
‘declaration. Such a suit would be cover- 
ed by S. 6 (iv) (c) of Bombay Court-fees 
Act and fixed court-fee of Rs, 15/- 
would be payable. It would, therefore, 
ibe proper for the Plaintiffs to amend 
‘the plaint to that effect. 

28. The result, therefore, is, the Re- 
vision Application is allowed. The order 
passed by the trial. Court is set aside 
and it is held that the suit is correctly 
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valued. The Plaintiffs are directed ta 
amend the plaint so as to value the al- 
ternative relief and to pay court-fea 
thereon as indicated above, 


29. There will be no order as to costa 
in this Revision Application, 


Revision allowed, 
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Bajirao Domaji Shreerang and others, 


Applicants v. Kashirao Ajabrao Desh- 
mukh, Opponent, 


Civil Revn. Appin, No. 294 of 1973, 
D/- 14-2-1978.* 


Maharashtra (Vidarbha Region) Agri« 
cultural Debtors Relief Act (22 of 1969), 
Ss. 3, 35, 2 (4) and (12) — Assignment of 
decree by decree-lolders whose decree 
was postponed due to M. P. Temporary 
Postponement of Execution of Decrees 
Act (1956) — Decree holders filing exe- 
cution application before 1-4-70 the last 
date specified under S. 3 — Assignee 
also filing execution application but be- 
yond the last date — Application whe- 
ther time barred -~ Decree whether ex- 
ecutable — ‘Creditor’ and ‘Decree-holder’, 
meaning of — Applicability of provisions 
of Civil P.C,— {Civil P. C, (1908), Sec- 
tion 2 (3), O. 1, R, 10 and O. 21, R. 16). 

The term ‘Creditor’ has been decined 
as meaning the “holding of a decree”. 
The expression ‘decree-holder’ or ‘holder 
of a decree’ has not been in terms de= 
fined, but sub-sec, (12) of Sec, 2 says 
that ‘words and expressions used in this 
Act but not defined, shall have the mean- 
ings respectively assigned to them in the 
Civil P. C.. In other words the expres- 
sion a ‘holder of a decree’ would . have 
the same meaning as it would have un~ 
der the Civil P, C. The term ‘holder’ is 
to be found in sub-sec, (3) of S. 2 Civil 
P. C. The term ‘holder of decree’ is in~ 
terchangeable and refers to. a person 
who is the holder of a decree. Sub-sec- 
tion (3) of S, 2, Civil P, C, defines ‘de- 
cree-holder’ as being a person ‘in whose 
favour a decree has been passed’, In 
other words, therefore, as long as a per- 
son whose name is inscribed on a decree 
is to be found as the person in whose 


“(Against order of A. R. Shimpi, Dist J. 
Nagpur, D/- 13-1-1972). 
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favour the decree is passed then such a 
person must be deemed to be a decre=- 
holder, His name in certain cases miy 
or may not appear as the plaintiff. 
(Paras 6, D) 
Further S. 35 not only makes the pro- 
visions of the Civil P, C. applicable, but 
provides particularly by its proviso that 
the Court may in a proper case and m 
such terms as may appear to it to be just, 
exercise its powers to add or strike œt 
parties under R. 10 of O. 1 in the Fizst 
Sch. to the said Code “in any proceeding 
pending before it under S. 3, notwitn= 
standing the fact that such addition, or 
striking out of parties is to be male 
after the date specified in S. 3 has elags~- 
ed. Thus addition or striking out of per 
ties as applicable under O, 1, Rule 10 
could be made, even after the date -or 


filing an application had expired, Trus 
the case of assignee falls under O. 1, 
R, 10, CPC, (Para 7) 


If persons whose names appear in the 
decree on the date when they made tha 
application dated 30th March 1970 thirk~ 
ing that they were entitled to make an 
application and were to make an apri« 
cation for adjustment of the debts, it 
cannot be said that: that was not a bma 
fide mistake. Had they not done so they 
faced the prospect of the.debt being ex- 
tinguished, If it was a bona fide miäs- 
take, then it is competent and reascn« 
able that assignee should ‘have been stb- 
stituted in their place. He filed his <p- 
plication notwithstanding that the per:od 
or time for filing an application had i 
ready expired. Besides proviso to S. 35 
in terms allows such an action. 

(Para 8) 


Under O, 21 R. 16, C.P.C. 
feree has an option to apply for execu- 
tion, The use of the verb may indicate 
that a decree-holder can continue to 
execute this decree notwithstanding whe 
assignment as long as his name continces 
to appear as a person in whose favour a 
decree is passed. In other words, thee- 
fore, the transferor’s right to execmte 
the decree is not taken away as long as 
the transferee is not recognised and ze~ 
cepted by the Court. Where the peron 
is recognised under O. 21, R, 16 and 
transferee is substituted in place of he 
transferor, from that point of time the 
transferor ceases to have any interest or 
title as decree-holder. Similarly notwith= 
standing the assignment the assignee is 
not bound to execute the decree. 

(Para .1} 
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The assignment in the instant case in 
favour of assıgnee was not recognised. 
In other words, therefore, it was open in 
spite of assignment for decree-holders to 
make an application on or before Ist 
April 1970 and were indeed under an 
obligation if they wanted their dues due 
from the debtor to be adjusted other- 
wise their debts would have become ex- 
tinguished. Thus -as contemplated by 
the Civil P, C. the decree-holders on 
30th of March 1970, on the day on which 
they made the application notwithstand- 
ing the assignment were competent to 
execute the decree and must, therefore, 
be deemed to ke holders of the decree as 
contemplated under the Civil P. C. and 
also under the Vidarbha Debtors Act. 
Case law discussed, (Paras 12, 13) 
Anno: AIR Comm, Civil P. C, (9th 
Edn.), 5. 2 (3), N. 2; O. 1 R, 10 N. 1A, 
O. 21 R, 16 N. 9B, 11. 
Cases Referred: Chronological Paras 


AIR 1939 Cal 482 15 
AIR 1937 Mad 605 14 
AIR 1935 Bom 331 15 

M. S. Muley, for Applicants; D, K. 


Deshmukh, for Opponent, 


ORDER :— This civil revision raises an 
interetsing question as to application of 
the Maharashtra Vidarbha Region Agri- 
cultural Debtor’s Relief Act, 1969 (here- 
inafter referred to as the ‘Vidarbha Deb- 
tor’s Relief Act’). The question arises in 
this way: Appticants 2 to 4 before me 
obtained decre2 in Civil Suits Nos. 36B 
of 1950 and 1455 of 1958 against oppon- 
ent Kashirao before me (hereinafter re- 
ferred to as Kashirao). These two decrees, 
however, could not be executed as the 
execution of these decrees was stayed 
on account of -the operation of the 
Madhya Pradesh Temporary Postpone- 
ment of Execution of Decrees Act, 1956. 
This Act came into force on Ist Oct. 1956 
(sic) (28th March 19567), After the Re- 
organization of the States, the Vidarbha 
Debtor’s Relief Act came into force on 
the 7th day of March 1969, This was 
preceded by an Ordinance which was 
promulgated on 30-1-1969. As we shall 
presently see the Vidarbha Debtors 
Relief Act was to provide and substitute 
in place of the. M. P, Temporary Post- 
ponement of Execution of Decrees Act, 
1956 and the Ordinance in regard te 
debts due under the decrees of agricul-~ 
turists in the Vidarbha Region. What 
was only postponed under the Execution 
of Decrees Act was, by reason of the ap- 
plication of the Vidarbha Debtor’s Relief 
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Act to become converted into an award 
executable in accordance with the scheme 
of the Vidarbha Debtor’s Relief Act, Ap- 
plicants Narayanrao, Sulochanabai and 
Gangabai the decree-holders in the two 
suits namely, Civil Suits Nos. 36B of 
1950 and 1455/58 had assigned their de- 
crees in favour of Bajirao, the present 
applicant No. 1 on 14th Jan., 1970 by a 
registered instrument of assignment, The 
instrument was, registered on the 19th of 
Jan., 1970. 

2. The Vidarbha Debtor’s Relief Act 
required a creditor upon pain of his 
debt or decree being wiped out to file an 
application against his debtors before 
1-10-1969 for adjustment of his dues. 
They are then merged into an award un- 
der the scheme of the Act. This date, I 
am informed, was subsequently extend- 
ed to 1st April 1970. In other words, 
every creditor who obtained a decree 
and whose decree was postponed on ac- 
count of the M. P. Temporary Postpone- 
ment of Execution of Decrees Act, 1956 
had to make an application prior to lst 
April 1970 against his debtor for the 
purposes of an adjustment of his debts 
under the decree, If he failed to do so, 
then under S. 13 of the Vidarbha Deb- 
tor’s Act the debt due from the debtor 
shall become extinguished under that 
section. The applicants 2 to 4 before me 
made an application under the Vidar- 
bha Debtors Relief Act on 30-3-1970. 
While this application was pending Baji- 
rao filed another application on 19th 
June 1970 by which he prayed that he 
is the assignee of the decree passed in 
favour of Narayan, Sulochanabai and 
Gangabai. To this application he joined 
Kashirao as a party and styled this ap- 
plication as being one under O. 21, R. 16, 
read with S, 151 of the Civil P. C, He 
contended that both these decrees were 
assigned in his favour and the decrees 
have also been transferred for execution 
to the Civil Judge, Junior Division, Ka- 
tol. He claimed that by reason of the 
assignment he was entitled to execute 
the decree and, therefore, he should be 
substituted in place of the applicants 2 
to 4— Assignors and the proceedings be 
allowed to proceed further, This applica- 
tion was filed on 19th of June 1970.i e. 
beyond Ist April 1970. 


3. This application was dismissed by 
the learned trial Judge holding that the 
assignee was not entitled to file an ap- 


plication since the date for filing of an, 


application by_a .decree-holder was al- 
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ready over, the application being be- 
yond Ist April 1970. And since on the 
date of the application filed by Narayan, 
Sulochanabai and Gangabai on 30th of 
March 1970, the applicants had already 
assigned or transferred their right in 
favour of Bajirao, their application D/- 
30-3-70 was also not tenable. In view 
of this, therefore, the -learned Judge re- 
jected both the main application as well 
as Exhibit 12 by which Bajirao had 
sought to substitute himself in place of 
Narayan, Sulochana and Gangabai, 


4, Against this order passed by tha 
Civil Judge, Junior Division, Katol an 
appeal was filed to the District Judge, 
Nagpur being Civil Appeal No. 18 of 
19871, This civil appeal was also dis- 
missed, practically on the same grounds 
on which the trial Court had rejected 
the application. It was urged before the 
learned District Judge that an application 
under the Vidarbha Debtor’s Act was an 
application in execution and, therefore, 
the provisions of O. 21, R, 16 of the 
Civil P, C. apply. : . 

5. Section 35 of the Vidarbha Debtor’s 
Act provides, it was pointed out, that 
the provisions of the Civil P. C. shall 
apply and since the Civil P, C. applies, 
the provisions of O, 21, R. 16 would ap- 
ply. This argument was repelled by the 
learned District Judge holding that this 
was an application for substitution, and 
not one contemplated under O, 1 R. 10 
of the Civil P, C., where a suit is filed 
in the name of a wrong plaintiff and is 
sought to strike it off, or where a proper 
plaintiff had not been joined through a 
bona fide mistake, or where there is a 
doubt as to the right plaintiff, He fur- 
ther held that it cannot be said that it 
was a bona fide mistake on their part 
when they made the application, The 
original applicants had not referred to 
the assignment in their application. Had 
they done so, it could have been possi- 
ble to say that at that time they felt 
doubtful as to who should apply. When 
the main application had been filed that 
person had no statutory right on that 
date to apply for adjustment of the debt. 
In effect, therefore, what was held by 
the learned District Judge was that on 
the date of the application by Narayan, 
Sulochana and Gangabai i, e. on 30th of 
March 1970 they had already sold their 
rights under the decrees, They had no 
subsisting interest in the decrees having 
transferred their interest in favour of 
Bajirao. On the date on which Bajirao 
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filed his application on 19th June 19%, 
the time for filing an application under 
the Act was over,’ Both the main appl- 
cation dated 30th March 1970 and ttre 
application dated 19th June 1970, there- 
fore, were dismissed. It was pointed out 
that if Bajirao’s application were to -re 
allowed, assignee Bajirao would be a~ 
lowed to file an application beyond tke 
period prescribed under the VidarbLa 
Debtor’s Act, 


` 6 It is now necessary to refer to tLe 
provisions of the Vidarbha Debtor’s Act 
and to refer to some other relevant se: 
tions which provide the scheme for ad- 
justment of debts due under a decree 
against a debtor. S. 2 is the defining sez- 
tion of the said Act which became applic~ 
able to the Vidarbha Region of the Maha- 
rashtra State and came into force on T-h 
March 1969. The term ‘Creditor’ has 
been defined as meaning the “holding of 
a decree”, -The expression ‘Decree-hd~ 
der’ or ‘holder of a decree’ has not been 
in terms defined, but we have sub-s. (12) 
of S. 2. which says that ‘words and ez- 
pressions’ used in this Act but not d2- 
fined, shall have the meanings respe=~ 
tively assigned to them in the Civil P. >. 
1908, which for our purpose is the rel=- 
vant Code. In other words the expressien 
a ‘holder of a decree’ would have tke 
same meaning as it would have und2r 
the Civil P, C, 


7. We then go to S. 35 to which a rə- 
ference had been made before the leari- 
ed District Judge, Section 35 not ony 
makes ‘the provisions of the Civil P. J, 
applicable, but provides particularly By 
its proviso that the Court may in a pro- 
per case and on such terms as may a- 
pear to.it to be just, exercise its powers 
to add or strike out parties under R, 10 
of O, 1 in the First Sch, to the said Code 
in any proceeding pending before it un- 
der §. 3, notwithstanding the fact that 
such addition, or striking out of parties 
is to be made after the date specified in 
S. 3 has elapsed. It seems to me that 
this proviso to .§. 35 of the Vidarbha Den 
tors Act had not been cited before the 

‘learned District Judge, or his attention. 
not invited thereto, To my mind, if Eis 
attention owas drawn or 


have become cléar that addition or strix- 
_fing out of parties’ as applicable under 
O. 1, R; 10.could: be made, 
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i ; _ attract- ` 
ed to .the proviso to S. 35, it would” 


) even after: 
. "the date for filing ‘an: application -had eg=. 


pired, That as I pointed out eariler, 
has been the main. reason why both the 
Courts below had thrown out the appli- 
cation of Bajirao for being substituted. 
in place of Narayan and others, The rea~ 
son was that it was felt that this would 
amount to an extension of time for filing 
an application. As I pointed out, Sec, 35 
provides in terms for such a contingency. 
8. I am ‘inclined to think that the 
case of Bajirao fell under O, 1, R. 10. As 
I have already pointed out, Bajirao was 
an assignee of the decree by reason of 
assignment dated 14th of Jan. 1970. The 
question as to whether Bajirao in terms. 
of the Civil P., C, or the definition of 
the Vidarbha Debtor’s Act could be 
deemed to be a ‘creditor’ or ‘holder of a 
decree’ or whether Narayan and two 
others could be deemed to be creditors 
or. holders of a decree was no doubt `a 
question fraught with difficulties and to 
which a layman cannot be said to have 
an easy answer, If persons whose names 
appear. in the decree on the date when 
they made the application dated 30th 
March 1970 thinking that they were en- 
kitled to make an application and were 
fo make an application for adjustment of 
the debts, it cannot be said that that was 
not a bona fide mistake, Had they not 
done so they faced the prospect of the 
debt being extinguished, If it was a bona 
fide mistake, then it seems to me compe- 
tent and. reasonable that Bajirao should 
have been substituted in their place, He 
filed his application notwithstanding that 
the period or time for filing an applica- 
tion had already expired, Besides pro- 
viso to S. 35 in terms allows such an! 
action. . i 


9. I am inclined to. think that the 
Courts below were also in error in re- 
jecting the main application of Narayan 
and others on the ground that on the 
30th of March 1970 when the application 
was filed they could: not be deemed to 
be the ‘holders of the decree’ as contem- 
plated by the Vidarbha Debtor's Act. I 
have already referred to the - definition 


„oË ‘Creditor’ which means ‘holder of the 


decree.’ Section 2 (12) says that words. 
and expressions shall . carry the same 


meaning as is assigned to them under 
Civil PLC | , 


` 10. Now. the. term ‘holder’ is: to bey 
found in sub-s; (3) of 5. 2, Civil P, C. 
The term ‘holder of decree’ is’ inter- 
changeable and refers: to a person -who 
is the holder'of a decree, Sub-s, (3) of 
Sec, 2; Civil-P.€. defines ‘decree-holder’ 
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as being a person ‘in whose favour a de= 
cree has been passed,’ In other words; 
therefore, as long as a person whose 
name is inscribed on a decree is to be 
found as the person in whose favour 
the decree is passed, then such a person 
must be deemed to be a decree-holder, 
His name in certain cases may or may 
not appear as the plaintiff, As I shall 
presently point out all that is necessary 
is that the decree must be in his favour. 
It cannot be disputed that the two de= 
- crees passed in civil suits Nos, 36B/1950 
and 1455/58 were passed in favour of ap- 
Plicants 2 to 4. What is, however, con- 
tended is that since there was an assign- 
ment of these decrees in favour of Baji- 
rao, applicants 2 to 4 have ceased to be 
persons in whose favour the decrees 
were passed, and therefore, holders of 
the decree, It seems to me that this con 
tention is not well founded and has to 
be rejected. A reference in this connec- 
tion has to be made to the definition of 
‘decree holder’ as obtaining in the C.P.C. 
1882, The former Code defined ‘decree~ 
holder’ as meaning. and including a 
transferee of a decree or order, That de- 
finition has not been adopted in the pre- 
sent 1908 Code. This clearly ‘indicates 
that the legislature did not think it 
right to include a “Transferee of a de- 
cree within the expression ‘decree 
holder”, That aspect of the matter is 
now taken care of by the provisions of 
O. 21 R. 16 Civil P.C. . 


11. It woud be now necessary to 
refer to those provisions. O, 21 R, 16 
Civil P. C. provides for execution of the 
decree by transferees and lays down 
that , 


“Where a decree, or if a decree has 
been passed jointly in favour of two or 
more persons, the interest of any decree- 
holder in the decree is transferred by 
assignment in writing or by operation of 
law, the transferee may apply for execu~ 
tion of the decree to the Court which 
passed it . 


This would go to haw that the trans- 
feree has an option to apply for execu~ 
tion, The use of the verb may indicate 
that a decree-holder can continue to 


execute this decree notwithstanding the 


assignment as long as his name conti- 
nues to appear as a person in whose 
favour a decree is passed. In other words, 
therefore, the. transferor’s right to exe- 
cute the decree is not taken away as 
long as the trensferee is not recognised 
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and accepted by the Court, Where the 
person is recognised under O. 21, R. 16 
and transferee is substituted in place of 
the transferor, from zhat point of time 
the transferee ceases to have any inter- 
est or title as decree-holder, Similarly 
notwithstanding the assignment the as- 
signee is not bound to execute the; de- 
cree, 


12.. It is material to consider now the 
provisions of the Vidarbha Debtors’ Act 
Reverting to that Act, we find in Sec. 3 
that a debtor or his creditor, namely, 
holder of a decree, may subject to the 
provisions of the Act make an applica- 
tion or has to make an application on 
or before ist Oct, 1939 or as was sub- 
sequently amended by ist April 1970- to 
the Court for adjustment of the debts of 
his debtor, A ‘debtor’ has been défined 
to mean as a person who is a judgment- 
debtor or defendant azainst whom a pro- 
ceeding under the M, P. Act has been 
stayed. The assignment in this case in 
favour of Bajirao it is common ground], 
was not recognised. In other words,} 
therefore, it was open in spite of assign=} 
ment in favour of Bajirao for Narayani. 
and others to make an application on or} 
before Ist April 1970 and were indeed} 
under an obligation if they wanted their 
dues due from the debtor to be adjusted] 
otherwise their debts would have  be-! 
come extinguished, 


13. Section 4 then provides for tha 
debtor and creditor respectively to file 
true and correct statements before the 
Court, Sections § and ¥ then provide for 


settlement of debts and speak of award 


in terms of settlement of debt between 
the creditor and the debtor. The scheme 
for settlement or adjustment of debts 
due from a debtor against whom there 
may be more than one applications or 


‘one application is found under Sec, 10. 


An application against a debtor by all 
such creditors of his debt are to be con-« 
solidated and then an account is to be 
made in terms of S5. 18, and an award 
passed under S, 23 after taking an ac- 
count of the amount of debts due to all 
the creditors as contemplated under Sec- 
tion 18. Section 13 provides the conse- 
quence of extinguishment in respect of 
a debt due from a debtor in respect of 
which no application has been made un+ 
der S, 3 of the Act. It would thus be 
seen that as contemplated by the Civil 
P. C. Narayan and others on 30th of 
March 1970, on the day on which they). 
made the application notwithstanding the 


r 
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assignment in favour of Bajirao wer? 
competent to execute the decree and 
‘must, therefore, be deemed to be holders 
tof the decree as contemplated under the 
Civil P, C, and also under the Vidarbha 
Debtors’ Act. 


14. Reference may now be made to 
some of the decisions in which the ques- 
tion was raised and decided, I will first- 
ly refer to the decision in Baddisetii 
Rangayya Setti v. Guduru Venkata Subta 
Reddi (AIR 1937 Mad 605). In that case 
the petitioner was a judgment-debtor. 
Decree-holder was a judgment-debtor of 
the petitioner in another suit. The judg- 
ment-debtor. petitioner and the decree- 
holder in that suit arrived at an unde-- 
standing on the 17th Aug., 1933 and ad- 
justed their mutual decrees which had 
‘been obtained by them against each 
other. Prior to that on the 5th Juy 
1933, the petitioner decree-holder had 
already assigned his decree in favour of 
a third person, By reason of the adjust- 
ment which was recorded on the 17th of 
Aug., 1933, the petitioner’s debt due ui- 
der the decree which was passed in his 
favour, and the debt due from him ui- 
der the decree which was obtainəd 
against him by the judgment-debtor in 
that suit was settled. Subsequently, that 
is, after about a year later, the trars- 
feree of the decree which the petitioner 
had obtained in another suit took cut 
execution of that decree, An objection 
was raised. to that execution application 
that the decree had been fully adjusted. 
This objection succeeded and it was held 
by his Lordship Mr. Justice Cornish who 
delivered the judgment of the Court 
that— i S: 

"The present definition of “decree- 
holder” is more limited. It means the 
person in whose favour a decree has 
been passed, This is the meaning which 
the word must bear in O, 21 R. 2, pro- 
viding for the recording of satisfaction 
or adjustment of decree between the de- 
cree-holder and the judgment-debtor. 
Until the transferee has taken steps un- 
der O. 21, R. 16, for sanction to execute 
the decree, the executing Court cannot 
recognize any other person than the de- 
cree-holder on record.” 


It was held, therefore, ‘referring to` the 
change of the definition of the term ‘de- 
cree-holder’, as obtained in the Civil 
P. C. 1882 and that of the year 1£08, 
that a transferee of the decree is ex- 
cluded from the definition of ‘decrze- 
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holder’ in the 1908 Code. Therefore, asi. 
long as the transferee was not recognis~ 
ed under O. 21 R. 16 a decree could be 
executed by such person in whose fav-' ` 
our the decree was passed. 


15. The next decision to which a re- 
ference could be made is that. reported 
in Sitabai v. Gangadhar (AIR 1935 Bom 
331). In this case during the pendency 
of the execution of the mortgage decree 
which was taken out by the petitioner, 
the decree was assigned, The assignee, 
however, did not take any steps to bring 
himself on record, It is true that the 
assignment deed provided that the judg- 
ment creditor notwithstanding the as- 
signment was authorised to continue the 
execution procéedings but it was held 
that this circumstance does not make 
any difference. It was contended by the 
judgment debtor that the decree could 
not be executed by the decree-holders, 
they have assigned their interest and 
property in the decree to the transferee 
and had no subsisting interest. That con- 
tention was rejected and Mr, Justice 
Rangnekar who delivered the judgment 
of the Court observed: 


“In the first place O, 21 R. 16, Civil 
P. C. does not compel the assignee to 
come forward and have himself substi- 
tuted on the record in place of the judg- 
ment-creditor. It gives him an option to 
‘do so; he has a right to bring himself 
on record if he wants to see that his 
rights are enforced, but he is not bound 
to do so. And the darkhast, which is 
regularly filed by the holder of the de- 
cree, cannot come to.an end because, 
pending execution, the . judgment credi- 
tor has assigned his interest in favour 
of another person, It is well establish- 
ed by decisions of this Court, that an 
assignee does not become a holder of 
the decree within the meaning of O. 21, 
R. 16 and S. 2, Civil P, C. unless he ap- 
plied to the Court to bring himself on 


- record in place of the judgment-creditor.” 


The third decision reported in Anath 
Nath Bose v. Manmotha Nath Bose, (AIR 
1939 Cal 482) went a little further. That 
was no doubt a case of an award which 
has the status of a decree, but it was 
held therein that the holder of an award 
is entitled to execute it although he may 
have transferred his rights under the 
award to the transferee, unless and un- 
til the transferee comes before the Court 
and applies under O, 21 R, 16 to execute 
the award. In that case also the award 


- had been transferred. - Notwithstanding, 
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the person in whose favour the award 
was passed was allowed to continue the 
execution of the decree, 


16. The expression “a person in whose 
‘favour the decree hias been passed” ap- 
pearing in the definition of the term 
“decree-holder” in Civil P, C. not only 
includes a plaintiff, but in a case like 
any decree for specific performance also 
includes a defendant, It is settled law 
that such a decree can be executed even 
at the instance of the defendant judg- 
ment-debtor (see S. 28 of the Specific 
Relief Act and decrees in partnership 
suits.) Therefore, the only basis for find- 
ing out as to who is the decree-holder 
is to ask the question as to in whose 
favour the decree is passed, If the ans- 
wer has to be that the decree-holders in 
this case were Narayan and others, then 
there can be no dispute that on 30th 
March 1970 the decree being still in fav- 
our of Narayan and others, they could 
make an application. Besides they could 
also and could have also executed the 
decree if the execution of the decree 
had not been stayed by the M. P. Tem- 
porary Postponement of Execution of 
Decrees Act on that date. 


17. In that view of the matter, the 


order passed by both the Courts below ` 


will have to be set aside. This revision 
application is allowed and the proceed- 
ings sent down to the Court below for 
being dealt with and disposed of in ac- 
cordance with the law and in the light 
of the judgment above. Since the ques- 
tion which was raised in this revision ap- 
plication was purely a question of law, 
T think the praper order would be to 
direct the, parties to bear the costs of 
the proceedings throughout, 

” Revision allowed. 
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XANTIA, J. ` 
` R. D. Paranjpe, Petitioner v. 
Jethmalani and others,’ Respondents, 
Election Petn. No, 2 of 1977, D/- 1- 11- 
1977. 


(A) Representation of the People Act 
(43 of 1951), Ss. 82 (b) and 86—Election 
petition—Candidate duly nominated with- 


Ram 


drawing his nomination within time pro- | 


vided — He continues to be ‘candidate’ 


for purposes of S, 82 (b) in spite of his” 
withdrawal and his subsequently’. acting _ 


IV/1V/E352/78/RSK. 


Te a 


as election agent, AIR 1969 SC 677, Reli- 
ed on.. . “(Paras 6, 9) 

Anno: AIR Manual (8rd Edn.) Rep, of 
the P, Act., S. 82 N. 1; S. 86 N. 2. 

(B) Conduct of Election Rules (1961), 
R. 12 (1) — Copy of Form 8 to be re-' 
tained by Returning Officer — It need 
not bear seal and signature of Returning 
Officer, (Para 8) 

(C). Representation of the People Act 
(1951), S. 81 (1) — Non-joinder of a 
party — Provisions of Civil P, C. cannot 
be used as curative means to save elec- 
tion petition, AIR 1969 SC 677, Belied 
on; AIR 1965 SC 1243, Explained. 

(Para 12) 

Anno: ATR Manual (8rd Edn.) Rep, of 
the P. Act, S. 81 N. 7... 

Cases Referred : Chronological Paras 
AIR 1976 SC 744 5 
AIR 1969 SC 677 5, 9, 12 
AIR 1967 SC 836: (1967) 1 SCR 342 5 
AIR 1965 SC 1243 12 


Petitioner in person; S. G.. Shah (for 
No. 1) and P. S. Parekh (for No, 2}, for 
Respondents. 

‘ORDER:— This election petition arises 
out of the election in respect of the seat 
for the Lok Sabha from Bombay North~ 
West Constituency No. 8 in the election 
held in March 1977, There were six con- 
testing candidates including the petition- 
er and respondents Nos, 1 and 2 in res- 
pect of this seat, As per the results de- 
clared by the Returning Officer, respon 
dent No. 1, Ram Jethmalani secured 
2,46,446 votes, respondent No, 2, H. R. 
Gokhale secured 1,52,947 votes and tha 
petitioner secured 1,721 votes, The other 
candidates secured a smaller number of 
votes than these three. The Returning 
Officer, therefore, declared respondent 
No, 1 to have been duly elected, In this 
petition, the petitioner has prayed, inter 
alia, that the election of respondent No. 
1 be declared to be null and void, that 
respondent No. 2 be declared as disquali- 
fied and the petitioner be declared to ' 
have been duly elected and returned to 
the Parliament from the Bombay North 
West Constituency No. 8 (hereinafter re- 
ferred to as ‘the said Constituency’), 

2. As the petition is being disposed 
of on a preliminary issue, it will be suf- 
ficient to set out only such averments in 
the petition and the written statements 
and such facts as are relevant for deter- 
mination of the’ preliminary issue, In 
the petition it has been, inter alia, alleg- 
ed by the petitioner that- respondents 


Nos.. 1. and 2 have filed statements of ac. - 
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count of election expenses incurred or 
authorised by them or by their election 
agents in the sums.of Rs, 14,169.08 and 
Rs. 21,668 respectively. It is further al- 
Jeged in the petition that respondents 
Nos, 1 and 2 and their election agents 
convened several meetings for propa- 
ganda and used hand bills, loud speakers 
etc, to attract voters to their meetings 
and used jeeps and motor cars for pro- 
paganda. The expenses incurred in res- 
pect of these were election expenses, buz 
respondents Nos, 1 and 2 have omitted 
to mention them as such, It has beem 
alleged in the petition the respondents 
Nos. 1 and 2 and their election agents 
arranged for big cloth banners, wall 
paintings and posters to attract voters 
to vote for respondents Nos. 1 and 2 in 
the said Constituency. In paragraph 5 
of the petition it is alleged that respon- 
dents Nos, 1 and 2 have incurred or au~ 
thorised by themselves of which are set 
out in the said para, (sic). The total cf 
those expenses in respect of respondert 
No, 1 comes to Rs, 75,910 and in respect 
of respondent No, 2 comes to Rs. 66,260. 
It has been alleged that respondents 
Nos. 1 and 2 have spent Rs, 75,910 and 
Rs, 66,260 respectively for their election 
and thus. exceeded the maximum limit 
of Rs, 35,000 as laid down in Section 77 
of the Representation of the People Act, 
1951 (hereinafter referred to as ‘the said 
Act’) and that by doing so respondents 
Nos, 1 and 2 have committed a corrupt 
practice under Sec. 123 (6) of the said 
Act. In the written statements filed Ly 
‘the respondents Nos, 1 and 2 it has been, 
inter alia, contended that the petition as 
filed is not maintainable by reason of 
non-compliance with the provisions of 
Sec, 82 of the said Act. It has been alleg- 
ed by respondents Nos, 1 and 2 that ore 
Prof, Sadanand Varde had: filed his no- 
mination papers seeking election to the 
Lok Sabha from the said. constituency. 
The nomination of Prof. Varde was az- 
cepted and, therefore, he was duly no- 
minated as a candidate from the sad 
constituency. Prof, Varde was, therefore, 
a candidate as defined in Sec. 79 (b) of 
the said Act. The said Prof. Varde later 
withdrew his nomination before the last 
date fixed for such withdrawals, Respon- 
dent No, 1 appointed Prof. Varde as his 
election agent under the provisions . sf 


Sec, 40 of the said Act. It was incumbent - 


on the petitioner to join the. said Prof. 
Varde as respondent under the provi- 
sions of Sec, 82:.(b) of the said Act as tae 
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petitioner had made allegations of... cor- 
rupt practice against respondent No. 1 
as well as. his election agent, who was 
Prof, Varde. As the petitioner has failed 
to do so, the petition is liable to be dis- 
missed under the provisions of Sec, 86 
(1) of the said Act. ' f 

3. On 5th September 1977 respondent 
No. 2 took out & Notice of Motion pray- 
ing that the petition should be dismissed 
in limine by reason of the failure of the 
petitioner to implead Prof, Varde, who 
was a candidate and was an election 
agent of respondent No, 1 and that this 
issue may be tried as a preliminary 
issue. On 27thi September 1977 at the 
hearing of the aforesaid Notice of Mo- 
tion, the following issue was directed 
to be tried as a preliminary issue: 


“Whether the petition is liable to be 

dismissed under the provisions of Sec- 
tion 86 of the Representation’ of the 
People “Act, 1951, read with Sec, 82 (b) 
of the said Act on account of the failure 
of the petitioner to join Prof, Sadanand 
Varde as a party to the petition?” 
On 15th October 1977 .when the petition 
reached hearing, it was conceded by the 
petitioners that Prof. Sadanand. Varde 
was duly nominated as a candidate for 
the Bombay North-West Parliamentary 
Constituency at the said election and 
that he duly withdrew his nomination 
on the last day fixed for the withdrawal 
of nominations, It was stated on that 
day that it was agreed between the Ad- 
vocates of respondents Nos. 1 and 2 and 
the petitioner that, in view of this, the 
only surviving dispute relevant to the 
determination of the preliminary issue 
raised was whether Prof. Sadanand 
Varde was duly appointed as the elec- 
tion agent of respondent No, 1 for the 
election’ in question and whether he 
continued to be such election agent 
till the result of the said election - was 
announced. i 


4. Since the controversy turns, to 
a large extent, on some of the provisions 
of the said Act, it would be useful to 
take note of the same at this stage, Part 
V of the said Act deals with the con- 
duct of elections, Chapter II of the said 
Part deals with the candidates and their 
agents. Section 40, which is included in 
the said’ Chapter II, runs as follows:— 


“Election agents:— A candidate at an 
election may appoint in the prescribed 
manner any one person other than him- 
self to be his election agent and- ‘when 
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any such appointment is made, notice of 
the appointment shall be given in the 
prescribed manner to the. returning 
’ officer.” : 
Sub-section (1) of Section 77, which is 
included in Chapter VIII of the said 
part of the said Act, runs as follows: 

“Account of election expenses and 
maximum thereof:—- (1) Every candi- 
date at an election shall either by him- 
self or by his election agent, keep a se- 
parate and correct account of all ex- 
penditure in connection with the election 
incurred or authorised by him or by his 
election agent between the date on 
which he has been nominated and the 
date of declaration of the result thereof, 
both dates inclusive.” 
There are three Explanations to this sec- 
tion but the same are not of any direct 
relevance in this case. Sub-sec. (3) of 
Sec, 77 of the said Act: provides that the 
total of the said expenditure shall not 
exceed such amount as may be prescrib- 
ed. It is common ground that under 
R. 90 of the Conduct of Election Rules, 
1961, the maximum permissible election 
expenses in relation to the State of 
Maharashtra for a Parliamentary con- 
stituency are Rs, 35,000. Part VII of the 
said Act deals with corrupt practices 
and electoral offences, Sec. 123 deals 
with corrupt parctices and the relevant 
portion of the said section reads thus: - 

“Corrupt practices:— The following 
shall be deemed to be corrupt practices 
for the purposes of this Act: 

XX xX XX 

(6) The incurring or authorising of ex- 
penditure in contravention of S, 77.” 
Part VI of the said Act deals with dis- 
putes regarding elections, Section 79, 
which is included in his part, is defini- 
tion section, Sec. 79 (b) provides that 
in this Part (Part VI) and. in Part VIII 
unless the context otherwise requires, a 
candidate means a person who has been 
or claims to have been duly nominated 
as a candidate at any election, Sec. 82, 
which is also included in this part, runs 
as follows:— 


"Parties to the vetition:—~ A petitioner 
shall join as respondents to his petition—~ 
(a) where the petitioner, in addition to 
claiming a declaration that the election 
of all or any of the returned candidates 
is void, claims a further declaration that 
he himself or any other candidate has 
been duly elected, all the contesting 
candidates other than the petitioner, and 
where no such further declaration is 
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claimed, all the returned candidates; and 
(b) any other candidate against whom 
allegations of any corrupt practice are 
made in the petition.” 


Sub-section (1) of S. 86 of the said Acf 
provides that the High Court shall dis- 
miss an election petition which does not 
comply with the provisions of S, 81 or 
S. 82 or S, 117 of the said Act. S. 100 of 
the said Act, inter-alia, provides that 
subject to the provisions of sub-sec, (2Y 
thereof if the High Court is of opinion 
that any corrupt practice has been com~< 
mitted by a returned candidate or his 
election agent or by any other person 
with the consent of a returned candidate 
or his election agent, the High Court 
shall declare the election of the return- 
ed candidate to be void. 


5. It may also be necessary at this 
stage to take note of certain decisions 
which have a direct bearing on the ques- 
tion before me. In Mohan Raj v. Surendra 
Kumar (AIR 1969 SC 677), the Supreme 
Court has taken the view that S. 86 (1) 
of the said Act is a peremptory provi- 
sion and admits of no exception, The 
Court must enforce it strictly if there 
1s a non-compliance with the require- 
ments of S. 82 among others, $S. 82 (b) 
makes it incumbent that any candidate 
against whom & charge of corrupt prac- 
tice is made must be joined as a party. 
A candidate who is duly nominated con- 
tinues to be a candidate for the pur- 
pose of S, 82 (b) in spite of his with- 
drawal, In that case allegations of cor- 
rupt practices were made in the petition 
against the returned candidate respond- 
ent No. 1 and his election agent, one 
R. D. Periwal, Periwal was one of the 
two candidates who withdrew their no~- 
minations within the time given by law 
at the very election at which respon< 
dent No. 1 was elected, Certain allega- 
tions of corrupt. practices made in the 
petition were in terms against the suc- 
cessful candidate, namely, respondent 
No, 1 and his election agent. The obser- 
vations in paragraph 7 of the aforesaid 
report show that the Court was satisfied 
that the said Periwal was the person re- 
ferred to as the election agent of res- 
pondent No, 1. It was held that the peti- 
tion was bad and was Hable to be dis- 
missed as the said Periwal, who was a 
duly nominated candidate and against 
whom allegations of corrupt practices 
were made, was not joined as a party, It 
may be mentioned that in that case, the 
Supreme Court has further taken the 
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view that although the power of amend- 
ment is preserved to the Court and O. 4 
R.10 of the Code of Civil Procedure, 1908 
enables the Court to strike out parties, 
the Court cannot use Order 6, R. 17 oF 
O, 1, R. 10 to avoid the consequences of 
non-joinder, When. the said Act makes 
a person a necessary party and provides 
that the petition shall be dismissed H 
such a party is not joined the power cf 
amendment or to strike out parties can 
not be used at all, The Civil Procedurs 
Code applies subject to the provisions cf 
the said Act any rules madé thereunde:. 
When the Act enjoins the penalty of a 
dismissal of the petition for non~joinder 
of a party the provisions of the Civil Prc- 
cedure Code cannot be used ‘as curative 
means to save the petition. In Har Swa- 
rup v, Brij Bhushan, (1967) 1 SCR 342: 
(AIR 1967 SC 836) it has been held that 
if a candidate committed a corrupt prac- 
tice before the withdrawal of his candi- 
dature under S. 37 of the said Act, the 
provisions of S. 82 (b) would clearly 
apply and he would be a necessary 
party, There was no reason why ke 
could not be a candidate for the purpose 
of S. 82 (b) simply because he commit- 
ted a corrupt practice after his with- 
drawal. In that case, one Brij Bhushan 
and Raturi Vaid were two candidates 
in the election to the U, P, Legislative 
Assembly, Raturi Vaid withdrew His 
candidature ` within ‘the time fixed r 
withdrawal and -Brij Bhushan was even- 
tually elected to the Assembly, After 
the election, an election petition was Él- 
ed by two electors seeking to set aside 
his election, inter alia on the ground that 
a corrupt practice was committed dur- 
ing the election in that the said Raturi 
Vaid, after he had withdrawn his candi- 
dature had threatened an elector tkat 
the elector’s bones would be broken if 
he did not cast his vote for Brij Bhu- 
shan and also did not work for him and 


persuade others to vote for him, The. 


Election Tribunal held that the threat 
complained of amounted to a corrupt 
practice within the meaning of S. 123 
(2) read with the proviso (a) (i) thereof 
and that as this corrupt practice was 
allegedly committed by Raturi Vaid, it 
was necessary to join him as a respu- 
dent to the petition. As this was not 
done the Tribunal dismissed the petition. 
An appeal to the High Court was also 
dismissed, On appeal to the Supreme 
Court: it was held as set out earlier and 
that appeal was also dismissed by ‘fhe 
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Supreme Court, In Udhav Singh v. M. R. 
Scindia (AIR 1976 SC 744) it has been 
held by the Supreme Court that th> res- 
pondent cannot by consent express or 
tacit, waive the provisions of S, 8&5 or 
condone a non-compliance with the pro- 
visions of S, 82 (b) of the said Aci, As 
soon as the non-compliance with S. 82 
(b) comes or is brought to the notice of 
the Court, no matter in what manner 
and at what stage, during the pendency 
of the petition, it is bound to dismiss the 
petition in unstinted obedience to the 
command of S. 86 of the said Act, 


6. Coming te the case before me, as 
I have already pointed out, it is conced- 
ed that Prof, Varde was duly nominated 
as a candidate for the said constituency 
at the said election and that he duly 
withdrew his nomination. on the last 
date fixed for the withdrawal of nomi- 
nations, In view of the decisions, which 
I have already referred to, it cannot be 
disputed that, in these circums-zances, 
for the purposes of S, 82 of-the said Act, 
he must be regarded as a candidate at 
the election, although he had withdrawn’ 
his nomination within the time provided. 
Jt is equally clear that if allegations of 
corrupt practice are made in the petition 
against Prof, Varde, the provisions of 
S., 82 (b) of the said Act require that he 
should have been joined as a party to 
the petition and if this has not been 
done, the petition would be bad end is 
liable to be dismissed under the provi- 
sions of S, 86 of the said Act, The ques- 
tion, therefore, is whether allegations of 
corrupt practice have been made in the 
petition against Prof, Varde, In this re- 
gard, it must be noted that there can be 
no dispute that allegations are there in 
the petition to the effect that respondent 
No, 1 and his election agent eithar in- 
curred or authorised expenditure in ex- 
cess of the maximum amount prescribed 
by S, 77 of the said Act and thereby 
committed a corrupt practice as defined 
in S. 123 (6) of the said Act. I may point 
out here that although in the petition it 
has been often stated that the expenses 
were incurred or authorised or the acts 
set out therein were committed by res- 
pondent No. 1 or his election agent, it 
is quite clear in the context that the 
allegation is that these expenses. were 
incurred or authorised or the acts were 
committed by respondent No, 1 ‘and/or’ 
his election agent. The allegations are 


clearly not against respondent. ‘No, 3 
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alone and in the alternative against his | 
election agent the against both of them. 
This position has not been controverted 
by the petitioner, What has, therefore, 
to be really considered is whether. it was 
Prof. Varde who was intended to be 
referred to, when reference has been 
made to the election agent of respondent 
No. 1 in the petition. It is for this pur~ 
pose that it will have to be examined 
whether Prof. Varde was the election 
agent of respondent No, 1 at the -said 
election. 


7. The provisions of S, 40 of the said 
Act show that a candidate at an election 
may appoint only one person as his elec- 
tion agent that this appointment has to 
be made in the prescribed manner and 
notice of the appointment must be given 
in the prescribed manner to the Return- 
ing Officer, Rule 12 of the Conduct of 
Election Rules, 1961 deals with appoint- 
ment of an election agent. Sub-rule (1) 
-of Rule 12 runs as follows:— 


“(1) Any. appointment or an election 
agent under S. 40 shall be made in 
-Form 8 and the notice of such appoint- 
ment shall be given by forwarding the 
same in duplicate to the returning offix 
cer who shall return one copy thereof 
to the election agent after affixing there« 
-‘on his seal and signature in token of his 
approval of the appointment,” 


8. In this regard several witnesses 
have given evidence to show that Prof. 
Varde was duly appointed by respon- 
dent No. 1 as his election agent, Bala 
Ganpat Jadhav has stated that he is a 
senior clerk to the Returning Officer of 
the said Constituency viz, Bombay 
North-West Parliamentary Constituency ` 
No. 8, the name of the’ Returning Officer 
being C:-D. Singh. He has stated that he 
knows that it was Prof, Varde who was ` 
appointed by respondent No, 1 as his 
election agent, He has also stated that 
` Prof, Varde had filed his nomination as 

a candidate from the said Constituency 

at the said electian. Respondent No. 1 

had filled in and filed Form 8 in dupli- 

cate for the appointment of Prof. Varde 
as his election agent. Jadhav stated that 
this Form in duplicate was filed with 

the Returning Officer on 5th March 1977. 

This Form was brought to the Return- 
ing Officer ‘by Prof. Varde who was ac- 
companied by N. B. Samant. Jadhav 
- has deposed that the procedure is that 
- after the Form in duplicate duly filled in- 
is brought. to the Returning Officer,.. the 
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seal and signature of the Returning 
Officer are put.on one of. the duplicates 
in token of the acceptance of the ap- 
pointment and that Form is returned to 
the election agent, Jadhav has . stated 
that the signature of respondent No. 1 
and Prof. Varde on the said Form were 
verified, The appointment of Prof, Varde 
was accepted by the Returning Officer 
and Jadhav knew this because the Re- 
turning Officer put his signature cn one 
of the duplicates of Form 8 brought by 
Prof. - Varde and under the instructions 
of the Returning Officer Jadhav put his 
seal on the said duplicate, This seel was 
a round seal. After the aforesaid signa- 
ture and seal were put on that duplicate 
it was returned to Prof, Varde, The Re- 
turning Officer handed over that dupli- 
cate in the presence of Jadhav to Prof, 
Varde, Samant was also present at that 
time, Jadhav has produced the other 
duplicate of Form 8 which was retained 
by the Returning Officer and that dupli- 
cate has been marked as Exh, 1, Jadhav 
has stated that it was by oversight that 
he put the rubber stamp of the Return- 
ing Officer on that duplicate, When the 
document Ex, 1 was put before the Re- 
turning Officer, the Returning Officer 
pointed out that his signature was not 
Necessary on that document under the 
rules, Although Jadhav has been cross- 
examined. by the petitioner, the . major 
part of the cross-examination has been 
directed on the question as to whether 
Exh. 1 was in fact the duplicate, retain- 
ed by the Returning Officer of which in- 
spection was given to the petitioner,’ but 
no challenge has been made to the state- 
ment of Jadhav that he saw that thie 
Returning Officer had. put his signature 
on the duplicate handed over to Prof, 
Varde or that the seal and rubber stamp 
of the Returning Officer were put on that 
duplicate, N, B. Samant, whio is a jour- . 
nalist by profession, has deposed. that he 
was supporting respondent No. 1-in con- 
nection with the said election, He accom- 
panied respondent. No. 1 to the office of 
the Returning Officer when respondent 
No. 1 filed his nomination papers. He. 
has stated that Form 8 regarding .ap-. 
pointment of Prof. Varde had been illed. 
in by him (Samant) in his handwriting in 
duplicate and this was signed by respon- 
dent No, 1 as the candidate and Prof. 
Varde as the election agent, This was 
on 5th: March 1977, Thereafter Samant 
and Prof. Varde went: to the ‘office of 


the Returning. Officer, , Prof.. Varde.hand- . 
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ed over Form 8 in duplicate to the Re- 
‘turning Officer. The Returning Officer 
called Jadhlav and. told him ‘to put tae 
stamp and seal of the Returning Officer 
on one of the duplicates; Jadhav carried 
this out, Thereafter the Returning -Offi- 
cer put his signature on the - duplicete 
on which his seal and rubber stamp had 
been put and handed it over to Prof. 
Varde. The other duplicate was retained 
by the Returning Officer. There is 210 
cross-examination of this witness by the 
petitioner regarding this evidence at éll. 
Prof. Varde has also given evidence in 
this regard to the same effect as Samant. 
Prof, Varde has further deposed thiat he 
. had kept somewhere in his house the 
duplicate of Form 8, which had been re- 
turned to him by the Returning Officer, 
and he has not been able to trace it. A 
little over two weeks ago, Samant tele- 


phoned to Prof. Varde and asked him | 


whether he could give Samant the dupli- 
cate which was in his house. Prof. Varde 
made an attempt to trace this duplicate 
but was unable to trace it. He informed 
Samant about: this, Prof. Varde has fur- 
ther stated that he had been unable to 


trace the said -duplicate even till fhe 
date on which he gave evidence, The 
evidence of Prof, Varde has not been 


challenged by the petitioner at all, In 
fact, the petitioner stated that he . did 
not wish to cross-examine Prof. Varde 
at all, Under the provisions of Rule 12 
of the Conduct of Elections Rules 1961, 
what is required for the valid appoint- 
ment of an election agent, inter alia, is 
that the Returning Officer should return 
one copy of Form 8 duly filled in end 
signed by the candidate to the elect:on 
agent. after affixing thereon his s2al 
and signature in token of his approval 
of the appointment. It is true that the 
best evidence of compliance with this 
would be the production of the duplicate 
handed over to the election agent, In 
the present case the duplicate bear:ng 
the seal and signature of the Returning 
Officer and handed over to Prof. Varde 
has not been produced in Court, Hew- 
ever, the uncontroverted evidence of 
Prof. Varde shows that this document 
has been lost by him and could not be 
traced after reasonable efforts, In viaw 
of this, secondary evidence can be ‘ed 
regarding the contents of this document 
under the provisions of Section 65 of 


the Indian Evidence- “Act, 1872. Under 
Section 63 (5) of that Act such secon- 


dary ‘evidence -càn consist of an oral: 


-Barding the 
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account of the contents of the document 
given by some person who has himself 
seen it. In the present case, Jadhav, 
Samant and Prof. Varde have all stated 
that they had seen the original of the 
document handed over to Prof. Varde 
and their evidence established that this 


document bore the seal and signature 
of the Returning Officer, Jadhav 
has stated ` that this signature 


was put by the Returning Officer in 
token of his approval of the appointment 
of Prof Varde as the election agent of 
respondent No, 1. This evidence, in my 
view, establishes that the requirements 
of Rule 12 of the Conduct of . Election 
Rules have been complied with. It was 


-contended by the petitioner that for the 


valid appointment of an election agent 
not only the duplicate of Form 8 re- 


-turned to the election agent should be 


signed by the Returning Officer and 
bear his seal, but such signature and 
seal must also be put on the duplicate 


retained by the Returning Officer, I am 
unable to accept this contention. On a 
plain reading of Rule 12 of the Conduct 
of Election Rules, it is clear that all 
that is required in this regard is that the 
copy of Form 8 handed over to the elec- 
tion agent should bear the seal and 
Signature of the Returning Officer in 
token of his approval of the appointment 
of the election agent. No such require- 
ment is mentioned regarding the copy 
of Form 8 to be retained by the Return- 
ing Officer. It is true that . in the file 
relating to the appointment of election 
agents in respect of Bombay North-East 
Parliamentary Constituency No, 7, Exh, D 
which has been produced by P, P. 
Deo, Additional Collector of the Bombay 
Suburban District, at the instance of 
the petitioner, there are copies of Form 
No. 8 which have been retained -by the 
Returning Officer and which bear the 
signature of the Returning Officer. This. 
however, cannot have any significance 
regarding the interpretation of Rule 12 
of the Conduct of Election Rules. More- 
over, it appears from an examination of 
the file, Exh. A, containing papers re- 
appointment of election 
agents in respect of the said Constitu- 
ency viz, Bombay North-West Parlia- 
mentary Constituency No, 8, the dupli- 
cate copies.of Form 8 in that file, which 


-were retained by the Returning Officer, 


do not contain: either the seal or signa- 
ture of Returning Officer on them. In my ` 
view the evidence establishes that ‘Prof. 
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Varde was the duly appointed election 
agent of respondent No. 1, Prof. Varde 
has deposed that he continued to be such 
election agent of respondent No. 1 right 
` till the time the result of the election in 
the said constituency was declared. Sec- 
tion 40 of the said Act, in terms provides 
that a candidate can have only one elec- 
tion agent, Reference to the election 
agent of respondent No, 1 in the petition 
must, therefore, necessarily be treated 
as reference to Prof, Varde, In view of 
this, in my opinion, the petition contains 
allegations of corrupt practice against 
Prof, Varde, who was a candidate at the 
said election for the purposes of Sec, 82 
of the said Act. 


9. It was contended by the patitioner 
that a person who was acting as an elec- 
tion agent of a candidate at a particular 
election could never be regarded as a 
candidate at that election, It is not pos- 
sible to accept this contention, There is 
nothing in the provisions of Section 82 
of thie said Act which would support this 
contention, Moreover, in the aforemen= 
tioned case of Mohan Raj v. Surendra 
Kumar (AIR 1989 SC 677) it was an elec- 
tion agent who was held to be a candi- 
date for the purposes of Sections 82 and 
86 of the said Act, This contention must, 
therefore, be rejected, 


10. In my view, the same result as 
aforesaid would be arrived at even if 
Prof. Varde were held not to be the duly 
appointed election agent of respondent 
No, 1 he intended to refer to any per- 
son other than Prof. Varde, In. these cir- 
cumstances, even if the appointment of 
Prof. Varde as the election agent of res- 
pondent No. 1 is held to be invalid still 
it must be held- that references to the 
election agent of respondent No, 1 in 
the petition are references to Prof. Varde 
and in view of this, allegations of cor- 
rupt practice have been made against 
Prof. Varde in the petition, 


11. In my view, as allegations of cor- 
rupt practice have been made in the 
. petition against Prof, Varde, who was a 
candidate at the said election for the 
purposes of Part VI which includes Sec- 
tions 82 and 86 of the said Act, he is a 
necessary party to the petition. As Prof. 
Varde has not been joined as a party to 
the petition, the petition is liable to be 
dismissed under Section 86 of the said 
Act. 

12. Before concluding his arguments 
the petitioner stated that if I was of the 
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view that Prof, Varde was a necessary 
party to the petition, the petitioner was 
making an application for leave to amend 
the petition by joining Prof. Varde as a 
respondent to the petition, It is neces- 
sary to note, in this connection, that the 
result of the election’ in question was 
declared on 20th March 1977, Under 
Section 81 of the said Act an election 
petition calling in question any election 
on one or more of the grounds specified 
in sub-section (1) of Section 100 and 
Section 101 of the said Act may be pre- 
sented to the High Court within fourty- 
five days from the date .of election of 
the returned candidate, It is common 
ground that the veriod of limitation pre- 
scribed for presentation of an ` election 
petition such as the present one is forty- 
five days as laid down in sub-section (1) 
of Section 81 of the said Act. As I have 
already pointed out, in Mohan Raj’s case 
(AIR 1969 SC 677) the Supreme Court 
has held that when the said Act makes 
a person a necessary party and . provides 
that the petition shall be dismissed if 
such a party is not joined, the power 
of amendment or to strike out parties 
conferred on the Court by the provisions 
of the Code of Civil Procedure, 1908 can- 
not be used at all, The Civil Procedure 
Code applies subject to the provisions of 
the said Act and the rules made there- 
under. When the said Act enjoins the 
penalty of dismissal of the petition for 
non-joinder of a party the provisions of 
the Civil Procedure Code cannot be 
used as curative means to save such a 
petition. It appears to me that in view 
of this decision, the application of the 
petitioner for amendment must ba re~i 
jected. In support of his application the 
petitioner placed reliance on the deci- 
sion of the Supreme Court in Amin Lal 
v. Hunna Mal (AIR 1965 SC 1243). In 
my view, this decision does not helr the 
petitioner in any manner, What has been 
held there is that a party can avail 
himself of the provisions of O. 1, R. 10 
(1) of the Civil Procedure Code subject 
to the law of limitation, It was further 
held that assuming that an election tri- 
bunal can permit the joinder of parties, 
under Section 81 of the said Act an 2lec- 
tion petition has to be presented within 
forty-five days of the date of the eleztion 
of the returned candidate. The applica- 
tion under Order 1, Rule 10 made -more 


than eight months after the election of 
the returned candidate is inordinately 
late and can, therefore. not be granted. 
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In the first. place, this decision nowhete 
lays down that the election tribunal 
had the jurisdiction to grant an an- 
endment of the petition which would 
cure the fatal defect in the petition by 
way of non-joinder of a necessary party. 
In any event, this decision clearly takes 
the view that an application for such 
amendment cannot be entertained after 
the period of limitation viz. forty-five 
days. In view of this, I reject the appi- 
cation of the petitioner for amendmeat 
of the petition, 


13. In the result, the petition fals 
and is dismissed. As far as the costs ere 
concerned, the learned Advocates jor 
repondents Nos, 1 and 2 have stated trat 
as the petitioner is a party in person and 
in view of the fact that both the respon- 
dents Nos. 1 and 2 have stated that as 
the petitioner is a party in person and 
in view of the fact that both the respan- 
dents are Advocates, who have not had 
to incur any expenses by way of coun- 
sel’s fees, they do not press for the 
costs, There will, therefore, be no orcer 
as to costs. 


14, Under the provisions of Sec. 103 
of the said Act it is directed that the 
substance of this decision ` should be 
communicated to the Election Commis- 
sion and the Speaker, Lok Sabha, New 
Delhi and an authenticated copy of the 
decision should be sent to the Election 
Commission, 

Petition dismissed. 
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(AT NAGPUR) 
GADGIL, J. 
Smt. Rukhminibai Amarsingh Thakur 


and others, Petitioners v, Bhaiyaji Rawji 
Bapu Wankhede, Respondent, 


Special Civil Appin. No, 1309 of 1973, 
D/- 27-7-1977.* 


(A) C. P. and Berar Letting of Houses 
and, Rent Control Order (1949), Cis. 21 
13 (3) (vi) — Order of . Rent Controlier 
under Cl, 13 (3) (vi) set aside in appeal 
— Appellate authority remanding the 
case with further direction to submit ze- 
port after recording evidence of partes 


*(To quash the order, D/- 3-4-1972 pass- 
ed by A.D.M. with Appellate Rent 
Coritrol Powers, Nagpur.) ` 


KU/LU/E417/T1/DVT 


Rukhminibai v. Bhaiwaji (Gadgil J.) 
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— Held, Rent Controller was justified in 
only submitting the report and not de- 
ciding the matter himself. . (Para 4) 

(B) C. P. and Berar Letting of Houses 
and Rent Control Order (1949), Cls, 21, 
13 (8) (vi) — Rent Controller and Ap- 
pellate Authority under the Act — Not 
a “Court” — Their judgments, hawever, 
should disclose arguments put forth and 
appreciation of evidence, 


_.The Rent Controller and the A.D.M. 
would not constitute “court” in the strict 
or technical sense of the term, Eut the 
jurisdiction exercised by these authorities 
pertains to the rights of the landlord 
and tenant over the rented property. 
The judgments given in exercise of these 
powers enable the landlord to seek pos- 
session after terminating the tenancy. 
Thus, in a way the Rent Controller and 
the A.D.M, decide the matters which 
have a bearing on the property rights of 
the parties. It is, therefore, expected 
that while deciding these disputes, the 
judgments should disclose that the argu- 
ment for and against the particular con- 
tention has been properly discussed and 
that the evidence led by the parties has 
been appreciated. (Para 6). 

.A, B. Oke, for Petitioners; S. D. Desh- 
pande, for Respondent, 


ORDER :— The petitioner-tenants are 
challenging the orders of the authorities 
under the C. P. and Berar Letting of 
Houses and Rent Control . Order, 1949 
(hereinafter referred to as the Rent Con- 
trol Order) granting permission to the 
respondent-landlord for terminating the 
tenancy of the petitioners on the ground 
that the landlord needs the house for his 
bona fide occupation. 


2. The house bearing Corporation No. 
60, situate at Subhash Road, Nagpur, is 
owned by the respondent and ‘t is in 
possession of the petitioners, The res- 
pondent filed an application under Cl, 13 
of the Rent Control Order seeking per- 
mission to terminate the petitioner’s ten- 
ancy. That application was numbered as 
Rev. Case Na, 531/A-71 (2) of 1969-70. 
The grievance of the respondent was 
that the petitioners had fallen in arrears 
of rent for more than three months and 
that they were also habitually in arrears 
of rent. On these grounds permission. 
can be obtained under Cl, 13 (3) (i) and 
(ii). The respondent has also alleged 
that under sub-cl, (vi) he is entitled to 
have the permission. as the house was 
needed by him bona fide for his occupa- 
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tion, The Rent Controller, by his order 
dated 27-10-1970 accepted the case of the 
respondent and passed an appropriate 
order in favour of the respondent. The 
petitioners took this matter in appeal to 
the Additional District Magistrate, Nag- 
pur, That appeal number is 185/A-71 (2)/ 
70-71. The appellate authority came to 
the conclusion that the grounds mention- 
ed in Cls. 13 (3) (i) and (ii) are not avail- 
able to the respondent. As far as the 
ground under C1. 13 (3) (vi) is concerned, 
he felt that the matter should be enguir- 
ed into in more details in order to de« 
cide as to whether the provisions of 
Cl,.13 (3) (viii) can be applied, The ap- 
pellate authority, therefore, sent the case 
‘back to the Rent Controller. The order 
in somewhat clumsy, It reads as fol~ 
lows: : 


. “I, therefore, set aside the order pass- 

ed ty the learned Rent Controller un- 
der ‘Cl. 13 (3) (vi) of the Rent Control 
Order and remand the case to the Rent 
Controller, Nagpur for further enquiry 
under cl. 13 (8) of the Rent Control Order 
and then to report the case to me. Both 
the parties be allowed to adduce evi~ 
dence for the purposes of the cl, 13- (3) 
(vi) of the Rent Control Order and parti- 
culazly cl, 13 (8) of the Rent Control 
Order.....In the result, the appeal partly 
succeeds in respect of permission under 
C1. <3 (3) (ii) and stands allowed, As 
regards permission under Cl. 13 (8) (vi), 
the case stands remanded to the Rent 
Controller, Nagpur. ......... 4 


3. After the papers went to the Rent 
Controller, the parties led evidence and 
the Rent Controller submitted his report 
on 19-1-1972 to the appellate authority. 
In that report he expressed an opinion 
that the need of the respondent-landlord 
for entire premises is bona fide and 
genuine, The appellate authority there- 
after heard the appeal again and on 3-4- 
1972, judgment was delivered granting 
permission to the landlord-respondent 
under Cl. 13 (3) (vi) of the Rent Control 
Order, It is this order that is being 
challenged before me. 


4. Mr, Oke for the petitioners submit- 
ted that the procedure followed by the 
Rent Coritroller after the matter. was 
‘sent back to him was hot correct. His 
grievance is that it was necessary for 
the Rent Controller to decide the matter 
himself as: the case was 
the ‘appellate authority. Ido not think 


that all this was necessary; As'.a matter ` 


- statement in the 


remanded by . 
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of fact, the appellate authority. hasl 
directed the Rent Controller to submit 


his report after recording the evidence 
that may ‘be led by the parties, It is true 
that the appellate authority has made a 
judgment that the 
orders passed by the Rent Controller are 
set aside and the case is remanded to 
him, These observations, however, will 
be controlled by the subsequent direction 
that the Rent Controller was not tc de- 
cide the case himself but was to submit 
his report to the appellate authcrity. 
There would not have been any neces- 
sity of such a report if the - appellate 
authority wanted that the Rent Control- 
ler should himself decide the case again. 
I would, therefore, think that there was 
no impropriety or illegality in the pro- 
cedure that has been followed by the 
Rent Controller in submitting the report 
to the appellate authority as per the 
judgment in appeal. ae 

5. The next contention of the petition- 
ers is that the judgment of ‘the appel- 
late authority suffers from an infirmity 
of a serious nature, The argument is 
that the Additional District Magistrate 
(A.D.M.) did not, reassess or reappre- 
ciate evidence far coming to conclusion 
about the genuineness or otherwise of 
the need of the respondent. It seems 
that there is much substance in this res- 
pect. The A.D.M, in para, 4 of the judg- 
ment has reproduced: the arguments that 
are advanced on behali of the landlord 
as regards his need for getting the pos- 
session of the house, Then comes para- 
graph 5 but it has nothing to do with 
the present controversy, as that para, 
mainly deals with the arrears. In gara- - 
graph 6 the A.D.M. has considered the 
question under Cl. 13 (3) (vi) in the fol- 
lowing words: i 

“As regards Cl, 13 (3) (vi) of the Rent 
Control Order, I find that the landlord 
has established his case very well and 
the findings on all the 3 cardinal points 
are positive in his favour, i.e, (1); the 
landlord does need the house (2) that 
this need is for his bona fide residence 
and (3) that at present he is not occupy~ 
ing any house of his own at Nagpur....” 
_6. These were all’ the observations 
that can be said to. be . connected’ with 
the ground covered by. ‘Cl, 13 (3) (vi) 


` The A.D.M, exercises the appellate juris 


diction, It is true that the Rent Con 
troller: and the A.D.M, would not: con-}* 


„stitute “court” in the strict or technical}. 
sense of the term. But óne cannot for-} ~ 
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get that the jurisdiction exercised by 
these authorities pertains to the rights 
of the landlord and tenant over the rent- 
ed property. The judgments given in 
exercise of these powers enable the lani- 
lord to seek possession after terminating 
the tenancy. Thus, in a way the’ Rent 
Controller and the A.D.M, decide the 
matters which have a bearing on the pro- 
perty rights of the parties, It is, there- 
fore, expected that while deciding these 
disputes, the judgments should disclcse 
that the argument for and against the 
particular contention has been properly 
discussed and that the evidence led by 
the parties has been appreciated. These 
things are wanting in the present case 
and I think that it will not be proper to 
allow the judgment of the appellate 
authority to stand ‘as it is, In the fitness 
of things, the matter ‘should go back to 
the A.D.M, for fresh hearing of the zp- 
peal and disposal thereof, according to 
law. 


7. The result is that the petition suc- 
ceeds, The rule is made absolute. The 
decision recorded by the A.D:M. in Ap- 
peal No, 185/A-71 (2)/70-71 is set as:de 
and the matter is remanded to him “or 
further disposal of the appeal, according 
to law, and in the background of the cb- 
servations and directions given in this 
judgment, The parties should appear be- 
fore the A.D.M, on 22-8-1977, for further 
hearing of the appeal. It is needless to 
say that no fresh notices of the app2al 
are necessary in view of this direction. 
The parties to bear their own costs of 
this petition, 


- Rule made absolcite, 
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VAIDYA, J. 


Yeshwant Tukaram Jadhav, Petitioner 


v. Vithal Dattoba Sankpal and others, 
Opponents, 


Special Civil: Appin, No, 2954 of 1976, 
D/- 20-10-1976.* 


(A) Bombay Tenancy and Agricultural 
‘Lands Act (57 of 1948), S. 43A (3) — 
Notification, D/- 14-2-58 as amended on 
8-10-69 — ‘Earns his livelihood princi- 
pally by agriculture’ —- Meaning. 


- *(To set aside order of Maharashtra Re- 
venue Tribunal, Kolhapur, D/- oe in 


HU/HU/ 0849/77/JHS 


Yeshwant v, Vithal (Vaidya J.) 


- land. The. Assistant Collector, 
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In determining -whether the landlord 
earns his livelihood principally by agri- 
culture or agricultural labour, what the 
authorities have to consider is whether 
he has got any source of income other 
than agriculture or agricultural labour. 
Thus where the landlord had no source 
of income other than the rent from the 
agricultural land it must be held that it 
was principally agriculture, though the 
actual agriculture was done by the ten- 
ants, The rent was paid by the tenants 
from agriculture and the -source of the 
income of the landlord was, therefore, 
agricultural and nothing else, 

(Paras 5, 6) 

(©) Constitution of India, Art. 227 — 


‘Delay — Grounds for condonation — 
Poverty is a good ground. . (Para 10) 
D. S. Sawant, for Petitioner: M. L. 


pendse, for Opponents Nos, 1 to 6 and 
11 to 13. 


ORDER :— The petitioner applied ‘un~ 
der S. 29 (2) of the Bombay Tenancy 
and Agricultural Lands Act, 1948, for 
recovering possession of R. S. No, 76%, 
situated ‘at K-Bavada in Karvir Taha~ 
sil, Kolhapur, area 1 H-85 R. as- 
sessed at Rs, 24-25. The lard urdisput« 
edly was governed by S, 43A of the Act, 
as it was a land leased for sugar-cane 
cultivation within the meaning of that 
Section, on the ground that he required 
the land for bona fide personal eultiva- 
tion, and he was a small holder earning 
his living principally by agriculture or 
agricultural labour, who satisfied all the 
conditions mentioned in the Notification 
issued by the Government under S, 43A 
(3), of February 14, 1958, as modified by 
a further notification under that Section 
dated October 8, 1969, 


2. After careful consideration of the 
evidence led by the parties, the Tenancy 
Aval Karkun, Karvir, by his order dated 
May 2, 1973, allowed that application, 
terminated the tenancy of the Respon- 
dents and ordered possession of the suit 
land to be restored to the Petitioner, as 
he found that the Petitioner satistied the 
conditions specified in S. 33B (5), Cis. (b} 
and (c), as stated in the Notification. of 
the Government dated Oct. 8, 1669, 


3. That order was challenged .in 
an appeal filed before the Assistent Col- 
lector, Karvir Division, . Kolhapur, by 
the 12. Respondents/tenants, other than 
Respondent No, 13, who appears to be. - 
an old lady, not interested at all.in the 
-by his 
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order dated Sept. 27, 1975 confirmed the 
order, observing as follows :— 


“after going through the lower courts 
case-papers and considering the argu- 
ments put forth by the parties, one comes 
to the conclusion that the whole issue 
turns round the interpretation of the 
Government Notification No. F, D. TNC/ 
5157/173483/M dated the 14th Feb., 1958 
and amended by the Government Noti- 
fication No, TNC/6769/9667/M (Spl.) D/- 
8-10-1969. The earlier notification of 
(14-2-58) said that the land would be 
taken from the tenant if required for 
bona fide personal cultivation, The am- 
endment of 69 adds that the lessor has 
to be an agricultural labourer or one 
earning his livelihood principally from 
agriculture, The points to be considered 
are (i) whether the landlord bona fide 
requires the land for personal cultivation 
(ii) whether he is agricultural labourer 
(iii). whether the landlord is earning his 
livelihood principally by agriculture, 
The lower court has held that the land- 
lord is not an agricultural labourer 
which seems to be correct in the light 
of the definition of agricultural labourer 
given in S. 2 (i-A) of the B.T. and A.L- 
Act, 1948. As regards the second point 
whether the landlord bona fide requires 
the land for personal cultivation, I am 
of the view that the landlord does re~ 
quire the suit land for personal cultiva- 
tion, He makes it clear in notice even 
to the tenants. It is also clear from his 
deposition that he wants to cultivate the 
land personally. The respondents’ con- 
tention that he is an Electrician and 
hence cannot cultivate the land personal- 
ly is wrong, There is nothing to show 
that he is employed somewhere as an 
Electrician, The third point is also clear. 
He earns ‘his livelihood principally by 
agriculture, here I would emphasise the 
word principally. The notification does 
not say that the lessor should be an agri- 
culturist but simply says that he should 
be one earning his livelihood principally 
by agriculture, The idea behind the 
notification seems that the lessor may 
be having some other avocation but his 
income from that ‘should not exceed 
his income from agriculture, Had the 
intention been different, the word ‘agri- 
culturist’ would have been used and not 
one earning his livelihood principally by 
agriculture. The present respondent 
lessor’s main source of income is the rent 
which the gets from the tenants. I, there- 


fore, hold that the respondent landlord 
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earns his livelihood principally by agris 
culture, Thus, the landlord’s require- 
ments is bona fide and he wants to culs 
tivate personally,” ; 


4. The said order was challenged in 
a revision application before the Maha- 
rashtra Revenue Tribunal, by the 12 
tenants, respondents 1 to 12; and ignor< 
ing the limitations on its powers under 
S. 76 of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, having regard 
to the findings of facts recorded by the 
two lower authorities, the Learned Re- 
venue Tribunal remanded the matter ob- 
serving as follows :—~ 


- “In this case, it is clear that, the land- 
Jord would be a small holder, but he 
cannot be said to earn. his livelihood 
principally by agriculture or agricultural 
labour, An attempt was made to show 
that, he was an agricultural labourer, 
but that was not successful and the 
courts below have held that, it was not 
proved, There is no source of income 
other than the rent of the land available 
to the landlord. The agreed rent of the 
land is Rs. 750/- per year, Receiving of 
rent would not be agriculture within 
the meaning of the term, as defined un- 
der S. 2 (1) of the Act. Therefore, the 
exemption allowed by. amending notifica~ 
tion would not be available in the case 
of the present landlord. His case will be 
governed by conditions in Ss. 31-A, 31-B, 
31-C and 31-D oz the Act, In the case of 
this landlord, there is no other source of 
income. Therefore, it could be said that, 
the income by cultivation of the land, 
he would be taking possession of, would 
be the principal source of income, The 
land in his possession would not be 
more than the ceiling. The conditions in 
Ss, 31-C & 31-D would come in operation, 
subsequently, But before passing an 
order for possession it shall have to be 
seen, whether the condition in S. 31-B is 
complied with or otherwise. The courts 
below have ignored the circumstances of 
this case, and incorrectly held that, the 
amended notification governs the case of 
the present landlord, and therefore, the 
courts below have seen that. cls. (b) & (c) 
of sub-s, (5) of S. 33B of the Act, have 
been complied with, But, we have seen 
that, even though the present landlord 
is a small holder, and he lives on rent, 
he cannot be said to be a person earning 
his livelihood’ prizicipally by agriculture. 
The case of the landlord is covered by 
S. 31B of the Act. Therefore, more than 
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1/2 area of the suit land cannot be given 
in possession of the landlord, But another 
factor to be considered in this connec- 
tion is, whether the order of particu_at 
area of the suit land in favour of the 
landlord, would conflict with the Bom- 
bay Prevention of Fragmentation and 
Consolidation of Holdings Act, 1947. This 
is not done by the courts below.” 


5. The entire reasoning of the learn~ 
ed Tribunal suffers from the misconcep~ 
tion of the Notifications issued by the 
Government under S, 43A. The amend~ 
ing Notification is by way of an amend~ 
ment to the original Notification, and the 
material. words are inserted in Condition 
No. 2; and when it is said that the les- 
sor earns principally by agriculture or 
agricultural labour, what the authorities 
have to consider is whether he has got 
any source of income other than agricul- 
tura or agricultural labour, 

6 In the present case, there is no 
evidence led by the tenants to show that 
the landlord had any source of income 
other than the rent from the agricultu- 
ral land which they were claiming. In 
the circumstances, it must be held taat 
it was principally agriculture, though 
the actual agriculture was done by’: the 
tenants, The rent was paid by the ten- 
ants from agriculture and the source of 
the income of the petitioner was, there~ 
fore, agricultural and nothing else, 


7. The assumption made by the Re- 
venue Tribunal that the amended noti- 
ficetion did not apply to the case is 
therefore based on a total _misconc2p- 
tion of the word ‘agriculture’ or by 
‘agricultural labour’, It may be that the 
rent from other properties may not be 
said to be rent by agriculture; but when 
the rent is received by the owner of the 
agricultural land from his tenants, it 
must be held to be livelihood principal- 
ly by agricultural income. . . 


8. Again, the assumption made by che 
Revenue Tribunal that there would be 
conflict with the Bombay Prevention of 
Fregmentation and- Consolidation of 
Holdings Act, 1947, is inconsistent with 
the provisions of S. 33B (5) (b), under 
which possession is to be given notwith- 
standing anything contained in S. 31 of 
the Bombay Prevention of Fragmenta- 
tion and Consolidation of Holdings Act, 
1947, and notwithstanding any fragment 
being made with the tenant. The order 
passed by the Revenue Tribunal, there- 
fore, is clearly illegal. 
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9 Mr. Pendse, the learned counsel 
appearing for the tenants strenuously 
urged not only that the above illegal 
reasons given by the Tribunal are right, 
but also an additional reason, that the 
Tenancy Aval Karkun, was wrong in in- 
terpreting S. 33B (5) (b} in ordering re- 
storation of the entire suit land in dis- 
pute to the petitioner, As this was a 
case of one landlord against many ten- 
ants, the requirement of S., 33B (5) (b) 
was considered, with respect to all of 
them as well'as each of them, and the 
Tenancy Aval Karkun has. made best 
efforts to put a proper interpretation on 
the difficult S. 33B (5) (b). It cannot be 
said. to be an erroneous interpretation. I 
therefore find no reason to interfere 
with the order passed by the Tenancy 
Aval Karkun, merely because, according 
to Mr, Pendse, nothing was left with the 
tenant; and the scheme of S. 33B (5) (b) 
required a share equal to that of the 


‘landlord to remain with the tenant. 


10. Lastly, Mr. Pendse submitted that 
there has been a delay of more than an 
year in filing the above Special Civil 
Application, and there is no reason given. 
for excusing the.delay except the po-| 
verty of the petitioner, It is high time 
that poverty should be taken notice of 
by Judges in courts and that itself is. 
enough ground for setting aside the il. 
legal order of the Revenue Tribunal. 


11. In the result, the Special Civil 
Application is allowed, The order pass- 
ed by the Maharashtra Revenue Tribunal 
on April 9, 1975, is set aside and quash- 
ed for the reasons stated above, and the 
order passed by the Tenancy Aval Kar- 
kun on. May 3, 1973 and the Assistant 
Collector, Karvir, Division, Kolhapur, on 
Sept, 27, 1974, are restored. 


12. Rule absolute with costs. 
- Order accordingly. 
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VAIDYA AND KANADE, JJ. 
State of Maharashtra, Appellant v. 
Gulabsingh and -others, Accused-Respon- 

dents. . : 
Criminal Appeal No. 272 of 1975, D/- 

17-2-1978. ` ; e et 
(A) Penal Code (45 of 1860), S.-307 — 

Evidence. ; l 
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‘The prosecution must prove that there 
was an attempt to cause death or an 
intention to kill, Mere evidence of the 
doctor that but for the prompt medical 
aid the patient would ‘have died could 
hardly establish the offence under S, 307. 

(Paras 6, 7) 

Anno: AIR Comm, Penal Code (2nd 

Edn.), S,.307 N. 8. 


(B) Penal Code (45 of 1860), S. 307 — 
Conviction —- Two inferences possible on 
evidence on question whether accused 
was guilty under S, 307 or under S, 326 
— Accused should be convicted for les- 
ser offence under S$. 326, (Criminal P, C. 
(1974), S. 222), ` (Para 9) 

Anno: AIR Comm. Penal Code (2nd 
Edn.), S. 307 N. 9; AIR Comm, Cr, P, C 
(%th Edn.), 5. 222 N. 2, 


R. G. Deo, Public Deguacutor, -for the 
State, f 


VAIDYA, J:— The only point arising 
in the above appeal, filed by the State, 


is. whether the learned Additional Ses- - 


sions Judge, Nanded, who, on Aug. 9, 
1974, convicted the accused No, 1 in Ses- 
sions Case No, 52 of 1974, under S: 326, 
and sentenced him to suffer R. I. . for 
two years, was right in acquitting him 
and the other three accused who. are 
respondents in the above appeal, who 
were convicted under S, 323° and ac- 
quitted of the offence under S. 307 read 
- with S, 34 of the LP.C, and were given 

the benefit of S, 4 of the Probation of 
Offenders Act, 1958, that is, in acquitting 
accused No, 1 of the charge under Sec- 
tion 307 and accused Nos, 2 to 4 of the 
charge under 307 read with S. 34 LP.C. 


2. The learned Additional Sessions 
Judge has given reasons in para, 23 of 
his judgment, The said reasons are at- 
tacked in the above appeal filed by the 
State. It must be noted that the convic- 
tion of accused No, 1 is challenged by 
him by filing Criminal Appeal No, 931 
of 1974 and as the Advocate for the ac- 
cused in that case did not appear when 
the case was called out, yesterday or 
even today after it was part-heard, we 
have adjourned the hearing of that case 
without expressing: any of our views on 
the conviction of accused No, 1 which is 
challenged in that appeal. That appeal 
is adjourned for hearing ‘to Feb. 21, 1978: 
But there is no reason’ for keeping . back 
the above appeal ‘filed ‘by the. State, 
which, according to us, -is without” any 
substance, having ' regard to’ the 
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and circumstances of the case. The rest 
of the accused have not challenged their 
conviction under S, 323, or the order 
under S, 4 of the Probation of Offenders 
Act, 1958, by filing an appeal, 

3. We proceed to decide the above 
appeal filed by the State on the assump~< 
tion that we are not called upon at pre~ 
sent to decide whether the convictian of 
accused Nos. 1 and 2 to 4 is right in the 
facts and circumstances of the case, We 
are only concerned with the question 
whether the acquittal of the accused 
under S, 307 and S. 307 read with S. 34 
is right. 

4, It cannot ba ‘disputed that the 
quarrel between the accused and the vic- 
tim P.W, 12 Ratansing, appears to have 
taken place, at about 11 p. m, on Sept. 
3, 1973, in the house of a - prostitute, 
where ‘the accused are alleged to have 
had intercourse with a young girl of 16 
years by name Madhu, P.W, 3. The 
quarrel was sudden; and hence the 
learned Sessions Judge rightly observed 
that there was no attempt to kill Ratan- ` 
singh when accused No. 1 inflicted on 
him a knife injury while the other ac- 
cused held the hands of Fatansingh as 
alleged by the prosecution. 

5. It is well established that the pro- 
secution must prove: 

(1) that the death of a human being 
was attempted; 

(2) that such death was attempted to 
be caused, by, or in consequence of, the 
act of the accused; 

(3) that such: act was done with the 
intention of causing death, or that it was 
done with the intention of causing such 
bodily injury as 


‘(a) the accused knew to be likely to 
cause death; or. 

(b) was sufficient in the ordinary course 
of nature to cause death; or that the 
accused attempted to cause such, death 
by. doing an act known to him to be sd 
imminently dangerous that it must in. 
all probability cause (a) death, or (b) 
such bodily injury as is likely to cause 
death, the accused having no excuse for 
incurring the risk of causing such death 
or injury. 


6. The learned Additional Sessions 
Judge has: correctly applied the princi- 
ples and held that there was no attempt | 
on the part of the accused to cause the - 
death of Ratansingh. All that Mr. Deo, . 
the learned’ Public “Prosecutor 
point out -in- Super ‘of the: ‘appeal ` “was: | 


‘could a 
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thet the evidence of Dr. Veerbhadrappa 
Pemanappa Misale, P.W. 9, about the 
injuries of Ratansingh, showed that if 
the patient had not been given immedi- 
ate treatment, probably the injury was 
sufficient in the ordinary course of na- 
ture to cause his death. Apart from the 
general tendency of doctors to beli=vé 
that prompt treatment to a patient help- 


ed him to survive by their efforts, S. 307 — 


does not lay down that if a patient were 
to die if he would not have been treeted 
by the doctor, or in the event of prompt 
and proper treatment not being giver to 
him by ‘the doctors, that would be an 
offence under S. 307. 


%. As already pointed out above, 
what must be proved is an attempt to 
cause the death or an intention to Kill. 
Mr. Deo submitted that the very act 
thet a knife was used on the vital. part 
of the body like the neck resulting in 
the serious injuries deposed to by Dr 
Misale which required to be sutured -m- 
mediately, shows that there was an in- 
tention to kill or an attempt to cause the 
deth of Ratansingh, Even assuming that 
the argument of Mr, Deo may be cor- 
rect, that is not the only inference which 
could be drawn, 


8. It is clear from the evidence of 


even Ratansingh that the quarrel was 
made as a result of the sexual inter- 
courses which all the 4 accused had 
with Madhu, causing her to become m- 
corscious as stated by the prosecution 
witness while the accused were return- 
ing from the prostitutes house. The 
quarrel was therefore a sudden quarrel, 
and merely because a knife was taken 
out, it could not necessarily be said taat 
the accused wanted to kill the deceased. 
It is also possible that accused Na 1 
wanted to cause grievous hurt, end 
therefore the learned Sessions Judge 
convicted him alone under §. 326 while 
convicting the rest of the accused under 
5, 323, as there was no evidence to show 
that they showed the intention of caus- 
ing of even grievous hurt to Ratansingh. 

9. The inference drawn by the learn- 
ed Sessions Judge is also a possible and 


reasonable inference and when two in- ` 


ferences can be drawn, the benefit of 
the inference which leads to a lesser of- 
fence like the one under S. 326 must be 
preferred. i 


16. Similarly, as there is no evidence 
to show that the other accused shared 
the intention or had the intention to 
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cause the death of Ratansingh by the 
knife we find no reason to interfére with 
the conviction under S, 323 or the order 
under the provisions of the Probation of 
Offenders Act, so far as we are con- 
cerned, 


11. In the result, we find that the ap- 
peal filed by the State against the order 
of acquittal under S, 307 and 307 read 
with S. 34 in Criminal Appeal No, 272 
of 1975 has no merit and must be dis- 
missed, The bail bonds executed by the 
accused in the said appeal shall stand 
cancelled, 


12. Whatever we ‘have observed in 
the above judgment for dismissing the 
appeal filed by the State, shall not, in 
any manner, prejudice the accused No, 1 
who has filed his Criminal Appeal No. 
931 of 1974 challenging the conviction 
under S, 326 of the LP.C, 

Appeal dismissed, 
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M/s. Bharat Barrel & Drum Manufac- 
turing Co, Pvt, Ltd., Appellants v. The. 
Municipal Corvoration of Greater Bom- 
bay and another, Respondents, 


Appeal No. 25 of 1973 (Misc, 
No. 765 of 1972), D/- 13-2-1978. 


(A) Electricity Act (9 of 1910), S, 24 (1) 
— Discontinuance of supply to consumer 
-— “Neglects to pay any charge or sum 
due” —- Word ‘due’ includes neglect to 
pay time barred claim, 


The provision in S, 24 of the Electri- 
city Act has to be properly appreciated 
in the context of the obligations cast and 
the restriction placed on the licensee 
under Ss. 22, 22A, 22B and 23 and 24 it- 
self, In the light of these statutory pro- 
visions there is no warrant to read the 
word “due” in the narrower sense viz. as 
only restricted to amounts within the 
period of limitation or which could be 
successfully claimed by a suit. In other 
words there is no logical basis shown 
for preferring the narrower construction 
to the ordinary construction i.e. the 
wider construction, The wider meaning 
would be more in accord with the sche- 
me of statutory provisions as also with 
commercial honesty, (Paras 12, 13) 


The right to discontinue the supply of 
electricity is without prejudice to the 


IV/IV/E474/78/BSK. 


Petn. 
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licensee’s right to file a suit ta recover 
the amounts, since by reason of discon- 
nection of the supply the licensee will 
. not necessarily obtain the amounts due 
from the consumer. It became necessary 
therefore to protect the licensee’s right 
to recover such amounts by ordinary 
civil action and merely because in such 
an action the defendant to the suit i e. 
the consumer may have the defence of 
limitation open to any portion of the 
claim would not warrant such considera- 


of discontinuance of supply for non- 
payment of the amounts owed to the 
licensee, The provision contained in’ Sec- 
tion 24 (1) which enables the licensee to 
discontinue electric supply to a particu~ 
“lar consumer is mainly by way of reliev- 
ing the licensee of the obligation’ on 
him to be found contained in.S. 22 viz. 
to make supply of electricity on applica- 
tion to all consumers within the area of 
supply, (Para 13) 


(B) Electricity Act (9 of 1910), S, 26 
— Six months’ limitation — Licensee 
claiming that reading of the meter was 
required to be doubled in order to get 
real consumption — Six month’s restric- 
tion has no application to such a claim. 

i j (Para 15) 

(C) Electricity Act (9 of 1910), S. 24 — 
Neglects to- pay — Meaning of. 


The provision óf S, 24 relieves the 
licensee from its obligation imposed by 
S. 22 of the Act which compels and ob- 
liges it to supply all consumers within, 
the area of supply on necessary applica~ 
tion being’ made, It is relieved of -this 
obligation if the consumer has not paid 
to’ it the ‘charges for the electricity sup~ 
plied, If a claim is made for such charges 
and if it is found that the reasons offer~ 
ed by the consumer are not genuine but 
may be regarded as indicative of a mere 
desire not to pay, the dispute raised by 
‘the consumer ought not to be regarded 
as bona fide and the failure to pay in 
that particular case must be held as 
equivalent to ‘neglect to pay’, The 
Court in each case will have to scruti- 
nise the attitude of the consumer and 
consider the reasons giver by him to 


the licensee for not meeting with the’ 


demand made by the licensee. 
l í (Para 21) 


Cases Referred: Chronological Paras 


AIR 1978 SC 287 ' 11 
(1972) Misc, Petn, No.. 167 of-1967, D/A- 
21-6-1972 (Bom) t 19 


AIR 1971 SC 2600:1971 Tax LR 1771 9 


AIR 1966 Bom 160 o “Dh 18 
-AIR 1958 Bom 498 17.. 
(1965) 35 Com Cas 456 (SC) 9 
(1955) 58 Bom LR 284 10, 12 
AIR 1946 All 502 20 
AIR 1938 Lah 338 - 20 
(1875) 19 Eq 444: 23 WR 643, Re Landon 
and Paris Banking Corporation 17 


S. D, Parekh with R. A. Kapadia in« 
structed by M/s, Bachubhai ` Munim & 
Co., for Appellants; K. K. Singhavi, for 


tions being applied to the licensee’s right - Respondents, 


DESAI. J.:i— ‘The appellants ‘before us 
are the original petitioners in Misc. Peti- 
tion No, 765 of 1972, They have prefer- 
red this appeal from the decision of 
Nain J. in the said petition dismissing 
the: same with costs. 


2. The. appellants are- manufacturerg 
of barrels and drums and for the pur- 
pose of their manufacturing activity 
consume electricity which is supplied by 


‘the B.E.S.T; Undertaking owned by the 


Ist. respondent Corporation, The 2nd 
respondent to this appeal, who was also 
the 2nd respondent to the original peti- 
tion, was at the relevant time an Officer 
of the B.E.S.T, Undertaking. The- appel- 


` lants filed their petition for an appro~ 


priate writ, order-or direction requiring 
the respondents to withdraw or cancel’ 
the notice dated 31st Oct, 1972, by which 
it was threatened that the electric 


‘supply of the petitioners would be dis- 


connected on account of non-payment of 
the sum of Rs, 3,30,853.68 mentioned ‘in 
the said notice. In order to understand 
the rivai contentions, it will be necessary 
to mention the following facts, 


"7 2A, Prior to tst. April 1960 the appel 


lants had been provided with metering 
equipment consisting of current trans- 
formers of the ratio of 40:5 on the basis 
of the appellants’ then connected load 
which was 485 KW with an authcrised 
maximum demand of 210 KW. The said 
metering -equipment recorded direct 
reading of the energy consumed on the | 
dial provided for that. purpose, At of 
about that time the appellants had plac~ 
ed an order with the Government Elec- 
tric Factory, Bangalore, for the supply 
of 1000 KVA transformer to feed the 
appellants’ new automatic plant import- 
ed by them which had been erected for 
the appellants by the General Electric 
Company, Bombay, On 8th April 1961 
the appellants by a letter to the B.E.S.T. 
Undertaking informed them that the ap- 
pellants desired a shut-down of the 
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power supply to their factory with a 
view to.enable the appellants to conne:t 


their new (1000) KVA transformer, On 
13-4-1961 one H. B. Shivdasani, a rz- 
presentative of the appellants, called on 
the Superintendent of the B.E.S.T. 
Undertaking with a view to finalise the 
arrangement to meet the additional load 
that would be required by the appellarts 
through the new transformer, By reason 
of the new plant and the new require- 
ment the authorised maximum demand 
at the appellants’ factory was revised up- 
ward from 210 KW to 500 KW. The 
existing metering equipment viz. tae 
current transformers having the ratio of 
40:5 became inadequate to meet this re~ 
vised maximum demand and it became 
necessary, therefore, to provide metering 
equipment with a higher ratio. Accord- 
ingly on 1%th April 1961 the old current 
transformers with the ratio of 40:5 
were replaced by those having a razio 
of 80:5, It is the case of the respondents 
that as a result of the said replacement, 
it became necessary to multiply the 
reading recorded on the dial of the exist- 
ing meter by 2 (two) with a view to 
arrive at the correct number of units of 
energy consumed by the appellants. Ac- 
cording to the respondents, further, it 
was about that time that the reading acti- 
vities of the B.E.S.T, Undertaking were 
transferred to their northern zonal office 
and due to some mistake the concerned 
officer of the northern zonal office was 
not informed of the changes effected. It 
is the case of the respondent that te- 
cause of this mistake the electric enerzy 
consumed at the appellants’ factory cen- 
tinued to be charged on the basis of the 
actual reading recorded on the dial of 
the existing meter without the reading 
being multiplied by 2 (two) as had te- 
come necessary. According to the respcn= 
dents, the said mistake was detected by 
the staff of the B.E.S.T. Undertaking 
only in Jan. 1972 and after checking the 
records it was found that the appellarts 
had been undercharged from 17th April 
1961, As the multiplier that was requr- 
ed to be applied, according to the res- 
pondents, was 2, it would follow that 
that the undercharging was to the ex- 
tent of one-half. By a letter dated 4th 
May 1972 the Superintendent, Consu- 
mers (North) of the B.E.S.T. Undertak- 
_ing apprised the appellants of this posi- 
tion and requested them to make pay- 
ment of the amount mentioned in the 
letter, A statement of amounts claimad 


by the B.E.S.T. Undertaking was an- 
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nexed to the said letter and the state- 
ment indicated that the amount claimed 


represented charges for electric supply 
made and not billed for as also the 
electricity “duty payable thereon. This 
was followed by a subsequent letter 
dated 24th May 1972 sent by the Under- 
taking by way of a reminder, in which 
for the first time disconnection of supply 
for non-payment was hinted at, On 31st 
May 1972 the appellants recorded their 
surprise at the claim made in the Under- 
taking’s letters dated 4th and 24th May 
1972, It was claimed in this letter that 
the appellants were not aware of the 
replacement of the meter. The appel- 
lants further contended that the threat 
to discontinue supply was uncalled for. 
The appellants sought time and facility 
to check the calculations made by the 
B.E.S.T, Undertaking and to confirm the 
amounts claimed, It was also pointed out 
that the appellants had based their cost- 
ing on the electricity bills sent by the 
B.E.S.T. Undertaking which had been 
duly paid and they would not be en- 
titled to recover the supplementary fab- 
rication charges from their customers, 
which would entail great loss, The 
B.E.S,T, Undertaking sent a detailed 
reply by- their letter dated 13th July 
1972 in which the facts set out earlier 
in this judgment were briefly and chro- 
nologically indicated, This was followed 
by a reminder dated 25th Aug. 1972, By 
their letter dated 4th Sept, 1972 the ap- 
pellants mentioned that they were un- 
able to check up their earlier records in 
view of the unsettled labour conditions 
at their factory and promised to check 
up the past records as soon as possible 
and write to the Undertaking further 
thereafter, Ultimately on 31st Oct, 1972 
the B.E.S.T. Undertaking sent to the 
appellants the notice which had been im- 
pugned in the petition pointing out that 
the amount claimed viz. Rs. 3,30,853-68 
had not been received and calling upon 
the appellants to pay the same within 
seven days, failing which it was, stated 
that the Undertaking would be constrain- 
ed to disconnect the appellants’ electri- 
city supply for non-payment of the dues. 
By the said letter it was further men- 
tioned that in case the appellants raised 
any dispute, the amount could be depo- 
sited either with the B.E.S.T. Undertak- 
ing or with the Electrical Inspector to 
the Government of Maharashtra. By 
their letter dated 3rd Nov. 1972 the ap- 
pellants characterised the caim of the 
B.E.S.T. Undertaking as false, They re- 
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peated the earlier contentions raised by 
them in their letter of 31st May 1972 
and described the Undertaking’s letter 
dated 13th July 1972 as alleging various 
irrelevant facts, As regards the amount 
claimed for the period 1961 to 1972 it 
was contended that the claim would be 
barred by the law of limitation. It was 
. further mentioned that the appellants 
were disputing the claim of the Under- 
taking bona fide and therefore the elec- 
tricity supply of the appellants could 
not be disconnected under the provisions 
of 5. 24 of the Indian Electricity . Act, 
1910 (hereinafter referred to as “the 
Electricity Act” for the sake of brevity). 
As regards the demand for making a 
deposit in case there was a dispute, the 
appellants contended that they had no 
objection to refer the dispute to the 
Electrical Inspector under S., 26 of the 
Electricity Act, but urged further that 
the Undertaking had no power to call 
upon the appellants to deposit the sum 
claimed either with the Undertaking or 
with the Electrical Inspector, By an- 
other letter of the said date addressed 
by the appellants to the Electrical In- 
spector, Government of Maharashtra, 
enclosing a copy of their letter to the 
B.E.S.T. Undertaking, the appellants de- 
manded that the dispute and the conten- 
tions raised by the appellants should be 
adjudicated by him, In the said letter 
the dispute referred to was one in res- 
pect of the meter reading for the said 
period viz. 17th April 1961 to 31st Dec. 
1971. The contention of the appellants 
that the whole of the claim was barred 
by the law of limitation was also 
brought to the attention of the Electrical 
Inspector. This correspondence was fol- 
lowed by the petition filed on 13th Nov. 
1972, in which it was, inter alia, repeat- 
ed (para 11 (d)) that the whole claim of 
the Undertaking was barred by the law 
of limitation. 


3. Before the learned trial Judge at 
the time of hearing of the application 
for interim relief, a consent order was 
made on 19th Feb, 1973 by which the 
Electrical Inspector to the Government 
of Maharashtra was appointed as a Re- 
feree to inspect the electric meter in- 
stalled by the B.ES.T, Undertaking 
bearing No, 546017 and the C.T. and 
the P.T. connected thereto in the pre- 
mises of the appellants, and he was re- 
quired to report whether the type of the 
equipment was such that the units re- 
corded by the meter had to be multi- 


_ing between the parties as 


plied by 2 (two) in order to arrive at 
the actual consumption of electrical 
energy. On 28th Feb. 1973 the report of 
the said Inspector was received and in 
the report it was, inter alia reported that 
it had been established that the meter 
under (sic) was geared for halfthe ratio 
for direct reading and that the metering 
equipment with Meter No, 546017 with 
C.T. ratio 80:5 and the existing power 
transformer ratio of 6600:110 — con- 
nected therewith was such that the units 
recorded by the meter had to be multi- 
plied by 2 (two) in order to arrive at 
actual consumption of the electrical en- 
ergy, In other words, to paraphrase the 
substance of the report, the claim of the 
Undertaking that the actual meter 
reading had to be multiplied by 2 (two) 
in order to arrive at the actual consump- 
tion of electric energy by the consumer 
was upheld in toto, 


4. Two principal contentions were 
taken before the learned trial Judge. The 
first of them was that a large portion of 
the claim of the Undertaking was time- 
barred except that for the period of three 
years immediately preceding the demand. 
In fact the appellants offered to pay 
whatever amount would fall within this 
period of three years and therefore not 
time-barred, It was contended that un- 
der S. 24 of the Electricity Act the Un- 
dertaking was not entitled to ‘disconnect 
the appellants’ supply for non-payment 
of that part of the claim which was bar- 
red by the law of limitation. The fur- 
ther contention of the appellants was that 
as there was a bona fide dispute with 
regard to the date from which the new 
metering equipment was installed the 
B.E.S.T.. Undertaking could not discon- 
nect the supply under the provisions 
contained in S, 24 (1) of the Electricity 
Act. 


5. The learned trial Judge dealt with 
the latter contention first and cbserved 
that on reading the correspondence and 
the affidavits he was ccmpletely satisfied 
that there was no bona fide dispute exist- 
regerds the 
date from which the new metering equip- 
ment was installed. We are in total agree- 
ment with this view and it may be fair- 
ly stated that counsel for the appellants 


.did not press any suck. contentim be- 


fore us. 


6. What was strenuously pressed was 
the first contention eerlier mentioned, 


‘ viz, that action under S, 24.of the Elecs 
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tricity Act was not warranted and de- 
tailed arguments were advanced on vari- 
ous aspects and facets of this submis- 
sion. 


%. In order to appreciate these seve- 
ral submissions reference may be mede 
to some of the provisions of the Elec- 
tricity Act which are relevant for cur 
purposes, Section 22 refers to the cb- 
ligation on a licensee to supply energy 
to every person within the area of stup- 
ply who makes an application for such 
supply, Ss. 22A and 22B confer power 
on the State Government to give direc- 
tions to a licensee in regard to supply of 
energy to certain class of consumers, aad 
the latter section confers power to ccn- 
trol the distribution and consumption of 
energy, Sec, 23 prohibits the licensee 
from showing undue preference to any 
person in making any agreement for the 
supply of energy. We then come to Sec- 
tion 24 which is extremely material ior 
our purposes and may therefore be ful- 
ly set out; it reads as follows :— 


“24, Discontinuance of supply to emn- 
sumer neglecting to pay charge— : 


(i) Where any person neglects to pay 
any charge for energy or any sum, 
other than’a charge for energy, due 
from him to a licensee in respect of the 
supply of energy to him, the licensee 
may, after giving not less than seven 
clear days’ notice in writing to such 
person and without prejudice to his 
right to recover such charge or other 
sum by suit, cut off the supply and tor 
that purpose cut or disconnect any elec- 
tric supply-line or other works, being 
the property of the licensee, through 
which energy may be supplied, and may 
discontinue the supply, until such 
charge or other sum, together with any 
expenses incurred by him in cutting off 
and re-connecting the supply, are paid, 
but no longer. 


(2) Where any difference or dispute 
which by or under this Act is required 
to be determined by an Electrical Inspec- 
tor, has been referred to the Inspector 
before notice as aforesaid has bean 
given by the licensee, the licensee shall 
not exercise the powers conferred 3y 
this section until the Inspector has given 
his decision: 

Provided that the prohibition’ contain- 
ed in this sub-section shall not apply in 
any case in which the. licensee has made 
a request in writing to the consumer 
for a deposit with the Electrical Inspec- 
tor of the amount of the licensee’s cher- 
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ges or other sums in dispute or for the 
deposit of the licensee’s further charges 
for energy as‘ they accrue, and the 
consumer has failed to comply with 
such request.” 


Section 26 provides for meters, Some 
reliance was placed by counsel for the 
appellants on the provisions contained in 
sub-sec. (6) of S. 26 and, therefore, sub- 
secs, (1) and (6) of the said section 
(which alone were referred to) may 
be fully set out: 


“26— Meters— (1) In the absence of 
an agreement to the contrary, the 
amount of energy supplied to a consumer 
or the electrical quantity contained in 
the supply, shall be ascertained by 
means of a correct meter, and the li- 
censee shall, if required by the consu- 
mer, cause the consumer to be supplied 
with such a meter: 


Provided that the licensee may re- 
quire the consumer to give him security 
for the price of a meter and enter into 
an agreement for the hire thereof, un- 
less the consumer elects to purchase a 
meter, 
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(6) Where any difference or dispute 
arises as to whether any meter referred 
to in sub-sec. (1) is-or is not correct, the 
matter shall be decided, upon the appli- 
cation of either party, by an Electrical 
Inspector; and where the meter has, in 
the opinion of such Inspector ceased to 
be correct, such Inspector shall estimate 
the amount of the energy supplied to 
the consumer or the electrical quantity 
contained in the supply, during such 
time, not exceeding six months, as the 
meter shall not, in the opinion of such 
Inspector, have been correct, but save 
as aforesaid, the register of the meter 
shall, in the absence of fraud, be con- 
clusive proof of such amount or quan- 
tity : 

Provided that before either a licensee 
or a consumer applies to the Electrical 
Inspector under this sub-section, he shall 
give to the other party not less than 
seven days’ notice of his intention so to 
do. 


” 
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:8. It was urged on behalf of the ap- 
peliants that S, 24 of the Electricity Act 
provided an alternative drastic and pe- 
nal remedy or method which may be 
followed by a licensee in preference to 
or by way of an alternative to filing a 
suit, It was submitted that such a pro- 


374 Bom, 


vision should be strictly construed and 
the construction which was submitted 
for our acceptance was that by such co- 
ercive method or power of withhold- 
ing electric supply, the licensee ought 
not to be allowed to recover: old or 
stale claims going back over a period of 
ten years when it was obvious that such 
claims could not have been recovered 
by the licensee fully by means of an 
ordinary civil suit. For the purposes of 
this argument concentration was lavish- 
ed on the phrases “neglects to pay” and 
“charge or sum due from him”, and it 
was submitted that an amount, the re- 
covery of which was barred by the law 
of limitation, could not be properly re- 
garded as ‘due’ by the consumer i.e, the 
appellants to the licensee ie, the B.E.S.T. 
Undertaking. It was further submitted 
that if the appellants bona fide disputed 
their liability, then there was no neglect 
on their part to pay the amount even 
if ultimately in ‘the view of the Court 
the ground or the basis of that refusal 
to` pay was found or held to be. errone- 
ous or incorreci. 


9. In connection with the first head 
of this ` argument our attention was 
drawn to several decisions given by 
Courts applying Ss, 433 and 434 of the 
Companies Act where the word ‘due’ 
was required to be considered in con- 
nection with a claim between the credi- 
tor of a company and, the company, It 
was submitted that it was well-settled 
that a company could not. be regarded as 
unable to pay its debts and therefore re- 
quired to be wound up when the amount 
claimed by the creditor was in respect 
of or pertained to a time-barred claim. 
A number of authorities were cited in 
connection with this branch of the argu- 
ment resting with M/s, Madhusudan Gor- 
dhandas & Co. v. Madhu Woolllen In- 
dustries Pvt, Ltd., AIR 1971 SC 2600, 
in which there is reference to an ear- 
lier Supreme Court decision in Amalga- 
mated Commercial Traders (P) Ltd. v. 
A. C, K. Krishnaswami, ` p 35 Com 
Cas 456. ' 


9A. It was contended on behalf of 
the respondents that- the discussion in 
these authorities, which was on the 
question of winding up of a company on 
the ground of non-payment of the debt 
due, which restricted the debts due ta 
those which would fall within the pe- 
riod of limitation only, was entirely in- 
appropriate to the statutory -provisions 
-under consideration, and we find consi» 
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derable substance in this approach, For 
consideration of the financial solvency 
of an individual as also of a . company, 
attention must be concentrated only on 
such claims of the creditors as would 
fall within the pericd of limitation, and 
other claims falling outside such period 
must be excluded from consideration 
for obvious reasons, Similar considera- 
tion would not necessarily apply to the 
statutory provisions with which we are 
concerned viz, sub-sec, (1) of Sec, 24 of 
the Electricity Act. It appears to us 
that what is provided is not a method of 
recovery of any amount by the licensee 
but a provision whereby the licensee 
would be relieved of his obligation un- 
der S. 22 to supply electricity to a con- 
sumer who has not paid to the licensee 
the amount owed by that consumer to 
the licensee, 


. 10. The learned trial Judele 
in connection with this branch of the 
argument to a decision of our ` High 
Court in Ramrao Raoji Palkar v, Amir 
Kasam Bhagwan, (1956) 58 Bom LR 284, 
where a Division Bench of this Court 
had occasion to consider the . provisions 
contained in S, 12 (3) (b) of the Bombay 
Rent Act, The words which ‘were being 
considered by the Division Bench were 
‘rent then due’ occurring in S. 12 (3) (b) 
of the Bombay Rents, Hotel and Lodging 
House’ Rates Control Act, 1947. In the 
judgment Chainani J. (as he then was) 
who spoke for the Division Bench consi- 
dered several meanings of the word ‘due’ 
to be found in Webster’s and Murray’s 
Dictionary, in Wharton’s. Law Lexicon 
and Stroud’s Judicial Dictionary as also 
in other decisions and observed as fol- | 
lows: 


“The word ‘due’ is, therefore, used in 
two different senses. In some statutes 


. it has been held to mean all moneys 


owed or payable, even though their re- 
covery may. be barred by the law of 
limitation, In other statutes,. a more 
restricted meaning has. been given to this. 
word and ‘that is, moneys legally; re- 
coverable or those which can be re- 
covered by action,” 


The question which was then considered 
by the Division Bench was: which of 
these two meanings should be given to 
the word ‘due’ in S, 12 (3) (b)? It con- 
sidered and construed the provision to 
refer tọ all rent in arrears or outstand- 
ing, including rent which cannot be re- 
covered through the process of the 
Court owing -to the bar imposed by the 
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Limitation Act, Thus, the wider mean- 
ing, the dictionary meaning was applied 
in preference to the narrower mearing 
which had been found appropriate whilst 
applying some of the sections of the 
Companies Act eg. S, 186 of the Indian 
Companies Act, 1913 (S. 469 of the Com- 
panies Act, 1956). 


11. In a very recent decision of the 
Supreme Court viz, in Khadi Gram 
Udyog Trust v. Shri Ram Chandzaji 
Virajman Mandir, AIR 1978 SC 287 the 
view of the above Division Bench appears 
to have been .approved though the Sup- 
reme Court was concerned not with the 
Bombay Rent Act but with a similar ən- 
actment viz, U. P, Urban Buildings Qe- 
gulation of Letting, Rent and Eviction) 
Act (13 of 1972). Relevant observations 
are to be found in para, 4 of the re~ 
port, 


12. It was submitted by counsel for 
the appellanis that the meaning given to 
the word ‘due’ in these provisions ~n~ 
der the Rent Act was on account of 
special considerations which he indicated 
and it was submitted that. there were 
no such special considerations inherent 
in the provisions under the Electricity 
Act which would warrant the wider 
meaning being adopted in preference to 
the narrower meaning, His argument 
was based upon trae general provision in 
the T, P. Act by reason of which a land- 
lord would be permitted to forfeit a 
lease on the ground of non-payment: of 
rent (and presumably all leases would 
contain an express condition for this 
purpose), It was submitted. that whare 
a landlord took action by way of for- 
feiture of the lease on such ground and 
moved the Court to secure possession of 
the demised premises, S. 114 of the T.P. 
Act conferred discretion on the Court 
to grant relief against forfeiture to the 
lessee if the lessee paid or tendered to 
the lessor the rent in arrears togetner 
with interest thereon and the full costs 
of the suit at the time of hearing of the 
suit, It was submitted that the scheme 
of these provisions under the’ Rent 
Act should be considered to be simlar 
to this power of granting relief agaimst 
forfeiture, It was further submitted 
that where such relief was required to 
be granted, the provision had to be con- 
strued in the manner in which it had 
been done, giving or adopting the wider 
meaning for the word ‘due’ as to be in« 
elusive of all amounts due to the land- 
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lord including the amounts which were 
barred by the law of limitation inasmuch 
as it was a discretion to be exercised in 
favour of the tenant. It was submitted 
that there was no warrant for adopting 
any such construction for S, 24-.of the 
Electricity Act,- It would appear to us 
that S. 24 has to be properly appreciat~- 
ed in the context of the obligations cast 
and the restriction placed on the licen- 
see under the provisions of the Electricity 
Act, which we have earlier referred to, 
Within the supply area the licensee is 
obliged to supply electricity on an appli- 
cation to any consumer and cannot dis- 
criminate between one consumer and an- 
other. .The licensee is also obliged to 
follow certain directions given by the 
State Government as also made subject 
to the power of the State Government to 
control the distribution and consumption 
of energy within the area of the licence. 
Section 24 regulates the licensee’s power 
to disconnect the supply to a consu- 
mer within this area of supply who has 
defaulted in respect of payment of 
amounts owing to the licensee and a fur- 
ther restriction is imposed on the licen- 
see, which is that he can discontinue the 
supply only until such time as the char- 
ges or the sums due are not paid by the 
consumer together with reimbursement 
of the additional expenses incurred by 
the licensee for cutting off and re- 
connecting the supply. Immediately the 
charge or the sums due and these addi~ 
tional expenses are paid, the supply has 
to be restored to the consumer whatever 
be the nature of the default, the num- 
ber of defaults or the period and extent 
of the default. We see no warrant in 
the light of these statutory provisions to 
read the word ‘due’ in the Electricity 
Act in the narrower sense viz, as only 
restricted to amounts within the period 
of limitation or which could be success- 
fully claimed by a suit. In other words 
there is no logical basis shown for pre i 
ferring the narrower construction to the 
ordinary construction, the wider one! 
which is in’ accordance with the dic- 
tionary meaning as set out in Ramrao 
Paikar’s case ((1956) 58 Bom LR 284), 


13. It was: submitted that the inter- 
pretation canvassed for by counsel for 
the appellants was more valid by refer- 
ence to the language employed in sub- 
sec. (1) of S, 24, which preserved the li~ 
censee’s right to file a suit to recover 
the charges or sums due, It was argued 
that if in such suit the licensee can only 
recover the charges or sums within the 





376 Bom. ([Prs, 13-16] Bharat B. & D. Mig. Co, v, Bombay Municipality A.L R. 


period of limitation, these could be the 
only charges or sums (viz. those within 
the period of limitation) for the non-+ 
payment of which the electric supply 
could be cut off by the licensee, In our 
opinion, the argument is not well-found~ 
ed. It has to be provided that the right 
-ito discontinue the supply of electricity is 
without prejudice to the licensee’s right 
to file a suit to recover the amounts, 
since by reason of disconnection of the 
supply the licensee will not necessarily 
obtain the amounts due from the consu- 
mer, It became necessary therefore to 
protect the licensee’s right to recover 
such amounts by ordinary civil action 
and merely because in such an action 
the defendant to the suit i.e, the consu~ 
mer may have the defence of limitation 
open to any portion of the claim would 
not warrant such considerations being 
applied to the licensee’s right of discon~ 
tinuance of supply for non-payment of 
the amounts owed to the licensee. The 
provision contained in S, 24 (1) which 
enables the licensee to discontinue elec~ 
tric supply to a particular consumer is 
mainly by way of relieving of the li- 
censee of the obligation on him to be 
found contained in S. 22 viz, to make 
supply of electricity on application to all 
consumers within the area of supply. 
Once the proper position is perceived, 
then there is no warrant for obliging the 
licensee to go on supplying electricity to 
a consumer who has not paid the 
amounts in respect of the supplies made 
to him in the past on the ground that if 
the licensee were to file a suit, the claim 
or part thereof would be barred by tha 
law of limitation. The provision in our 
opinion, would clearly warrant the wi- 
der meaning to be given to the word 
‘due’ rather than the narrower meaning, 
as the wider meaning would .be more in 
accord with the scheme of the statutory 
provisions under consideration as also 
with commercial honesty, 


14. In this connection our attention 
was drawn repeatedly by counsel for 
the appellants to the policy underlying 
the Limitation Acts and it was submit- 
ted that it could not be regarded that 
such contentions or defences were merée~ 
ly technical or could be regarded as 
dishonest or improper. The policy of 
the Limitation Acts has been indicated 
in para, 330 of Halsbury’s Laws of Eng- 
land, Third Edition, ‘Vol, 24. It is un- 
necessary to lavish any time on this con- 
tention inasmuch as we have not adopt- 


ed the wider meaning or rejected the 
narrower meaning of the word ‘due’ on 
the basis of any consideration that the 
defence by way of the bar of limitation 
ought to be regarded as dishonest or im- 
proper, Reading the statutory provi- 
sions together and in their correct per- 
spective there is no warrant for consi~ 
dering the charge due as restricted to 
charge falling within the period of limi- 
tation and excluding the charge owing 
for any earlier period, 


15. Before dealing with the second 
submission we may dispose of the argu- 
ment based on the provisions contained 
in S.'26 which might seem to havea 
bearing both on the words ‘due’ and ‘ne« 
glects to pay’. It was submitted that 
the provisions contained in S. 26 make 
it abundantly clear that a claim can be 
made by the licensee or by the consu~ 
mer only in respect of the dues for the 
six months prior to the date of the 
claim and not for any period prior there~ 
to. This appears to us to be based on a 
misreading of the provisions contained in 
S. 26, If either the licensee or the con- 
sumer disputes the correctness of the 
meter, then it is true that S. 26 enables 
the dispute to be resolved by the Elec- 
trical Inspector but such right of cor- 
rection is rectricted to a period of six 
months, But that can have no bearing 
on the claim made by the licensee in 
the matter before us. Very briefly stat 
ed, the learned trial Judge rejected tha 


` argument on the simple basis that addi~ 


tional amounts for the eleven-year pes 
riod were claimed not on the basis of a 
faulty meter but on the basis of failure 
to multiply the reading by 2 (two), 
which was an entirely different thing. 
That there was such a mistake was con- 
tended by the licensee and the Electri- 
cal Inspector (on a reference by the 
Court) held that the reading of the me- 
ter was required to be doubled in order 
to show the real consumption. Under 
S. 26 of the Electricity Act the restric- 
tion as to six months period does not 
seem to apply to such a claim made by 
the licensee, 


16. This brings us to a consideration ` 
of the other branch of the argument, 
which was that there was no neglect on 
the part of the consumer.ie, the appel- 
lants to pay the charge claimed by. the 
licensee i.e. the Undertaking and, there- 
fore, action. under S. 24 of the Electri- 
city Act was not warranted, In connece 
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tion with this branch of the argumert 
our attention was drawn to several 
authorities, to which reference may now 
be made, 


17. Counsel for the appellants drew 
our attention to several authorities both 
of the other High Courts and of the 
Bombay High Court and we shall first 
discuss three decisions of the Bombey 
High Court, one of which is unreported. 
. The first of these decisions is Corpora- 
tion of the City of Nagpur v, Nagpur 
Electric Light and Power Co. Ltd., AIR 
1958 Bom 498. In the said decision a 
dispute had arisen between the licensee 
company and the Nagpur Corporation 
concerning the supply of electricity 3y 
the company to the Municipality, which 
‘was, according to the municipality sy 
reason of the large difference between 
the consumption set out in the bills for 
public lighting submitted by the com~ 
pany and the consumption which was 
actually recorded in the meters. Mudhol- 
kar J. speaking for the Division Berch 
considered the provisions of S. 24 (1) 
of the Electricity Act along with Clause 
XII of the Schedule and observed that 
where, as in the case before the Bench, 
charges are claimed from a local autho- 
rity and there was a dispute between 
the local authority and the  electrizal 
undertaking as to such amounts or 
charges, the matter was first required 
to be determined by an arbitrator under 
Cl, XII. It was further observed that it 
is only after the arbitrator gave his 
award and determined what the charzes 
due were that it would be open to che 
electrical undertaking to avail itself of 
the provisions of S. 24 of the Electricity 
Act. It is in this connection that he 
Court had occasion to consider he 
words ‘neglects to pay’, It was contend- 
ed by the advocate for the Municipality 
relying upon the observations of Jessel 
M. R. in Re London and Paris Bankng 
Corporation, (1875) 19 Eq 444, that neg- 
ligence in law means “omitting to pay 
without reasonable excuse, Mere omis- 
sion by itself does not amount to negli= 
gence”, This appears to have been ap- 
proved, It was held further by the Di- 
vision Bench that if there is a bona fde 
dispute between the licensee and the con- 
sumer as to what was payable, action 
- under S. 24 (1) could not be taken or 
threatened by the licensee, Our atten- 
tion was drawn to observations to be 
found in para, 34 of the report, where 
it is indicated that the’ ‘powers under 
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S. 24 (1) must be regarded as very dras- 
tic and, therefore, strict compliance with 
the provisions of the sub-section was 
required. . 


18. The second Bombay decision, also 
reported, was Maharashtra State Electri- 
city Board v. Madhusudandas and Bro- 
thers, AIR 1966 Bom 160, The consumer 
in that case had entered into an agree- 
ment for supply and the licensee had 
agreed to supply electrical energy for 
a period of five years. Clause 20 of the 
agreement, however, provided that the 
rates were flexible in the sense that 
they were payable according to the 
tariffs fixed by the Board from time to 
time. The licensee purported to revise 
the charges and claimed higher amounts 
from the consumer, According to the 
consumer, refixing at a higher rate than 
the one indicated in the agreement be~- 
tween the parties was ultra vires and 
the claim for higher amounts was there~ 
fore resisted, -On behalf of the consu- 
mer reliance was placed on Clause 30 of 
the agreement between the parties, Ac- 
cording to the Division Bench, Cl, 30 
was nothing but a corollary to the lia- 
bility created between the parties un- 
der Cl, 20. It was contended on behalf 
of the consumer that even if the con- 
sumer’s interpretation of the agree- 
ment was incorrect and his contention 
as to the invalidity of the claim made 
by the licensee appeared to the Court 
as unsound, there was in fact a bona 
fide dispute between the parties when 
the consumer failed to pay for the sup- 
ply of energy and if there was such 
bor.a fide dispute, the cutting off of the 
supply was unjustified. The Nagpur Cor- 
poration’s case was considered and the 
view, that action under Sec. 24 would 
not be justified when there is a bona 
fide dispute between the parties i.e, the 
consumer and the licensee, appears to 
have found favour with the latter Divi- 
sion Bench’ also. 


19. Our attention was also drawn by 
counsel for the appellants to an unre- 
ported decision of a single Judge of this 
Court (K. K. Desai J.) given in Misc. 
Petn, No, 167 of 1967 (decided on 21-6+ 
1972) (Bom), where the licensee had call- 
ed upon the consumer to pay the amount 
of Rs, 17,552.17 after a lapse of more than 
five years, and it was held by the learn- 
ed single Judge that it was difficult to 
accept the licensee’s submission that 
the consumer had neglected to make 
payment of the amount claimed or that 
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the dispute raised in regard to the ba- 
lance of the amount claimed by the im- 
pugned notice was not. bona fide. In the 
opinion of the Court, there was a gen- 
uine dispute raised on behalf of the con- 
Sumer and, therefore, . the consumer 
- could not be regarded as guilty of negli- 
gence under S$. 24 (1) of the Electricity 
_ Act, In the view of the Court, there- 
fore, the licensee i.e, the B.E.S.T. Un- 
dertaking was not entitled to discon- 
tinue the supply. of electricity to the 
consumer as threatended in the notice 
impugned in the said Petition. In ‘all 
these authorities ‘negligence’ has . been 
_ regarded as something more than a 
mere failure or omission to pay; and 
relief has been granted to the consumer 
where, in the opinion of the Court, the 
omission to pay was a result of the con- 
sumer raising a bona fide dispute with 
the licensee as to his liability to pay 
the amount demanded from him, l 


20. It was submitted by counsel for 
the appellants before us that the appel- 
lants had disputed their liability to pay 
and even if, in the opinion of the Court, 
the basis of the dispute may be regard- 
ed as erroneous, it could not be said 
that there was no bona fide dispute; and 
if that was so, the appellants could not 
be said to have neglected to pay -the 
amount claimed. Before considering the 
correctness or the ramifications of such 
contentions further, brief reference may 
be made to. decisions of other High 
Courts in India to which our attention 
was drawn at the Bar, These were prin- 
cipally cited to show that if the lst res- 
pondents had attempted to recover the 
amount in a regular suit, a large portion 
of the claim i.e, the claim for the pe- 
riod excluding the three years’ period 
prior to the filing of such suit would 
-have been time barred, It was urged 
that the mere mistake of the licensee’s 
employee could not extend the period of 


limitation in any -way and the starting - 


point of limitation for the purposes of 
the suit would run from date of the 
supply and not from the date when the 
licensee became aware of the mistake. 
In connection with this aspect our at- 
tention was drawn to Nainital Hotel Co. 
Ltd. v. Municipal Board, Nainital, AIR 
1946 All 502, and to Firm Attar Singh 
Sant Singh v, Municipal Committee, 
Amritsar, AIR 1938 Lah 338. It was 
submitted that what could not -be re- 
‘covered by a suit was being sought to 
be recovered from the consumer by the 


threat of disconnection, It was urged 
that if the consumer resisted the de- 
mand on the footing that the claim or a 
large part thereof was barred by the 
law of limitation (apart from raising 
other disputes), the consumer must be 
regarded as disputing the claim bona 
fide and therefore cannot be held to 
have neglected to pay the charges de~ 
manded, It was submitted that in these 
circumstances. the licensee was not en- 
titled to threeten to discontinue the 
electric supply. ‘ : 


21. It is trua that- in the two report 
ed Bombay judgments the power of the 
licensee under S. 24 has been referred 
to or described as a drastic power and - 
the Court -has required strict compli- 
ance with the provisions of subesec. (1) 
in order to uphold the threat given by 
the licensee, Although the consequence 
of non-supply of electricity to the con- 
sumer may be serious, particularly for a 
consumer such as the appellants it must 
be borne in mind that this cannot be 
regarded in the same manner as or 
equated with penal or taxing provisi- 
sions of a statute which, it is well-set~- 
tled, are required to be strictly con- 
strued, As already indicated, in a, way 
the provision relieves the licensee from 
its obligation imposed by S. 22 of the 
Electricity Act which compels and obli- 
ges it to supply all consumers within 
the area of supply on necessary applica-|' 
tion being made, It is relieved of this 
obligation if the consumer has not paid 
to it the charges for the electricity sup- 
plied. If a claim is made for such char- 
ges and if it is found that the reasons/ 
offered by the consumer are not genuine 
but may be regarded as indicative of a 
mere desire not to pay, the dispute rais- 
ed by the consumer ought not to be re- 
garded as bona fide and the failure to 
pay in that particular case must be held 
as equivalent to ‘neglect to pay’, Mr. 
Singhvi rightly contended that the 
Court in each case will have to scruti~ 
nise the attitude of the consumer and 
consider the reasons given by him to 
the licensee for not meeting with the de~- 
mand made by the licencee. As indicat~ 
ed in the earlier part of this judgment, 
the Undertaking by their letters dated 
4th May 1972 and 13th July 1972 gave 
full explanation in respect of _the- 
amounts claimed from the appellants for 
the period 17th April 1961 to 31st Jan., 
1972, By their letter’ dated 31st May 
1972 the appellants characterised. the 
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demand as illegal and unjustified and 
sought time to check up and verify th? 
claim, After receipt of the letter dated 
13th July 1972, which gave all the neces- 
sary details, the appellants did not seex 
any explanation or clarification but only 
sought time on account of labour trou- 
ble at their factory, and even after the 
impugned notice was given, the appel- 
lants by their letter of 3rd Nov., 1972 
characterised the Undertaking’s letter 
of 13th July 1972 as containing various 
irrelevant facts. In their letters the ap- 
pellants have gone on denying that any 
meter was changed on 17th April 1961, 
a fact which was not alleged in these 
terms by the Undertaking. The reason 
for the denial is obvious and that was 
to bring the dispute within the four cor- 
ners of S. 26 of the Electricity Act. 
Again, in their letters as well as in the 
petition the appellants contended that 
the whole of the claim was barred - ky 
the law of limitation. In our opinion, 
the bar of limitation pleaded had ro 
real relevance but the point is beirg 
emphasised to indicate the attitude of 


the consumer when the consumer ought. 


to have been aware that a part of the 
claim of which a full statement was ex- 
plained was patently and  obvious.y 
within time. What then must be the 
reason why the entire claim was chara 
terised as barred by the law of limita- 
tion? The reason must be to allege sub- 
sequently that there is a dispute and <o 
contend that since there was a bona 
fide dispute the electric supply could not 
be disconnected, We have a somewhat 
curious situation here. Detailed explana- 
tions are sent by the Undertaking ez- 
plaining the basis of its claim; in repy 
the letter containing the explanation is 
characterised by the consumer as com- 
taining irrelevant allegations. It is obvi- 
ous that the whole claim cannot be tims- 
barred and a part of the same at ary 
rate must be within time; the consumer 
describes the whole claim as time-bar- 
red. When to this is added the entire_y 
frivolous discussion regarding the r- 
placement of the meter, which is not 
what was claimed by the Undertaking 
but something totally different which 
was fully explained by the letter of 
13th July 1972, we are forced to com- 
clude that the dispute raised on behalf 
of the consumer was neither proper ner 
bona fide. It is true that if a change 
in the rate of tariffs is opposed or if it 
is claimed that the higher claim on some 
footing contrary to the meter reading is 
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controverted, the consumer cannot be 
said to have ‘neglected’ to pay the 
amount claimed although in the opinion 
of the Court its contentions could not 
be upheld or were ultimately found to 
be untenable, The initial contentions 
raised by the appellants before us 
would, in our opinion, not qualify to 
be considered as raising a bona fide dis- 
pute, If the consumer raises a bona fide 
dispute, he cannot be said to have 
‘neglected’ to pay the amount claimed 
by the licensee, If the consumer mere- 
ly disputes the amount or the claim but 
the dispute cannot be regarded as bona 
fide then, the omission on the part of 
the consumer to pay the amount, the 
failure to pay the amount, must be re- 
garded as ‘neglect’ to pay the amount, 
which neglect will entitle the Undertak- 
ing to take recourse to disconnection as 
provided by S, 24 of the Electricity Act. 
The analogy of the provisions under the 
Companies Act and the claim of the cre- 
ditors of the company vis-a-vis the com- 
pany sought to be wound up or conside- 
ration of provisions such as those con- 
tained in S. 186 of the Indian Companies 
Act, 1913, or in S. 469 of the Compa- 
nies Act, 1956, are totally inappropriate 
in order to realise the true implication 
of the provisions contained in Sec, 24 of 
the Electricity Act, 


22. Bearing in mind all the circum~ 
stances earlier indicated, it is not possi~ 
ble to accept the submission that the 
Undertaking had sought to exercise its 
powers under S, 24 wrongly, improper- 
ly, unreasonably or not bona fide. On 
other hand, the dispute raised in the 
correspondence by the appellants cannot 
be characterised as bona fide and can 
indeed, if properly considered, be re- 
garded as frivolous and vexatious, It is 
in this sense that we must consider the 
two authorities of the Bombay High 
Court on which great reliance was plac- 
ed by counsel for the appellants. The 
nature of the dispute raised in those 
cases was entirely different from the 
type of dispute raised in the matter be- 
fore us; we have held that the conten- 
tion that a part of the claim is time- 
barred was not open and could not be 
the subject-matter of a bona fide dis- 
pute. This is even apart from the fact 
that it was not the case of the appel- 
lants that a portion of the claim was 
time-barred but rather that the entire 
claim was time-barred. 
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23. We are, therefore, of opinion that 
both the conditions required for the li- 
censee to take action under S, 24 (1) of 
the Electricity Act are satisfied: these 
are: that there was a debt due from 
the appellants to the licensee and that 
the appellants had neglected to pay the 
amount which was owing, If that is so, 
the impugned notice dated 31st Oct. 
1972 cannot be characterised as contrary 
to law, It would follow that the same 
is not required to be quashed as alleg- 
ed or for any other reason, 


24. Even as regards the objection to 
the claim for deposit made by the li- 
censee, it would seem that the attitude 
of the licensee was in accord substantial- 
ly with the statutory provision to be 
found in the Proviso to S, 24 of the 


Electricity Act, This may be a minor- 


indicator of tke attitude of the consu- 
mer, However, our opinion of the na- 
ture of the dispute raised by the appel- 
lants in the correspondence is not based 
only upon the refusal to make any de 
posit but on various other factors indi- 
cated earlier in this judgment, We have 
already dealt with the contention raised 
on behalf of the appellants on the pro- 
visions contained in S. 26 (6) of the 
Electricity Act, which we have held to 
be totally inapplicable to the claim of 
the licensee, 


25. In the eppeal counsel for the ap- 
pellants had submitted that the learned 
trial Judge was in error in not permit- 
ting two amendments to the petition 
sought for by draft amendments dated 
. 8th March 1973 and 12th March 1973 
respectively. It is found that the peti- 
tion was ordered to be placed peremp- 
torily on board subject to overnight 
part-heard on 7th March 1973 and it 
reached hearing and. was argued on 8th 
March 1973, when after opening and cit- 
ing authorities counsel for the appel- 
lants (petitioners before the trial Court) 
tendered the draft amendments to the 
petition, It was observed by the learn- 
ed trial Judge that the contentions 
sought to be raised in the said. amend- 
ments were based upon the alleged vio- 
lation of constitutional provisions viz. 
right of citizen under Art. 19 (1) (f) and 
(g). By the said amendment the peti- 
tioners also alleged discrimination and 
violation, therefore, of Art. 14 of the 
Constitution, Under the said amend- 
ments the petitioners also sought to 
raise the contention that the -provisions 
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of S. 24 (1) of the Electricity Act con- 
stitute an unjustified barrier on the 
freedom of trade and commerce and 
were violative of Arts. 301 to 305 of the 
Constitution of India, It was obvious 
that these were sought for at a belated 
stage and would require, if granted, the 
respondents’ to put in supplemental affi~ 
davit, and under the provisions of O. 27A 
of the Civil P, C, notice would be re- 
quired to be issued to the Attorney 
General of India. This would result in 
further postponement of the hearing. 
These were the grounds indicated by 
the learned trial Judge in rejecting the 
amendments,’ It would be very clear 
that amendments were sought for as a 
device after obtaining stay to prolong 
the hearing and to continue with the 
happy position in which the appellants 
had found themselves by reason of what 
we have held to be an unjustified dis- 
pute of a proper claim made ‘on behalf 
of the Undertaking. It is true that in 
an appropriate case amendment can be 
permitted even at a belated stage; but 
that would be a discretion to be proper- 
ly exercised depending upon the nature 
of the claim for justice before the 
Court, the conduct of the parties and 
the substance in the amendment sought 
for, On all the three grounds the am~ 
endments appear to us to be ones which 
deserved to be rejected as was done by 


- the learned trial Judge. 


26. It may be further mentioned 
that two amendments were sought to be 
raised on 8th March 1973 and in the 
second amendment by the addition of 
para (e-ii) new allegations pertaining to 
the purported practice of the 1st respon- 
dents were sought to be made, The prac~ 
tice pertained to claim for non-residen~ 
tial tariffs, and the letter, Exhibit D-1, 
which was part of the amendment 
sought, would seern to indicate that this 
was a matter totally extraneous to and 
different from the type of claim before 
us. Apart from - other considerations, 
the amendment sought for by adding. 
para (e-ii) and Exhibit D-1, which would 
also have required an affidavit in 
reply, would appear to be totally useless 
and irrelevant, and on this ground also 
the said amendment could have been 
disallowed, 


27. The second amendment was sought 
for on 12th March 1973 ie, after a full 
day’s hearing of the petition. The fur- 
‘ther: amendment sought. also.. seeks to 
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raise the contention that the provisions 
of the Electricity Act are violative cf 
Art. 14 of the Constitution inasmuch as 
there are two remedies provided to the 
licensee, two choices, without any prin- 
ciples for the guidance of the licensee. 
Apart from the various objections ak 
ready noted, it would appear that thers 
is a confusion inasmuch as the threat to 
disconnect supply appears to be totally 
different from a proceeding to recover 
the dues. In order to realise or recover 
the dues a suit would have to be filec, 
whereas what S, 24 provides, in our 
opinion, is an occasion for the license? 
to be relieved of the obligation cast on 
them by reason of S. 22 of the Electri- 
city Act occasioned by the default cf 
the consumer, Once the true position is 
realised, there is no question of any 
choice or alternative proceeding open to 
the licensee, If there are arrears the 
licensee is relieved of the obligation; 
they may then discontinue the supply 
of energy and will thereafter have to 
adopt legal proceedings to recover their 
amounts or charges. Both the proceec- 
ings are complementary and not -alter- 
native, Accordingly we are of opinion 
that the learned trial Judge was right in 
refusing this amendment also, 


28. In the result, we are of opinicn 
that the learned single Judge was en- 
tirely right in the view that ke 
took of the provisions of the Electricity 
Act which arise for consideration be- 
fore us and in dismissing the petiticn 
with costs, Accordingly the appeal also 
will stand dismissed with costs, which 
are quantified at Rupees 500/- (Five 
Hundred), 


29. On 26th March 1973 after the 
appeal was filed stay was granted cn 
the appellants furnishing a bank gua- 
rantee in favour of the. Prothonotary 
and Senior Master, This order was 
modified on 3rd April 1973, by which 
the bank guarantee was reduced <o 
Rs, 3,05,000/- and the balance amount of 
Rs, 61,336.18 was directed to be dep3- 
sited in cash, Finally, by a further 
order dated 10th May 1973 the appel- 
lants were permitted to deposit Rupess 
2,86,000/- in cash instead of furnishing a 
bank guarantee for Rs. 3,05,000/-. We 
are informed that the amount of 
Rs. 61,336.18 and the amount of Ru- 
pees 2,86,000 have been duly deposited, 
of which the former amount has ‘been 


withdrawn, In our opinion, the amount 


Bharat B, & D, Mfg. Co. v. Eombay Municipality [Prs, 27-33] Bom. 381 


of Rs, 2,86,000 together with the accru~ 
ed interest should be directed to be paid 
over to the 1st respondents to meet their 
claim against the arrears due by the 
appellants, There will be an order ac- 
cordingly. 


30. The amount of Rs, 500 being the 
security for costs deposited by the appel- 
lants also is ordered to be paid over to 
the respondents’ advocate, 


31. The Prothonotary will make this 
payment on the’ minutes on the usual 
undertaking given by the advocate for 
the respondents, 


32. Mr, Parekh applies orally for 
leave to appeal to the Supreme Court 
and submits that the following two ques- 
tions may be regarded as important 
questions arising from this judgment of 
public importance which would requira 
settlement by the Supreme Court, 


1. Whether on a true construction of 
S. 24 of the Indian Electricity Act, 1910, 
the words ‘neglects to pay’ would in~ 
clude omission to pay or refusal to pay 
a time-barred claim? 


2, Whether on a true and proper con~ 
struction of Section 24 of the Indian 
Electricity Act, 1910, the word ‘due’ in- 
cludes time-barred debts or excludes 
time-barred debts? 


Mr, Singhvi opposes, 

PER COURT: 33. Leave to appeal to 
the Supreme Court granted as, in our 
opinion, the two questions submitted by 
counsel for the appellants would seem 
to raise substantial questions of law of 
general importance which. in our opinion 
are required to be decided by the Sup- 
reme Court in view of the nature of the 
statutory provisions under consideration. 
Accordingly we grant leave to appeal to 
the Supreme Court as orally applied for, 


Order accordingly. 
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VAIDYA, J. 
Ramakant Madhusudan Tipnis, Appel- 
lant v, Municipal Corporation of Greater 
Bombay, Respondent. 


A.F.O.D, No, 859 of 1971, D/- 19-6- 
1978.* 


Bombay Municipal Corporation Act (3 
of 1888), S. 146 (2) (c) read with S. 3 (gg) 
— Determination of rateable value - of 
Jand — Unauthorized construction by 
trespasser — Liability to pay tax is. on 
the owner. 


There is nothing in the definition of 
‘land’ in S. 3 (r) to suggest that what is 
built upon must be so built upon in ac- 
cordance ‘with the Rules of the Corpora- 
tion or that it should be an authorized 


structure, The definition of ‘premises’ in - 


S. 3 (gg) includes land of any tenure, 
even though the owner may not be. able 
to construct anything on it, it is includ~ 
ed in the definition of ‘land’ for the pur- 
poses of the Bombay Municipal Corpo- 
ration; and, in any event, it is included 
along with the building-on it, whether 
constructed authorisedly or unauthoris~- 
edly, in the definition of ‘premises’. 
(Paras 6, 7) 


Even when it is unlet, the principle of 
hypothetical landlord and hypothetical 
tenant would apply and the land and the 
building together will constitute the 
composite unit for assessment, (Para 13) 


Cases Referred: Chronological Paras 


F. As. Nos. 169, 170, 171 and 571 of 1971, 
D/- 13-6-1978 3, 
(1976) F. A. No, 240 of 1968, D/- 28-6- 

1976 (Bom) i 4, 14 
AIR 1969 SC 1048:72 Bom LR 112 3 
(1960) 58 R & IT 293,. Humber Lid, v. 

Jones and Rugby Rural District Coun- 

-cil á 9 
(1954) 56 Bom LR 1132 2, 10 
1893 AC 562, London County Council v. 

Churchwardens and Overseers of the 

Poor of the Parish of Erith in County 

‘of Kent 3 
(1885) 16 QBD 3859:54 LT 782, R v 

South Staffordshire Water Co. 9 

Appellant in person. 


JUDGMENT:— The above first appeal 
under 5. 218-D of the Bombay Munici~ 
pal Corporation Act, 1888 was filed by 


*(Against decision of N. M. Shah, Chief 
Judge, Sm, C; Court at Bombay in 
Mun, Appeal No. M/272 of. 1968.) 


JV/JV/E470/78/RSK 





the owner of the property against the 
dismissal of his appeal before the Chief 
Judge in the Court of Small Causes at 
Bombay, wherein he had challenged the 
rateable value of his property for the 
year 1968-69. - aed 


2. The appellant objected to the _as- 
sessment of one.room in the property, 


the monthly rent of which was estimat~ — 


ed by the Municipal Officers at Rs, 5 for 
the purpose of assessment. The conten- 
tion of the appellant was that that room 
has been unauthorisedly constructed by 
a trespasser and, therefore, he was not 
liable to pay the tax for that room. This 
contention was overruled by the learned 
Chief Judge on the ground that even 
though the premises were not let, under 
Section 146 (2) (c) of the Act, the owner 
of the land on which it was built was 
primarily liable as held in Ramji Keshav- 
ji v. Municipal Commr, of Greater Bom- 
bay, (1954) 56 Bom LR 1132. 


3. A somewhat identical point arose 
in F, As, Nos, 169, 170, 171 and 571 of 
1971 and relying on the decision of the 
House of Lords ‘in London County Coun- 
cil v, Churchwardens and Overseers of 
the Poor of the Parish of Erith in the 
County of Kent, 1893 AC 562, and the 
passage at page 422 of Ryde on Rating as 
to the effect of this decision, I confirmed 
the decision of the Chief Judge of -the 
Small Cause Court in that case as con- 
sistent with the rating. practice as estab- 
lished in England and here in view of 
the provisions contained in S. 146 (2) (c) 
and the definition of ‘premises’ contained 
in S. 3 (gg) of the Bombay Municipal 
Corporation Act as well as the aforesaid 
decision of this Court and a later deciv 
sion of the Supreme Court in National 
and Grindlays Bank Ltd, v, Municipal 
Corporation for Greater Bombay, 72 Bom 
LR 112: (AIR 1969 SC 1048). 


4 Mr, Tipnis, who appears in person, 
has also fairly drawn my attention to a 
Division Bench decision of this Court, ta 
which I was a party, in First Appeal No, 
240 of 1968 (Bom) with other First Ap- 
peals, decided on June 28, 1976.. 


5. Mr, Tipnis, however, sought to. dis- 
tinguish all these cases on the ground 
that they were cases where the landlords 
could have had a right to let. In the 
present case, according to Mr. Tipnis, ha 
had no right to construct anything on 
the portion of the land in respect of 
which assessment is levied, He was for- 
bidden by the Rules of the Municipality 
from constructing anything on the land} 


ar 


1978 


and merely because someone has con- 
structed an unauthorised structure, he 
cannot be held liable on the footing that 
he had a right to let the premises, 


6. This argument, in my opinion, ig~ 
nores the definition of the word ‘land’ 
contained in S. 3 (r). Under that defini~ 
tion, ‘land’ includes land which is built 
upon or covered with water, benefits to 
arise out of land, things attached to the 
earth or permanently fastened to any- 
thing attached to the earth and rights 
created by legislative enactment over 
any street. There is nothing in this defi- 
nition to indicate that what is built upon 
must be so built upon in accordance with 
the Rules of the Municipal Corporation 
a that it should be an authorised struc- 
ure, i 


7. The word used in S. 146 (2) (c) is 
‘premises’ which is defined in S. 3 (gg) 
as including messuages, buildings and 
lands of any tenure, whether open or 
enclosed, whether built on or not and 
whether public or private, As the defi- 
nition includes lands of any tenure, even 
though the owner may not be able to 
construct anything on it, as contended by 
Mr, Tipnis, it is included in the defini- 
tion of ‘land’ for the purposes of the 
Bombay Municipal Corporation; and, in 
any event, it is included along with the- 
building on it, whether constructed au- 
thorisedly or unauthorisedly, in the defi- 
nition of ‘premises’, 


8 We are concerned with hypotheti- 
cal right to let and not with the actual 
right to let when considering S, 146 (2) 
(c). It is necessary in this connection to 
quote the following passage at page 422 
of Ryde on Rating, Thirteenth Edition, 
1976, which runs as follows:— 


“The effect of this decision (The Lon- 
don County Council v. The Churchward- 
ens and Overseers of the Poor of the 
Parish of Erith in the County of Kent) 
of the House of Lords is that, even 
though it may be impossible in fact, and 
forbidden by law, that the actual occu- 
pier should be a yearly tenant of the 
hereditament to be rated, still for the 
purpose of valuing that hereditament it 
must be supposed that the actual occu- 
pier is among the possible yearly ten- 
ants; and: unless the supposition be made, 
most absurd anomalies result.” 

9. This view is also quoted with ap- 
proval by Bean and Lockwood’s Rating 
Valuation Practice, Sixth Edition, 1969. 
at page 19, and it is further observed 
by the learned authorsi— 


R. M. Tipnis v. Bombay Municipality (Vaidya J.) 
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“The nature of the tenancy envisaged 
is important, and in R, v. South Stafford~ 
shire Water Co, ((1885) 16 QBD 359) it 
was held that ‘a tenant from year to year 
‘is to be considered as a tenant capable 
of enjoying the property for an indefinite 
time, having a tenancy which it is ex- 
pected will continue for more than a year 
but which is liable to be put to an end 
by notice’, It is thus apparent that a rea~ 
sonable prospect of the tenancy conti- 
nuing may be assumed and the decision 
in Humber Ltd. v. Jones and Rugby 
Rural Dist. Council ((1960) 53 R & IT 
293) has made it clear that the implied 
lack of security of tenure cannot be 
claimed as a factor which would adver- 
sely affect the rent to be expected.” 


10. In Ramji Keshavji v, Municipal 
Commr. of Greater Bombay, (1954) 56 
Bom LR 1132, the appellant who was the 
landlord let out an open plot of land ‘to 
one Kanse for a period of one year from 
April 1, 1949 to March 31, 1950, on a 
monthly rent of Rs, 140 and the tenant 
constructed upon this plot a temporary 
asbestos shed. The Bombay Municipality 
treated the land and the shed as a single 
assessable unit and fixed the combined 
rateable value thereof at Rs, 5,500 for 
the assessment period from October 1, 
1953 to March 31, 1954. When the bill 
was presented to the landlord, he con- 
tended that he was not primarily liable 
for the payment of the tax in respect of 
the shed constructed by the tenant, 


11. After referring to Ss. 147, ‘154, 
155 and 156 of the Bombay Municipal 
Corporation Act, Chagla, C, J, observe 
at page 1135:— g 


“Now, in our opinion, these sections 
must be read in zhe light of S. 146, The 
object of these sections is to fix rateable 
value and also to determine who is pri~ 
marily liable. Therefore, if the primary 
liability under sub-sec, (2) is upon the 
lessor where the premises are let, the 
information that would have to be ga- 
thered and the rateable value that will 
have to be fixed would be with regard 
to premises which would include both 
the land and the building, if a building 
was constructed upon the land. It would 
be untenable to suggest, that under Sec~ 
tions 154, 155 and 156 the Municipality 
should assess land separately from the 
building, If the Municipality were to do 
that, then it would be impossible to fix 
the primary liability as far as the build- 
ing is concerned, It may also be pointed 
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out that in the Bombay Municipal Cor- 
poration Act ‘land’ is defined as land 

which is being built upon or is built 
upon, and, therefore, when Ss, 154, 155 
and 156 refer to ‘land’, it would include 
any structure put up on the land, There- 
fore in our opinion, the scheme of Sec: 
tion 146 and Sections 154, 155 and 158 
clearly indicates that, when a land is let 
and the letting does not fall within tha 
purview of sub-section (3) of Section 146, 
and where the landlord is made prima« 
rily liable under sub-section (2) of Sec~ 
tion 146, the proper rateable unit is the 
land with the building standing there- 
on.” 


12, It is clear that in that case, as the 
original lease was only for one year, so 
far as the year of assessment was con- 
cerned, it could not be said that the pre- 
mises were let by the landlord to the 
tenant, But nevertheless this Court held, 
with respect, rightly that the building 
and the land must be assessed together 
and the landlord would be primarily 
liable under Section 146 (2), 


13. It is true that Mr, Tipnis is right 
‘in his submission that so far as the casa 
of National and Grindlays Bank Ltd. was 
concerned, the case fell within the ambit 
of Section 146 (2) (a) of the Act, Nevers 


[Prs, 11-15] R. M., Tipnis v. Bombay Municipality (Vaidya J.) 


It must, therefore, 


ALR, 


theless, in that case the Supreme Court 


has laid down (at p. 1051 of AIR):— 


“The scheme of Section 146 of the Act 


is that when land is let and the tenant 
has built upon that land, there should 
be a composite assessment of tax upon 
the land and building taken together.” 
follow that even 
when it is unlet, the principle of hypo- 
thetical~landlord and hypothetical tenant 
would apply and the land and the build« 
ing together will constitute the compo- 
site unit for assessment, 


14. Moreover, the view that I am 
taking in this case is not on_y identical 
with the view which I have taken in 
First Appeals Nos, 169, 170, 171 and 571 
of 1971, decided on 13-6-1978 but is also 
consistent with the view of the Division 
Bench, to which I was a pariy, in First 
Appeal No, 240 of 1968 (Bom) with 
other First Appeals, decided cn June 28, 
1976, 

-15. In the result, the first appeal is 
dismissed. As no appearance is filed for 
the respondent, there will be no order as 
to costs, 


iO A Appeal dismissed, - 


a 


All India Reporter 
1978 


[ ‘Tol. 65] 





‘ CALCUTTA SECTION 


CITATION: A.I,R. 1978 CALCUTTA 


Publishei by 
D. W. CHITALEY for All India Reporter, Ltd., 
Head Of fics : Medows House, Nagindas Master Road, Fort Bombay (indfa}. 
Branch Office + Congress Nagar, Nagpur (India). . 


All corraspondence to be addressed to: 
All India Reporter Ltd., (Post Box No. 209), NAGPUR 12. 


Printed by D, W. CHITALEY at the A, I. R, Rotary Printing Press and by Laxrmanreo 
Mahale, Secretary, Press Workers Auodyogie Sahkari Sanstha Ltd at the All India 
Reporter Press, and published by D. W. CHITALEY, on behalf of and in the 
name of the All India Reporter Ltd., at Congress Nagar, Nagpur. 


'  { All Rights Reserved. ) 


CALCUTTA HIGH COURT 


1978 
CHIEF JUSTICE 


The Hon'ble Mr, Shankar Prasad Mitra, Må. (Cantab), Bar.at-law. 


PUISNE JUDGES : 


The Hon'ble Mr, Justice Amarendra Nath Sen, z.1., Bar-at-law, 


Sambhu Chandra Ghose, m.a., Bar-at-law. 

Ramendra Mohan Datta, m.4., LL.B., Bar.at-law, 
Samarendra Chandra Deb, Bar-at.law, 

Sabyesachi Mukharji, Bar.at-law. 

Tarun Kumar Basu, m.a. (Cal), MEG. (Econ.)} Lendom, 


Bar.at- law. 
Salil Kumar Datta, w.a., LLB. 


Pradyot Kumar Banerjee, M.A., LD,B. 

Anil Kumar Sen, M,A.i LIB. 

Chittatosh Mookerjee, M.A., LIB, 

Amiya Kumar Mookerji, 3.4. LL.B. 

Murari Mohan Dutt, 8.56., LiB, 

Purna Chandra Barcoah, B.80., LL.B. 

Salil Kumar Roy Chowdhury, w.ao,, nt.z., Bar.at-law.. 

Rabindranath Bhattacharya, M.A. BL. 

Sali] Kumar Hazra, M.A., 11.8., Bar.at. law. 

Arun Kumar Janab, B.A., LL.B. 

Nirmal Chandra Mukherji, 

Amar Nath Banerjee. 

Sudhamay Basu, M.A.. LLB. Bar-at-law (Retired om 
18.1978), 

Ajit Kumar Sarkar, B.A; ut.8., Bar.at.law. 

Dipak Kumar Sen, Bar.at.law. 

Rabindra Nath Pyne, Bar.at.law. 

Bankim Chandra Ray, 

Manash Nath Ray. 

Bimal Chandra Basak, Bar.at-law. 

Ram Krishna Sharma, 

Ganendra Narayana Ray, 

Chandon Kumar Banerji. 

Monoj Kumar Mukherjee, 

Dhiresh Chandra Chakravorti. 

Mrs, Padma Khastgir. 

Mrs, Monjula Bose, 

Bimalendra Nath Maitra, {Addl.) 

Bhabesh Chandra Chakrabarti, (Add].} 

Suni] Chandra Majumdar, (Addl.) (Expired).. 

Mrs, Jyotirmoyee Nag, (Addl.) 

Mrs, Pratibha Bonnerjea, (Addl.), B.A., LEB, 

Sudhindra Mohan Guha, (Addl.), Máo LB.. 


ADYOCATES.GENERAL : 


Shri S K. Acharyya. 
u Sadhan Kumar Gupta; (Add].) 


STANDING COUNSEL : 
Shri Arun Prokash Chatterjee, (Senior). 
GOVERNMENT PLEADER : 
Shri Naranarayan Gupta. 
REPORTERS : 


Shri Subodh Chandra Basak, u.so., u.3,, Advocate. 
ı Amiya Lal Chatterjes, Advocate. 
» Gauri Prasad -Mukhe-zjee, Advocate, 
u Janendra Coomar Drita, Advocate, Supreme Ccurt of India. 


HONOEARY EDITOR : 
Shri S, Appu Rao, £A., B.L, Advocate (Madras). 


oo 


NOMINAL TABLE 


Alliance Jute Mills Co. Ltd, v. Lalchand Dharam- 
chand : . (Jan) 19 

Anil Bandhu Sen v. Smt. Nagendra Bala Debi 
, (May) 232 
‘Anusua Dhirajlal Kanakia v. Promode Kumar 
_ Banerjee , : (June) 249 
Apeejay (P) Ltd. v. Union of India (Dec) 577 
‘Ashok Finance Corporation v. Sardar Poni et 

or 4 . (Nov) 5 

Asi sphalt v, Shalimar Tar Products Ltd. 

Asian Á p gtin) 905 
: & Sons (P) Ltd. v, Union of India 

B. C. Paul (P) tase 
‘Balai Kumar Sarkar v. Bimal Chandra. (Aug) 340 


Balaram Ojha v. M/s. Star Trading and Invest. - 


t Ltd. (Mar) 160 
Bali Ram Dhote v. Bhupendra Nath Banerjee 
_(Nov) 559 
Basdeo Prasad Khemka v. Union of a ai i 
(Dany ser 
1 India . : ' ec) 
la Debi v. Gobardhan Chattaraj 
Bhadu Bala Debi v {Sen sce 
Bhudhar Meta v. J. L, R. O., Nanoor ep) 405 
Bibhuti Bhusan Chakravarti v. Tarun Gupta 


Bengal Credit Corporation v. Central 


i < -` (luly) 802 
Bijay Krishna Paramanya v. Kali ne Mar) 153 
i ‘ar Das v. Corporation of Calcutta 
Bimal Kumar p ! ata 400 
i th Dhar y. Food Corporation of India 
Birendra Na tig) 502 
Biswanath Das v. Debiprosad Paul (Nov) 583 
Board of Trustees for the Port of Calcutta v. 
Dhanrajmal Gobindram — (Aug) 369 
Brij Gopal Binani v. Sreelal Binani (Nov) 520 
Chandradip Prosad v, Jagannath (Mar) 157 


Chiranjilal Agarwalla y, Jai Hind Investments 

and Industries Pvt. Ltd., (Apr) 177 
Crompton Greaves Ltd, v, Hindustan Steel Ltd, 

` (Sep) 444 

Daga Auto Service Pvt, Ltd. v, Land Acquisition 

f ollector (Special Railway Cell) _ 

Damodar Valley Corporation v. Haripada Das 


k v Sm. Nani Bal o aae 489 
Bhowmick v, Sm, Nani Bala Some 
Debabrata wm Aa a Re Cnt) 482 
i Charan Basu v. Sudhindra Nath Dutta 
wea (Mar) 141 
Dhane Ali Mia v. Sobhan Ali (Sep) 899 


hurijati Mohan Das v. Balai Chandra Das 
Dhurjati k (run) 202 
ilip Saha v. State ov) (FB 
Dipa Bikash Sen v. India Automobiles a) er 
HAN et) 4 
Director Enforcement Directorate Cahinet Secre. 
tariat Deptt. Personnel and A. R. Government 
of India v. Saroj Kumar Bhotika (Feb) 65 
Eastern India Motion Pictures v. Performing Right 
Society Ltd, ` (Oct) 477 


d Corporation of India v. Birendra Nath Dhar 
POSE E (June) 284 


Ganesh Chandra v. Rashbehari Chakrabarti 


(Oct) 436 - 
General Enterprises v. Jardine Handerson Ltd, 

(Sep) 407 
Gulam Mohiuddin v, Official Assignee (Oct) 483 


Gobind Prosad Mukherjee v. Sujit Bhowmick 


(Feb) 109 


Behari Roy v. Ramesh Chandra Das 
RRS (May) 235 


(Jan) 1 - 


“ Mulchand Doshi v. Dalam Chand Bengani 


Gour Gopal Roy v. Smt, Sipra Roy 
: 3 (Apr) 163 (SB) 
Gulam Mohit Mondal v. Abdul Jalil Sepai 
. (Sep) 443 

Gurdev Kaur, Smt. v, Ras Behari Das (Nov) 547° 
Gurokesh Debangshi, Dr, v. Bimalemdra Nath 
Banerjee ; (July) 332 
Hanuman Bux v, Assam Oil Co, Ltd (Jan) 18 
Hindusthan Cables Ltd. v. Great Eastern Shipping 


Co. Ltd. (Feb) 84 

- Hiralal Pannalall v. Dalhousie Jute Co. Ltd, 
` (Mar) 119 
Hrishikesh Barik v. State (Nov) 558 


I. T. C. Limited v. M, M, P, Lines Pvt, Ltd. é 
(Tuly) 298 
Imperial Chemical’ Industries Ltd. v, Controller 
General of Patents, Designs & Trade Mark . 
(Feb) 77 
Inderlal Agarwalla v, M. B. Medhora (Jan) 18 
India Iron and Steel Co. Ltd. v. Union of India 


5 (Jan) 46 

Institution of Enginzers (India) v. Bishnu Pada 
Bag (July) 296 
J. Me. Gaffin v, Life Insurance of Corporation of 
India -l D (Mar) 123 
Jagat Janani Debi v. Jyotsna Basu (Sep) 392 


. Jabar Lal Manna v. Sri Tarakeshwar Jews’ She- 


' bait Mohunt Sreemant Dandiswami Hrishikesh 


Asram of Tarakeswar. (Oct) 502 
Jesraj Subhachand yv Union of India =. (Nov) 586 
Jharna Ghosal v. Satyendra Prosad (June) 274 


Jiwnani Engineering Works Pvt. Ltd. v. Union of 


ndia _ (May) 228 

Jnanendra Nath Pramanick v. District Magistrate 

Nadia. (July) 324 
Jwala, S, K. v. Lama Helem [an Haoug Lee 

; (June) 247 

Kalinatk Mukherjee v. Santilata Devi (Aug) 371 


Kashinath Das v. Pravash Chandra Das 
(Oct) 509 


Khagendra Nath v. Karunadhar Kala (Sep) 431 
Khalil Rahaman v. Bhagabati Charan Roy 


; (July) 321 
Kohli, H., S. v, Union of India (Noy) 518 


Life Insurance Corporation of India v. Gadadhar 
De (Sep) 419 
Life Insurance Corporation of India v, Subkaran 
Mohansaria (Dec) 589 
Lohia Trading Co. v. Central Bank of India 
(Oct) 468 
M. Gulamali Abul Husain and Co, v. Binani Pro. 
perties (P} Ltd, (Feb) 58 
Madhusudan Poddar v. Arbinda Poddar 


(Apr) 195 

Mahommad „Ahmed Amolia v, Nirmal Chandra 
Roy (July) 312 
Manindra Narayan v. District Magistrate, 24 Par. 
ganas i (Apt) 197 
Manoj Kumar Saha v. Nabadwip Chandra Poddar 
(Feb) ILL 

Meheran Bibi v. Sk> Razzak (Aug) 365 


Metal Press Works Ltd. v. J. K, & Sons (Oct) 472 
Mohanlal Gangully v, State © (Jean) i2 . 
Mohini Mohan Dawn v. Sris Chandra Hati 

ù (Sep) 434 


(Aug) 352 
Municipal Commissioners of the Hooghly Chin- 
surah Municipality v. Spence Ltd, (Feb) 49 
Nabin Majbi v. Tela Majhi (Sep) 440 
National Iron and Steel Co. Ltd, y. Bank of India 
(Aug) 379 


* 


t- 


Nirmal Chandra v, Girindra Narayan Roy 
l pe Pe aes (Oct) 492 

Nripati Nath Dutt v. Rajlakshmi Biswas 
; : (Sep) 394 
Nritya Gopal Nandi v. Gour Mohan Adak 
(Aug] 364 
Oriental Fire and General Insurance Co, Lic. v. 
Usharani Kar {Apr} 206 

Padma Rani Ghosal v. Panchkari Ghosal 


(Feb) 104 

Phanindra Bikash Roy Chowdhury v. Unioa of 

India (Nov] 544 
Pranenda Mohan Das v. Central Bank of Indis 

: (Fel) 55 

Pran Kumar Dey v. Paritosh Sanyal (Oct} 466 


Probodh Kr, Bajpayee v. Mohit Kr, Banerjee 


(Oct) 505 ` 


Provash Chandra Chatterjee v. Chand Mohan 

Basak : (May} 224 
Purban Pvt. Ltd. ve Deb Kumar Shaw (Jar) 33 
Pushraj Puranmull v. N, Roy (May) 215 (FB) 
Puspabala Ray v, Life Insurance Corporation of 


india (May} 221 

Quader Nowaz y. Commissioner of Wakfs, West 

_ -Bengal (Fels) 92 

Ram Awatar dings v. Khajan Singh (Aug) 387 
Ram Charan Sikdar v. Sm. Jogamaya Basu 

A a (Apr) 193 
Ram Narayan Agarwalla v, Bholanath Das 

(June? 259 


Rani Pravabati Roy v. Saileshnath Roy (Mar} 147 
Renuka Pachal v, Chapa Guha Neogi 
(Oct) 457 1 FB) 
Roma Bose, Mrs, v. Union of India (Dec) 584 
Sachibala Roy v, State (June) 279 
Sachindra Nath Seal v. Sudam Chandra Pal 
(Apr; 202 
Sadhan Ch. Xoley v. Dulal Bibi (June’ 269 
Saidun Nessa Hoque y, Calcutta Vyapar Pratis- 
than Ltd. (June) 285 
Sanjay Trading Company v, Dal pee N, y 
(Sep; 89 
Sankar Prasad Khan v. Ushabala Dasi ‘Nov; 525 
Satish Chandra Maity v, Sm. Saila Bala Dassi 
- (Oct; 499 


2 Nominal Table, A. I. R. 1978 Calcutta 5 


Shahadara (Delhi) Saharanpur Light’ Railway 
Company Ltd. v. Union of India. (Oct) 460 
Sham Raj v. Addl. Superintendent of Police 


(June) 252 

Shew Karan Agarwalla v. Satyanarain Mansinka 
(Oct) 495 
Shiba Prosanna v. Mrityunjoy Khan (Sep) 428 
Siddheswar ‘Prasad Singh v. Bhaba Sundari 
Pramanick Sha `“ (Jan) 4 
Sima Rani Mohanti v, Puspa Rani Pal (Mar) 140 


Soorajmull Nagarmull v. Asiatic Trading Co, 
(May) 239 
State v, Midnapore Commercial Co, Ltd. 
(Aug) 358 (FB) 
State v. Nimai Chand Kundu - (Aug) 347 
Steel Plant Private Ltd, v» Swastika Alloy Steel 


Ltd. (Sep) 886 
Sudhangsu Kumar Mukherjee v, Union of India 

; (Mar) 180 

, Sujata Maitra v, State (Aug) 374 

Sunil Mukherjee v. Union of India (Jan) 87 


Surendra Nath Sarkar v. Manatab Moriian 
; (Aug) 344 
Sushil Krishna Roy v, Narayan Ch, Mukherji 
: (Apr) 174 
Talchar Coalfields Ltd, v. Central Coalfield Ltd, 
: : (Oct) 449 
Tarakpada Kirti v. Ruplekba Chatterjee 
. (Apr) 189 
Union of India v, M/s, Kuppuswamy Naicker 
; (May) 211 
Union of India v. Naresh Chand eyes 


Union of India v. Ratanlal Bhawalka 
Union of India v. Union Builders 


Hussain & Co. 


V, G. Ghawda Pvt, Ltd. v, Union of India 
: ; (June) 271 
Valley Refractories Pvt. Ltd. v. K, S. Garewal 
` (Dec) 574 
Vishnupur Electric Supply & Industrial Develop- 
ment Co. Ltd. v. State (Feb) &8 
Zobra Khatoon Mst, v. Janab Mohammad Jane 
Alam (Mar) 133. 


CE 


SUBJECT INDEX 


Accounts stated — See Limitation Act 
(1963), Art. 26 3 


Arbitration Act (40 of 1940), Ss. 2 (a}, 30 
— Contract containing arbitration cleuse 
illegal — Parties not entering into any 
fresh agreement — Award made by arbi. 
trators is without jurisdiction ` 

: (Mar) 119A 
~S, 2 (a)—Arbitration agreement—In. 
terpretation (Nov) 520A 
=S, 2 (c)—See Ibid, S. 83 
——Ss, 5 and 33 — Court deciding efect 
of agreement and holding that particular 
dispute cannot be decided by arbitra-ion 
—It does not amount to- revocation -of 
arbitrators’ authority (Sep) 444C 
rS, 8 — Arbitration agreement between 
A and railway held not providing for 


(Sep) 423 _ 


Arbitration Act (contd.). 

appointment of arbitrators by consent— 

Court appointing arbitrators on A's ap-. 
plication— Order of Court and award by 

arbitrators if valid (Jan) 87A 


—S, 8 — Appointment of arbitrator in 
place of one who had resigned—No pro. 
vision in agreement— Power of Court 

; (Jun) 271A 


—5S, 20 — Question whether claim 
sought to be referred is barred by limita. 
tion—It is not relevant for order under 
§.20 ` (May) 228A 


——S, 20 — Claim in respect of which 
reference sought forming part of previ- 
ous claim on which award was given— 
Reference is barred by principles of 
constructive res judicata (May) 228B 


3 Subject Index, A. I. R. 1978 Calcutta 


Arbitration Act (contd.) 
S, 20—~Application to file arbitration 
agreement in Court—Limitation — Com- 


mencements (Jun) 271B 
——S,. 23 —See Ibid, S, 38 (Sep) 444B 
—5, 30—See also s 
(1) Ibid, S. 2 (a) (Mar) 119A 
(2) Ibid, S. 39 (Jan) 87C 


——-Ss, 30, 33 — Application challenging 
validity of award on ground of non.regis. 
tration — Question whether registration 
was necessary not clear ex facie and 
requiring adjudication — Adjudication 
must be by procedure under S, 80 
(Aug) 352B 
——S. 30 — Error of law apparent on the 
face of award—What is—Error not appa- 
rent does not invalidate the award 
: (Sep) 402 
=S, 30~Arbitrator proceeding ex parte 
without giving any peremptory notice to 
Darties that he would so proceed if they 
railed to appear on date fixed — Award 


when liable to be set aside (Oct) 454 
——5, 33 ~See also 
(1) Ibid, S$. 5 (Sep) 444C 
(2) Ibid, S. 30 (Aug) 852B 


———S, 83 — Reference of dispute to arbi. 
tration — Framing of issues — Power of 
Court (Sep) 444D 
—-—Ss 33 and 2 (c) — Court, meaning of 
—Application under S. 33 — Forum — 
_urisdiction of Court to entertain and 
dispose it (Sep) 423 
S. 88—~Application for determination 
of effect of arbitration agreement —Award 
need not be produced (Sep) 444A 


—— Ss. 33 and 23 — Effect of arbitration 
agreement— Court is not precluded from 
deciding effect after arbitrators have 
- entered on reference made by parties 
(Sep) 444B 
—~5. 34 — Court’s power to lock into 
dlaint and documents connected with 
application under S, 34 (Jan) 19 
——-S, 34 — Suit against Insurance Com. 
pany for recovery of money—Prayer for 
stay of suit — Refused on: ground that 
defendant had repudiated contract — 
Refusal held was proper (Apr) 206 
S. 34 — Application for stay of pro- 
eeedings Satisfaction of judicial autho. 
rity-— Nature of (May) 239A 
‘——Ss. 34, 41—Proceedings against firm 
maintainable despite death of a partner— 
Application for stay thereof in the name 
of firm ~ Maintainability 
—— S. 34 — Power of Court to grant stay 
of suit is discretionary (Jul) 805A 








t 


(May) 239B- 


Arbitration Act (contd.) 

-——S, 34 — Stay of suit — Discretion of 

Court—Stay when may not be granted 
(Jul) 307 


. ——S, 84—Stay of suit-_Essential condi. 


tions —Discretion—How to be exercised 
(Sep) 386 
~S, 84 — Contract containing arbitra. 


tion clause — Suit alleging that contract _ 


was obtained by fraud — Reference to 
arbitration—Application for stay of suit 
~~Principles for stay stated (Sep) 407 


_ —S, 34 — Stay of suit — Suit against 


Government for compensation —~Applica. 
tion for stay by Government in view of 
arbitration clause — Held, on facts that 
there was no enforceable arbitration 
clause (Oct) 460A 
=S, 84—Arbitration clause — Dispute 
when connected with contract 

(Oct) 460B 
=S, 34 — "At any time” before filing 
written statement or taking any other’ 
steps in the proceedings—Steps contem- 
plated by section (Nov) 520B 
~——§. 34—Ready and willing (Nov) 520C 
——S, 34 — Stay of suit when may not be 
granted (Nov) 520D 


——§, 84 — Allegations of fraud against 
party applying for stay— Whether a rele- 
vant ground for exercise of discretion in 
the matter of stay. (Quaere) (Nov) 520E 
SS, 89 and 80 — Application to set 
aside award — Question of limitation not 
urged before trial Court--Question if can’ 
be raised in appeal (jan) 87C 
———S, 89 — Application for stay of pro. 
ceedings —Rejection—Appeal—~ Maintain. 
ablity (May) 239G 
wom S, 39 (1) (vi) — Order refusing to set 
aside award — Appeal—Questions of law 
it can be raised for first time (Jan) 37B 
—S. 89 (vj —See Civil P. C, (5 of 1908), 


S. 115 (July) 3058 
um S, 41 —See Ibid, S. 94 _ (May) 239B . 
Bavker and Customer l X 


See Limitation Act (1968), Art. 26 


Eengal, Agra and Assam Civil Courts Act 
(42 of 1887), S. 21 (1) (a) — Bengal, Agra 
and Assam Civil Courts (W. B. Amend. 
ment) Act (26 of 1969), Ss, 4 and 5 — 
Amendment Act has retrospective opera. 
tion — Suit pending on date on which 
Act came into force—Decree passed after 
Act came into force—Appeal— Forum 
(Oct) 457 CEB) 


Hangal, Agea and Assam Civil Courts. 
(W. B. Amendment) Act (26 of 1969), S. 4 


Subject Index, A. I, 


Bangal, Agra and Assam GQivil Courts 


CH. B. Amendment) Act (contd.) 
— See Bengal, Agra and Assam Civil 
‘Courts Act (1887), S. 21 (1) (a) 
(Oct) 457 (KB) 
——S.5—See Bengal, Agra and Assam 
Civil Court Act (1887), S. 21 (1) (a) 
(Oct) 457 (KB) 
Bengal Municipal Aat (45 of 1932) 
See under Municipalities. 


‘Bengal Pablic Demands Recovery Act (3 of 
1913), Ss.4,7 and 8 — Certificate duly 
made and filed under S, 4 — Notice under 
S. 7 to certificate.debtor— Non.service — 
Effect (Apr) 164A 
—— 5. 7—See Ibid, S, 4 (Apr) 164A 
——S. 8—See also Ibid, S.4 (Apr) 164A 
—S, 8—Suit for declaration that certain 
premises stands charged for payment of 
certain amount and also for a deczee 
under QO. 34, R, 4, C, P, C, — It is suit to 
enforce charge, under S. 8, Cl. (b) and aot 
ander Cl, (a) (Apr) 164B 
——5, 8 (b)—Suit to enforce charge creat. 
ed under S, 8 (b)—Onus (Apr) 164C’ 


Bengal Tenancy Act (8 of 1885) 
See under Tenancy Laws, 


Bengal Wakf Act (43 of 1934), S.40 — 


Permanent mutawalli — Cannot be ap- - 


pointed under S, 40 (Feb) 92 
—Ss, 46, 47 — Commissioner appoint. 
dng one of rival claimants as mutawalli 
— Order beyond scope of power — It is 
pen to challenge under Art. 226 
(Feb) £2B 
——Ss. 46, 47 — Conflicting claims for 
«mutwalliship— Commissioner cannot ad. 
fudicate on them (Feb) €2C 
——§,46—Appointment of mutawalli — 
Brothers of appointee, held, to have locus 
standi to challenge appointment 


(Feb) 92D 
— 5S. 47— See Ibid, 5,46 (Feb) 922, C 


Calcutta High Court Appellate Side Rules 
See under High Court Rules and Orders 


Saloutta High Court Criminal Rules and 
Orders 
See under High Court Rules and Orders 


@aloutta Muniolpal Act (33 of 1951) 
See under Municipalities 


Calcutta Port Kot (8 of 1890), Ss. 113 12), 
142 — Suit for compensation for loss of 
missing goods from Port premises — Suit 
held barred under S. 142 — Suit however 
&eld not barred under S. 113 (2) (Feb) 84- 


——S, 142—See Ibid, S. 113 (2) (Feb) 84 
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Calcutta Thika Tenancy Act (2 of 1949) 
See under Tenancy Laws 


Citizenship Act (57 of 1958), S.9 (2) — 
Father migrating to Pakistan—Petitioner, 
a minor son going to Pakistan in 1951, ° 
and returning to India on Pakistani Pass- 
port issued in 1954 — Refusal of applica- 
tion under S. 9 (2) if justified (Jun) 252 


Civil Procedura Code (6 of 1908), S. 9 — 


. Bar of general remedy of suit — Suit for 


declaring assessment of rent as illegal— 
Remedy by way of appeal under S. 42-A 
of W. B. Act (1 of 1954) is optional and 
not obligatory — Section 42.A (2) is no 
bar to maintainability of suit 


(Nov) 556A 
——5S, 11—See also Arbitration Act (1940), 
S, 20 (May) 228B 


——S, 11, Explanation VIII (introduced 
by Amendment Act, (1976)) — Expression 
“court of limited jurisdiction”—Meaning 
of——Res judicata— Competency of former 
court to try subsequent suit (Sep) 440 
~———-S, 11 — Constructive res judicata — 
Applicability of, to’ arbitration proceed- 
ings and awards therein (Oct) 449A 


——S.11-—- Two suits or appeals tried 
together—Appeal from decision in one 
Appeal, if barred by res judicata 
(Nov) 583A 

—— 5. 16—See Ibid, S. 20 (Jun) 247 
~——S, 16 (d)— Plaintiff claiming interest 
of beneficiary under‘wakf al.al-aulad — 
Suit cannot but be held to be one com. 
ing under S. 16 (d) (Mar) 138D 
——S, 20 — See also Arbitration Act, 
(1940), S. 33 (Sep) 423 
——Ss, 20 and 16 — Territorial jurisdic. 
tion — Suit for injunction against appre. 
hended interference with possession of 
property — Neither S. 16 nor S. 20 (1) (c) 
is attracted (Jun) 247 
———§, 47—See Ibid, S. 151 (Aug) 365B 
——S, 47 — Execution proceeding —Objec. 
tion that all the members of deceased 
family not brought on record raiséd at 
the earliest stage— Such an objection has 
to be decided on merits (Mar) 157B 
——§, 47— Order refusing to stay execu- 
tion of decree on the ground that suit 
challenging the decree as nullity is filed 
—Not appealable ; (Oct) 466 
———S§, 80—Suit under —Sufficiency 

i ; (Nov) 586C 
——_S§, 96 —Se6 


(1) Ibid. S, 151 (Aug) 865A 
(2) Tenancy Laws — W., B. Estates Ac. 
quisition Act (1 of 1954), S. 57.B 
(as Amended in 1978) (Jun) 274 
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Civil P. 0, (contd.) 
——S, 100 Finding of fact—Lower Ap: 
_pellate Court arriving. at its finding on 
due consideration and assessment ot evi. 
. dence — No interference though finding 
is erroneous (Jan) 4C 


—-S, 100—Reversal of judgment of trial 


‘court— All findings need not be set aside 
by appellate court (Jan) 4D 


——§, 100—New point of law— Question. 


of applicability or not of a particular 

article of limitation being a point of law 
can be raised in second appeal 

(Jan) 48B 

___S. 100 — Concurrent findings of fact 

based on evidence—Cannot be interfered 

with in second appeal (Feb) 104A 


—Ss. 100, 100A and 101—Lower courts 
failing to consider pleadings of parties 
and also relevant evidence — Findings of 
courts clearly illegal and perverse — 
Decision of the court below, held in 
second appeal, caused gross injustice. 
(Sep) 434C 
——Ss, 100-101 — See also Bengal Public 
Demands Recovey Act (8 of 1913), S, 8 (b) 


(Apr) 184G 
——Ss. 100.101— Second appeal—Subse. 
quent events — Change in law during 


pendency of suit — Appellate Court is 
bound to consider it (Oct) 472A 


—Ss, 100.101 — New plea — Plea that 
minor defendant was not properly. re. 
presented not canvassed in lower court 
and not ‘taken in grounds of appeal — 
Cannot be permitted to be arga 
(Nov) 525F 

——S, 100.A—See Ibid, S, 100 (Sep) 434C 
——Ss, 101.104 — See Ibid, O. 6, R. 2 

(Sep) 399A 
—— §, 107 — See 


(1) Ibid, O. 41, R. 20 (Sep) 484E 
(2) Arbitration Act (10 of 1940), S. 84 
(Sep) 386 
— S, 115 — Court rejecting application 
for annulling order adjudicating a person 
as insolvent — Revision held, maintain. 
able (Mar) 141B 
——S, 115 — Question whether service of 
summons under usual process was due 
service— Finding in respect of, by appel. 
late court — Interference in revision 
(Apr) 1954 
S. 115 — 'Any case which has been 
decided’ — Meaning of - (June) 264A 
S. 115, Proviso — Revision of order 
pending proceedings—Conditions essen. 
tial (June) 264B 
—S, 115, Proviso—Revision of. order — 








Civil P. 0. (contd.) 


Order should either cause e irreparable in, 


jury or cause failure of justice - 
. _ (June) 34G 
——5, 115—Order staying suit — Appel. 
late Court setting aside order — Decision 
though improper cannot be “interfered ` 
(July) 808 
—_§, 115 — Revision — Failure of lower 
Court to consider records and relevant 
facts~ Not only illegal or erroneous deci. 
sion but material irregularity committed 
— Interference justified (Oct) 505B 
——S, 136 — See Ibid, O, 38, R. 5 
(Aug) 840 
——S, 146 —T vdiistotee decree.heldex — 
Rights of — Whether can continue exe- 
cution proceeding started by transferor 
decree.holder - (Feb) 58 
——S, 148.4 — Right to lodge ‘caveat ~- 
Objects of the section (Oct) 492A 
——S§, 148.A — Caveat — Contents of — 


. Right. under which caveator claims to 


appear before Court must be stated 


E y (Cet) 4928 

—S, 151 — See also : 
(1) Ibid, O. 1, R. 10 (Aug) 344 
(2) Ibid, O. 11, R. 21 (Mar) 186 
(8) Ibid, O. 39, R. 1 (June). 259 
(4) Ibid, O. 41, R, 20 (Sep) 434E 


——Ss, 151, 96—Execution proceedings— 
Order for restoration of possession to 
judgment-debtor passed under §, 15} — 
Appeal against — Maintainable 

(Aug) 8634 
——Ss. 151, 47 — Order for restoration of 
possession to i cease rni 


8655 
-—-§, 151 and O, 39. R. $2 Inhorent 
powers — Party taking possession in 


breach of injunction — Court has power 
to restore possession in decree (Oct) 499D 
—O: 1, R. 3—Necessary parties — Sub. 
lessee not a necessary party to a swit for 
termination of head lease (Apr) 189D 
R. 9 — See West Bengal Resto- 
ration "of Atend Land Act (1973), 5. 4 


(June) 289A 
—0O, 1 R, 10 — See also Ibid, O. 41, 
R. 20 (S ep) 434E. 


— 0O. 1, R, 10 — Death of a party — 
Application for substitution of his L, Rs. 
after setting aside abatement rejected — 


. Application under O. 1, R, 10 for bring. 
. ing the L, Rs. as necessary parties—Not 


maintainable (Aug) 344 
——0. 2, R. 2 — Eviction suit—Based on 
loss of right under the lease — Further 


claim by amendment for possession on. 


the ground of expiry of lease — Whether 
new cause of action introduced 
S . (Apr) 1896 


te 


a 


Subject Index, A. I. R. 1978 Calcutta 9 


Civil P. C; (contd.) 
——O, 2, R, 2 — Applicability to arbitra. 
tion proceedings : (May) 28C 
——0O, 5, R, 2 — Notice of suit by regis. 
tered post — Contents of — Must contain 
concise statement of plaint (Apr) 195B 
——O, 6, Rr, 2, 7 — Variance between 
pleading and proof — New grounc of 
defence ` , (Sep) 434A 
——~O, 6, R. 4 — See also 

(1) Ibid, O. 9, R. 18 ‘. (Apr) 177C 

(2) Contract Act (1872), S. 74 

(Nov) 559B 

——0O, 6, R, 4 — Pleadings — Fraud — 
Particulars of fraud must be given 


(Apr) I77B 
~—m—Q, 6, R. 7 — See also’ 
(1) Ibid, O. 6, R. 2 (Sep) 434A 
(2) Tenancy Laws — W. B, Land Re. 
forms Act (10 of 1956), S. 8 
(Oct) 482 


- 


—— 0. 6, R, 17—Court inherently lacking ~ 


jurisdiction — Not competent to g:ant 
amendment (Mar) 138A 
——0O, 6, R. 17— Amendment of plain: — 
Amendment adding time barred. claim — 
Not permissible (July) 298A 


———0. 6, R. 18—Amendment of plain: — 
Non-compliance with directions given 
by appellate Court due to later erroneous 
order by trial Court—Plaintiff caanot be 
penalised (Aug) 364 


~——-QO.7,R.7 — Relief — Transfer by 
plaintiff's mother — Suit for declaration 
and permanent injunction— Prayer szek. 
ing cancellation of document, if must be 


made _ (Oct) 486 
-m—-Q, 8, R, 5, Proviso — See Ibid, O. 41, 
R. 25 (Nov) 5383B 


——O,9,R.18 — Mere non.service of 
summons is not enough to find a cause of 
action for setting aside a decree 
; (Apr) 177A 
om, 9, R. 13 and O, 6,R. 4 — Sui: to 
set aside ex parte decree~~Fraud— Decree 
cannot be set aside as fraudulent merely 
on ground of perjured evidence 
(Apr) 177C 
—— O, 9, R. 18—Application to set azide 
ex parte decree—Also appeal preferred— 
Rejection of ‘memorandum of appeal as 
barred by limitation—Effect (Sep) 892 
—— 0O, 11, R. 21; O. 48, R. 1 (£), S. 151 — 
Order for striking out defence of defen. 
dant— Application under S, 151 is compe. 
tent despite provision of appeal (Maz! 160 
~——O, 20, R. 11; O, 89, R, 2 — Suit for 
declaration that widow is entitled to her 
husband’s income as shebait—Maintain. 
ability (Aug) 871B 


Civil P. ©. (contd.) . 
— 0. 20, R. 12 — Guardian in lawful | 
possession of Ward's property — Mesne 
profits cannot be claimed against him 
(Nov) 525E 
——O. 21, R. 1 — Amount decreed with 
interest —-_Judgment.debtor depositing. 
money in Court — Decree.holder entitled 
to adjust money towards interest first 
(Sep) 419: 
—-O, 21, R. 32 (1) and (5)— Disobedience 
of decree for prohibitory injunction — 
Injunction in respect of pathway —Order: 
directing rersoval of obstruction in exe- 
cution of the decree—Validity of 
(Apr) 19% 
—-O, 22, R, 4—See also Ibid, O. 22, R. 9 
fr os ` (Nov) 516 
——O, 22, R. 4 — Joint tenancy — One 
dying after institution of suit- Deceased 
tenant not contesting suit ~ His interest 
already represented — No abatement 
(July) 332A 
—O, 22, R. 9--Setting aside abatement 
—" Sufficient cause” — Expressien not to 
be construed strictly (Oct) 505A . 
—-O, 22, R. 9 (2)—"'Snfficient cause” — 
Absence of knowledge about suit ~ Whe. 
ther sufficient cause (Sep) 394 
——O, 22, Rr. 9 and 4 — Delay in filing 
applications under O, 22, Rr.4 end 9 — 
When to be condoned (Nov) 516 
—-0. 30, R. 1—-Suit against partnership 
firm in firm’s name—Valid (Ost) 495D 
~=, 34, R. 4 — See Bengal Public De. 
mands Recovery Act (1913), S, 8 
(Apr) 164B 
—O, 34, R. 6 — See Limitation Act (36 
of 1963), Art. 187 (Dec) 589 


—-Q, 88, R..5 and S, 186 — Attachment 
before judgment — Property situate out. 
side court’s jurisdiction —— Compliance 
with S. 136 necessary (Aug) 840 
«—0, 89. Rr.1, 2 and S. 151 — Suit for 
damages alleging that defendant wrong- 
fully obtained: temporary injunction 


-against plaintiff in earlier title suit — 


Factors to be proved (June) 25% 
—O. 89, Rr. 1,2 — Suit for declaration 
that order of superannuation in respect of 
plaintiff was illegal — Applicazion for 
ad interim injunction — Priacirle to be 


applied (Oct) 489 
—.0, 39, R, 2—~See 
(1) Ibid, S. 151 (O2t) 499D 
(2) Ibid, O. 20, R. 11 (A.1g) 871B 
(3) Ibid, O. 39, R. 1 (Juns) 259; - 
(Oct) 489 - 


—— O. 39, R. 7 — Inspection of subject. 
matter of suit — No commissioa can be 
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Civil P. C. (contd.) 

issued for purpose of collecting evidence 
‘in suit (July) 296 
~———Q, 40, R, 1—Receiver is not an agent 
of the party for and on whose behalt he 
is appointed by Court (Apr) 177D 


——O, 41, R. 2—New point— Question as 
‘to whether terms of compromise decree 
created fresh tenancy — Question being 
«Dne of law can be raised in appeal 

(Jan) 33A 
~——O, 41, R. 20; O. 1, R, 10, Ss. 107 and 
151 — Adding respondent — Power when 
to be exercised — Inherent power to add 


parties (Sep) 434E 
——O, 41, R. 22—See-Motor Vehicles Act 
“1939), S. 110D (Nov) 547A 


+~——O, 41, R, 25, O. 8, R,5 Proviso — 
<'Has omitted to frame or try any issue” 
— Appeal arising out of suit for ejectment 
— Defendant not denying title of plaintiff 
~—In view of Proviso to O,8, 8.5 of 
©, P. C. and S. 58 of Evidence Act, it is 
the duty of Court to determine this 
matter (Nov) 533B 

wm. 41, R. 27—Additional evidence— 
3cope — Documents neither original nor 
‘proved by anybody—Cannot be accepted 
at appellate stage ` (July) 882D 


——0O. 43, R, 1—See also Tenancy Laws 
— W. B. Estates Acquisition Act (1 of 
1954), S. 57B (ag amended in 1973) 


(June) 274 
——O, 43, R, 1 — appealable order — 
Content ` (Aug) 879A 
~—-O, 48, R. 1 (f)—See Ibid, O. 11, R. 11 
(M ‘ar) 160 


Divil Procedure Code (Amendmant) Act 
{404% of 1916), S. 97 (2) (a) — See Letters - 
‘Patent (Cal.), ‘Cl, 15 


~S, 100.A — See Letters Patent (Cal), 
CI, 15 (June) 249 


‘Coal Mines (Nationalisation) Act (26 of 
4978), Ss. 2 (b) and 3. — Coal mine — 
‘Vesting of in Central Government — 
‘Weigh.bridge installed in the area vests 
‘in the Government _ (Dee) 574 


__S. 8 — See S. 2 (b) (Dec) 574 


Ponflict of Laws—Nationality and domi. 
tile—See Citizenship Act (1955), S. 9 (2) 
(June) 252 
onstitation of India, Art. 19 Q) (g)—See 
Ibid, art 226 (Nov) 518 
-—- Art, 37 — See Foreign Exchange Re. 
gulation Act (1947), Pre, (Feb) 65B 
—— Art, 186-—-See Limitation Act (1963), 
Art. 74 (July) 302 


(June) 249° 


Constitution of India, (contd.) 
mom Art, 226 — See also 
(1) Bengal Wakt ‘Act (18 of we as o 
(Fe 
(2) Gold (Control) Act (1968), S. "9 (P) 

(Nov) 544B 
‘we Art, 226 — Other remedy open — 
Guiding considerations (Feb) 65A 
Art, 286 — Power of High. Court to 
issue writs—Scope -Writ sought without 
annexing copy of impugned Order—Held 
on facts that writ could not be issued in 
anticipation only (Sep) 405 
~———Arts, 226, 19 (1) (g) — Natural justice 
—Government banning business dealings 
with Contractor — Order neither indi- 
cating any reason nor showing if re. 
asonable opportunity was afforded to 
‘Contractor — Order held liable to be 
struck down 
Att, 226 — Fulfilment of condition 
precedent of contract depending on ap. 


` prova] of Government — Disapproval 


without giving reasons —-Whether can be 
challenged under Art, 226 (Dec) 577 
=—Àrt, 227 (1) and (5) — High Court — 
Power of judicial superintendence over 
subordinate courts—Scope of (Aug) 874 
~———Art, 246 — Doctrine of pith and sub- 
stance—Interpretation of legislative lists 
May).215A (FEB) 
———Art, 246 and Sch. 7 List I entry 52, 
List ILI entries 23 and 83—W. B, Relief 
Undertakings (Special Provisions) Act (13 
af 1972), Pre., Ss. 3, 4,8 — Pith and sub. 
stance of legislation directly falls under 
entry 23 of List III and Act is not ultra 
vires of State Legislature (May) 215B(F8) 
——Art, 258 (1) — See Land Acquisition 
Act (1 of 1894), S. 4 (Dec) 584A 
-~——Sch, 7 List I Entry 52 — See Ibid, 
Art, 246 (May) 215B (EB) 
——Sch, 7 List {II Entry 28 — See Ibid, 
Art, 246 (May) 215B (EB) 
~——Sch, 7 List IIL Entry 33 — See Ibid, 
Art, 246 ` (May) 215B (EB) 
Contract Act (9 of 1872), S. 19— Avoidance 


` of contract based on fraud — Defrauded 


party can avoid contract by alleging 
fraud in his written statement (May) 235A 
~——=—§, 25 — Agreement to pay certain 
amount of remuneration ''forgone” by a 
party — Held void as without considera. 
tion (May) 221B 
a 25 (8) — See T. P. Act (1882), S. 58 

(Feb) 111B 
~——§, 29—Contract ‘oid for uncertainty 
— Agreement to pay certain sum when 
able to pay — Held void (May) 221A 
~-—Ss, 55, 74 — Agreement to purchase 
land—Suit by vendee for refund of earnest 


(Nov) 518 — 


‘ 


rs 


~ Act (1872), S. 62 
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‘Contract Act (contd.) 

money forfeited by vendors on ground of 
-default— One party to agreement (vendze) 
annot subsequently unilaterally make 
time essence of contract (Nov) 559C 


——S, 56 — Demonstrative legacy—S2c. 
‘tion 56 held not applicable to compro. 
mise decree — Decree could not be held 
to have been frustrated owing to non- 
receipt of any income or profit in resp2ct 
of schedule property which had vested in 
‘the then State of Pakistan. (Mar) 147E 
——S, 60 — See Civil P. C, (1998), O. 21, 
Rl (Sep) 219 
+S, 62 —- Alteration in a deed made in 

good faith in order to give effect to real 
‘intention of parties cannot be said to bé 
-a material alteration (Mar) 158 
———§, 72 -— Payment made under mistake 

— Right to recover — When not avail. 

able l (Apr) 169 
~S, 72 — Mistake -Nature of mistake 

envisaged by S, 72 (Oct) 468 
—S, 73 — Contract for specified period 
—Breach— Damages for unexpired period 
of contact ; : (Aug) 362 
——S,73 — Breach of contract to sup ly 
goods — Measure of damages (Aug) 369 
——S. 73 Wl. (a) — Non.payment of 
money due — Claim for damages—Main. 
tainability (Oct) 449B 

——-S, 74 — See also Ibid, S. 55 

(Nov) 559G 

———S. 74 — Deposit of earnest — Refund 

— Matter to be considered (June) 285 

——S. 74 — Suit by vendee demanding 
vefund of earnest money forfeited by ven- 
«dors — Pleading — Plea of liquidated 
-damages or penalty (Nov) 559B 


Copyright Act (44 of 1957), Ss. 14 (1) end 
17 — Rights of Music composers — Wae. 
ther they have any copyright in “he 
‘soundtrack of the film (Oct) 477B 
S, 17 — See Ibid, S, 14 (1) 

‘ (Oct) 477B 


——S. 35 — Jurisdiction of Copyrizht 
‘Board — Authority of the Performing 
Right’ Society challenged — Board has 


` gurisdiction to decide that question 


(Oct) 477A 
Deed — Material alteration — See Contract 
(Mar) 153 


Easement Act (8 of 1882), Ss. 11, 12, 13, 
15 — Claim of right of easement by one 
tenant against another under the same 
fandlord —. Permissibility (Sep) 425 

=- S. 12 — See Ibid, S, 11 (Sep) 425 
——-S, 13 — See Ibid. S. 11 (Sep) 425 
——S,15 — See Ibid, S.11 (Sep) £25 


Electricity Aot (9 of 1910), Ss, 4, 5 and 6 
— Distinction between (Feb) 88B 
—— Ss. 4 (1) and 5 (L)— Order of revoca- 
tion of licence — Previous notice not 
necessary (Feb) 88A 
—-S, 5—See Ibid, S. 4 (Feb) 88B 
aS, 5 (1) — See Ibid, S. 4 (1) 

(Feb) 88A 
~———5, 6—See Ibid, S, 4 (Feb) 88B 
Evidence Act (4 of 1872), S. 18 — Admis. 
sion by pleadings—Acceptance of . 

{Mar) 123A 
.—S. 85 — Record of rights — Entry in 
C. S. Khatian showing land as tenure 
while entry in R, S. Khatian showing 
that land as non-agricultural — Entry in 
R. S. Khatian being later will be pre- 
sumed to be correct (Nov) 556C 
——S. 45 — Opinion of expert — Hand. 
writing expert—Value of (Jan) 4B 
——S, 45 — Handwriting expert — Evi. 
dentiary value of his report (Feb) 55A 
——S, 58 — See Civil P, C (1908), O. 41, 


R. 25 (Nov) 5338 
——S, 90— Presumption under— Extent of 
(Jul) 312B 


——§, 114—Postal business ~Absence of 
evidence to show that the cover contained 
notice and was properly posted in post 
office—-No presumption can be raised 


| (Mar) 123D - 
—S, 114 (f) — Postal business — Pre. 
sumption - (Apr) 202B 


— S, 114; Illus. (g) — Proof of agree. 
ment of sale of property—-Account papers 
relating to excise business not produced 
— Held, adverse inference could not be 
drawn’ (Jan) 4A 
~—S§, 115 — Estoppel — No estoppel 
against unenforceability (Feb) 65C 
~S, 115—Estoppel against statute 
: (Mar) 119B 
Foreign Exchange. Regulation Act (7 of 
1947), Pre. 5.5 (1) (a) — Permission to 
sell shares of a foreign concern — Condi. 
tion that shares should not be allotted to 
a larger industrial house—Validity 

(Feb) 65B 
—S, 5 (1) (a) -See Ibid, Pre. (Feb) 658 


Gold (Control) Act (45 of 1968), 5. 2 (p)— 
Ornament— Test— Proof (Nov) 544B- 
——S, 8 (1) — Retrospective effect — Pri. 
mary gold possessed by petitioner from 
before the Act came into force — Provi. 
sions of the Act attracted (Nov) 544A 


Guardianss and Wards Act (8 of 1890), 
S. 39 — Power to remove guardian of 
ward's property — Power is in District 
Judge and not in ordinary Civil Court 
(Nov) 525B 


12 
Guardians and Wards Act (contd.) 
-= §, 89 — Refusal of District Judge to 


remove guardian of ward's property on 
ground of ward’s marriage—Effect 


(Nov) 525C 
=S., 41 (2)— See Hindu Succession Act 
(1956), S. 14 (1) © (Nov) 525A 


HIGH COURT RULES AND ORDERS 


— Caleutta High Court Appellate Side 
Rules, R. 26 — See Limitation Act (1963), 
- S, 12 (2) (Aug) 358B (FE) 


— Caloutta High Court Criminal Rules 
and Orders Wol I, R. 323—See Limitation 
Act (1863), S. 12 (2) (Aug) 358B (FB) 


Hindu Law—Family arrangement— Agree. 
ment between brothers not to partition 
their shares and to serve notice on other 
parties before selling the share — Sale 
withont notice if can be challenged in 
suit for partition (Oct) 509B 


-Inheritance — Wife obtaining order 
' for maintenance — Does not become ex. 
wife— Not excluded from inheriting hus. 
band’s property (Aug) 871A 


—~Joint family — Self acquisition by 
. Members — Vacant site belonging to 
mother as a gift from her father ~ Mother 
allowing one son to coastruct a house on 
it with his own funds — House does not 
belong to mether but becomes property 
of son who constructed it (Oct) 509D 


\—Partition—Suit for— Maintainability 
— Agreement between brothers not to 
partition their shares by metes and bounds 
— Binding nature (Oct) 509A 


-——-Pending execution Karta dying ~ 
Eldest male member brought on record — 
Whether he can be a karta and execution 
can be proceeded against him l 
(Mar) 157A 


~—— Succession — Widow’s uachastity — 
See Hindu Succession Act (80 of 1956), 
S, 4 (Sep) 431 


Hindu Marriage Act (25 of 1255), Ss. 1 (2) 
and 2 — Applicability — Not enough for 
applicability of the Act, if one of the 
parties is of Indian domicile 

(Apr) 163A (SB) 
—-~S, 1 (2) — Domicile — Domicile of 
choice is dependent on (a) residence and 
(b) intention of person who resides 

(Apr) 163B (8B) 
5, 2 — See Ibid, S, 1 { 


2) 
ree 163A (SB) 


` 4858), 
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Hindu Succession Act (30 of 1958), Ss. 4 
and 28 — Unchasity of widow — No bar 
to her succession to husband's property 
(Sep) 482 
——S, 4 (1) (b)— Hindu Widow’s Remar. 
riage Act (1856), S, 1—Provisions of 1856 
Act were nat impliedly TEPS by Suc. 


cession Act (Nov) 525D 
=S, At See Civil P, C, (1908), O. 20, 
RN (Aug) 371B 


—-S, 14 (1) — Word ‘possessed’ in S, 14 
(1)—Connotetion— Female ward's remar. 
riage prior to Hindu Succession Act — 
Effect Nov) 5254 
— S, 28—See Ibid, S. 4 (Sep) 431 


Hindu Widow's Remarriage Act (43 of 
§. 1 — See Hindu Succession Act 
(1986), 2i 4 (1) (b) (Nov) 525D 
— See Hindu. Succession Act 
(1956), S. 14 (1) ; (Nov) 525A, 


_ HOUSES AND RENTS 


— West Bengal Premises Tenancy Act (12 
of 1958), S.13— Discrepancy in pleading 
and proof — Plaintiff. deposing after 7 
years of suit—Increase in weed natural— 
Held cannot be regarded as discrepancy 
(Jul) 382G 
——5, 13 (1) (a)—Transfer of premises — 
Meaning of (Mar) 23C 
——Ss. 13 (1) (f) and (ff) (as inserted by 
Amendment Act 1969) — Ejectment suit 
—Second appeal — Amendment of plead. 
ings on the basis of Cls. (f) and (f)—Case 
should be remanded to trial Court for 
evidence (Oct) 485A 
-—~S§. 18 (1) (f) and (ff) (as inserted by 
Amendment Act (1989))—Amendment of 
pleadings on basis of Cls (#) and (ff) — 


` Case need not be remanded for fresh trial 


on issues already decided (Oct) 495B 


——S, 18 (1) (ff) — Requirement of one of 
tha co.sharers of property Whether can 
be good ground for eviction (Apr) 202A 
——S, 13 (1) (£) — Decree for eviction— 
Condition precedent (May) 224A 
——~Ss, 18 (8A) and 13 (1) (ff) — Effect of 


(1) (#8) on pending suit (Jul) 332B 
——S,17 — See T. P. Act (4 of 1882), 
S114 
——-S, 17 (4) Proviso (as amended’ by 
W. B. Act (80 of 1969))—- Applicability — 
Section is applicable to pending appeals 
— Original Decree No. 164 of 1966, D/- 
9.6.1966 (Cal) Reversed — (Oct) 4728 
-——~S, 17 (4) Proviso (as amended by 
W., B. Act (80 of 1969))—Default in pay. 

ment of rent — Protection against when 


(Oct) 472D 


„amendment inserting S. 13 (8A) and 19 . 


an 


o 
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Houses and Rents: — W..B. Premises Ten- 
ancy Act (contd.) 

available — Original Decree No. 164 of 
1966, D/- 9.6.1986 (Cal), Reversed 

` (Oct) 472C 
——Ss, 21 and 23 — Suit for declaration 
that plaintiff is a sub.tenant—Rent devo. 
sited with Rent Controller withdrawn by 
‘defendant—-Defendant not estopped from 


challenging that plaintiff is sub.tenant ` 


ander him (Aug) 887A 
——_-S, 22 (1) Proviso — Time for ‘depcsit 
of rent under: — Scope of proviso 


(May) 282 
——S, 23—See Ibid; S. 21 (Aug) 8274 


Gnterest Act (32 of 4839), S. 1 — Claim of 
dnterest under — All conditions have to 
be fuliy complied with before claiming 
interest (Jan) 18 


interpratation of Statutes Fiscal Statute 
—~ Beneficial construction — See Pancha. 

yats — West Bengal Zilla Parishads Act 
1968), S. 42 (2). : (fan) 12 


——Social legislation — See Coal Mines 


(Nationalisation) Act (26 of 1973), S. 2 (b) 

(Dec) 574 
Land Acquisition Act (4. of isa, Ss. 4, 17 
—Preliminary notice for purpose of sur- 
vey — Subsequent notice under S, 4 read 
with S. 17 (4) — Compensation —— Market 
value as on date of subsequent notifica. 
tion relevant’ (June) 279 


——S, 4—Notification. under, of acquisi-. 


“tion by State Govt. for purposes of Union 


— Mention in notification of delegation of 
powers of Central Govt. to State Govt. — 
Effect (Dec) 5844 


` -—S, 4— Notification under—Validity 


(Dec) 584B 
——Ss,4, 9 —Notification under— Valicity 
of, cannot be challenged on gronncé of 
inability to claim compensation for in. 
jurious affection of land left out of accui. 
sition due to non-disclosure of specific 
purpose (Dec) 584G 
——S, 5A — Report of Collector—Consi. 
deration of alternative site while making 
report—Scope of (Jam) 1 
—— S. 9—See Ibid, S, 4 - (Dec) 584C 
——S, 17—See Ibid, 5.4 (June) 279 


Legal Practitioners Act (18 of 1879), S. 36 
—A working as clerk of lawyer at B— 
Subsequently A appointed as clerk of 
Advocate practising at A — Initiation 
of proceedings under S, 36 against A by 
authorities at B —Validity (Apr). 197E 
——S, 86 (1) and (2A) — District Mazis. 
trate initiating proceedings under S, 36 


Legal Practitioners Act (contd.) 

and delegating power to S, D. O, to make 
enquiry — S. D. O. redelegating power 
to Magistrate — Magistrate conducting 
enquiry —Validity (Apr) 197D 
——S. 36 (1) — Proceedings for declaring 
person as tout -— Additional District 
Magistrate if competent to initiate pro- 
ceedings (Apr) 197C 


——S, Ze (1) and (24), Proviso — Expres. 


sion "such authority” in S. 86 (2A), Pro- 
viso Meaning (Apr) 197B 
——S, 86 (2)—"Opportunity of showing 
cause” —Meaning (Apr) 197A 


Letters Patent (Calcutta}, Cl. 12 — Revo- 
cation of leave—Balance of convenience, 
Decision dated 11.6.1970 in Suit No. 39 
of 1969 (Cal), Reversed (May) 211 
——Cl, 12 — Leave to file suit — Revoca. 
tion of — Mere allegation of ‘more conve- 
nience”~ Not sufficient (Sep) 397A 
——C], 12 — Leave to file suit—Revoca. 
tion—Application filed at late stage—Not 
maintainable ‘ (Sep) 897B 
——Cl, 12—Suit for land within Cl. 12— 
Suit substantially for adjudication or 
determination of rights and interests in 
immovable property —Suit is for land 
(Oct) 4684 
——Cl, 15 — Leave to file appeal against 
decision of single Tudge — Appeal filed 
after coming into force of Ss, 97 (2) (a), 
and 100.A, Civil P,C.(Amendmenxt) Act, 
1976 — Not maintainable (June) 249 
——Cl, 15 — “Judgment”, meaning of 
(Aug) 329B 
Limitation Act (9 of 1908), Arts. 30, 31 — 
Applicability — Distinction between 
Art. 30 and Art. 81 — AIR 1962 Mad 849; 
AIR 1970 Mad 108, Dissented (Jan) 46G 
__— Art, 31 — See also Ibid, Art, 30 
(Jan) 46C 
——~— Art. 3L — Starting point of limita. 
tion — “Reasonable time”, meaning of 
- Jan) 46D 
—— Art, 192 — Suit for enforcement of 
mortgage — Advances secured by deposit 
of title deeds—Starting point of limitation 
(Feb) 111A 
Limitation Act (36 of 1963),.S. 3 — See 
Civil P, C. (5 of 1908),0.9, R. 13 


(Sep) 392 
—S§,5 — See Civil P, C, (£908), O. 22, 
R.9 (Nov) 516 
——§, 12 (2)—Period prescribed by High 
Court Rules for delivery of stamps and 
folios cannot be excluded in computing 
period of limitation. (1975) 79 Cal WN 
553 and S CA T No, 3644 of 1969 (Cal), 
Overruled (Aug) 358B (FB) 


14- 


Limitation Act (4983) (contd.) 
——.5, 14 — Exclusion of time spent in 
infructuous proceedings prosecuted in 
good faith — 'Good faith’ —. Meaning 
(Feb) 100 
~—~S§, 17 — See Tenancy Laws — W., B, 
‘Non.agricultuyal Tenancy Act (1949). 
S. 24 (June) 2625 
——~A1t, 26 — Account stated — Essence 
of - (Dec) 567 
——Arts. 44 and 58 — Starting point of 
limitation — Claim by assignee of insur. 
ance policy — Limitation when starts 
running (July) 29838 
=— Art. 58 — See Ibid, Art, 44 
(July) 298B 
——~Art, 62 — Suit for recovery of tax 
dues by Calcutta Corporation — Starting 
point of limitation (Sep) 420 
~— Arts, 64 and 65 — See also 
(1) Tenancy Laws — Bengal Tenancy 
Act (8 of 1885), Sch. 8, Art. 3 
i (Sep) 484B 
(2) T. P. Act (1882), S. 105 (July) 312C 
—— Arts. 64 and 65 — Suit against co. 
sharers for recovery of possession— Filed 
within 12 years from the refusal to deli. 
ver possession — Suit was maintainable 
: (Sep) 484D 
——Art, 74 — Suit for malicious prosecu. 
tion — Criminal proceedings quashed — 
Application to Supreme Court for leave 
to appeal dismissed —- Whether such 
application extends limitation (July) 802 
——Art. 113 — Suit for declaration — 
Right to sue accruing in 1967 — Defen. 
dant continuously in possession — Suit 
in 1971 — Held barred by limitation 


(Oct) 463C 
——Art. 119—See Arbitration Act (1940), 
S, 89 (Jan) 37C 


Arts. 132 and 218 (3) — Application 
for leave to appeal to Supreme Court — 
Limitation—Applicant entitled to exemp- 
tion of both the periods taken for obtain. 
ing certified copies of judgment and of 
decree (Aug) 358A (FB) 
——~Art, 187 — See 
(1) Arbitration Act (10 of 1940), S. 20 
(June) 271B 
(2) Tenancy Laws — W. B. Non.agri-. 
cultural Tenancy Act (1949), S, 24 
(June) 269A 
—~Art, 187 — Application for personal 
decree under O. 34, R. 6, C, P. C,—Start- 
ing point of limitation (Dec) 589 
— Art, 213 (8)—See Ibid, Art, 132 
(Aug) 358A (RB) 
Maharashtra Agricultural Lands (Coiling 


on Holdings) Acs (27 of 1964} 
See under Tenancy Laws 
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Mahomedan Law — Wakf—Mutwalliship. 
— Cannot be considered as property 

l (Mar) 133B- 
~—— Wakf.al.al-aulad — Interest of the- 
beneficiary — True nature and incidence: 
of such interest (Mar) 188C 


Motor Vehicles Act (4 of 1939), S. 95 — 
Limits of liability of insurer—'Passenger” 
— Who is (Feb) 109A 
——S, 110.B— Accident due to negligence: 
of conductor of bus in giving signal to. 
move bus before respondent could board 
it and as also contributory negligence of 
respondent in trying to board over. 
crowded bus with books in one hand — 
Held that ratio of negiigence-of respon. 
dent and that of conductor as l: 2 was. 
corrtectly fixed (Feb) 109B 
——S, 110.B— Claim for personal injuries 
— Compensation — Factors to be consi. 
dered (Nov) 547B 
—-~S, 110.58 — Compensation — Loss of 
earning capacity — Decisions under 
Workmen’s Compensation Act are not 
relevant (Nov) 547C. 
——S, 110.D — Appeal — Procedure — 
Cross.objection by respondent is main. 
tainable (Nov) 547A 


MUNICIPALITIES 


— Bengal Municipal Act (45 of 1932), 
S. 61 — “Shall give not less than fifteen 
clear days’ notice of meeting’— It means. 
exclusive of day of service and exclusive 
of day on which meeting is held 
(Jul) 324A 
——S, 61 (8) — Delayed service of notice 
on some of Commisaioners— Effect 
` (Jul) $24B 


— Caloutta Hunloipal ,Act (83 of 1951); 


5, 247, Proviso—Purchaser— Meaning of 


— Proviso does not apply to a donee 
. (Sep) 4204. 
——Ss. 251 and 253 — Suit for recovery 
of tax dues to Corporation—Other modes 
of recovery in Chap, VIL need’ not be 
exhausted before a suit can be entertained 
. (Sep) 420C 
——5, 251—Suit for recovery for arrears 
of tax — Fact that suit is filed during pen. 
dency of appeal against dismissal of 
objection by tax payer if makes it non. 
maintainable (Sep) 420D 
——S, 258—See Ibid, S. 251 - (Sep) 420C 


Negotiable Instruments Act (26 of 1881), 
Ss, 10 and 85 — Relationship of banker 
and customer — Payment of cheque by 
Bank— Bank when liable (Feb) 55B 
——§, 85—See Ibid, S, 10 (Feb) 55B 


PANCHAYATS 


— West Bengal Zilla Parishads Act (33 of 
1983), S. 42 (2).and R. 175 of Rules framed 
under the Act — Registration of vekicle 
and boats and imposition of levy —‘Vehi. 
cle’— Word used in the later part of 5, 42 
(2) includes ‘boat’ (Jar) 12 


— West ‘Bengal Zilla Parishads Rules. 


(1963), R. 175 — See Panchayats — West 
Bengal Zilla Parishads Act (1988), §.42(2) 
(Jar) 12 


Partnership Act (9 of 4932), Ss, 44 ani 69 
(8)'(a) — Dissolution of Partnership by 
Court—No prayer to that effect —. Provi- 


pal of S, 44 would not assist the appli- 


can . (Jul) €21B 
wear 69 (1) and 69 (4) (b) — Suit for 
injunction and accounts of the partner. 
ship~—Not covered by S, 69 (4) (b) 


-—S. 69 (8) (a)—See Ibid, S. 44 
(July) €21B 
Patents Act (39 of 4970), S. 2 TA 


‘. Salient features Feb) 77A 
——-S, 67 — See Ibid, S. 87 heed 77C 
——S,71 — See Ibid, S.87 (Feb)77C 


~—-Ss, 87, 88 — “Licences of TE — 
Endorsement (Feb) 77B 
=—-Ss, 8771, 67—Patent endorsed with 
words. “Licences of right” and published 
in oficial gazette—Application for recti. 
fication not made by aggrieved persor — 
Entry in Register of Patents must be 
deemed to be correct (Feb) 77C 


——S, 88 — See Ibid, S. 87 (Feb) 77B 


Presidency Small Cause Courts Aot (46 of 
1882), S. 19 (o) — See Partnership Act 
(1982), S. 69 (1) (4) (b) (July) 321A 


Presidency Towns Insolvency Act (3 of 
4909), S. 13 (2) — Application for adj.di- 
cation—Facts to be proved by applicant 
— Duty of Court (Jan) 16 


Provincial Insolyenoy Act (6 of 41930), 
Ss. 10, 18 and 35 — Order of the Court 
declaring a person insolvent — Appfica- 
tion for annulling said -declaration re- 
jected — Interference (Mar) 141A 
S, 18—See Ibid, S. 10 (Mar) 1414 
——S. 35 — See also 

(1) Ibid, S. 10 © ar) 141A 

(2) Civil P. C. (1908), S. 115 (Ma) 141B 
——S. 35—Order by Additional District 
Judge rejecting application annulling 
order adjudicating a person as insolvent 
— Competency (Mar) 141C 
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Provincial Small Cause Courts Act (9 of 
4887), S. 15 — See Partnership Act (1982),. 
S. 69 (1) (4) (b) (July) 321A 


Railways Act (9 of 4890). S. 77 (Prior to 
amendment in‘,1961) — Notice — Claim 
for loss of goods in transit — Notice: - 
served on Chief Commercial Superinten- 
dent is valid (Jan) 46A. 
~—§,77 — Exemption under — Defen- 
dant to prove loss after 30 days of termi- 
nation of transit (Noy) 586D 
5, 80—Suit for non.delivery of goods 
by endorsee of railway receipt — Main- 
tainability (Nov) 586A 
—-S, 80—Suit for non-delivery of goods. 
— Jurisdiction of Court to entertain suit 
(Nov) 586B 
Registration Act (46 of 1908), S; 17 — 
Award — Retirement of partner— Clause 
in award dealing with assets of firm — 
Award, held did not require registration 
(Aug) 852A: 
-—-S, 47 — See also Tenancy Laws — 
W. B, Estates Acquisition Act (1954), 
S. 5A ' (Aug) 347A 
-—-5, 47— Applicability - (Aug) 347B- 


Requisitioning and Acquisition of Immov- 
ale Property Act (30 of 1952), S. 8 (2) 
and (3) — Quantum of compensation — 
Determination of (Mar) 180 | 


Sale of Goods Act (3 of 1930), S. 24 — 
Alleged oral agreement empowering pur. 
chaser to reject tractor if purchaser was. 
not satisfied —The purchaser having used 
the tractor and reasonable time to reject 
having passed, the property in the goods, 
held, had already passed to the purchaser 
(Feb) 49 
Specific Relief Aot (47 of 1963), S.: 15 (b) 


— Agreement for_reconveyance—Specific 


performance at the instance of assignee 


of vendor (Sep) 448. 
——-S, 84—Further relief —When need be- 
claimed (Oct) 463B 


~——S, 34 — Suit for declaration of title- 
and for partition — Agreement not to 
partition properties being without consi. 
deration is not enforceable in law— Prayer: 
to set it aside is unnecessary — Suit is 
maintainable (Oct) 509C: 
——5. 42 — See Civil P. C, (5 of 1908), 
0.7, R.7 (Oct) 486: 


Succession Act (39 of 1925), S. 150, Second: 
Explanation and Illustration III and 
S. 142 — Bequest of some money not 
necessarily part of the estate and not 
distinguished from all others of the same 
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maneesion Act (contd) . 
kiad — Held it was not a specific but a 
demonstrative legacy (Mar) 147A 
S, 202 s Jurisdiction under — Scope 
(Mar) 147D 
—ss, 211, 307 — Executor — Vesting of 
property in— Probate, necessity of 
(Nov) 559A 
——-§, 214 — Decree passed in an admin- 
istration suit in terms of orders passed on 
compromise — Execution proceeding — 
5, 214, held, not applicable (Mar) 147B 
ri 214—Suit against. debtor — Produc. 
` gion .of succession certificate is not a 
2ondition precedent to the institution of 
che suit Mar) 147C 
—~Ss: 218, 273 and 283 — Application 
for grant of letters of administration — 
Question of title (Sep) 899A 
= Ss, 244, 245 — Application by minor 
2xecutor duly represented by certificated 
‘guardian—Maintainable (Sep) 399B 
——~5, 245—-See Ibid, S. 244 (Sep) 899B 
— S, 263 — Application for revocation 
of probate—Locus standi of applicant 


(Mar) 140 

—S. 278 — See also Ibid, S. 218 
(Sep) 899A 
—s. 983 —See ibid,S.218 (Sep) 8994 


——-S, 307— See Ibid, S. 211 (Nov) 559A 
TENANCY LAWS 


— Bengal Tenancy Bot (8 of 4885), Sch, II, 
Art, 3 — Suit for declaration of raiyati 
interest under landlord auction purchaser 
in execution of rent decree and for pos. 
zession — Art. 8 applies, AIR 1972 Cal 
376, Reversed on rehearing of appeal 


(Oct) 502 
—«S§ch, 3, Art, 3—Dispossession— Mean. 
ing i (Sep) 434B 


iat Bengal Estates Acquisition Aot (4. 


of 1954), S. 2 (b) and (j)—Agricultural and 


Non.agricultural Land—Determination of 
(Nov) 556B 

——Ss, 2 (p) and 42—Expression Tenure” 
not’ defined in Act and used in S, 42 — 
Provisions of S,5(1), Bengal Tenancy 
Act may be looked into for gathering its 
meaning (Nov) 556D 
——S, 3 — See West Bengal Non.agricul- 
tural Land Act (1949), S.11 (Nov) 556E 
. 4 — Non.agricultural tenancy — 
Interests of tenants do not vest in State . 
(Sep) 428B 

——S§, 5A — Transfer by raiyat or inter. 
mediary before vesting — Registration of 
transfer subsequent to vesting — Land 
under transfer does not vest (Aug) 847A 
‘——§, 42—See Ibid, S. 2 (p) (Nov) 556D 


eet 


' by landlord 


Tenancy Laws — W. B. Estates Acquisition 
Act (contd.) 
——S, 42-A (2) — See Civil, P. C, (198), 
8.9 (Nov) 556A 
——S, 57.B—Questions of title — S. 57-B 
does not apply : (Jun) 274 
—5§, 57.B — Correctness ‘of record of 
rights — Can be challenged if substantial 


_ question of title involved - {Oct) 499A 
——-§, 57-B— Section not retrospective. `` 
(Oct) 499B 


— West Bengal Land Reforms Act (18 of 
(1956), S. 8—Pre.emption — Application 
for, on ground..of being co.sharer — 
Amendment application claiming: pre. 
emption on ground of vicinage — Main. 
tainability. AIR 1971 Punj and Har 418, 
Dissented from . (Oct) 432A 


—West Bengal Non-agricultural Tenancy 
Act (20 of 1949), S. 4 — Transfer of non. 
agricultural land by tenant — Landlord 
seeking pre.emption— Matter to'be proved 
(Jun) 262G 
——S.11—W. B. Estates Acquisition Act 
(1 of 1954), S. 8 — Both Acts are special 
laws — Hence no aun oe of repeal of 
earlier by later W. B. Act can arise 
(Nov) 556E 
——S. 11 (2), Proviso — Non.agricultural 
land—Enhancement of rent—Limit of 
(Nov) 556F 
SS, 24, 33— —Application for pre-emp. 
tion by landlord—Notice under S, 23 not 
served upon him—Limitation commences 
from date of knowledge to landlord atout 
transfer , (Jun) 262A 
—~S, 24 — Tenant committing frauc by 
suppressing transfer from Jandlord—Pre. 
emption application by landlord—Limi. 
tation (Jun) 262B 
——S, 24 — Partition of non-agricultural 
holding by co.sharers without the con. 
sent of landlord__Effect (Sep) 488A 
——S. 88—See Ibid, S, 24 (Jun) 262A 


Transfer of Property Act (4 of 1882), 5, 8 
—Deed — Construction — Compromise 
decree in eviction suit whether creeted 
fresh tenancy - (Jan) 38B - 
—-S.41 — Protection under — Plea of 
purchase in "good faith”—-Validity 


(Oct) 439C 

2228; 51— Applicability—-See Trusts Act 

(1882), S.l4 (Feb) 104B 
——§. 54 —See 


(1) Municipalities — Caleutta Munici 
. pal Act (88 of 1951), S, 427, Proviso 
(Sep) 420A 

(2) Tenancy Laws — W. B. Estates. . 
sa aaa Act (1954), S. 5.A 

~ (A ug) 347 A. 
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Transfer of Property Act (contd.) 

5, 55— See Contract Act (1872), S 
(Nov) S538 

eS, 55 (6)—Buyer’ s change — Deposit 

of earnest money — Refund — Right of 

buyer (Jun) 285B 


~S, 58—See also Limitation Act (9 of 
#908), Art. 182 (Feb) 1LIA 


mS, 58 — Equitable mortgage — Deposit 
of title deeds — Mortgage in satisfaction 
of time barred debt — §, 25 (8). Contract 
Act not attracted (Feb) 111B 


mS, 105—Lease from month to month 
_~~Pay ment of rent according to Calendar 
month not sufficient by itself to prcve 
that lease was from first to last day of 
month (Mar) 123B 
mm p 105—Limitation Act (86 of 1963), 
Arts, 64, 65—Lessee taking possession of 


adjoining land of lessor— Plea of adverse . 


wossession—Maintainability (July) 312G 


-~—~—~S.. 105 — Lease or licence — Deter. 
mination (Aug) 837B 
~S, 106 — Notices of termination of 
tenancy — Service on tenant’s attorney 
ån his personal capacity is valid 

(Mar) 123E 
~S, 166—Two notite to quit—Waiver 
of first notice by lessor — Inference as to 


— Validity (May) 224B 
<D, 106—Notice to quit in firm's name 
ome Valid (Oct) 495C 


«S, 109—See Ibid, S. 198 (May) 224C 
S, 111—See Ibid, S. 116 (July) 812A 


~S, 111 (c) — Acceptance of surrender 
— Letter by tenant intimating surrender 
of lease on certain future date — No 
writing by landlord necessary as token of 
acceptance (May) 2€5B 


~S, 111 (e) — Month to month tenant 
offering to surrender lease on certain 
date — Tenant holding over—Subsequant 
notice to quit — Surrender held not acted 
upon (May) 265C 
wowee§, 111 (f)—Determination of lease by 
implied surrender — Inference of 
(Apr) 174 
o-mo§, 111 (£}—Lessee inducted in 1951— 
Lessee accepting registered lease for 15 
ears in 1955 — Original lease ought to 
‘be held to have been surrendered 
(Apr) 189B 
m9, 114 — Section does not apply to a 


ease of forfeiture under W. B. Prem.ses . 


Tenancy Act (Oct) 472D 
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— 5S, 114.A— Right of lessee to notice— 
Lessee sub.letting part of premises — 
Lessee not entitled to notice (Apr) 189A 


— Ss. 116 and 111—Tenancy by holding 
over—Question as to— Determination of 
(July) 312A 


—S. 122—Sale and gift—Distinction — 
See Municipalities—Calcutta Municipal 
Act (33 of 1951), S. 427, Proviso 

(Sep) 420A 
—Ss, 196, 109 — Payment of rent ac- 
cording to English calendar month—Pre. 
sumption (May) 224C 


Trusts Aat (2 of 1882), Ss. 14, 32, 82 — 
Constructive or resulting trust — Duty 


of trustee (Feb) 104B 
—S, 32—BSee Ibid, S. 14 (Feb) 104B 
-—S. 82—~See Ibid, S. 14 (Feb) 1048 


West Bengal Children Act (30 of 1959), 
S. 28 — Question whether accused is a 
child or not — Determination of — Rele- 
vant date, 1977 Cri L J 1501 (Cal), Over. 
ruled (Nov) 529 (RB) 


West a Estates Acquisition Act (1 of 
1954 
See under Tenancy Laws. 


West ii Land Reforms Aot (10 of 
1956 
See under Tenancy Laws, 


West Bengal Non.agricultural Tenancy Aot 
(20 of 1949) 


See under Tenancy Laws. 


West Bengal Premises Tenancy Act (12 
of 1956) 


See under Houses and Rents, 


West Bengal Relief Undertakings (Spesial 
Provisions) Act (48 of 1972}, Pre. — See 
Constitution of India, Art. 246 

(May) 215B (RB) 


—-S, 3—See also Constitution of India, 
Art, 245 (May) 215B (FB) 


Ss. 3, 4, 5.6 — Notifications under 
S.3— Words "immediately before” — 
Construction. Suit No, 241 of 1968, D/. 





19-5-1977, Reversed (Aug) 379G 
——S, 4—See 
(1) Ibid, S, 3 (Aug) 379C 


(2) Constitution of India, Art, 246 
(May) 215 (RB) 
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AIR 1978 CALCUTTA I 
SABYASACHI MUKHARJI, J. 


Daga Auto Service Pvt. Ltd. and ar- 

other, Petitioners v. The Land Acquis- 
tion Collector (Special Railway Cell), 
Respondent, 

Matter No. 88. of 1975, D/- 29-7-1977.. 

Land Acquisition Act (a of 1894), Sec- 
tion 5-A — Report of Collector — Consż- 
deration of alternative site while mak- 
ing report — Scope of, 

Whether or not there is any alterna- 
tive land which could be acquired or the 
purpose of acquisition would be better 
served by acquisition of any other pro- 
perty are not relevant as such but only 
relevant to the extent that if there ıs 
any alternative accommodation availab_e 
which could be acquired without causirg 
inconvenience or less inconvenience or 
the purpose intended would be better 
served by acquisition of that property 
and if the Land: Acquisition Collector 
does not take that. land into considere- 
tion for acquisition then the order ard 
the report may become vulnerable as 
arbitrary, (Para 2) 
/ Jt is not in all cases ‘that the Land Ac- 
quisition Collector is required to go into 
the technical aspect of the preference in 
a particular acquisition proceeding. Whet 
he has to be satisfied, however, is that 
there are cogent reasons- for not accepi- 
ing the alternative property. To that 
limited extent, the Land Acquisition Col 
lector is obliged to consider the question 
of any alternative site proposed to him. 

(Para 3) 

Merely suggesting an alternative site 

is not enough because the requiring at- 


TU AU/D324/77/AYP/WNG 
1978 Cal/l I G—290 


thority or the acquiring authority îs en- 
titled to make a choice from several 
alternatives even assuming that they are 
alternatives, But it has to be indicated 
that the alternative sites proposed are 
better sites in the sense that either these 
would better subserve the purpose of the 
requiring authority or that these would 
cause less hardship to the persons whose 
properties are seing acquired or that 
these would be less expensive for the 
purpose. In the absence of such sugges- 
tions the challenge to the report of the 
Collector cannot be upheld. AIR 1976 
Cal 393 and AIR 1976 Cal 282, Rel. on. 
(Para 3} 
Cases Referred: Chronological Paras 
AIR 1977 SC 497: (1977) 1 SCC 715 4 
AIR 1976 Cal 282 2 
AIR 1976 Cal 393 1, 2 
Biswarup Gupta with S, Pal, for Peti- 
tioners; Bhaskar Gupta and M. A. Law, 
for Respondent. : 
ORDER:— In this application under 
Art. 226 of the Constitution the petition- 
ers have challenged the notification 
under S. 4 of the Land Acquisition Act, 
1894, the report made under 5, 5-A of 
the said Act and the notification issued 


- under S. 6 of the said Act dated 7th Jan., 


1974. This application relates to the ac- 
quisition of premises No, 29, Chitta 
Ranjan Avenue, Calcutta and the area 
comprised is 0506 hectres. The said noti- 


‘fication and the said report have been 


challenged on several grounds. Most of 
these grounds are similar to the grounds 
taken in the case of Banku Behari Dutta 
v. State of West Bengal which is report- 
ed in AIR 1976 Cal 393. In view of the 
said decision, learned counsel for the 
petitioner did not press most of these 


* 2Cal. {[Prs. 1-2] Daga Auto Service v. Land Acquisition Collector 


grounds. In view of the decision of the 
Supreme Court in the case of Kalumiya 
Karimmiya v. State of Gujarat, (1977) 1 


_ SCC 715: (AIR 1977 SC 497) most of 
these grounds are no longer open to 
challenge by the petitioner. The only 


ground upon which this application was 
pressed was that the petitioner had sug- 
gested to the Land Acquisition Collector 
tha; there were alternative accommoda- 


tions available in premises No. 20, 
Ganesh Chandra Avenue and premises: 
No. 23, Chitta Ranjan Avenue, Calcutta 


but the Land Acquisition Collector, ac- 
cording to the petitioner, without apply- 
ing his mind to the suitability of the 
alternative accommodation offered, had 
‘made his report upon which the notifica- 
tion under S, 6 has been issued in the 
instant case. Iti was, therefore, urged 
that both, the report of the Land Acqui- 
sition Collector under S. 5~A of the said 
Act as well as the notification issued 
upon that report under S. 6 of the Act, 
are liable to be set aside. 

2. In Para. 14 .of the - petition, the 
petitioners have stated that the object of 
acquiring the petitioners’ property was 
stated by the representative of M. R, T. S 
at the first day’s hearing to be an open- 
ing for landing stairs to the platform 
for the line passing from south. to north 
for the rapid transit underground sys- 
tem, It was submitted on behalf of the 
petitioners that the overhead manifesta- 
tion of underground landing stairs was 
but insignificant and assuming without 
admitting that such. landing stairs must 
be had there, if at all, only a portion of 
the south-east portion of the property 
of approximately 100 sq. ft. would be 
needed, of the total area of the peti- 
tioners’ Petrol Pump consisting of 5140 
sq. ft, approximately, that is, about 7 
cottahs. It is the case of the petitioners 
that the respondent No. 1 agreed to in- 
vestigate and find out the suitability of 
the alternative sites, . viz. 20, Ganesh 
Chandra Avenue and 23, Chitta Ranjan 
Avenue, Calcutta, It was further stated 
that on the said alternative sites there 
were some kucha structures. It appears 
that thereafter the Land Acquisition Col- 
lector had referred the matter to the 
requiring authority, viz, Metropolitan 
Transport Project Railways and they by 
a letter dated 30th March, 1973 had in- 
timated to the Land Acquisition Collec- 
tor that the alternative premises would 
not suit them. The Land Acquisition Col- 
lector in his, affidavit-in~opposition in 
answer to Rule Nisi, in the instant case, 


y 
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has stated that the suggestion cf the 
petitioner company`was referred to the 
Chief Project Engineer, M. T. P. Rail- 
ways for consideration. The- requiring 
authority, in reply, had intimated that 
the alternative accommodations, as 
suggested, would mot suit the require- 
ment of the requiving authority. The 
Land Acquisition Collector has further 
noted that the premises in question of 
the petitioners was acquired for a stair 
case for the use of the platform in con- 
nection with mass rapid transit system 
schedule. One Mr. Govind Narayan 
Fadke has affirmed an affidavit on 12th 
July, 1977 on behalf of the requiring au- 
thority. In his said affidavit he haz stat- 
ed, after giving the history of the scheme 
and the need for the said scheme, that 
at the time of the hearing of the objec- 
tion, the proposed land acquisition plan, 
as per Gazette, was shown to the peti- 
tioners and at the time of the ‘hearing of 
the said objection, the petitioner com- 
pany had prayed for exclusion of ‘the 
petrol pump from acquisition and ‘had 
suggested for the acquisition of adjacent 
premises, iie, No. 20, Ganesh Chandra 
Avenue ang 24, ‘Chittaranjan Avenue, 
Calcutta. The said suggestion of the peti- . 
tioner company was referred +o the 
Chief Project Engineer for consideration. 
The requiring authority had intimated 
to the Land Acquisition ‘Collector that 
the alternative >remises, as- suggested, 
would not ‘be suitable. He has further 
stated that the requiring authority did 
not find any alternative suitable accom- 
modation in that area om technical 
ground and therefore on consideration of 
the different aspect the Land Acquisition 
Collector had not entertained the sug- 
gestion for alternative sites, í 
The question that falls for considera- 
tion is how far any alternative accom- 
modation suggested by a party whose 
land is proposed to be acquired ‘requires 
to be considered by the Land Acquisi- 
tion Collecter before making his report 
under S. 5-A of the said Act, The main 
purpose of making a report under `S. 5-A 
of the Act is to find ut whether the 
purpose proposed is a public purpose and 
whether there is any objection te the 
acquisition of the land for the saic pur- 
pose, Whether or not there is any alter- 
native land which could be acquired or 
the purpose of acquisition would be bet- 
ter served by acquisition of ‘any other 
property are not relevant as such ‘but 
only relevant to the extent that if there 
is any alternative accommodation avail- 
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able which could: be acquired without 
causing inconvenience or less inconveni- 
ence or the purpose intended would oe 
better served: by acquisition of that pro- 
perty and if the Land Acquisition Col- 
lector does not. take that Iand into can- 
sideration for acquisition then the order 
and the report may become vulnerable 
as. arbitrary. Now; im this case it. appeers 
that the Land Acquisition Collector was 
referred to certain alternative sites 3y 
the petitioners, The requiring authority 
stated that those sites would not suit 
them. It has been stated im the affidavit 
om behalf of the requiring authority that 
there were technical reasons why the 
said, land, suggested! as alternative sit3s, 
would not he suitable for the purpcse 
intended to be served. It io not alleged 
that the preference of the requiring au- 
thority to the site im question of the pe- 
titioner for technical reasom is mala fide 
or for oblique purpose It is true that 
the requiring authority has mot indicated 
any reason why for technical ground. the 
alternative sites; suggested has been 
found to be unsuitable: But it is not in 
all cases that. the Land! Acquisition Col- 
lector is: required to go intm the techni- 
cal aspect of the preference im a parti- 
cular acquisitiom proceeding. What he 
has; to ‘he satisfied, However, is that there 
are cogent reasons for not accepting the 
alternative property. To that limited ex- 
tent, the Land Acquisitiom Collector is 
obliged to consider the question of any 
alternative site proposed to him, Reli- 
ance was placed. am behalf of the respcn- 
dent on certain. observations of Basak, J. 
in. the case of Sakti Pada w. Collector, 
Hooghly District, AIR 19%6, Cal 232. 
There, the learned Judge had observed 
that. whether the purpose of requisition 
or acquisition was a public purpose and 
whether the purpose is within. the secpe 
of the Act. in questiom or not might be 
examined by the Court but. if the requi- 
sition or acquisition was for public pur- 
pose and an order was passed for a pir- 
pose within the scope of the Act, then, 
according’ to the Tearned’ Judge that was 
the. end of the matter so far as Courts 
were concerned. It was not for the Court, 


according to the learned Judge, to eza- 


mine whether that object or purpose 
could be achieved by acquiring or acqui- 
sition of a particular land or not, It was 
a matter entirely for the Government 
and its officers to ascertain. The Court 
could nat, learned Judge held, interfere 
im such. a case or say that the particclar 
object would be achieved by a partieclar 
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land or not. If by aforesaid observations 
the learned Judge meant to indicate that 
what the Land Acquisition Ccllector was - 
required to examine was.whether a par- 
ticular purpose was a public purpose 
and whether the land im question was 
adopted for that purpose then no excep- 
tion could be taken to that view of the 
matter, But I do not think it was intend- 
ed to be laid down that if in a particular 
case for acquisition other alternative 
sites were available which were better 
suited and easily available even then if 
the acquiring authority rejects the alter- 
native sites without reason it could not 
be said that the action of the requiring 
authority was not bona fide, Reference 
was made to certain observations of 
mine in the said decision of Banku 
Behari Dutta v. State of West Bengal, 
AIR 1976 Cal 393. There also the peti- 
tioner had suggested certain alternative 
sites but the requiring authority indicat- 
ed that the alternative sites suggested 
would not suit the purpose on technical 
reasons. In my decision, I had indicated 
that fact. I also noticed that apart from 
that. the Land Acquisition Collector in 
his order and in his affidavit had indi- 
cated that the aliernative sites proposed 
would be more expensive, 


3. Therefore, I found that the Land 
Acquisition Collector had exercised his 
functions properly and had not abandon- 


.ed his discretion. But dealing with this 


aspect of the matter I had observed as 
follows (at p. 399):— 


“Furthermore, in this case, the ques- 
tions that the Land Acquisition Collec- 
tor had to determine were whether 
there were any valid objections to the 
acquisition, if the purpose of acquisition 
was a public purpose and if the premises 
im question proposed to be acquired was 
a suitable premises; in these circum- 
stances the fact that there was alter- 
native suitable premises would not, in 
my opinion, entitle the objector to ask 
the Collector not to recommend the 
acquisition of the premises in question. 
In this case, therefore, the Collector was 
not obliged, in my opinion, to consider 
whether there was technical reason for 
preference of the premises in question 
unless it was suggested that the prefer- 
ence of the requiring authority was not 
a genuine preference but was for oblique 
and mala fide purpose. In such a case 
whether there are valid grounds for pre- 
ference indicated by the requiring au- 
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thority or not would become a relevant 
factor for consideration. But in the in- 
stant case there is no allegation that 
preference alleged by the requiring au- 
thority was for any oblique or ulterior 
purpose. In these circumstances, if the 
Collector has made his recommendation 
taking into consideration the preference 
‘though not supported by reasons of the 
requiring autherity together with the 
fact that the proposed alternative sites 
would entail payment of more compen- 
sation for acquisition, in my opinion, it 
cannot be said that the Collector has 
not discharged his functions under Sec- 
tion 5-A of the Act or had abdicated his 
discretion in this matter.” 


In this case there is no separate reason 
of the Land Acquisition Collector as to 
why the alternative sites could not be 
acquired or sheuld not be acquired, But 
here also there is no suggestion that the 
preference of the requiring authority for 
technical reason was for any oblique of 
ulterior purpose. Furthermore, it has 
not been indicated that the alternative 
sites were better suited for the purpose. 
Merely suggesting an alternative is not 
enough because the requiring authority 
or the acquiring authority is entitled to 
make a choice from several alternatives 
even assuming that they are alternatives. 
But it has to be indicated that the alter- 
native sites proposed are better sites in 


the sense that either these would better . 


subserve the purpose of the requiring 
authority or that these would cause less 
hardship to the persons whose proper- 
ties are being acquired or that these 
would be less expensive for the purpose. 
None of these suggestions was made on 
behalf of the petitioners. In the afore- 
said view of the matter, I am unable to 
accept the challenge to the report. under 
S. 5-A of the Act and consequently to 
the notification under S. 6 of the Act. 


4. In the premises, this application 
fails and is accordingly dismissed. There 
will, however, be no order as to costs, 
The Rule is discharged. 


5. The interim order will continue 
for a period of three weeks. 


Application dismissed, 


) 
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AIR 1978 CALCUTTA 4° 

N. C. MUKHERJI AND B. C. RAY JJ. 

Siddheswar Prasad Singh, Appellant 
v. Bhaba Sundari Pramanick Sha and 
another, Respondents, 

S. A. No. 49 of 1972, D/- 21-7-1977. 

(A) Evidence Act (1 of 1872), S, 114, 
Illus. (g) —- Non-production of aczount 
books — Proof of agreement of sale of 
property — Account papers relating to 
excise business not produced — Plaintiff 
also not calling for production of those 
account books — Held, adverse inference 
could not be drawn. AIR 1967 SC 1134, 
Rel. on, (Para 14) 

(B) Evidence Act (1 of 1872), S. 45 — 
Opinion of expert — Handwriting ex- 


pert — Value of. 


It is well settled that the opinion of 
the handwriting expert cannot be taken 
as a substantive evidence unless the 
same is corroborated by other evidence. 
Such opinion given in evidence is nc less 
fallible than any other expert opinion 
adduced in evidence with the result that 
such evidence has to be received with 
great caution. But this opinion evidence, 
which is relevant, may be worthy of ac- 
ceptance if there is internal or external 
evidence relating to the documen: in 
question supporting the view exprassed 
by the expert, The question in each case 
falls for determination on the court's 
appreciation of evidence. (Case law dis- 
cussed). (Para 15) 

(C) Civil P, C. (5 of 1908), S. 100 — 
Interference with finding of fart — 
Lower Appellate Court arriving at its 
finding on due consideration and assess- 
ment of evidence on record — High 
Court has no jurisdiction to interfere 
though finding is erroneous. AIR 1959 SC 


57, Foll. (Para 17) 
(D) Civil P. C. (5 of 1908), S. 160 — 
Reversal of judgment of trial court — 


All findings need not be set aside by 
appellate court. 

It is not necessary for the appellate 
court while reversing the judgment of 
the trial Court to set aside all the find- 
ings of the trial Court. It is sufficient 
if the material findings of the trial Court 
are set aside by the appellate court, It 


is not necessary that an appeal <zourt 
must come to close quarters and meet 
each reasoning of the trial Court. So 


even if some reasons of the trial Court 


_ are not reversed, the appellate judgment 


cannot go down as not a proper 
HC/HU/C916/77/MVI 


judg- 





oN ene t 


1878 
ment of reversal, (1969) 73 Cal WN 328, 


Foll. (Para 18) 
Cases Referred: Chronological Paras 
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M. N., Ghosh and Sourindra Prasad 
Ghosh, for Appellant; S. C. Mitra and 
Paramesh Chatterjee (for No. 1); A, K. 
Dutt, C.D. Roychowdhury and Dipankar 


Chakravarty (for No, 2), for Respon- 
dents. : s 
B. C. RAY, J.:— This appeal is at the 


instance of the plaintiff, Siddheswar Pra- 
sad Singh and it arises out of the judg- 
ment and decree dated 31st of July, 1971 
passed by the Additional District Judge, 
First Court, Alipore in Title Appeals 
Nos. 727 and 735 of 1970 (heard analog- 
ously and disposed by the same judg- 
ment) reversing the judgment and de- 
cree dated April 27, 1970 passed by the 
Subordinate Judge, 5th Court, APOR in 
Title Suit No, 62 of 1966. 


2. The plaintiff appellant brought an 
action against the defendant No. 1. 
Bhaba Sundari Pramanick Sha and de- 
fendant No, 2, Ramadhar Sha Kalwar 
for specific performance of the contract 
of sale of the suit property comprising 
of 8 cottahs of land with pucca struc- 
tures and khola tile sheds executed by 
the defendant No. 1 in favour of the 
plaintiff on 1st of Ashar, 1373 B.S. cor- 
responding to June 16, 1966 stipulating 
to sell the said property for the conside- 
ration of Rs. 7,000 free from all suits or 
Rs. 6,000 with all encumbrances within 
Sravana, 1373 B, S. and received an earn- 
est money of Rs. 4,000, There was alsc 
prayer for an injunction against the de- 
fendants Nos. 1 and.2 from interfering 
with any right of the plaintiff as well as 
restraining the defendant No. 2 from 
entering into the land and collecting 
rent from the tenants in the suit pre- 
mises. It has been stated that suit pro- 
perty was let out to 3 tenants i. e. Satya- 
narayan Singh. Bachaia Keroin and Raj- 
kishore Singh and defendant No. 1 whc 
fs admittedly the owner of the said pro- 
perty had litigations with her tenants 
The defendant No, 1 and her husband so 
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proposed to sell the suit property for a 
consideration of Rs. 10,000 only in view 
of the pending suits and also in view of 
the property being entirely in possession 
of the tenants. The plaintiff oered to 
purchase the same et Rs, 6,000 only with 
all the encumbrances and litigations. The 
plaintiff further offered to pay Rs. 7,000 
only provided the defendant No. 1 would 
make the property free from all suits. 
Ultimately defendant No, 1 in consulta- 
tion with her husband accepted the offer 
of the plaintiff and’ an agreement for 
sale was executed by the defendant 
No, 1 in favour of the plaintiff on 1st of 
Ashar, 1373 B.S. corresponding to June 
16, 1966 agreeing to sell the suit pro- 
perty at Rs. 7,000 only free from all suits 
or at Rs, 6,000 with all encumbrances 
within Sravana. 1373 B.S. and received 
Rs. 4,000 as earnest money from the 
plaintiff for which & receipt was granted 
by her to the plaintiff. The plaintiff re- 
quested the defendant No, 1 and her 
husband to take steps for removal of the 
tenants. But the defendant No. 1 failed 
to take any steps and as such the plain- 
tiff agreeing to purchase the suit pro- 
perty within the stipulated time with all 
encumbrances on Ashar 15, 1373 B.S., 
asked the defendant to hand over the 
title deeds to him. The defendant No. 2 
on coming to know about the agreement 
tempted the defendant. No. 1 to sell the 
suit property for higher price and defen- 
dant No, 1 and her husband demanded 
Rs, 10,000 from the plaintiff but the 
plaintiff refused to accede to their said 
demand. Thereafter the defendant No. 2 
approached the plaintiff to purchase the 
agreement and the receipt offering to pay 
a sum of Rs. 8,000 in the middle of 
Ashar, 1373 B.S. but the plaintiff refus- 
ed. The plaintiff thereafter asked the 
defendant No. 1 to execute the sale deed 
on receiving the balance of considera- 
tion money of Rs, 2,000. The plaintiff 
along with one Kanta Prasad and an- 
other person. it was stated, went to 
Hooghly but could not trace out the de- 
fendant No, 1. On 27th of Sravana, 1373 
B.S. the husband of defendant No. 1. 


disclosed to the plaintiff that the suit 
property had been sold away to some 
other person as , the plaintiff was not 


willing to pay Rs. 10,000. The plaintiff 
thereafter searched the registration office 
and came to know that the defendant 
No, 1 sold the suit property to defen- 
dant No. 2, Hence, this action has been 
brought, This was numbered as Title 
Suit No. 62 of 1966. 
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2-A. The defendants Nos. 1 and 2 
contested the suit and they filed sepa- 
rate written statements. The defence of 
the defendant No. 1 was that she did 
not know the plaintiff and heard his 
name after receipt of the summons ' of 
this suit, She and her husband had ne 
talks with the plaintiff for the sale of 
the suit property to him nor there was 
any agreement with the plaintiff to sell 
him the suit property at Rs. 6,000 or 
Rs, 7,000 as alleged. The defendant No. 1 
- also has not received Rs, 4,000 or any 
sum from the plaintiff as earnest money 
nor did she execute any agreement or 
receipt on receiving any such payment. 
The alleged agreement or receipt, it had 
. ‘been stated, was a forged one. 


3. The defence of the defendant No. 2 
in his written statement was that he 
never tempted the defendant No. 1 by 
offering higher value for sale of the suit 
property to him nor he ever approach- 
ed the plaintiff for purchasing the alleg- 
ed agreement for Rs. 3,000 in the middle 
of Ashar or at any time, There was no 
agreement by the defendant No. 1 to 
sell the suit property to the plaintiff 
and even if there was any such agree~ 
ment the defendant No. 2 being a bona 
fide purchaser for value without notice 
of the alleged agreement was not bound 
by the same, 


4, On April 27, 1970, the Subordinate 
Judge, 5th Court, Alipore after hearing 
the parties held that the plaintiff prov- 
ed that the defendant No. 1 contracted 
to sell the suit property to the plaintiff 
for Rs, 7,000 free from all suits or for 
Rs. 6,000 with all encumbrances. It was 
also held that the defendant No. 1 exe- 
cuted the impugned bainanama and re- 
ceived Rs. 4,000 as earnest money from 
the plaintiff. The defendant No. 2 was 
aware of the impugned bainanama before 
his purchase of the suit property from 
the defendant No. 1 and as such he was 
not a bona fide purchaser for value with- 


out notice of the bainanama. The suit 
was therefore decreed on contest with 
costs, The plaintiff had means to pay 


Rs. 4,000 as earnest money. The defen- 
dant failed to prove that the market 
price of suit property was far in excess 
of Rs, 7,000 as specified in the baina- 
nama. Defendants were directed to exe- 
cute and register a deed of sale in res- 
pect of the suit property in favour of 
the plaintiff within one month from the 
date of the judgment in default the 
plaintiff would be entitled to get the 
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said kobala executed and registered 
through court on behalf of the defen- 
dant. 


5. The defendants Nos. 1 and 2 pres 
ferred two appeals against the said 
judgment and decree and these were 
numbered as Title Appeals Nos. 736 and 
727 of 1970 respectively, These two ap- 
peals were heard analogously and tha 
learned Additional District Judge, First 
Court, Alipore by his judgmert and de~ 
cree dated July 31, 1971, allowed both 
the appeals with costs on secting aside 
the judgment and decree of the trial 
Court and he held that it: would not ba 
proper to impute execution of the deed 
of agreement of sale on receipt. of 
Rs. 4,000 by the defendant No. I merely 
because she denied to further ercss-exa- 
mine the P. Ws. 1 to 4 in addi-ion to 
what had been done by the ` defendant 
No. 2. It was held that the alleged talk 
of sale of the suit property Ly the de= 
fendant No. 1 with the plaintiff did not 
actually take place. The agreement 
(Ext, 1) was held not to be a genuine 
document and the same was not execut« 
ed by the defendant No. 1 on receiving 
Rs. 4,000 as earnest money from the 
plaintiff. It was further held that the 
document (Ext, 1) had been created for 
the purpose of getting hold of the suit 
house on payment of Rs. 2,000 only. The 
defendant No. 2° was held to be a bona 
fide purchaser for value without notice 
of the bainanama (Ext. 1). 


6. It is against this judgment and de~ 
cree the instant appeal has bean prefer- 
red by the plaintiff. 

7. Mr, Manindra Nath Ghose, the 
learned Advocate for the appellant has 
contended that the learned Additional 
District Judge has approached th2 case 
from a wrong stand-point namely that the 
Subordinate Judge presumed that the 
plaintiff's case regarding the agreement 
to sell the suit property by defendant 
No. 1 to the plaintiff had been proved 
as the defendant No. 1 failed ta cross< 
examine the plaintiff's witnesses on the 
defence case sought to be made out rely~ 
ing on the decision in Carapiet’s case 
(AIR 1961 Cal 359). Mr. Ghose has con- 
tended that the Subordinate Judge duly 
considered the evidence of P. Ws. which 
clearly proved that the defendant No. 1 
agreed to sell the suit property at the 
price stipulated and executed the agree- 
ment on receiving Rs 4,000 as earnest 
money out of consideration morey of 


Rs. 6,000. It has been also contended by 
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Mr. Ghose that from the non-examina~ 
tion of the son of defendant No, 1 who 
Is conversant with the sale transaction 
as stated by defendant No, 1 in her de= 
position and the non-production of the 
account papers which are in the custody 
of defendant No, 1’s son an adverse in~ 
ference should be drawn that if the son 
of the defendant No. 1 had been examin- 
ed and the account papers had been pro- 
duced it would have established the 
plaintiff's case regarding the execution 
of agreement of sale of suit property to 
plaintiff by defendant No, 1 and the pay< 
ment of the earnest money to the defen~ 
dant No, 1 by the plaintiff, Mr, Ghose 
has also contended that the report of the 
handwriting expert which has been cor- 
roborated by the evidence of P.W. 2, 
the scribe and P.W, 1, the plaintiff and 
P.W. 3 who was present at the time of 
execution of the document by the defen- 
dant No, 1 clearly goes to establish that 
the signature on the agreement (Ext, 1) 
fs the signature of the defendant No, 1. 
Tt has been submitted that even in 
second appeal if the court of appeal be- 
Tow misunderstood the real point for 
determination in arriving at-a finding of 
fact this court can interfere with the 
findings of fact, 

8. Mr. Syama Charan Mitter, learned 
Advocate for the respondent No, 1 has 
submitted that the court of appeal below 
did not approach wrongly in considering 
the judgment and decree of the court 
below, The lower appellate court has 
rightly held that the defendant No, 1 in 
her written statement stated her case 
specifically and in her deposition she had 
categorically denied to have had any 
falk of sale of the suit-property with 
the plaintiff nor she agreed to sell the 
suit property at the alleged price ol 
Rs. 6,000 with all incumbrances nor dic 
she obtain the sum of Rs, 4,000 as earn- 
est money from the plaintiff, She deniec 
fo have executed any agreement anc 
receipt, The learned ‘Additional District 
Judge on a consideration of the evidences 
held that there was no agreement to sel- 
the suit property to plaintiff and the de- 
fendant did not execute the allegec. 
agreement, The signature on the agrees 
ment was not the signature of the defen~ 
dant No, I and the plaintiff had not the 
means to pay the earnest money and the 
payment of the same was not also prom 
ed. The price of the suit property i 
much more than what was mentioned in 
the alleged bainanama, The defendan= 
No, 2 was held to be a bona fide pur- 
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chaser for value of the suit property 
without notice of the alleged agreement 
of sale, It has also been submitted that 
the image of the defendant No, l’s son 
was nowhere in the picture nor there is 
any evidence that her son had anything 
to do with the alleged agreement of sale. 
The account papers in the custody of the 
fon of defendant No, 1 relate to the ex- 
cise shop, So from non-examination of 
the son by the defendant No, 1 and non- 
production of account papers by defen- 
dant No, 1 no adverse inference can be 
drawn against the defendant No, 1 
Moreover, the plaintiff did not call for 
the production of the account papers 
from defendant No. 1 as required, There 
is no infirmity in the findings of the 
lower appellate court and as such this 
court will not interfere with the findings 
of fact in this jurisdiction, The court of 
appeal below has rightly: held that the 
facts of this case are different from the 
facts of the case reported in AIR 1961 
Cal 359 and as such the principles laid 
down there did not apply to this case. 
9. The plaintiff's case as appeared 
from the plaint is that the defendant 
No, 1 being in need of money to fight 
out litigations with the tenants of the 
suit property at first proposed to sell 5 
cottahs of lend in occupation of tenant, 
but subsequently she changed her mind 
and she and her husband proposed te: sell 
the entire suit property in possession of 
the three tenants for Rs. 10,000, It is also 
the plaintiff's case that the plaintiff 
offered to buy the same for Rs. 7,000 
free from suits or for Rs, 6,000 with all 
litigations, After discussions with her 
husband defendant No, 1 agreed to sell 
the suit property to plaintiff for Rs. 7,000 
free from suits or for Rs. 6,000 with all 
incumbrances on Ist of Ashar, 1373 B.S. 
and in confirmation of the agreement for 
sale defendant No, 1 received Rs. 4,000 
as earnest money admitting to sell the 
suit property within Sravana 1373 B.S. 
and executed a bainanama or receipt. 
The plaintiff reminded the defendant 
No. 1 on 15th of Ashar, 1373 B.S., to 
hand over the title deed to him, Defen- 
dant No. 2 on coming to know of the 
agreement tempted the defendant Mo. 1 
to sell the suit property at a higher price 
and her husband so demanded Rs. 10,000 
from the plaintiff as price of the pro- 
perty which the plaintiff refused to com- 
ply, Defendant No, 1 thereafter sold the 
property to defendant No. 2 for Rupees 
14,000. It was also plaintiffs case that 
defendant No, 2 approached the plaintiff 
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to purchase the agreement for Rs. 8,000 
fn the middle of Ashar, 1373 B.S. but 
the plaintiff did not agree, The husband 
of defendant No, 1 on 22nd of Sravana, 
1373 B.S., disclosed that as the plaintiff 
did not agree to pay Rs, 10,000 the pro~ 
perty was sold to someone else, It is 
necessary to consider how far the plains 
tiff had been able to prove his case, 

10. It may be stated at the outset 
that 6th of April, 1970, was fixed for 
examination of the witnesses for the 
plaintiff, On April 4, 1970, the defendant 
No. 1 made a petition before the court 
praying for adjournment of the date of 
hearing on the ground that a new advo- 
cate had been engaged by her and the 
said advocate required some time for 
preparing -the case. The said application 
was rejected by the Subordinate Judge 
and he proceeded with hearing of the 
said suit on the date fixed, that is, on 
6-4-70. The defendant No, 1 was absent 
on that day end in presence of defen- 
dant No, 2, P. Ws, 1 to 4 were examined 
and they were cross-examined elabo- 
rately by the learned Advocate for the 
defendant No, 2. It also appears from the 
record that on April 7, 1970, the defen- 
dant No, 1 was present, The handwrit- 
ing expert was examined and he was 
exhaustively cross-examined by the de- 
fendant No. 1. The defendant No, 1, how- 
ever, declined to further cross-examine 
the P, Ws, 1 to 4 even though asked by 
the court as evident from the order 
No. 93 dated April 20, 1970, The reason 
is apparent. P. Ws. 1 to 4 have been ex~ 
haustively cross-examined by the defen- 
dant No. 2, Moreover, defendant No, 1 
has categorically stated in her defence 
that she did not know the plaintiff nor 
she had any talk regarding the sale of 
the suit property with the plaintiff and 


she also denied to have executed the 
alleged agreement or receipt and also 
denied to have received Rs. 4,000 as 


earnest ‘money, Of course, it has been 
stated by her in her deposition that her 
husband did everything regarding the 
written statement and she was ignorant 
of its contents. She also deposed that her 
husband conducted the negotiations for 
sale of the suit property. But there is 
specific denial of the defendant No. 1 in 
her deposition as to the execution of the 
alleged agreement and the receipt of the 
earnest money. In such circumstances 
the learned Additional District Judge is 
quite right in observing that this is not 
a case of making out the defence case by 
way of putting suggestions to the oppo- 
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nent’s witnesses in course of cross-exa- 
mination, The learned Additional Dis- 
trict Judge was also right im holding 
that it would not be proper to hold that 
the agreement (Ext, 1) had been execut- 
ed by the defendant No. 1 on receipt of 
Rs, 4,000 merely because she denied. to 
further cross-examine the P, Ws. 1 to 4 
in addition to what had been done by 
the defendant No, 2. The decision in AIR 
1961 Cal 359, A. E, G. Carapiet v, Der- 
derian was rightly held to be not applic- 
able to the facts of this case. That was 
a case for probate of a will executed by 
George Carapiet on 21-12-55. The appli- 
cation was filed by the  testator’s wife 
who along with the Mercantile Bank of 
India were appointed as executors and 
it was provided that a certain sum of 
money was to be given to the testator’s 
sister and the remaining estate would 
come to the wife and she would not re- 
marry, After her death the property 
would ibe delivered to the society named 
in the will for education of the orphans, 
There was no ellegation that the testator 
was in such a bad state of health that he 
‘was unable to execute the will. The doc- 
tors of the nursing home where the tes- 
tator remained for his treatment did not 
also say so. It is only the last witness 
for the opposite -parties Rev. Venkata 
‘Ramiah who stated in his deposition that 
during his visit to the testator on 26-12 
1955 he found the testator not in a sound 
physical and mental condition, This cas® 
was not made out. before nor any such 
question was put in cross-examination to 
the doctors or to the propounder. It has 
been observed (at p. 362 of AIR):— 


“Whenever the opponent has declined 
to avail himself of the opportunity to 
put his essential and material case in 
cross-examination, it must follow that he 
believed that the testimony given could 
not be disputed at all, It fis wrong te 
think that it is merely a technical rule 
of evidence, It is a rule of essential jus- 
tice. It serves to prevent surprise at trial 
and miscarriage of justice, because it 
gives notice to the other side of the 
actual case that is going to be made 
when the turn of the party on whose 


behalf the cross-examination is being 
made comes to give and lead evidence 
by producing witnesses.” 

We, therefore, unhesitatingly overrule 


the first contention raised by the learn- 
ed Advocate for the appellant that the 
approach of the lower appellate court in 
deciding the appeal is wrong. 
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11. The next question ‘that requires 
to be decided is whether the plaintiff nas 
been able to prove satisfactorily zhe 
story of the alleged agreement of sale 
and the execution of’ the ‘bainanama 
(Ext, 1) by the defendant No. 1 on pay- 
ment of the earnest money of Rs. 4,000. 
It has been stated by the  plainiiff, 
P.W. 1 in his deposition that in the first 
part of 1966 or in February/March, 1866, 
the talk of purchase between him end 
the defendant No. 1 and defendant Nc. 2 
took place. Rajkishore knew it. The talk 
took place-in the house of Rajkishcre. 
P.W. 4, Rajkishore Singh, stated that he 
could not say to whom the defendant 
No. 1 proposed to sell the disputed peo- 
perty, The talk of sale and purchase 5e- 
tween the defendant No. 1 and her bas- 
band and the plaintiff took place not 5e- 
fore April, 1966. He stated that he did 
not know on what date the price of zhe 
disputed property was settled. No out- 
sider knew it. It may be mentioned in 
this connection that defendant No, 1 had 
litigation and trouble with her tenants 
including Rajkishore Singh, P.W. 4. This 
is the only evidence so far with regard 
to the talk of sale of the suit property 
and settlement.of price It is the plain- 
tiffs evidence that Basudeb Manna, 
P.W. 2 who had_a Photo binding shop 
wrote agreement (Ext. 1) from a draft 
prepared by the husband of defendant 
No. 1 and handed over to P.W. 2 whe is 
the owner of the picture 
not known to the defendant No. 1 before 
the date of writing of this agreement. 
Basudeb Manna, P.W. 2 also stated that 
he came to know the plaintiff only three 
or four months before the execution of 
the agreement (Ext. 1) and that he did 
not see the defendant No. 1 or her kus- 
band before the date of execution of the 
the agreement (Ext. 1), He further sat- 
ed that he was called by the plair tiff 
and he was asked by the defendant 
No. l's husband to write out the decu- 


ment (Ext. 1) on the basis of a draft- 


produced by the husband of the defen- 
dant No, 1. He.could not say what hap- 
pened to the draft, He also stated hat 
that was the first and last occasion when 
he wrote. out a document like exhibit 1 
and he did not sign on the agreement 
(Ext. 1). P.W. 3, Kanta Prasad who was 
alleged to be present at the time of exe- 
cution of the. document stated that he 
had been running a grocery ‘shop and 
the plaintiff used to purchase articles 
from the shop on credit.and he also did 


not sign on the agreement (Ext. 1). 


shop and is. 
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P.W. 3 also admitted in his deposition. 
that he was not aware of the contents of 
the agreement.and he stated that one 
adhesive stamp was fixed on the agree- 
ment (Ext, 1). It is unbelievable that the 
husband of defendant No. 1 who had 
prepared the draft of the agreement in- 
stead of writing the agreement himself 
would entrust it to P.W. 2, Basudeb 
Manna, a stranger and an owner of a 
picture shop. Moreover, it is also un- 
thinkable that a sum of Rs. 4,000 that is 
two-thirds of the consideration money 
had been paid by the plaintiff to the 
defendant No. 1 on the basis of an agree- 
ment not signed by the scribe nor sign- 
ed by the witness P.W. 3, Kanta Prasad 
who is alleged to have witnessed the 
payment of the consideration money 
without getting the title deeds of the 
suit property, It is also strange that 
though the husband of the defendant 
No, 1 was present at the time of the 
alleged execution of the agreement 
(Ext. 1) and payment of the earnest 
money he was not asked to sign the 
agreement or receipt es a witness to 
such payment and execution. It is also 
evident from the deposition of P.W. 4 
that no price of the disputed property 
was settled in his presence. Moreover, 
P.W. 4 stated that the talk of sale took 
place in April, 1966 whereas P, W. 2 
stated that such talk took place in first 
part of 1966 or in February/March, 1966. 
Thus there is great discrepancy about 
the talk of sale of the suit property with 
the plaintiff and defendant No. 1 and 
her husband. The defendant No, 1, on 
the other hand, deposed that the plaintiff 


never approached her or her husband 
for any negotiation for negotiating the 
sale of the disputed property. She also 


stated that the. plaintiff never went to 
inspect the suit property with her hus- 
band and she had no talk with the plain- 
tiff that she would sell the suit property 
at Rs. 6,000 or Rs. 7,000. In her cross- 
examination she also stated that she: did 
not see Rajkishore Singh. This being the 
state of evidence the learned Additional 
District Judge-is well justified in holding 
that the alleged talk of sale of the suit 
property by the defendant No. 1 to the 
plaintiff did not actually take place. It 
is evident from the depositicn of D.W. 1, 
defendant No. 1 that her son knew about 
the negotiations regarding the sale of 
the suit property with the defendant 
No, 2. As such non-examination of the 
son of the defendant No 1 cannot lead 


to any adverse inference against the de- 
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fendant No, 1 regarding the execution of ` 


the alleged agreement. The defendant 
No. 1 stated in her deposition that her 
son had an excise shop and many account 
Papers were kept in. connection with 
that business by her son. These account 
papers have- no bearing with regard ta 
the~ alleged transaction of agreement of 
sale with the plaintiff and so from non- 
production of these account papers no 
adverse inference can be drawn against 
the defendant No. 1, The learned Sub- 
ordinate Judge was wholly wrong in 
drawing adverse inference from the non- 
examination of the defendant No. 1’s son 
and from the non-production of the 
account papers without considering their 
relevance in ‘the present case, Moreover, 
the account papers were not called for 
production by the plaintiff as required 
under the Act. 

12, Regarding the payment of the 
parnest money of Rs, 4,000 there is a 
discrepancy between the deposition of 
P.Ws. 2 and 3 who'are alleged to have 
witnessed the payment of the conside- 
ration money. P.W, 3 admitted in his 
deposition that he was unaware of the 
zontents of the agreement, He further 
stated that the document was written 
and one stamp was pasted on the docu~ 
ment. But it appears from the agreement 
that four adhesive stamps were pasted 
on it, The defendant No. 1 categorically 
denied to have executed the agreement 
and to have received the earnest money. 
Moreover, regarding the settlement of 
the alleged consideration money of 
Rs. 7,000. P.W. 4 in his deposition stated 
that the alleged talk of sale and pur- 
chase by the defendant 1 and her hus- 
band went on with the plaintiff, On the 
pther hand, he categorically stated that 
no price of the suit property was settled 
in his presence. He also stated that no 
outsider knew it. There was no other 
witness to’ prove the settlement to the 
alleged consideration money, The court 
of appeal below has therefore rightly 
held that the plaintif failed to prove 
satisfactorily the settlement of conside- 
ration money of the suit property at the 
price as alleged by the plaintiff. We have 
already mentioned that it is not possible 
to believe that the defendant No.. 1 who 
prepared the draft would entrust P.W. 2, 
the scribe who is an owner of the pic- 
ture shop and not known to the defen- 
dant No. 1 and her husband at any time 
to write out the agreement or receipt 
from the draft and the scribe and the 
witness P.W. 3, Kanta Prasad would not 


‘consideration of the 


sign the draft though two-thirds of the 
consideration money was alleged to have 
been paid in their presence to the defen- 
dant No. 1 on the basis of the agreement 
or receipt nor the signature of the hus- 
band as a witness to the transaction was 
taken in the said document, These cir- 
cumstances will spell doubt about the 
genuineness of the document (Ext. 1). 


13. Strong reliance has been placed 
by the learned Advocate for the appel- 
lant on the decisions reported in 44 Ind 
App 98: (AIR 1917 PC 6) Murugesam 
Pillai v. Manickavasaka Pandara where 
it has been held by their Lordships of 
the Privy Council that a practice has 
grown up in Indian procedure of those 
in possession of important documents or 
information lying by, trusting to the 
abstract doctrine of the onus of proof, 
and failing, accordingly, to furnish to 


. the courts the best material for its deci- 


drawn 
for non-produc- 


sion. Adverse inference can be 
against the defendants 


‘tion of these materials, This decision fas 


been followed in AIR 1953 SC 225, Hira- 
lal v, Badkulal. A diametrically opposite 
view has been taken in the case report- 
ed in AIR 1967 SC 1134 Ramrati Kuer 
v. Dwarika Prasad Singh and it hes been 
held that no adverse inference can be 
drawn against the defendant respondent 
in the absence of any prayer by the 
appellant that accounts be produced. 


14. We have already held that the 
account papers related to the excise busi- 
ness and as such their non-production 
cannot lead to any adverse inference 
egaist the defendant No. 1 in respect of 
the alleged agreement of sale of suit 
property. Moreover the plaintiff kas not 
called for production of those eecount 
papers by defendant No; 1, So in view 
cf the above ruling of the Supreme 
Court no adverse conclusion can he 
drawn against defendant No. 1. 


15. The court of appeal below on a 
evidence of the 
handwriting expert and also on a care- 
ful scrutiny of the signature on the re~ 
ceipt (Ext. 1) and other admitted signa- 
tures of defendant No, 1 held that the 
disputed signature in Ext. 1 was not the 
normal signature of the defendant No. M 
and the said signature appeared to be a 
laboured one, We do noi find anything 
to differ from this finding of fact arrived 
at by the court of appeal below. It is 
well settled that the opinion of the hand- 
writing expert cannot be taken as a sub- 
gtantive evidence unless the same fs çor- 
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roborated by other evidence. In AIR 
1973 SC 2200 Ram Narain v. State of 
Uttar Pradesh where it has been observ- 
ed by the Supreme Court that the opin< 
fon. of a handwriting expert given in 
evidence is no less fallible than any 
other expert opinion adduced in evidence 
with the result that such evidence has 
to be received with great caution, Sut 
this opinion evidence, which is relevant, 
may be worthy of acceptance if there is 
internal or external evidence relating to 
the document in question supporting the 
view expressed by the expert. The ques 
tion in each case falls for determination 
on the court’s appreciation of evidence, 
This decision followed the decision in 
AIR 1967 SC 778, State of Gujarat v. 
Vinaya Chandra Chhota Lal Pathi wkere 
it. has been. observed by Raghubar Dayal, 
J. (at pe 780 of AIR):— 


“Tt has also been held that the sole 

evidence of an handwriting expert is not 
normally sufficient for recording a Cefi- 
nite finding about the writing being of a 
certain person or not. It follows that it 
fs not essential that the handwriting ex- 
pert must be examined in a case to prove 
or disprove the disputed writing.” 
The decision in AIR 1973 SC 2200 has 
been followed in a Bench decision of 
this Court reported in AIR 1976 Cal 224 
Sunil Kumar Singh v. Life Insurence 
Corporation of India and it has teen 
held that in spite of opinion of the ex« 
pert the court is entitled to compare the 
disputed writing with the admitted writ- 
ings, A decision as to the genuineness of 
the document cannot be founded solely 
on the expert opinion. The expert opin- 
jon must get support from other 2vix 
dence so that it may be relied upon In 
view of the above decisions the akove 
finding of the court of appeal below on 
the question of the execution of the re- 
ceipt or baimanama (Ext. 1) by the de- 
fendant No. 1 is not at all illegal or un- 
warranted, 

16. With regard to the payment of 
the earnest money of Rs, 4,000 the plain- 
tiffs case is that he obtained Rs. 1500 
from his father and he had Rs, 1,500 
with him and he took loans of Rs. 500 
each from P.W. 4, Rajkishore Singh and 
P.W. 3, Kanta Prasad. The plaintiff has 
stated that he has been employed as an 
Assistant Foreman in the Office of Chief 
Inspectorate of Small Arms, Ichapur and 
he used to draw about Rs, 950 per mcnth 
as. pay, allowances and overtime Jay. 
Not a scrap of paper has been produced 
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to prove his story of employment and 
his monthly emoluments, Though he 
stated that he maintained a bank account 
yet the same was not produced, There 
‘was also no evidence that he obtained 
Rs, 1,500 from his father. It is therefore, 
difficult to infer that the plaintiff had 
with him the said sum which was paid 
as earnest money, Moreover as has been 
observed by the court of appeal below 
it is against normal human conduct that 
the plaintiff would pay a considerable 
sum of Rs. 4,000 as earnest money out of 
stipulated consideration without asking 
for and petting the title deeds cf the 
suit property. In such circumstances we- 
respectfully agree with the finding of 
the court of appeal below that the agree- 
ment (Ext, 1) was created by the plain- 
tiff in collusion with P.W, 4, Rajkishore 
Singh, plaintiffs brother-in-law for the 
purpose to get hold of the suit property 
on payment of Rs, 2,000 only. This view 
is further fortified by the fact that on 
the evidence of P.W. 1 himself the price 
of Rs. 6,000 for 8 cottahs of land with 
pucea structures thereon is very low and 
that is why the property has been pur- 
chased by defendant No. 2 for Rs 14,000, 
which appears to be reasonable and pro- 
per value, We, therefore, hold that the 
story of payment of Rs. 4,000 as earnest 
money to the defendant No, 1 by plain- 
tiff is a myth. 

17. It has been contended on behalf 
of the plaintiff that the defendant No. 2 
has notice of agreement of sale executed 
by defendant No. 1 in his favour prior to 
the purchase of the suit property by de- 
fendant No. 2 and as such defendant 
No. 2 is not a bona fide purchaser for 
value without notice of the said agree- 
ment for sale (Ext. 1). Plaintiff stated 
that defendant No. 2 made a proposal to 
purchase the agreement and receivt fram ’ 
him offering Rs. 8,000 but he did not ac- 
cept the same. In cross-examination the 
plaintiff stated that he had nothing to 
show that defendant No. 2 wanted to 
purchase the agreement frem him for 
Rs. 8,000. None was present then, The 
plaintiff also did not know when defen- 
dant No. 2 came to his brother-in-law, 
Rajkishore with a proposal to purchase. 
P.W. 4, Rajkishore stated that nobody 
was present when defendant No. 2 went 
to his shop to offer to purchase the pro- 
posal and he further stated that nobody 
was present when he reported the pro- 
posal to plaintiff, The defendant No, 2 
stated that he did not go to the house of 
Rajkishore Singh before purchase. He 
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denied that he ever intended to purchas® 
the bainanama rights of the plaintiff, 
This being the state of evidence we un- 
hesitatingly hold that the plaintiff has 
failed to prove the alleged prior know- 
ledge of the defendant No. 2 of the agree~ 
ment (Ext. 1). The defendant No. 2 is, 
as such, a bona fide purchaser for value 
without notice. We have held that the 
agreement (Ext, 1) was not a genuine 
document, We, therefore, do not find any 
infirmity in the findings arrived at by 
the court of appeal below. The decision 
in AIR 1958 SC 1042 Kakumanu Peda- 
subhayya v. Kakumenu Akkamma where 
it has been observed by their Lordships 
of the Supreme Court that if the courts 
below misunderstood the real point for 
determination in arriving at a finding of 
fact, this court could interfere in second 
appeal with that finding does not apply 
to this case. Reference mey be made in 
this connection to the decision reported 
in AIR 1959 SC 57 where it has been 
held that High Court has no jurisdiction 
to interfere in second appeal with the 
findings of fact given by the first appel- 
late court based upon an appreciation of 
velevant evidence. We have already 
found that the court of appeal below 
rrived at its finding on a due considera- 
ion and assessment of evidence on re- 
ord and as such we have no jurisdic- 
ion to interfere with those findings of 
fact even if they are erroneous. 


18. It has been contended on behalf 
of the appellant that the judgment of 
the court of appeal below is not a proper 
judgment of reversal inasmuch as it has 
fot controverted all the findings of the 
krial Court. It is not necessary for the 

ppellate court while reversing the judg- 
iment of the trial Court to set aside all 
the findings of the trial Court, It is suffi- 
Dien if the material findings of the trial 
[Court are set aside by the appellate 
zourt, It is apt to refer to the decision 
reported in (1969) 73 Cal WN 328 Manag- 
ing Committee of Victoria Girls’ High 
School.v. Board of Secondary Education 
where it has been observed by Bijayesh 
Mukherji, J. that it is not necessary that 
jan appeal court must come to close quar- 
ters and meet each reasoning of the 
trial Court. So even if some reasons of 
she trial Court are not reversed, the ap- 
pellate judgment cannot go down as not 
la proper judgment of reversal, 


19. For the reasons aforesaid all the 
rontentions raised on behalf of the ap- 
pellant having failed the appeal ifs dis- 
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missed, The judgment and decree of the 
court of appeal below is hereby con- 
firmed, In the circumstances of the case 
there will be no order as to costs, Let 
the records be sent down to the court 
below immediately, 

N. C. MUKHERJI, J.:— I agree. 


Appeal dismissed, 
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Mohanlal Gangully and others, Peti- 
tioners v. The State of West Bengal and 
others, Respondents. 

C. R, No. 11817 (W) of 1975, D/- 31-8- 
1977. 

West Bengal Zilla Parishads Act (35 
of 1963), S. 42 (2) and R. 175 of Rules 
framed under the Act — Registration of 
vehicle and boats and imposition of levy 
— ‘Vehicle’ — Word used in the later 
part of S. 42 (2) includes ‘boat? — Sec- 
tion 42 (2) and R. 175 bar imposition of 
any fee on the registration of boats by 
Zilla Parishad when they have already 
been registered by other authorities. 
(1949) 53 Cal WN 596, Ref. to. ((1) Inter- 
pretation of Statutes — Fiscal Statutes 
— Beneficial construction. (2) Words & 


Phrases -~ Vehicle). (Paras 7, 8, and 9) 
Cases Referred: Chronological Paras 
(1949) 53 Cal WN 596 8 


Nigam Chakraborty and Samar Kumar 
Rudra, for Petitioners; R. N. Mitra and 
Ranen Mitra, for Respondents Nos. 2 
and 5, 


ORDER:— This Rule. was obtained by 
the six petitioners for cancellation and 
recall of some orders and_ notifications 
which are annexures B and C to the 
petition, 

2. The petitioners carry on trade in 
timber and forest-produce and operate 
100 boats of different length, breadth 
and depth and ply them in the canals 
and rivers of the State of West Bengal, 
Principally, it is alleged, they carry tim- 
ber and other forest-produce to and from 
the reserved and protected forests of 
Sunderbans in 24-Parganas. In exercise 
cf powers conferred under the Indian 
Forest Act, 1927 and in particular Ss. 32 
end 41 rules have been framed for the 
control of transit of timber and other 
forest produce which are known as the 
West Bengal Forest Produce Transit 
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Rules, 1956, Rule 9 provides that ro 
forest produce shall be brought to, er 
removed from, any depot in the Sunde-- 
ban Forest Division except in a boat 
which has been registered by an Office>- 
in-Charge of a Forest Revenue or Check- 
ing Station described in Rule IV ar 
under any other Rules or Act for the 
time being in force and which bears is 
registered number and marks on a com- 
spicuous place on its bows. Rule 15 pro- 
vides for penalty for breach of such law. 
The petitioners were duly registered n 
respect of their boats under the sad 
Rules, The relevant certificates have heen 
annexed to the petition marked .Ann2- 
xure A. The petitioners were howev=2r 
served with a notice by the Administra- 
tor, 24-Parganas Zilla Parishad undar 
S. 42 of the West Bengal Zilla Parishads 
Act, 1963 to register their boats and pay 
fee in respect thereof. The respondent 
No. 3 has been authorised by the Admin- 
istrator to register all non-licensed boets 
in 24-Parganas and to realise licenze 
fees. The notifications are annexed to 
the petition marked B. By another sus- 
sequent notification, the petitioners were 
notified that as they had failed to have 
their boats licensed under S. 42 of tre 
West Bengal Zilla Parishad Act, 19€3, 
appropriate legal proceedings would 3€ 
taken against them unless they took out 
license for such boats, A scale of fees to 
be charged for the. registration was alo 
mentioned in the said notice 
annexed and marked C. The petitioners 
allege that the respondent No. 3 pre- 
tending to be authorised lessee of tre 
Zilla Parishad has bean 
illegally and wrongfully collecting 
licence fee from various persons includ- 
ing one Menchi Charidhari of village 
Phalapur. According to the  petitionecs, 
the Zilla Parishad is authorised to reg:s- 
ter boats only in those cases where such 
boats have not already been register2d 
under any other statute. As the boats or 
vehicles belonging to the petitioners have 


duly been registered with the Forest 
Revenue Department, the responder.ts 
were acting without any jurisdicticn, 


power or authority in requiring the pezi- 
tioners to comply with the aforesaid im- 
pugned order and directions, The peii- 
tioners duly protested against the illegal 
demand by a letter dated 26th February, 
1975 but the same has not been replied 
to. By another letter dated 25th April, 
1975 marked Annexure G to the peti- 
tion, justice was demanded from respcn- 
dents Nos, 1 to 4 but the grievance of 
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the petitioners still remains unredressed. 
It is further stated in the petition that 
the same is made for themselves end on 
behalf of and for the benefit of other. 
boat owners and leave was sought to 
publish under ©. 1, R. 8 of the Code of 
Civil Procedure for this purpose. It ap- 
pears that by an order dated June 21, 
1977 the leave granted for publication 
under O. 1, R. 8 of the. Code was revok- 
ed by Chittatos Mookerjee, J. so that at 


present the petitioners are moving the 
same on their own behalf only. 
3. The main issue involved irn this 


Rule relates to an interpretation cf sub- 
sec. (2) of S. 42 of the West Bengal Zilla 
Parishad Act, 1963. The relevant provi- 
sion of S. 42, sub-sec. (1) is as follows: 

“Subject to such maximum rates as 
the State Government may prescribe, a 
Zilla Parishad may— 

ae . +% +H 

(c) levy the following fees and rates, 
namely:— 

(i) fees on ‘the registration of vehicles 
or boats; : 

(ii) a fee for providing sanitary 
arrangements at such places of worship 
or pilgrimage, fairs and melas within its 
jurisdiction as may be specified by the 
State Government by notification; 


Sub-sec. (2) is as follows: 

“The Zilla Parishad shall not under- 
take registration of any vehicle or boat 
or levy fee thereof and shall not provide 
sanitary arrangements at places of wor- 
ship or pilgrimages, fairs and melas 
within its jurisdiction or levy fee there- 
for if such vehicle has already been re- 
gistered by any other authority under 
any law for the time being in force or 
if such provision for sanitary arrange- 
ment has already been made by any 
other local authority.” 

4. In this connection, it will <elso be 
necessary to refer to R. 175 of the Rules 
framed by the Zilla Parishad under the 
Zilla Parishad Act. 

The same is as follows:— 

“A Zilla Parishad or an Anchalik Pa- 
rishad shall not undertake registration 
of any boat or vehicle if such boat or 
vehicle has already been registered by 
any other authority under any law „for 
the time being in force.” 

Mr. Chakraborty,.learned Advocate ap- 
pearing in support of the Rule mainly 
contended that in view of the bar impos- 
ed by sub-sec. (2) of S. 42 it is not open 
to the authorities of the Zilla Parishad 
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to impose any levy when the boats have 
already been registered under the Rules 
framed. under the Forest Manual. Mr. 
Mitra, learned Advocate appearing to 
oppose the Rule however joins issue and 
submitted that the bar ‘imposed by sub- 
sec. (2) should not be construed to apply 
in all cases of registration. He submitted 
that the scope of the Zilla Parishad to 
impose levy extended over the entire 
territory of the 24-Parganas wherever a 
boat or a vehicle plied. The purpose of 
the certificate or registration which was 
given to the petitioners “was confined 
only to the Sunderbans. The scope of 
the registration under the Forest Manual 
was restricted in its ambit. The Rules 
were obviously for the purpose of con- 
trol of transit of timber and other forest 
produce to and from the Sunderbans, 
Any person acquiring a certificate for 
that limited purpose could not ply a 
boat elsewhere outside the forest area 
without being liable to pay levy impos- 
ed by the Zilla Parishad. Mr. Mitra cited 
an extreme example where a temporary 
certificate was given to a boat for the 
purpose of bringing out a dead body from 
forest. The document concerned was of 
course supplied to him by the petition- 
ers through oversight and the same do 
not form any part of the court’s record. 
The same of course cannot be taken into 
account but Mr. Mitra emphasised the 
same only for the purpose of showing 
that a forest certificate would hardly 
constitute a bar to the Zilla Parishad in 
imposing a levy or fee in terms of S. 42. 

5. Mr. Mitra further pointed out that 
the scheme of the different acts concern- 
ing the local bodies reveals a four-tier 
system in which the Zilla Parishad wag 
the apex, The next one was the Ancha- 
lik Parishad. The third one is 
Panchayat and the fourth one is Gram 
Panchayat, The first three bodies have 
all been empowered under different Acts 
to levy fees. He drew the attention of 
court ‘to S. 86 (c) of the West Bengal 
Zilla Parishads Act, 1963 which confers 
power to the Anchalik Parishad to levy 
fees and rates. The provisions of sub- 
clause (c) of S. 86 (1) are more or less 
similar to that of S 42 (1) (c). There is 
also a similar bar imposed by sub-sec- 
tion (2) after sub-sec. (1) in S. 86. Simi- 
larly, under the West Bengal Panchayat 
Act, 1973 S. 133, sub-see. (1) (c) (i) and 
(ii) confer power upon the Anchalik Pan- 
chayat to impose fees and rates on vehi- 
eles. Mr, Mitra submitted that the sche- 
me of the Act would suggest that the 
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legislature was only anxious that the 
particular vehicle which may come with- 
in the jurisdiction of these different 
local bodies may not be the subject-mat- 
ter of levy by different bodies, He con- 
tended that the exemption or bar im- 
posed by sub-sec, (2) of S. 42 was ins 
tended to give relief only to those vehi-+ 
cles or boats which may have been sub- 
jected to such levy by other local bodies 
within the territorial limits of the Zilla 
Parishad. As-to R. 175, the provisions 
have already been quoted, They seem to 
be clear in imposing a bar in cases of 
boats and vehicles which have been re- 
gistered by any ‘other authority under 
any law’. Mr. Mitra submitted that the 
rule cannot override the provision of the 
Act. According to him, sub-see, (2) of 
5. 42 cannot be-so read as to be in con- 
formity with R. 175. He therefore sub- 
mitted that the rule might be ignored 
by the court and the bar imposed by 
sub-sec. (2) of S. 42 might be interpret- 


ed to be confined to place of worship or . 


pilgrimage, fairs and melas within the 
jurisdiction of the Zilla Parishad. 


6. I am unable to accept the conten- 
tion of Mr. Mitra, Section 42 seems to 
provide for various levies of tolls, fees 
licences etc. Sub-section (e) of S. 1 
relates to fees and rates namely, (i) fees 
on the- registration of vehicles or boats 
and (ii) a fee for providing sanitary. 
arrangements at such places of worship 
or pilgrimage, fairs and melas, 


7. The wordings of sub-sec. (2) are 
not very happy, The same has not been 
expressed in very felicitous language and 
is apt to give rise to some confusion- At 
the beginning it refers to two parts, 
namely, (i) that the Zilla Parishad shall 
not undertake registration of any vehi- 
cle or boat or levy fee therefor and (ii) 
that the Zilla. Parishad shall not provide 
sanitary arrangements at places of wor- 
ship or pilgrimages, fairs and melas with- 
in its jurisdiction or levy fee therefor, 
These two independent levies are men- 
tioned in the first part of the sentence, 
The next part is connected with the ear- 
lier part by the word ‘if’. It is an adver- 
bial clause and the rest of the portion of 
the sentence is intended to govern or 
apply to both the items in the first part 
so that the whole sentence may be read 
as follows by breaking it up into two 
parts. : 

(1) The Zilla Parishad shall not under- 
take registration of amy vehicle or boat 
or levy fee therefor if such vehicle (boat 
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is omitted) has already been registered 
by any other authority under any law 
for the time being in force and (2) the 
Zilla Parishad shall not provide sani- 
tary arrangements at places of worship 
or pilgrimages, fairs and melas within 
its jurisdiction or levy fee therefor if 
such provision for sanitary arrangement 
has already been made by any otter 
local authority, 


Read in the manner indicated above, the 
sub-clause would seem to circumscr:be 
the power of the Zilla Parishad by put- 
ting an express limitation with regerd 
to the power of levying fees and rates 
under cls. (i) and (ii) of S, 42 (1) (©) 


8. But in the aforesaid construction 
of sub-sec. (2) it will be seen that the 
word ‘boat’ has been omitted in the lazer 
part of the sentence. Mr. Chakraborty 
appearing in support of the Rule argued 
that by the initial use of the words 
‘vehicle’ or ‘boat’ the position hav-ng 
been made amply clear the legislature 
may have thought it unnecessary to edd 


the word ‘boat’ once again. In view of 


the context, namely, that the vehicle 
and boat are mentioned at the beginn-ng 
and those are also the subject-matter of 
the levy in S. 42 (1) (c) (i), the contèxt 
would make it possible to read it in 
such a way.. He also submitted that even 
the dictionary meaning of the word 
‘vehicle’ would not exclude a ‘boat. He 
pointed out the meanings given in seve- 
ral dictionaries and submitted that at- 
tachment of wheel or confinement of 
movement to land alone are not necessa~ 
rily implied in the word ‘vehicle’. In zhe 
absence of any express exclusion, vehi- 
cle could be read to include boat. The 
submissions cannot be said to be without 
substance. In this connection, reference 
was made to Maxwell on. Interprétat.on 
of Statutes, lith Edition, page 241 where 
it is said “an omission which the context 
shows with reasonable certainty to have 
been unintended may be supplied, at 
least in enactments which are construed 
beneficially, as distinguished from strict- 
ly”. Beneficial construction in the pre- 
sent context is sought to be made by 
putting a curb on the fiscal statute ed 
in favour of exemption. It is an accept- 
ed proposition that where an exemption 
fs conferred by a statute by an exemp- 
tion clause, that clause is to be inter- 
preted liberally and in favour of the 
assess€e but of course, it must always be 
without involving any variance to he 
language used. A reference may be mede 
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to the case of Commissioner of Agricul- 
tural Income-tax v, Raja, reported in 
(1949) 53 Cal WN 596. © 


9. Rule 175, quoted earlier, is how- 
ever without any ambiguity. If the bar 
under sub-sec. (2) of S. 42 is read in the 
manner indicated above, it is possible to 
harmonise the rule with the provision of 
the Act. Moreover, as Mr. Chakraborty 
has submitted, in the absence of a chal- 
lenge either in the affidavit or -in the 
submission that the rules are ultra vires 
the statute, the same may he interpret- 
ed in a manner which is consistent with 
the statute itself, In view of what is 
stated above, it is to be held that R. 175 
and sub-sec. (2) of S. 42 stand in the 
way of the administration of the 24-Par- 
ganas Zilla Parishad in seeking to im- 
pose any fee on the registration of the 
boats when these have already been re- 
gistered by other authorities. 


10. While holding the same it is how- 
ever noted that the language of the sta- 
tute might have been expressed in clearer 
and more felicitous language. As Mr. 
Mitra suggested it may not have been 
the original intention of the legislature 
not to impose fees on the registration 
of boats when these have been register- 
ed only for a certain limited area in the 
forest for the purpose of carrying tim- 
ber and other forest produce, But a tax- 
ing statute has to be construed strictly 
and if the intention of the legislature 
was otherwise than what is conveyed by 
the language used, it may be appropriate 
for the legislature to amend the Act. 
But so long as the statute continues, in 
the present form it appears that the pe- 
titioners are entitled to tbe exempted 
from being liable to pay levy under Sec- 
tion 42 (c) (i) as they have been already 
registered under another authority. 


li. Mr. Mitra rightly pointed out that 
the petitioners are not before the court 
in any representative capacity and the 
relief, if any, which accrués to them will 
be confined to the petitioners, Another 
thing to which Mr. Mitra drew the at- 
tention of the court is that so far as the 
petitioner No. 3 is concerned the period 
of his registration only held good till 
9-4-75 but as the rule was issued in this 
matter on 30th April, 1975, the said peti- 
tioner is disentitled to get any benefit of 
the order that may be passed in this 
case, Mr. Chakraborty however pointed 
out that the registrations have since been 
renewed. There is no doubt that the ex- 
emption that is claimed is necessarily to 
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be limited to the period for which the 
petitioners fhold valid registration. 

12. In view of what has been stated 
above, the petition -succeeds and the 
Rule is made absolute. ‘There will be no 
order as to costs. 


18. The mandates in terms of prayers’ 


(a), (b), (c), (d) and (e) will be confined 
to the case of the petitioners. ; 
Rule made absolute. 
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SANKAR PRASAD MITRA, C, J. AND 
S. K. DATTA, J. 


Inderlal Agarwalla, Appellant v. M. Be 


Medhora, Respondent, 
Appeal No. 316 of 1971, Insolvency 
Case No, 9 of 1970, D/- 11-5-1977. 
Presidency .Towns. Insolvency Act 


(3 of 1909), S. 13 (2)— Application for ad- 


judication — Facts to be proved by ap- 
plicant — Duty of Court. 


A petitioner applying for adjudication 
has to prove (1) the debt due to him, 
and, (2) the act or acts of insolvency of 
the respondent, An. adjudication order 
means an order of civil death. The Court 
before making an order must, therefore, 
be fully satisfied on the.evidence on re- 
cord that such an order is justified on 
the facts and in the circumstances of the 
case. (Paras 6 & 8) 

Held on facts that no prima facie case 
of any act of insolvency as required by 
S. 13 (2) (b) of the Presidency Towns 
Insolvency Act, 1909 was made out by 
the appellant in the trial Court. 

(Para 14) 

Mrs. Prativa Banerjee, for Appellant; 
T. P, Das, for Respondent. - 

SANKAR PRASAD MITRA, C. J:— 
This is an appeal against the order of 
- Mr. Justice Dek made on the 2nd Au- 
gust, 1971 in Insolvency Case No. .9 of 
1970. The petitioner before. Mr. Justice 


Deb, who is the appellant before us, ap- 


plied for, inter alia, an adjudication 
order in respect of the estate of the res- 
-pondent. The learned trial Judge has 
dismissed the application. 


2. The facts briefly are that the ap- 
pellant advanced a sum of Rs. 16,000 to 
the respondent on the 20th Aug., 1967 
for the respondent’s business with inte- 
rest at the rate of 12% per annum until 
realisation and the respondent executed 
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a promissory note. On «he same day the 
respondent drew a cheque for Rs. 15,000 
in favour of the appellant. f 

3. On the 19th Sept., 1967 and the 

20th Sept., 1967, the respondent address- 
ed two letters to the eppellant request- 
ing the appellant not to present the 
cheque for payment as he did not have 
sufficient credit in the bank, 
‘4. The appellant’s case is that or the 
sist July, 1970 the respondent gave the 
verbal notice of suspension of payment. 
His further case is that the respordent 
had secluded himself to deprive the ap- 
pellant of all means of communication 
with the respondent. On this ground the 
application for adjudication started. 

5. Section 13 of the Presidency .Towns 
Insolvency Act, 1909, makes provisions 
for proceedings and orders on créditor’s 
petition. Sub-sec. (2) of S. 13 provides as 
follows:— 

“At the hearing the Court 
quire proof of— 

(a) the debt of the petitioning credi- 
tor, and 


(b) the act of insolvency, or, if more . 


than one act of insolvency is alleged in 
the petition, some one of the alleged 
acts of insolvency.” 

6. A petitioner applying. for ad*udi- 
cation, therefore, has to prove (1) the 
debt due to him, and, (2) the act or acts 
of insolvency of the respondent. 

7. In para. 5 of the affidavit of the 
appellant affirmed on the 20th August, 
1970 in support of the Notice of Motion, 
it is alleged as fellows:— i 

“That the said M. B. Medhora within 
three months before the date of the pre- 
sentation of this petition has committed 
the following acts of insolvency namely: 

(a) That on the 31st day of July,-1970 
the said debtor gave verbal notice tc me 
that he had in fact suspended payment 
of his debts and he had no intentioa to 
pay any of his creditors, including my- 
self. i 


(b) That the said debtor since 31st 
day of July, 1970 has enclosed himself 


so as to deprive me of the means of com- . 
municating with him.” i 


8.. An adjudication order means an 
order of civil death- The Court before 


making an order must, therefore, be fully]. 


satisfied on the evidence on record that 


-such an order is justified on the facts 


and in the circumstances of the case. 
9. In the instant case the allegations 

in para. 5 (a) do not contain any parti- 

culars. It is not stated, for instance, 


shall re- 


me 


Ao 
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‘pellant to give the verbal notice of -sus- 
pension of payment and whether any 
one else was present on that occasion. 

10. In paragraph 3 of the appellart’s 
affidavit-in-reply affirmed on the {th 
January, 1971, the appellant has stated 
as follows: 


“The said debtor is in utter financial 
difficulties and is a bankrupt and insl- 


vent. He is out to deprive his crediters ` 


by selling whatever little assets still he 
has and he should not be allowed to 
swindle the public, He is heavily inde5t- 
ed to various persons. Beside me he is 
indebted to Srish Chandra Chakravarty, 
Solicitor to the tune of Rs. 20,000. He 


has not paid Government excise duties - 


for the liquor and wines already sold in 
the market. He was in the habit of 
abusing his creditors when they would 


. try to meet him.” 
`. 11. These allegations “were not mede 


in the first affidavit to give an opporcu- 
nity to the respondent to answer them, 
Secondly, there is no supporting affida- 


- vit either of Sirish Chandra Chakravarty 


or any other creditors about the respon- 


_ dent's liability to pay his or their debts. 


12. The allegations in para, 5 (b) re- 
ferred to above also suffer from grave 
infirmities. Jn the affidavit of service of 
the Notice of Motion affirmed by Indar- 
lai Agarwalla, the appellant, and Sushil 
Kumar Das, his co-deponent, on the 3rd 
Sept., 1970, certain averments have been 
made, which clearly disprove the alle- 
gations in the aforesaid para. 5 b). 
Paras., 1 and 2 of the affidavit of service 
run thus:— 


“L I, Inderlal Agarwalla, 


ed with the abovenamed debtor, M. B. 
Medhora, who ordinarily carries on busi- 
ness and was on the 28th day of Awg., 
1970 actually carrying on business under 
the name and style of ‘Florida’ as sole 
proprietor thereof at premises No. 19C, 
Jawaharlal Nehru Road, Calcutta. 

2. I, Inderlal Agarwalla, for myself 
further say that I did on the 28th day of 
Aug., 1970 at about 2 P. M. proceed ac- 
companied by my co-deponent to the 
house and premises. No. 19C, -Jawahazlal 
Nehru Road, Calcutta, for the purpose of 


‘serving the notice hereto annexed and 


“marked with the letter ‘A’ upon the 
abovenamed debtor M. B, Medhora. On 
arriving at the said premises Į . found, 
pointed out and identified to my co- 
deponent, the. said M. B. Medhora,. My 
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“Inderlal’ v. M. B. Medhora E. P. Mitra CoS)” 
.- Where the respondent had met the zp- 


k for myself. 
say that I know and am well acquaint- 
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co-deponent then and there tendered to 
him a true copy of the original notice 
together with a copy grounds in support 
thereof for service. But the said M. B. 
Medhora refused to acknowledge the re- 
ceipt of such service by signing his name 
on the back of the said original notice. 
My co-deponent then and there affixed 
a true copy of the said original notice 
together with a copy grounds in support 
thereof at the outer door of the house 
and premises No. 19C, Jawaharlal Nehru 
Road in Calcutta in my presence, and in 
the presence of the said M. B. Medhora.” 

13. These averments clearly establish‘ 
that the debtor was not making any at- 
tempt to seclude himself and was actu- 
ally carrying on his business, In fact. 
import licenses for foreign wines, liquor 
and other drinks granted by the appro- 
priate authorities in favour of the res- 
pondent dated the 15th May, 197) and 
the 3rd August, 1970 have been printed 
in the paper book at pages 12 to 22. 
There is also a letter of the 1st June, 
1970 at page 23 of the paper ‘book to 
show that the respondent was dealing in 
“WHITE LABEL” Dewar’s Scotch Whis- 
ky, These documents support the res- 
pondent’s contention that he was in fact 
carrying on business. 


14. On these facts, we are of the 
opinion that no prima facie case of any 
act of insolvency as required by S. 13 (2) 
(b) of the Presidency Towns Insolvency 
Act, 1909 was made out by the appellant 
in the trial Couri, 


15. Mrs. Banerjee, appearing for the 
appellant, has argued before us that the 
trial court might have been justified in 
rejecting the grounds advanced in para- 
graph 5 (b) aforesaid, but on the basis 
of the grounds alleged in para. 5 (a) an 
order for trial on evidence should have 
been made, In our opinion, in the ab- 
sence of the requisite particulars or of 
a prima facie case, as we have stated 
above, the tridl court had no materials 
before it to make an order for trial on 
evidence. 


16. The trial court, however, had made 
an. observation that this application was 
a wrongful abuse of the process of the 
Court and was wholly mala fide. As we 
are disposing of the appeal on grounds 
stated above we express no opinion. on 
the aforesaid: observations of the learned _ 
trial Judge and would treat them as 
obiter dicta, -> 


18 Cal. {Prs. 1-5) ‘Hanuman Bux, v, Assam Oil Co. (R. M.. Datta J) 


17. This appeal, therefore; is dismiss- 

ed with costs. . - 
S. K. DATTA, J.:— I agree. ; 
Appeal dismissed, 


a AIR 1978 CALCUTTA 18 
RAMENDRA MOHAN DATTA AND: 
HAZRA, JJ. ; 
Hanuman Bux Chowdhury and others, 
Appellants v, Assam Oil Co, -Lid. . and 
another, Respondents. ' 
* Appeal No. 220 of 1965, D/- 12-8-1977. 


Interest Act (32 of 1839), S. 1—Claim of 
interest under — All conditions have to 
' be fully complied with before claiming 
interest. i 
“Where the demand letter claimed 
arrears of interest but did not mention 
that the date of claim for interest ‘was 
the date of the demand letter nor was 
there any indication that the liability of 
the debtor to pay interest was sought to 
be fixed under the statute: — f 
Held, that the written demand could 
` not be construed as a notice under thè 
Interest Act so as to enable the plaintiff 
to claim interest in the suit under that 
Act. All the conditions mentioned in S. 1 
have to be fully complied with before 
claiming interest. Here the condition, 
namely, “there must have been a +de- 
mand in writing stating. that interest 
will be demanded from the date of the 
demand” having not been complied with, 
liability to pay interest under the Act 
would not arise. AIR 1955 SC 468, Fol- 
- lowed. . (Para 5) 
The section contemplates that the 
debtor should be notified about his 
liability for the payment of interest un- 
der the provision of the Interest Act. 
Hence,. unless the debtors’ attention is 
drawn to this provision in making such 
demand, his liability to pay interest un- 
der the enactment does not arise, 


(Para 5) 

Cases Referred: Chronological Paras. 
AIR 1955 SC 468 "4 
RAMENDRA MOHAN DATTA, J.:— 


The scope of this. appeal is limited to a 
Short point, namely, whether the written 


demand dated the 18th March, 1961, in. 


as a notice 
1839 so as to 


this case can be construed 

under the Interest Act, 

enable the plaintiff 
_. interest in the suit. 


“TU/JU/D654/77/PNK 





appellant to claim. 
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2. We looked into the demand -letter 
and found that it could not be construed 


-~ 80. By this demand letter the arrears .of 


interest had been claimed and it was not 
mentioned therein that the date of the 
claim for interest was the date of the 
demand letter. Nor is there any indica- 
tion therein that the liability of ` the 
debtor to pay interest under the said 
Statute was sought to be fixed. It may. 


. not be strictly necessary to mention the 


statute in the notice but the provisions 
contained therein have got to be compli- 
ed with, ns 

3. If a claim under the Interest Act 
would be made for the payment of in- 
terest then. the conditions as provided in 


.the section and as construed by the Sup- 


reme Court would have to be complied 
with. The section provides as follows:— 


“L It is therefore hereby enacted that, 
upon all debts or sums certain payable 
at a certain tim@ or otherwise, the court - 
before which such debts or sums may be 
recovered may, if it shall think fit, 
allow interest to the creditor at a rate 
not exceeding the current rate of inte- 
rest from the time when such debts or 
sums certain were payable, if such debts 
or sums be payable by virtue of some 
written instrument at a certain time; or 
if payable otherwise, then from the: time 
when demand of payment shall have 
been made in writing, so as such. de- 
mand shall give notice to the débtor that 
interest will be claimed from the date of 
such demand until the term of payment; 
provided that interest shall be payable 
in all cases in which it is now payable: 
iby law.” 

4. In the case of Thawardas Pheru- . 
mal v. Union of India reported in AIR 
1955 SC 468 the Supreme Court observed 
at page 478 as follows:— 

Marene the following among other con- 
ditions’ must be fulfilled before interest 
can be awarded under the Act: i 

- (1) there must be a debt or a sum 
certain; : 

(2) it must be payable at a certain 
time or otherwise: i 

(3) these debts or sums must be pay- 


able by virtue of some written contract 


at a certain time; 

(4) there must have been a demand in 
writing stating that interest will ibe de- 
manded from the date of the demand.” 

5. In'the case before us, condition 
(4) had not been complied with because 
the demand in writing did not state 
that interest was being demanded and 
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would be payable from the date of the 
demand. On the contrary, it is stated 
that interest would be payable from the 
date of the respective bills. The resalt 
is that’ one of the conditions mentioned 
in the Interest Act has not. been compli- 
ed with. It is an enabling provision giv- 
ing powers to the Court to exercise its 
discretion in the matter of granting in- 
terest provided certain conditions re 
complied with. The section contemplazes 
that the debtor should be notified about 
his liability for the payment of interest 
under the provision of this statrte. 
Hence, unless the debtor’s attention is 
drawn to this provision in making such 
demand his liability to pay interest un- 
der this enactment does not arise. 

6. Another point taken on behalf of 
the respondent is that the order by che 
learned Judge being a discretionary 
order under the Interest Act, the appel- 
late Court should not interfere with -he 
exercise of that discretion of the trial 
Judge as the same was exercised judi- 
cially and in accordance with law. We 
agree with the submission. In the in- 
stant case, the learned trial Judge has 
exercised his discretion reasonably and 
in a judicial manner. The learned trial 
Judge did not exercise his discretion 
‘capriciously or unreasonably or in any 
disregard of law. So, we cannot inter- 
fere with the exercise of the discretion 
by the learned trial Judge. 

7. The result, therefore, is that the 
appeal is bound to be and is hereby dis- 
missed with costs. 


HAZRA, J.:— I agree, 
Appeal dismissed, 
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RAMENDRA MOHAN DATTA AND 
SALIL KUMAR HAZRA, JJ. 
Alliance Jute Mills Co. Ltd., Appellant 
v, Lalchand Dharamchand and another, 

Respondents. 

Appeal No. 149 of 1972, D/- 19-7-1377, 

Arbitration Act (10 of 1940), S. 34 — 
“In respect of any matter agreed to be 
referred” — Original agreement contain- 
ing arbitration agreement whether super- 
seded by subsequent agreement — Covcrt’s 
power to look into plaint and documents 
connected with application under S. 34. 

By exchange of a bought and a cor- 
responding sold note through C, A sold 
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to B 600 maunds of Agartala Mesta Fibre. 
The said contract between the parties 
was subject to the terms and conditions 
of the East India Jute & Hessian Ex- 
change Association Ltd. relating to con- 
tracts for jute, Pursúant to the said con- 
tract A delivered certain quantities of 
mesta to B and submitted bills on ac- 
count of price of the mesta sold and 
delivered, The said bills were submitted 
to B through the said broker C in terms 
of the agreement. Not having received 
the payment in respect of the price of 
goods sold and delivered in spite of seve- 
ral demands, on or about 7th Oct., 1968 ` 
A referred its claim for the aforesaid 
price to the arbitration of the Bengal 
Chamber of Commerce & Industry in 
accordance with the arbitration agree- 
ment contained in the said contract. On. 
10th Feb., 1969 B’s solicitor informed the 
Bengal Chamber of Commerce & Indus- 
try that B had filed a suit upon the 
whole of the subject-matter of the refer- 
ence and served a notice under S, 35 of 
the Arbitration Act, 1940. Thereupon the 
reference was held in abeyance by the 
arbitrator, The said suit had been filed 
by B against A and against C, inter alia, 
for a declaration that C had no claim 
against B being the plaintiff in the said 
suit under or in respect of the said con- 
tract dated 16th March, 1968 or in res- 
pect of the aforesaid bills submitted by 
the said broker C to the buyer for price 
of the goods sold and delivered by A to 
B under the said contract. B had also 
claimed in the plaint a decree for Rupees 
50,000 as damages for alleged libel pub- 
lished by A and C. It was pleaded that a 
large sum of money, much in excess of 
the claim of A against C was due and 
payable by the said broker C to the 
plaintiff. It was contended that there 
were three parties and in so far as the 
plaintiff's liability to A was concerned 
the same had been fully satisfied inas- 
much asthe liability had been taken 
over by the broker C. Under those cir- 
cumstances, the original contract having 
stood superseded in its entirety by the 
subsequent agreement by way of nova- 
tion the subsisting arbitration agreement 
came to an-end. In any event, it was 
contended that the parties to the suit 
and the parties to the said arbitration 


` agreement were not the same and as such 


the suit could not be stayed and, in any 
event; it could not be stayed against C. 
-Held that the arbitration agreement 
was wide enough to bring within its am- 
bit even the dispute as to whether or 


`. and was not superseded by the 


20 Cal, -[Prs. 1-2] ‘Alliance Jute Mills Co. v. Lalchand Dharamchand 


not the substituted agreement was enter- 
ed ‘into by and between the parties. B 
had set up the said agreement which had 
been totally denied and disputed by A 
and as such the dispute in connection 
therewith .was a matter which arose 
‘out of? the original’ contract and was 
undoubtedly a matter ‘connected with’ 
. and ‘related to’ the said contract. In 


order to find out whether such an agree~ ` 


ment as pleaded in the plaint was enter- 
ed into or not, one had to look into and 
consider the terms and conditions of the 
earlier- contract, Moreover, 
` quent contract mentioned in the plaint 
was. in, ‘consequence of’ and/or ‘relating 
to’ the question of payment by B to A 
in discharge of his liabilities under . the 


original contract and that was a matter 


- which was certainly covered by the arbi- 
tration clause. A in his‘ petition for stay 
had not only denied the said subsequent 
agreement but had stated that his dues 
under the original agreement had not 
been paid. The dispute thus arising was 
sought to be extinguished by C by set- 
ting up the said subsequent agreement 
and by adding the broker as a third 
party thereto. There was no averment in 
the plaint to show in what capacity the 
broker could represent the seller in the 
. matter of discharging the buyer’s. liabi- 
- lity towards the seller. There was no 
pleading whatsoever as to whether the 
‘broker was acting under the authority 
of or as the agent of the seller in enter- 
ing into the said agreement nor was 
there any pleading that the said contract 
-was ratified by the seller. There was no 
express pleading of novation nor’ was 
there any pleading from which it would 
appear that the original contract was 
superseded by the subsequent contract. 
. The effect.of the pleading in the plaint 
was that the original contract containing 
. the arbitration clause was subsisting 
subse- 
quent agreement as pleaded, The Court 
-was empowered to look into the plaint 
` and any- petition, affidavit, 
documents connected with the applica- 
tioni under S. 34 in order to find out whe- 
ther the subject-matter of the suit was 
within the scope of the Arbitration Act. 


-o The Court was empowered to go into the 


| pleading to find out if the original agree- 
ment containing the arbitration clause 
had been superseded by the subsequent 


- agreement as pleaded. The- claim in- 


- damages for defamation arose out of and 


“dn connection with the non-payment of 


‘+. the bills of the seller. In going into the 


‘the subse- 


papers and 


ALR. 
question of tort the Court would neces- 
sarily have to go into the terms and con- 
ditions of the contract relating to -pay~ 
ment. The claim in tort was directly and 
inextricably connected with the terms 
and conditions of the contract and so it 
came within the scope of the arbitration 
agreement. The arbitration clause was 
wide enough to cover the dispute relat- 
ing to the claim in damages in tort in- 
asmuch as the same arose out of the con- 
tract and was inextricably connected 
with and/or was related to it. Hence the 
suit could not be allowed to be prozeed- 


ed with and the matter must be desided ` 


in the forum which was agreed to by and 
between the parties. AIR 1973 Cal 243, 


Affirmed, ` (Paras 16, 20, 25, 40) 
Cases Referred: Chronological Paras 
AIR 1975 Cal 222 ` ae 42. 
AIR 1974 SC 158 18, 15, 45 = 
(1971) 2 All ER 1301: (1971) 1 Lioyd’s. . 
Rep 602 26, .33° 27 
AIR 1970 SC 833 44° 
AIR 1969 SC 488 26, 31, 40° 
(1967) 71 Cal WN 105% — , 23, 30 
AIR 1963 Cal 140 ; 17°: 
AIR 1962 SC 378 17; 
AIR 1959 SC 1362 13, 15, 16 


AIR 1959 Cal 423: 63 Cal WN 527 14, 45 
AIR 1955 SC 53 ` 
AIR 1953 SC 182 . i 13, 24 


AIR 1953 All 446 _ 26, 27, 39 
(1951) 88 Cal LJ 165 ` TIE. a 
-AIR 1950 Cal 568 22, 24° 
AIR 1949 Cal 179:52 Cal WN 137 13, 

£ 21A 
(1949) 53 Cal WN 505 17, 18 


AIR 1948 Cal 257:52 Cal WN 521 14 
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Jain, for Appellant; Das, for Respon- 
dents, ; : 

RAMENDRA . MOHAN DATTA, J.:-—- 
This appeal has been preferred from the 
judgment and order of Ghosh, J. D/- 
10-11-1971* staying the suit filed herein 
under S. 34 of the Arbitration Act, 1940. 

2. The facts are that by exchange of 
a bought and a corresponding sold note 
both bearing No. RJ-50521 dated March 
16, 1968, through the broker R. L.. Saraf 
& Co., the respondent No, 1 herein, Lal- 
chand Dharamchand sold to the appel- 


*Reported in AIR.1973 Cal 243 


ne) 


ates 
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lant 600 maunds of Agartala Mesta Fibr2 
at the rate of Rs. 38.50 P. per mami 
working out at Rs. 103.15 p, per quinta., 
delivery on 31st March, 1968, at the buy- 
ers mill siding. The said contract be- 
tween the parties was subject to the 
terms and conditions of the East India 
Jute & Hessian Exchange Association 
Ltd, relating to contracts for jute, Tha 


relevant byé-laws of the said Association” 


contained an arbitration clause and the 
same provided as follows: 


“17, All matters, questions, disputes, 
difference and/or claims arising out cf 
and/or concerning, and/or in connection 
with and/or in conseqeunce of or relating 
to this contract including matters relat- 
ing to insurance and demurrage whether 
or not the obligations of either or both 
parties under this contract be subsisting 
at the time of such dispute and whether 


‘or not this contract has been terminated 
-or “purported to be terminated or 
‘pleted shall be referred to the arbitr- 


cor- 


tion in accordance with the ” provisiors 


for reference to arbitration contained in. 
I 


these bye-lawS....scsese : 


3. Pursuant to the said contract tke 
respondent No. 1 delivered certain quar- 
tities of- mesta to the appellant and suk- 
mitted bills for an aggregate sum of 
Rs, 20,319.37 p. on account of price of 
the Mesta sold and delivered. The said 
bills were submitted to the -appellant 
through the said brokers the responder:t 
No. 2 herein in terms of the said agree- 
ment, Between June 6 and August 23, 
1968 the respondent No. 1. on several 
occasions -demanded payment of the said 
price from the appellant through the 
said brokers. The appellant in their turn 


‘claimed reduction in price to the extent 


of an aggregate sum of Rs. 612.96 p. cn 
account of shortage in weight and under- 
charges, The appellant: submitted ther 
bills in respect of the said shortage and 
under-charges to the respondent Ng. 1. 


4, Not having received the payment 
in respect of the price of goods sold and 
delivered in spite of several demands, 
the respondent No. 1 on 6th Sept.,.19€8 
wrote to the Forward Market Commis- 
sion, constituted under Forward Contract 
Regulations Act, complaining about the 
non-payment of the aforesaid price ky 
the appellant. The respondent No. 1 ky 
the said letter requested the said For- 
ward Market Commission to direct the 
appellant to make payment. By another 
Jetter dated 18th September, 1968 tre 
respondent No, 1 enquired of the said 


.gal Chamber of Commerce 


- 10th Jan., 1969. On 10th Jarn., 1969 


Cal. 21- 
Forward Market Commission if they 
wanted to. intervene in the matter. 


Thereafter by another letter dated 27th 
Sept., 1968 the respondent No, 1 demand- 
ed payment once again and threatened 
to go to arbitration if the same was not 
made within three days thereafter. 

5. On or about 7th Oct, 1968 ‘the 
respondent No. 1 referred its claim for 
the aforesaid price to the arbitration of 
the Bengal Chamber of Commerce & 


Industry in accordance with the said 
arbitration agreement contained in the 
said contract. On 28th Oct., 1968 the 
appellant asked for a fortnight’s time 


from the arbitrator to file its statement. 
The Bengal Chamber of Commerce & 
Industry granted them time till 9th Nov- 


’ ember, 1968, On Tth Nov., 1968, the ap- 


pellant again asked for’ a further fort- 
night’s time to file its statement and such 
prayer was also granted till 19th Nov., 
1968, Thereafter the appéllant once again 
asked for a further fortnight’s time, tə 
file its statement and the same was 
granted till 4th December, 1968. On 4th 
Dec., 1968 the appellant filed its state- 
ment of facts in answer to the claim of 
the respondent No, 1. The ‘appellant 
thereupon asked for inspection of the 
contract and the respondent No. 1 offer- 
ed inspection and the same was com- 
municated to the appellant by the Ben- 
& Industry. 
On 16th Nov,, 1968 the respondent No. 1 
filed its comments on the statement filed 
by the appellant. On December 26, 1968 
the appellant asked for time to file its re- 
joinder to the aforesaid comments of the 
respondent. Such time was granted until 
the 
appellant’s solicitor wrote to the Bengel 
Chamber of Commerce & Industry ask- 
ing for further three weeks time to file 
its rejoinder and such time was granted 
till Jan. 21, 1969 on which date the ap- 
pellant’s solicitor again prayed for a fur- 
ther fortnight’s time to file its rejoinder. 
The date for holding the arbitration was 
postponed from time to time till 14th 
Feb., 1969, ee 7 

6. On 10th Feb., 1969 the appellants 
solicitor informed the Bengal Chamber 
of Commerce & Industry that the appel- 
lant had filed a suit upon the whole cof 
the subject-matter of the reference and 
served a notice under S, 35 of the Indian 
Arbitration Act, 1940. Thereupon the re- 
ference was held in abeyance by the 
arbitrator. The respondent’s solicitor Mr. 
B. M. Bagaria -wrote to the solicitor for ~ 
the appellant requesting. them to supply 
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a copy of the plaint but it was not sup- 
plied until March 15, 1969. 


7. The application herein, for stay of 
the said suit, under S. 34 was made on 
29th April, 1969, The said suit, as it ap- 
pears from the plaint, had been filed by 
the. company against the respondent 
No. 1 herein and against the said broker 
R. L. Saraf & Co., the respondent No, 2 
herein,, inter alia, for a declaration that 
the respondent No. 2 had no claim 
against the appellants being the plaintiff 
in the said suit under or in respect of 
the said contract dated 16th March, 1968 
or in respect of the aforesaid bills’ sub- 
mitted by the said broker to the buyer 
for price of the goods sold and delivered 
by the respondent No. 1 to the appellant 
under the said contract. The appellant 
has claimed in the said plaint. cancella~ 
tion and delivery of the said contract 
and of the said bills and a declaration 
that the said broker has no claim against 
the appellant under the said contract al- 
though the appellant admitted in the 
-plaint that the said broker being the seid 
Messrs, R. L. Saraf & Co, was a mere 
broker in respect of the said contract. 
The appellant has also claimed in the 
plaint a decree for Rs. 50,000 as damages 
for alleged libel published by the defen- 
dants in the said suit ie, by the respon- 
dent No. 1 herein and by the said’ bro- 
kers, In para. 2 of the plaint the appel- 
lant relied on one of the terms and con- 
ditions as contained in the rules of the 
East India Jute & Hessian Exchange 
Limited which provided as follows:— 


‘It is expressly agreed and understood 
that all documents, correspondence and 
other papers in respect of this contract 
except those relating to any arbitration 
proceedings arising out of this contract 
shall pass through members/licensed 
brokers passing principal contracts and 
all payments under this contract: except 
those due under arbitration awards shall 
be made through such members/licénsed 
brokers.” 


Obviously this clause wags relied upon 
for the purpose of showing that the bro- 
ker had authority to enter into any con- 
tract on behalf of the respondent No, 1 
herein and on the basis thereof the bro- 
ker entered into a tripartite agreement 
in which the parties were, the appellant 
as the first party, the respondent No. 1 
through the said broker as the second 
party and the said broker acting for its 
own self as the third party. In para. 4 of 
the plaint an agreement has béen plead- 


ALR. 
ed to the effect that it was agreed by 


and between the parties that the said 
bills would not be payable until 4th 
July, 1968. Then in paragraph 5 it has 


been pleaded that there was shortage in 
weight and the plaintiff was entitled to 
recover from the defendants Railway 
under-charges paid by the plaintiff to 
the Railway authorities in respect of the 


‘said jute. In paragraph 6 of the plaint it 


is stated that the plaintiff being the ap- 
pellant herein, duly submitted its bills 
to the respondent No, 1 through the said 
broker, being the respondent No, 2, for 
such shortage in weight and for the Rail- 
way undercharges paid by the plaintiff 
to the extent of a sum of Rs. 612.96 p. 
In para, 7 it is pleaded that a large sum 
of money, much in excess of the claim 


of the’ respondent No, 1 against the res-. 


pondent No. 2, were due and payable by 
the said broker being the respondent 
No. 2 herein to the plaintiff. Then refer- 
ence was made to the crucial pare, 8 in 
which another agreement had ‘been 
sought to. be pleaded in the following 
manner: 

“Some time prior to 15th Oct., 1968 it 


was agreed by and between the plaintiff . 


and the defendant No, 2 for self end on 


-~ behalf of the defendant No, 1 that the 


bills of the defendant No. 2 being bills 
Nos. 1 and 2 aforesaid dated the 10th 
April, 1968 and 18th April, 1968 respec- 
tively will, after adjustment of- the 
amount due to the plaintiff on account of 
short weight and quality claims as afore- 
said will be paid by the defendant No. 2 
to the’ defendant No. 1 out of the out- 
standing dues of the plaintiff from the 


- defendant No. 2, The defendant No. 1 


was and is bound by the said agreement 
in view of the terms and 
aforesaid. The plaintiff states thas the 
plaintiff in view of the said agreement, 
is deemed to have paid the dues of the 
said defendant No. 1 in terms of the 
said agreement dated 16th March, 1968.” 
'8 Mr. Jain appearing on behalf of 
the appellant contends that the case of 
defamation as made in the ` plaint, is 
quite unconnected with the transaction 
in suit and, in any event, the defendant 
No. 2 the broker is not a party to ‘the 
arbitration proceedings or.a party to the 
arbitration agreement. Accordingly, the 
Court should exercise its discretion not 
in favour of granting stay of the: suit 
but in its discretion should allow the 
suit to proceed, 

9. It is further contended by Mr. Jain 
that the aforesaid three letters dated 6th 


conditions - 
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Sept., 1968, 18th Sept, 1968 and `22nd 
Oct., 1968 contained defamatory state- 
ments which had been made withouw: 
any relation to the said contract and an 
action in tort had been made in the 
plaint claiming damages which arose oul 
of the said tort. i 


10. Regarding para. 8 of the plaini 


Mr. Jain contends that the original con-. 


tract had come to an end by virtue of 
the said subsequent contract as pleaded 
in para, 8 of the plaint. 
word ‘novation’ had not been used but 
the plea of novation had in substanca 
been pleaded therein. 


ll. There are three parties and in s> 
far as the plaintiffs liability to the de- 
fendant No. 1 is concerned the same has 
been fully satisfied inasmuch as th 
liability has been taken over by  th2 
broker, the defendant No, 2 in the plaint, 
Under those circumstances, the original 
contract having stood superseded in its 
entirety by the subsequent agreement 
by way of novation the subsisting arbi- 
tration agreement came to an end. Ina 
any event, it is contended that the par~ 
ties to the suit and the parties to tne 
said arbitration agreement are not the 
same and ‘as such the suit cannot be stay- 
ed and, in any event, it cannot be stayed 
against the defendant No, 2. Mr, Jain 
contends that the merits of the suit prc- 
ceeding should not be gone into in an 


application under S. 34 and whether cr 


not the plaintiff's claim will ultimately 
succeed should not be taken into consi- 
deration in exercising the Courts discre« 
tion to stay or not to stay the suit. 

12. Mr. Das, on the other hand, cor- 
tends on behalf of the respondent herein 
first, that the order under S. 34 is dis- 
eretionary and the Appeal Court. would 
be slow to disturb such discretion £s 
exercised by the learned trial Judge 
unless the same has been exercised cap- 
riciously. or on, erroneous principles, Se- 
eondly, Mr, Das contends that an arb- 
tration reference cannot be defeated Ly 
adding a third party in ‘the suit against 
whom no real relief has been claimed. 
It is contended that the broker has been 
added only with a view to defeat tke 
arbitration agreement, The Court wouid 
be competent to examine the pleadings 
and to find out if the plaint- is vexatious 
and has been filed to stop the arbitraticn 
proceedings or to take the case outside 
the ambit of the arbitration agreement. 
Thirdly, Mr. Das contends that even if 
the cause of action has been. framed :n 


Although the. 
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tort the suit would be stayed; for the 
alleged - tort arises directly or in- 


directly out of the contractual relation- 
ship of the parties. Fourthly, the entire 
question whether there has been a settle- 
ment or a novation or a-discharge af the 
original contract by a subsequent con- 
tract can be referred to arbitration and 
the arbitrator is competent to decide the 
same. Fifthly, the Court can look into 
the subsequent event viz. 

(a) that no step had been taken as 
against the defendant No. 2 the broker, 
since the date of the order of the trial 
court whereby as against the defendant 
No, 2 no stay was granted; that being so, 
(i) the writ of summons should have 
been served on the said defendani, (ii) 
the time to serve in respect thereto had 
not been extended in due time, (iii) the 
provisions of O. 9, R, 5 of the Civil P. C. 
had become operative and (iv) the suit 
would be bound ta be dismissed on that 
ground and 

(b) that the arbitration proceedings 

d been continued since then and the 
arbitrators have made an award in fav- ` 
our of the respondent No. 1 as far back 
as in 1972. The same has since been filed 
in Court. The appellant applied for stay 
before the Appeal Court in June 1972 
but in or about July/August, 1972 en in- 
terim order for stay was vacated and 
the application for stay was dismissed. 

13. That being the position, it is sub- 
mitted by Mr. Das that the trial court’s 
decision should not be disturbed and the 
appeal should be dismissed. Several deci- 
sions have been cited at the bar on the 
above points, Mr. Jain has referred to 
the cases of Turnock v, Sartoris, ‘1889) 
43 Ch D 150, Ramdas Dwarkadas v. Ori- 
ent Pictures, AIR 1942 Bom 332, Gaya 
Electric Supply Co. Ltd. v, State of 
Bihar, AIR 1953 SC. 182, Johurmull 
Parasram v, Louis Dreyfus & Co. Ltd. 
AIR 1949 Cal 179: (52 Cal WN _ 137); 
Union of India .v, Kishorilal Gupta, AIR 
1959 SC 1862, Mr. Das cited amongst 
other cases the case of Damodar Valley 
Corporation v. K, K. Kar, AIR 1974 SC 
158 
. 14. Referring to Turnock v. Sartoris 
(1889) 43 Ch D 150 (supra) a Bench of 
this Court, in the case of Rungta & Sons 
(Pvt.) Ltd, v. Jugometal Trg, Republike, 
reported in 63 Cal WN 327:(AIR 1959 
Cal 423) observed that in that case the 
existence and the validity of the subse- 
quent agreement was not disputed but 
the dispute arose between the parties as 
to the rights under both the leas and 
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thé subsequent agreement. In that ` case 
the Court held that the arbitration clause 
referred to questions arising under the 
lease alone and refused to stay the suit. 
It was held that the subsequent agree- 
ment could nct be treated as part of the 
lease. Referring to the said Bombay case 
AIR 1942 Bom 332, the Bench observed 


that the original agreement ` containing 


the arbitration clause was followed by 
a tripartite arrangement which did not 
contain an arbitration clause and in 
which a third party was concerned, The 
suit sought to be stayed was in respect 
of disputes arising under both agree- 
ments. Though the validity of the second 
agreement was disputed by the defen- 
dants it was argued upon the assumption 
' that it was binding upon the defendants 
and it was contended that it formed part 
and parcel of the original agreement. It 
‘was held that the two agreements could 
not be treated as one agreement and the 
arbitration clause in the first agreement 
did not cover disputes arising under the 
second agreement and on that basis the 
principle in Turnock v. Sartoris (supra) 
was applied and stay was refused, The 
Bench: in the above decision in the case 
of Rungta & Sons (P.) Ltd, (supra) ap- 
plied the principles in Uttam Chand Sa- 
ligram v. Jewe Mamooji, ILR 46 Cal 534: 
(AIR 1920 Cal 148) where Rankin, J. de- 
cided: 

` “Where the original contract for sale 
of goods is followed by a settlement con- 
tract whereby the buyer sells back | the 
goods to the seller and. the claim by the 
buyer for the consequential money dif- 


ference is disputed by the seller the dis- . 


pute arises out of the contract and it is 
open to the buyer to found his claim 
upon the submission contained in the 
original contract.” : 

In that case the Bench went so far as to 
hold that the dispute as to whether 
there was a subsequent arrangement in 
substitution of the original contract could 
be covered by the arbitration clause if 
the scope of the arbitration clause was 
wide enough to cover it. In that connec- 
tion the Bench agreed with the decision 
of Das, J. in Balabux Agarwala v. Luch- 
minarain Jute Manufacturing Co, Lid, 
(1947) 51 Cal WN 863 where it was held 
that a dispute whether there was a valid 
contract in settlement of the original 
contract was a dispute arising -out of or 
relating to the original ‘contract- or the 
fulfilment thereof. The Bench noted that 
on appeal from the said judgment of Das J. 
his aforesaid ruling on the point was not 
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challenged and his decision was armed 
(1948) 52 Cal WN 521: (AIR 1948 Cal 257). 
The Bench also approved another deci- 
sion of Das, J. in the case of Khusiram 
Benarashilal v. Kian Gwan Co. (Cal) 
Ltd,, (1951) 88 Cal LJ 165 where it was 
held that a dispute whether there was a 
subsequent arrangement extending the 
time for delivery was a dispute arising 


‘out of the contract The Bench did not 


agree with the contrary opinion as ex- 
pressed ‘by Blackwell, J, in Eamdas 
Dwarkadas v. Orient Pictures, AIR 1942 
Bom 332 (supra). 

15. In Kisherildl Gupta’s case, AIR 
1959 SC 1362 the original contract was 
finally concluded in terms of the settle- 
ment and it was stipulated therein that 
no party would have any claim against 
each other. That being so, the said Sup- 


-reme Court case has no. application to 


the facts of the case before us. In Damo- 
dar Valley Corporation v. K, K. Kar, AIR 
1974 SC 158 the Supreme Court cecided — 
that when the disputed subsequent agree- . 
ment came up and at the same time 
when the original agreement 
sisted the Arbitrator possessed his juris- 
diction to decide the question as tc whe- 
ther or not the subsequent agreement 
had been entered into. The Supreme 
Court observed at page 160-as follows: 

‘It appears to us that the question 
whether there has been a full and final 
settlement of a claim in the contract is 
itself a dispute arising ‘upon’ or ‘in rela- 
tion to’ or ‘in connection with’ the con- 
tract. These words are wide enough to 
cover the dispute sought to be re“erred. 
The respondent’s contention is that the 
contract has been repudiated by the ap- 
pellant unilaterally as a result of which 
he had no option but to accept that re~ 
pudiation because if the appellant was 
not ready to receive the goods he could 
not supply them to him or force him to 
receive them. In the circumstances, while 
accepting the repudiation,. without con- 
ceding that the appellant had a right to 
repudiate the contract, he could claim 
damages for breach of contract. Such 
claim. for damages is a dispute or dif- 
ference which. arises between himself 
and the appellant and is ‘upon’ cr ‘in 
relation to’ or ‘in connection with’ the 
contract.” 

16. In our case also similar expres- 
sions appear in the arbitration agree- 
ment, In this case the arbitration agree- 
ment is wide enough to bring within i 
ambit even the dispute as to whether or 
not the substituted agreement. was enter- 


sub-. , 
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ed into by and between the parties. Here 
in this case the appellant has set up zhè 
said agreement which has ‘been totelly 
denied and disputed by the respondant 


No, 1 and as such the dispute in conn2c- 


tion therewith is a matter which arises 
‘out of the original contract and is un- 
doubtedly a matter ‘connected’ with’ and 
‘related’ to’ the said contract, In para. 2 
of the plaint the appellant itself aas 
relied on the terms and conditions for 
the purpose of showing that the brozer 
had the authority to represent the res« 
pondent No. 1 in entering into such an 
_ fagreement. In other words, in order to 
find out whether such an agreement as 
pleaded in para. 8 of the plaint was 
entered into or not, one has to look into 
and consider the terms and conditions of 
the earlier contract. Moreover, the sik- 
sequent contract mentioned in the plaint 
was in ‘consequence of and/or ‘relating 
- Ito’ the question of payment by the ap- 
pellant to the respondent No, 1 in dis- 
charge of its liabilities under the original 
contract and that is a matter which is 
certainly covered by the arbitration 
clause. The respondent No, 1 herein in 
its petition for stay has not only deried 
the said subsequent agreement but ‘has 
stated that its dues under the original 
agreement have not been paid. The dis~ 
pute thus arising is sought to be. extin-~ 
guished. by the appellant by setting up 
the said subsequent agreement and by 


adding the broker as a third party theres" 
to. There is no averment in the plaint to. 


show in what capacity the broker could 
represent the seller in the matter of dis- 
charging the buyer’s liability towerds 
the seller, There is no pleading wha:so- 
ever as to whether the broker was acting 
under the authority of or as the agent of 
the seller in entering into the said 
agreement nor is there any pleading that 
the said contract was ratified by the 
seller. There is no express pleading of 
novation nor is there any pleading from 
which it would appear that the orignal 
contract was superseded by the 
quent contract. The effect of the plead- 
ing in the plaint is that the original con~ 
tract containing the arbitration clause is 
subsisting and is not superseded by the 
subsequent agreement as pleaded. That 
being the position, the ratio of the Sup- 
reme Court decision in the case of Union 
of India v, Kishorilal Gupta reported in 
AIR 1959 SC 1362 cannot apply in tho 
present case. 

17. As ‘stated above, one of the con~ 
tentions of Mr, Das is that an arbira- 
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tion reference’ cannot be defeated by 
adding a third party in the suit against 
whorn there is no real right to relief 
and the Court would be competent to 
examine and to find out if the plaint is 
vexatious and has been filed solely with 
a view to stop the arbitration proceed~ 
ings. In support of his contention Mr, Daa 
has relied on a single Bench decision of 
this Court in Shree Bajrang Jute Mills 
Ltd. v, Fulchand Kanhaiyalal Co. re- 
ported in AIR 1963 Cal 140. In that case 
it was observed. by D, N. Sinha, J. (as 
he then was) that the court was entitled 
to look into the nature of the plaint and 
see whether it was ‘a mere vexatious and 
a frivolous attempt to stop the arbitra- 
tion proceedings. In the facts and circum< 
stances of- that case Sinha J, held that 
the suit filed before him was frivolous 
and vexatious and was intended merely 
to delay and defeat the arbitration pron 
ceedings, In deciding the said point: 
Sinha J. relied on a passage of the Sup 
reme Court decision reported in AIR 1962 
SC 378 (Jawahar Lal Barman v. Union 
of India), The said passage dealt with 
the object of the legislature in enacting 


S. 32 and S. 33 of the Arbitration Act. 


In the same judgment Sinha J, relied on 
a passage from the judgment of -Das J, 
in the case of Khushi Ram Banarasi Das 
v. Hanutmal, (1949) 53 Cel WN 505 
which reads as follows; 


“But if the matter is one of discretion, 
I do not see why, if an apparently illu- 
sory demonstrably frivolous plea is set 
out disputing the formation, existence or 
validity of the arbitration agreement, 
the Court. should not, as a matter of dis- 
cretion determine whether any such 
issue has been legally raised and, if so, 
decide that issue on the application it- 
self and if necessary set down the issue 
for trial on evidence,” i 


18. Sinha J, further observed that the 
decision in Khushi Ram Banarasi Das v. 
Hanutmal ((1949) 63 Cal WN 505) (supra) 
has been approved by . the Supreme 
Court in Anderson Right Ltd. v, Moran, 
AIR 1955 SC 53. On that basis Sinha J. 
stayed the suit to the extent it. was 
covered by the arbitration clause, 


19. It will appear from the facts of 
the case before Sinha J, that the same 
was of extreme nature. In my opinion, 
the point which arose before Sinha J. is . 


. not free from doubt and in the facts and 


circumstances of this case, it ig not neces- 
sary for us to go into and to decide the 
same, ae x 
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20. We are, however, of the view that 
|the Court is empowered to look into the 
plaint and any petition, affidavit, papers 
and documents connected with the appli- 
cation under S, 34 of the Arbitration Act 
in order to find out whether the subject- 
matter of the suit is within the scope of 
the Arbitration Act, The Court is em- 
powered to go into the pleading to find 
out if the original agreement containing 
the arbitration clause has -been supersed- 
ed by.the subsequent agreement as 
pleaded. . : 

21. Mr, Das refers to the counter 
statement filed on behalf of the appellant 
‘before the arbitrator to show therefrom 
that the pleading relating to subsequent 
agreement is different from what had 
‘been pleaded in the plaint, There- the 
agreement related to the parties to the 
agreement and the broker had not been. 
brought in as a party, It.is not necessary 
for us to consider the effect of such ‘an 
averment in the counter statement be- 
cause that would amount to judging the 
merit of the subsequent agreement, All 
that the Court can look into, as we have 
done, is to see whether there fs any. 


pleading as to how the broker is coming ~ 


into the picture as a third party, In the 
absence of any such pleading we can 
consider the scope of the subject-matter 
of the suit as confined to the buyer and 
.the seller alone and in doing so, we find 
that it is covered by the arbitration 


agreement as contained in the original: 


contract, 


21-A. The next point urged by Mr 
Jain is that the claim In damages for 
defamation is quite unconnected with 
the contract and the arbitration agree= 
ment cannot be relied on in respect of 
auch a claim, It is argued that the action 
in tort is a matter which was not agreed 
to be referred to the arbitration, Mr 
Jain has relied on the case of Johurmull 
Parasram v. Louis Dreyfus & Co. Ltd, 
reported in 52 Cal WN 1387: (AIR 1949 
Zal 179) where the Bench of this Court 
zonsisting of Harries, ©, J, and Mukher-~ 
jea, J. observed, in an application under 
3, 34,-thet at that stage the Court . must 
zonsider the suit as it was pleaded and 
framed. It was further ovserved that if 
she suit as pleaded was a suit indepen- 
Jent of the contract then the Court 

. would have no power fo stay the suit 
though the Court would be satisfied that 
che frame of the suit was merely a means 
of avoiding the. consequence of alleging 


zhe true nature of the claim, The Bench l 
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applied the principle laid down in Mon- 
roe v, Bognor Urban District ‘Council, 
(1915-3 KB 167), The Court did not con- 
sider In that case whether the suit, as 
framed, was maintainable or not. The 
only question which: was considered was 
whether the suit, as framed, was within 
the ambit of the arbitration clause. "The 
Bench held in that case that the claim 
‘was framed not under the contract con~ 
taining the arbitration clause but that 
was really a claim based on tort and 
implied contract and, that being -so, it 
‘was held that the trial Judge was wrong 
in making an order staying the suit and . 
the appeal was allowed, ‘The application . 
for stay was dismissed. In my opinion, 
the above case is distinguishable from. the 
facts of the case before us, 

22. The next case . cited by Mr, Jain 
is Ghewarchand v, Shiva Jute Bailing 
Lid, reported in ATR 1950 Cal 568, That 
was a case where the suit was. ‘based 
wholly on tort and the action complain-~ 
ed of was totally unconnected with ‘the 
contract, There the Bench came to the 
finding that the cause of action fin the 
suit had no connection directly or ins 
directly with the contract itself and the 
reference to the contract was only a link | 
in the story to show how the goods came 
to ibe in the possession of the defendants, 
The Bench considered the principle de« 
cided in Woolf v, Collis Removal Service, 
(1948) 1 KB 11 but in the facts of that 
ease held that the said principle did not 
apply, The principle enunciated in the 
above English decision was that even 
though the suit was technically framed 
in tort there might be sufficiently close 
connection ‘between the claim as made 
and the transaction under the contract 
to bring the claim within the ambi of 
the arbitration clause and the claims 
which were entirely unrelated fo ‘the 
transaction covered by the contnact would 
be excluded from its scops, 

23. In my opinion, the principle de=- 
cided in the above Erglish case may be 
‘applied to the facts of the case before’ us, 
Such a case also came up for decision 
before a Bench of this Court in the mat- 
ter under S. 34 of the Arbitration Act” 
in the case of National Co, Ltd. v, Ben- 
gal Boating Co. reported in (1967) 71 Cal 
WN 1051, The Court below granted the 
stay of the suit. In that case the defen~ 
dant was to carry by boat the products of 


-the plaintiff from the plaintiffs mills to 


different places within the port limits of 
Calcutta under an agreement ‘between 
the parties, Tha defendant was wrong- 
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fully holding 438 bales of gunny and the 
plaintiff claimed specific. delivery in rəs- 
pect thereof: and in the alternative a 
sum of Rs. 3,29,681 as the value theréof. 
One of the terms of the said agreement 
was that the matter in dispute would. be 
resolved. by arbitration. under the Indan 
Arbitration Act. The arbitration clause 
was as follows:— 


“Term No. 14. That for any infringe- 

ment of the terms and conditions here- 
inbefore mentioned or any dispute or 
` difference arising out of or pertaining to 
the said terms and conditions, the tnat- 
ter shall be resolved by arbitration under 
the Indian Arbitration Act.” 
It was contended that the claim arose 
out of tort and not out of contract and, 
therefore, the arbitration clause was act 
attracted: It was contended that it was 
primarily based on wrongful detention 
of the goods and, in the alternative, for 
damages: for conversion thereof 

24. The said Bench took into conside- 
ration the said previous Bench decision 
in Ghewarchand v, Shiva Jute Bailing 
Ltd, (AIR 1950 Cal 568) (supra). Several 
other decisions of this Court had also 
been referred to as also the Supreme 
Court decision in Gaya Electric Supply 
Co, Lid. v, State of Bihar (AIR. 1953 SC 
182) (supra) and ultimately after review~ 
ing the various authorities the said D_vi- 
sion Bench applied the principle decided 
in Woolf v. Collis Removal Service (1948- 
{ KB 11) (supra) and. upheld the decision 
of the trial Court. and dismissed the ap- 
peal. The Bench. observed in that case 
that. the overwhelming character of the 
agreement was that the arbitration cleuse 
which embraced disputes or differences 
arising out of or pertaining to the terms 
or the infringement of any term or con- 
dition, in the ultimate analysis, would 
_resolve into the question whether the 
goods were carried from the mill pre~- 
mises to different places within. the port. 
limit of Calcutta. or whether there was 
any dispute which arose within the 
terms and. conditions of carriage. 


25. In my opinion, this is also an- 
other case where the claim in damages 
for defamation: arises out of and in eon- 
nection with the non-payment of the 
bills of the seller: In going into the ques- 
tion of tort the Court would necesserily 
have to. go into the terms and conditions 
of the contract relating to payment, Tne 
claim in tort is directly and inextricably 
connected with the terms and conditions 
of the contract and so it comes within 
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the scope of the arbitration agreement. 
The arbitration clause herein is wide 
enough to cover the dispute relating to 
the claim in damages in tort inasmuch 
as the same arises out of the contract 
and is inextricably connected with and/ 
or is related to it. 


26. Mr. Jain has referred to the said 
three letters but the said letters would 
not have been written but for the fact 
that there was a claim under the con- 
tract. In other words, in deciding the 
question of damages for defamation it 
would be necessary to take recourse to 
the first agreement in connection with 
the question of payment and on the ques- 
tion as to whether such letters could be 
written by the unpaid sellers to the said 
association with copies to the broker for 
getting payment under the contract. On 
this point Mr. Jain has referred to the 
case of Gauri Shankar & Sons v, Union 
of India reported in AIR 1953 All 446 
and Mr. Das has referred to the case of 
Astro Vencedor v, Mabanaft G m b H. 
reported in 1971 (2) All ER 1301 and 
Union of India v. Salween Timber and 
Const. Co, (India) AIR 1969 SC 488 and 
the case of Woolf v. Collis Removal 
Service, 1947 (2) All ER 260. 

27. In the said case of Gauri Shankar 
& Sons v. Union of India, AIR 1953 All 
446 the -contractor filed a suit for dama- 
ges for breach-of contract as also for 
damages suffered by him for libel on 
account of the circulation of a decision 
of the Railway authorities cancelling the 
contract of the contractor and removing 
his name from the list of the approved 
contractors, They had suffered in their 
reputation by reason of the said wrong- 
ful and malicious act’on the part of the 
Railway authorities. 

28. In that case ‘the learned Civil 
Judge of Moradabad stayed the suit 
under S, 34 of the Arbitration Act. The 
appeal Court took into consideration the 
fact that in spite of the claim for dama- 
ges for defamation various allegations 
had been made against the responsible 
railway servants viz. the Chief Engineer, 
Deputy Chief Engineer and others. It 
was also taken into consideration that 
the arbitrator in that case would be the 
Deputy. Chief Engineer, who would be 
equal in rank to one of the officers whose 
conduct would be subject to enquiry; 
and that he was lower in rank than the. 
other officer viz. the Chief Engineer and, 


‘as such, the Allahabad Bench did not 


think it desirable that an enquiry against 
the Chief Engineer should be entrusted 
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in the hands of the then. Deputy Chief 
Engineer. The Bench also took the view 
that, in any ewent the said part of the 
case should not have been allowed to be 
proceeded with in arbitration. Accord- 
ingly, on the basis of the concession that 
the claim in contract was fully covered 
by the arbitration agreement, the suit in 
respect thereto was stayed and the ap- 
peal was allowed in part and the claim 
for damages for defamation was sent 
back to the Civil Judge to be tried be- 
fore him. In that case the Allahabad 
Bench did not follow the principle laid 
down in Woolf v. Collis Removal Ser- 
vice, (1947-2 All ER 260) (supra), In the 
above case before Allahabad Bench the 
arbitration clause provided as follows: 


“In the event of any question or dis- 
pute arising under these. conditions or in 
` connection with the contract (except as 
to any matter the decision of which is 


specially provided for by these condi~ | 


tions) the same shall be referred to the 
award of arbitrator who shall be......... 


29. The Bench held that the claim 
in tort “brought by the appellant was 
totally distinct from the contractual dis- 
putes arising between the parties”, The 
Bench relied on the decision in the case 
of Monroe v. Bognor Urban District 
Council, (1915) 3 KB 167, the | arbitra- 
tion clause whereof was in substance 
similar to that of the Allahabad case. In 
the above case of Monroe v. Bognor the 
contractor sued to avoid the contract on 
the ground that his consent thereto had 
been obtained by fraudulent misrepre- 
sentation. There it was held that the suit 
was not ‘barred because the alleged 
fraudulent misrepresentation was not. a 
dispute “upon or in relation to or in 
zonnection with the contract”. The Alla- 
habad Bench distinguished the case be~ 
fore them from the case of Woolf v., 
Tollis Removal Service (1947-2 All, ER 
260) (supra) on the ground that 
there the language of the arbitration 
2lause was of wider import. 


30. In my opinion, the view as ex- 
pressed by the Calcutta High Court 
Bench decision in the aforesaid case of 
National Co. Lid. v, Bengal Boating Co. 
1967) 71 Cal WN 1051 (supra) is accept- 

` able to this Bench in preference to the 

view expressed by the Allahabad Bench, 
- “more particularly, in view of the fact 
` -hat the arbitration clause in the con~ 


sract involved in this case before us is’ 


of much wider import than the arbitra- 
tion clause before the Allahabad Bench. 
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It was undoubtedly a matter ‘concerning’ 
or ‘in consequence of or ‘relating to’ the 
said contract. Such expressions were ab- 
sent in the arbitration clause before the 
Allahabad Bench. 


31. The test for determining whether 
a dispute was ‘arising out of the con- 
tract’ or ‘in connection with the contract’ 
and so on, was laid down by the Supreme 
Court in the case of Union of India v. 
Salween Timber & Construction Co. 
(India), AIR 1969 SC 488 The test was 
whether recourse to the 
which toth the parties were bound was 
necessary for the purpose of qdetermin- 
ing whether the claim of the party was 
justified or otherwise. If it was necessary 
to take recourse to the terms of the con- 
tract for the purpose of deciding the 
matter in dispute, it must be held, that 
the matter was within the scope of the 
arbitration clause and the arbitrator had 
jurisdiction to decide that dispute. 

32. Applying the above tests to the 
facts of the case before us it would be ~ 
seen that recourse must be had to the 
terms of the contract relating to payment 


in order to decide the dispute as to whe- . `" 


ther the said lettars contained any de- 
famatory statement or not. If a plea of 
justification is taken in the action for 
libel as it would appear from the corres- 
pondence between . the parties forming 
the parts of the records herein, it would 
be a relevant consideration for going into 
the terms and conditions of the contract 
whether such letters could be written 
for the purpose of realisation of the dues 
of the defendant No. 1 for stay. 

33. The point was also considered by 
the Court of Appeal in England in 
case of Astro Vencedor Compania Navi- 
era SA. of Panama v. Mabanaft GmbH, 
(1971) 2 All ER 1301, There the question 
was whether the claim for damages for 
wrongful arrest of a ship came . within 
the scope of the arbitration clause and 
whether the Umpire had jurisdiction to 
deal with it. Both the Courts below and 
the appeal Court’ held in the affirmative. 
The reason was that the clairn for wrong- _ 
ful arrest; although a claim in tert had 
sufficient close connection with the Char- 
terers’ claim under the contract against ` 
the owners. There also it was held that 
the arrest was .made to enforce that 
claim and “was so closely connected 
with it as to bring within the arbi- 
tration clause the rightness or wrongness 
of the arrest” of the vessel. There also 
it was contended that in Woolf v, Collis 
Removal Service. (1947-2 All. ER 260) 


contract by” ' 


the ~~ 
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(supra), the claim in tort . came within 
the arbitration clause under‘very special 
circumstances. There the claim in negl- 
gence could be quoted either in: ‘contrat 
or in tort and on that ground such a 
dispute was held to come within the 
ambit of the arbitration clause, But it 
was contended that the claim in tort be- 
fore the Court of Appeal in England was 
entirely separate from the contract. Lord 
Denning, M, R. did not accept the argu- 
ment, In that case the arbitration clause 
was in the following terms: 

“any dispute arising during executicn 


of this Charter party shall be settled in ` 


London, owners or charterers each ap- 
pointing an arbitrator — Merchant or 
Broker — and the two thus chosen, if 
they cannot agree, shall nominate a third 
arbitrator — Merchant or Broker — 
whose decision shall be final......... ee 

At pages 1308-1309 Lord Denning M. R, 
observed: . 


“The arrest of the ship was the direct 
consequence of the Charterers’ claim for 
damages against the ship owners. The 
charterers arrested the ship so as to en- 
force their claim, Their claim — that the 
ship owners had wrongfully stopped dis- 
charging the oil — was certainly a claim 
which arose out of the contract during 
the execution of it, It was plainly withn 
the arbitration clause. It. had necessari_y 
to be decided by the arbitrator.. The 
arrest was simply the follow-up to | that 
claim, It was so closely connected with 
it that the rightness or wrongness of the 
arrest is also within the scope of the 


arbitration.” 
st z 


+? 


+t 
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“In that case the Umpire found that 
the claim of the charterers was bad. He 
dismissed it out of hand. At once the 
question arises: was not then the arrest 
unlawful? It seems to me that the arrests 
were so much part and parcel of the en- 
quiry that they came within the broad 
scope of the arbitration clause. I agr2e 
with the way Mocatta J. put it, If the 
claim ‘or the issue has a sufficiently. close 
connection with the claim under the 
contract, then it comes within the arti~ 
tration clause.” 


34. It is true that in the-instant case 
the arbitration. clause is not so wide as 
fn Woolf v. Collis Removal Service 
(1947-2 All ER 260) (supra), but the scope 
herein is wide enough to cover “all mat- 
ters, questions, disputes, differences andj 
er claims arising out of and/or 
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concerning and/or © in connection 
with and/or in consequence of 
or relating to this contract”. Even apart 
from the above, reading the agreement 
as a whole it would appear that its scope 
was wide enough to cover even a cause 
of action in tort provided that such claim 
in tort would directly or indirectly have 
a nexus or relationship with the contract 
containing the arbitration clause. Under 
such circumstances, the suit should be 
stayed even though the suit has been. 
framed in tort. In my opinion, the claim 
in tort as pleaded in the plaint arose in 
course of the respondent. attempting to 
realise the price of goods sold and deli» 
vered to the appellant -under the con- 
tract and in course of making such at- 
tempt all that they had done was to 
refer the matter to the Association cf 
which both were members with a view 
to realise their dues. The nature of the ` 
contract was such that the payment 
must necessarily have to be made 
through the broker, This was one of the 
transactions where the’ broker, it seem- 
ed, did not co-operate with the result, 
that the respondent: might be apprehend- 
ing that without the broker’s co-opera- 
tion it would be difficult to realise the. 
money unless the same was referred to 
the Association and in doing so, the res- 
pondent, inter alia, wrote to the Forward 
Market Commission on 6th September, 
1968 as follows: 4 
“Lalchand Dharamchand 


Post Box No. 2345 
12, India Exchange 
; Place, Calcutta-1. 
To 
The Officer-in-Charge, Regional Office, 
Forward Market Commission, 
P-29, Mission Row Extension (2nd floor), 


Calcutta 12. : 
Dear Sir, 
: Re: Cont, No. RJ-50521/157A dated 


16-3-68 A/C. M/s. Alliance Jute Mills Co. 
Ltd, Our Jute value. 


Bill No. Date Amount 

J/171 1-4-68 Rs. 6,765.63 
J/173 Rs, 6,765.€3 
J/7 Rs. 6,788.11 


Brokers’ Corresponding Bill No. 1 dated 
10-4-68 for Rs, 13,248.97 and Bill No. 2 
dated 18-4-68 for: Rs. 6,746.05, . 


We have to inform you that we enter- : 
ed into the above contract with M/s. 
Alliance Jute Mills Co, Ltd. through the 
brokers M/s. R. L. Saraf & Co. for sup- 
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ply of 22394 Kgs. or 600. mds. Agartala 
Mesta Fibre. 


That we duly performed the contract 


.and submitted our above jute value bills 


to the brokers through our Bank for 


collection of payment only. 


We also like to mention that at the 
time of entering into the contract or 
thereafter had no agreement or arrange- 
ment for submission of the bills upon 


‘usance by the brokers. 


That we regularly called at the bro- 
kers office to demand payment of the 
bills but at no time the brokers inform- 
ed us that the bills were tendered upon 
usance and at all time put off payments 
on some pleas or other, 


That in view of inconsiderable delay 
we by our letter dated 6-6-1968 address- 
ed to M/s. R. L. Saraf & Co. and copies 
to the buyers demanded payment of the 
bills. 


That to our utter surprise the buyers 
by their letter dated 20-6-68 addressed 


to the brokers and copies to us iņnform= . 


ed that the brokers’ bills would be 
matured for payment on 4th July, 1968 
whereupon we contacted the brokers who 
then disclosed that their bills were 
usance of 60 days in tke understanding 
that interest @ 9% would be payable by 
the buyers after 10 days from the date 
of acceptance of the bills till the date of 
payment. The brokers could not recon- 
cile how both the bills of different dates 
would mature on the same date viz; 4th 
July, 1968. a 


That the specified. date 4th July long 
expired but yet no gesture made to- 
wards payment of the bills, 


As we feel our’ position most uncer- 
tain in Tribunal case of the Bengal 
Chamber of Commerce & Industry in 
view of the fact that during pending of 
the case the buyers may declare that 
they had paid the bills of the brokers 
who are also reticent over the matter. 
We have no alternative ‘but to request 
you-to please immediately call from the 
buyers and’ the brokers the actual posi- 
tion. 


Please also direct the buyers and the 


‘brokers to pay our bills together with 


interest without the least possible delay 
er to state the reason of Withholding 


paeen 


A.L R. 


Kindly take all possible steps so that 
the buyers_and the brokers are compell« 
ed to pay .our bills. 

Please | cet this as’ most urgent, 


Yours faithfully, 


For Lalchand Dharamchand 
, “BS, TWegible, 
C.C, to 
The Secretary, 


The East India Jute & ‘Hessian Exchange 


Ltd., Calcutta. 
Messrs. ‘Alliance Jute Mills Co, Ltd, 


(Buyers), Calcutta, . 
Messrs. R, L. Saraf & Co, (brokers), Cal~ 
cutta,”’. 

35. Copies of the said letter were 


sent to the Secretary East India Jute 
and Hessian Exchange Limited, Calcutta, 
buyers and the brokers. Thereafter, on 
18th Sept., 1968 the respondent wrote to 


the East India Jute and Hessian Ex~. 


change Ltd., inter alia, as follows: 
‘“Lalehand Dharamchand. 
. Post Box No, 2345 


12 India Exchange Place, i 


Calcutta 
Lath September, 1068, 
To 
The Secretary, 
East India Jute & Hessian TANE Ltd, 
43, Netaji Subhas Road, 
Caleutta-1, - 


- C, C. to: 


1. The Officer-in-Charge, F.M.C., 
P-29, Mission Row Extensions 
Floor), Caleutta~13. 

2. M/s. Alliance Jute Mills Co, Ltd., 
Calcutta, 

3. M/s, R. L. Saraf & Co., , Calcutta, 
E Sir, 

Cont, No. E TE dated 
TE 3-68 aje Alliance Jute Mills Co, Ltd. 


(2nd 


Our Bill Nos Date Amount 
J/171 1-4-68' Rs. 6,765.63 
3/175 3-4-68 Rs. 6,765.63 
a/7 ‘L6-4-68 Rs. 6,788.11 . 

Brokers’ Bill No. 1 D/- 10-4-88 for 


Rs, 13,248.97 and Bill Na, 2 D/~ 18-4-68 
for Rs, 6,646. 05, 





We peg to refer to our letter dated 
6-9-68 which has neither been acknow- 
Jedged receipt nor attended to by any 
of the above mentioned addressee and 
that of the reasons best known to you. 

We understand that you had already 
received several complaints against the 
same Mill Buyers and the Brokers coms 
plaining their wilful or intentional nons 


fulfilment of the promise in the contract 


| 
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and flagrant ‘breach thereof, As your 
esteemed Association is deenied to have 
undertaken to safeguard the raw jute 
and jute goods trade or to uphold raw 
jute therein as provided in Rules Nos. 1 
(1) and 2 (i) of Chapter XII of Volume 
Ill for trading in T.S.D, contracts in raw 
jute and jute goods we fail to under- 
stand how you do not take adequate 
steps with the powers conferred upor 
you under the provision of Chapter XIZ 
of the Bye-laws to safeguard the raw 
jute in this country. 


In case you do not intend to Intervene 
în the matter and prove your inability 
to take any steps against your member 
or members please immediately inform 
us why the provisions in Chapter XII of 
the Bye-laws should not be declared as 
infructuous and of no avail. - 

Please also inform us at your earliesi 
whether or not you will take any steps 
in the matter so that on hearing from 
you we may refer our case to arbitra- 
tion. j 

We have already reported you thai 
the buyers have not yet declared whe- 
ther any. payment against our above 
bilis has been made to the brokers and 
as such we apprehend that during pend- 
-ing of the arbitration case the buyers 
may declare that the cheque has beem 
made but the brokers did not colleci 
and whereby the trend of case may turn 
otherwise, It is, therefore, incumbent om 
your part at least to obtain an explana- 
tion from the buyers for withholding 
payment of our bills. i 

We bope you will please acknowledge 
receipt hereof suggesting therein what 
we should do in the matter, 

Please treat this as urgent, 


Yours faithfully, 
For Lalchahd Dharamchand 
Sd/- Illegible,” 


36. From the above letter, ït would 
appear that the respondent was insisting 
upon the said Association’s intervention 
în the matter. They have also intimated 
in what way they were apprehending in 
the matter of collection of the bill. - 

37. Thereafter on 10th Oct., 1968, th2 
respondent referred the matter to arbi- 
tration and the arbitrator entered upon 
the reference as stated hereinabove, Tha 
subject-matter of the reference was no- 
thing but the dispute relating to th? 
realisation of the said three bills cover- 
ed by the said contract . The . appellant 


filed a counter-statement but there was. 


nothing mentioned about any claim for 

damages for defamation, They claimed..a 

sum of Rs, 615.90 P. on accourt of short 
weight and undercharges which remain- 
ed outstanding against the respondent. 

Their main stand was that the broker 

was liable to make the payment from 

out of Rs. 50,000 which was due and 
payable by the said brokers in respect of 

their various bills. On October 22, 1968, 

the respondent ‘herein wrote another 

letter to the Secretary, East India Jute 
and Hessian Exchange Ltd. in continua- 

tion of the letter dated 18th Sept., 1968 

as follows: i ` 
Lalchand Dharamchand, 

12 India Exchange Place, 
Calcutta-1. 
Dated 22nd Oct., 1968. 

To 

The Secretary, 

East India Jute & Hessian Exchange Ltd., 

43, Netaji Subhas Road, ' 

Caleutta-1, 

Dear Sir, 

Re: Raw Jute Contract No. RJ-50521/ 
157A D/~ 16-83-68 to Alliance Jute Mill. 
Brokers’ Bill No, 1 DJ- 10-4-68 

LOP auna : Rs. 13.246.97 
2, dated 18-4-68 for Rs. 6,646.05 


pn tt 


We have to refer to our last letter 
dated 18th September, 1968 to you 
whereafter we have received a copy of 
a letter No. A/60 of 15-10-68 of the 
buyer, Messrs. Alliance Jute Mills Co, 
Ltd., original addressed to you, A copy 
of the said letter is enclosed herewith. 

We also beg to enclose herewith a 
copy of a letter dated 10-10-68 of the 
brokers, Messrs. R, L. Saraf & Co., ori+ 
ginally addressed to you, 

-It will be noted from the aforesaid 
letter of the buyers that they have also 
set up an arrangement with the brokers 
to which we have no concern although 
the said alleged arrangement has been 
wholly denied by the brokers in their 
aforesaid letter. In this connection we 
beg to enclose herewith .a copy of letter 
dated 20th June, 1968, «addressed to 
Messrs, R. L. Saraf & Co, and copy of 
us by the buyers, Messrs, Alliance Jute 
Mills Co. Ltd. in which they stated the 
date of maturity. of bills as on 4th July, 
1968 although it is done arbitrarily by 
the buyers, : i 

In any event the buyers. being the 
party to the contract they are liable to 
pay the same and as such we quly filed 
out case with the Bengal Chamber of 
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Commerce & Industry and that as early 
as on the 7th Oct., 1968. 

In the premises, the subject-matter of 
the case being subjudiced to arbitration 
after several references to you request- 
ing to take suitable action against your 
said members, further continuance of 
correspondence in the matter is useless, 
But we regret that you did not take any 
prompt action in the matter against your 
member. 

Thanking you. : 

f l Yours faithfully, 
For Lalchand Dharamchand 
Sd/- Tlegible.” 
Enclo: As stated (3) 
Coby to: 

1. The Regional Officer/¥.M.C./'P-29 
Mission Row Extension, Calcutta with 3 
enclosures. 

2. Messrs. Alliance Jute Mills Co, Ltd., 
3, Netaji Subhas Road, Calcutta. 

3, Messrs, R. L. Saraf .& Co., 23/24 
Radha Bazar Street, Calcutta.” - 

38. The aforesaid letters which were 
the subject-matter of the claim in tort 
in the plaint have been set out not for the 
purpose of examining whether the alle- 
gations therein amounted to defamatory 
statements or not but for the purpose of 
considering how and in what matter the 
damages for defamation arose herein, of 
in other words whether the claim in tort 
. has a close nexus with the contract enter- 
ed into by and between the parties and 
containing the arbitration clause. 

39. The Allahabad Bench decision in 
Gauri Shanker’s case (AIR 1953 All 446) 
(supra) is distinguishable in several res- 
pects. The, contract was put an end to. 
Thereafter, actions were taken for the 
removal of the contractor’s name from 
the list of approved contractors, There- 
after, the fact of such removal of the 
contractor's name from the list of ap- 
proved contractors was circulated to all 


the Station Masters, thereby debarring | 


the contractor from securing any con- 
tract from the railway administration in 
future. This subsequent action on the 
part of the railway authorities was com- 
plained of as amounting to a claim in 
tort, The contractor filed the suit both 
for damages for breach of contract as 
also for compensation for libel and their 
claim in tort was held not to be covered 
. by the arbitration clause and was allow- 
ed to be proceeded with in suit. Then 
again, it appears that in the matter of 


exercising discretion under S. 34 of the- 


Arbitration Act, the Bench took into con~ 


ALR. 


sideration some important matters which 
must have impelled the Court in not 
allowing the claim in tort to be proceed- 
ed with. before the arbitrator. In respect 
of the claim in tort, the plaintiff made 
allegations against responsible public 
servants, namely, the Chief Engineer, 
the Deputy Chief Engineer and others. 
Since the arbitrator under the arbitration 
agreement was the Deputy Chief Engi- 
neer who would not be equal in rank te 
one of the officers whose conduct would 
be subject to enquiry and whose rank 
would be lower than the other officers, 
it was considered that the decision by 
the arbitrator would not be just, and 
proper in the facts of that case. Under 
those circumstances, the Bench of the 
of the Allahabeg High Court did not fol- 
low the principle laid down in Woolf v. 
Collis Removal Service (1947-2 All ER 
260) (supra). l 
40. In my opinion, the principle de~ 
cided in the above English decision ap- 
plies to the facts of the case before us. 
In any event, since the Allahabad Bench 
decision in Garri Shankar’s case (supra), 
the principle has been further developed 
by the Supreme Court as has ‘been laid 
down in the case of Union of India v. 
Salween Timber and Construction Co. 
(India) Ltd. (AIR 1969 SC 488) (supra) 
and in my opinion, that principle as laid 
down applies to the facts of the case be- 
fore us. In my opinion, it is necessary 
to take recourse to the terms of the con- 
tract for the purpose of deciding the ` 
claim in tort and, as such, it is within 
the scope of the arbitration clause and 
the matter should be decided in arbitra~ 
tion, Whether the allegations made in 
the said letters set out hereinabove 
amounted to contain defamatory state- 
ments or not and whether the plaintiff 
has suffered damages on account of such 
defamation or not are matters which are 
exclusively within the jurisdiction of the 
arbitrator to decide. It is undoubtedly a 
claim arising directly out of the contract. 
It is, no doubt, connected with and is 
related to the contract. The letters were 
written in course of realisation of the 
bills under the contract and, as such, 
the claim arises out of and is concerning 
the contract, In short, there is a close 
nexus between the claim in tort and the 
contract itself, As observed above, the 
terms and conditions of the contract 
would be most relevant for the purposa 
of deciding the claim in tort. It neces 
sarily follows that the claim in tort can- 
not be. decided without recourse to tha 
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contract. That being the position, tne 
suit cannot be allowed to be proceedad 
with and the matter must be decided in 
the forum which was agreed ‘to by and 
between the parties. 

41. In view of the conclusion arrived 
at by me on the points just now discus- 


sed, it is not necessary, in my opinien, 


to go into several other points raised by 
Mr. Das as indicated above. Since the 
said points have been urged by Mr. Das, 
I would however only record the argu- 
ments made by him. 

42. Mr. Das has argued that by n- 
troducing the third party, viz., the bro- 
ker in the plaint filed herein, the aroi- 
tration clause .cannot be defeated and 
for that purpose he has relied on the 
decision in the case of Biswanath Rungta 
v. Oriental Industrial Engineering (P.) 
Ltd. reported in AIR 1975 Cal 222. In 
my opinion, that case has no applicat.on 
here inasmuch as the third party ther2in 
although impleaded in the suit was aot 
a party to the contract or the arbitra- 
tion clause, 

43. Regarding the subsequent facts, 
Mr. Das has contended that the award 
has already been made in 1972 and in 
view of that, the Court should not at 
this stage disturb the finding of zhe 
court below. It is contended that zhe 
disputes have merged into award. In eny 
event, it is urged that the claim for 
damages for defamation was not stated 
in the counter-statement of facts filed 
before the arbitration of the Bengal 
Chamber of Commerce and Industry. 
Accordingly, no question of conflict 
could arise. There could be no scope cf 
conflict, because the quetsion of tort was 
not there before the Arbitrator. 

44. It is next argued that the award 
having been made, all disputes have 
merged into it and this is final and bind- 
ing between the parties. For that pur- 
pose Mr. Das has relied on para, 7 of the 
First Schedule to the Arbitration Act, 
1940 where it is provided that the award 
shall be final and binding on the parzies 
and persons claiming under them respec- 
tively. Mr. Das has referred to, AIR 1970 
SC 833 and (1906) ILR 33 Cal 881. 

45. In view of my findings herein, I 
have no hesitation to hold that the learn- 
ed Judge rightly arrived at the condu- 
sion in respect of the various points rais- 
ed before him and there is: no reasor in 
this case which would justify any inter- 
ference with the discretion exercised by 
the learned Judge. The’ learned Judge 
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rightly concluded that the subsequent 
contract pleaded in para. 8 of the plaint 
did not expressly supersede the original 
contract dated 16th March, 1968 nor did 
it satisfy or discharge the said original 
contract, The subsequent contract mere- 
ly sought to discharge the obligation of 
the appellant and provided that the bro- 
ker would discharge the said liability of 
the appellant out of the moneys due by 
the broker to the appellant, The respon- 
dent No. 1 had denied the subsequent 
agreement mentioned in the plaint. Thus 
there was a dispute with regard to the 
question as to whether the subsequent 
agreement extinguished the original 
agreement or not. The learned Judge 
concluded that the arbitration agreement 
being sufficiently wide covered the said 
dispute and as such the dispute could be 
the subject-matter of reference. Accord- 
ingly, in my opinion, the learned Judge 
of the Court below has rightly held that 
the said question -as to whether the sub- 
sequent contract had extinguished the 
original contract could be the subject- 
matter of the reference because it was 
covered by the said arbitration clause. 
(Rungta & Sons v. J. T. R.) 63 Cal WN 
527 at p. 534: (AIR 1959 Cal 423 at page 


- 427); Damodar Valley v. K. K. Kar (AIR 


1974 SC 158) (supra). The learned Judge, 
according to me, has rightly stayed the 
suit against the defendant No, 1, the 
appellant herein, 

46. The points argued herein, as indi- 
eated above, having been decided by me 
against the appellant, the appeal is bound 
to be and is hereby dismissed with costs. 
Certified for two counsel. 

HAZRA, J.:— I agree. 
' Appeal dismissed. 
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M/s. Purban Pvt, Ltd., Appellant v. 

Deb Kumar Shaw, Respondent. 


A. F. O. O. Nos. 780, 806 and 827 of 
1976 with Civil Rule No, 3773-75 of 1975, 


_ D/- 23-5-1977.* 


(A) Civil P. C. (5 of 1908), O. 41, R, 2 
— New point — Question as to whether 
terms of compromise decree created 


*(Against order of A. K, Dutta, Sub-J., 
9th Court of Zillah 24 Parganas, Alis 
pore, D/- 19-5-1976.) 
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fresh tenancy — Question being one of 
Jaw can be raised for first time in appeal. 
AIR 1966. Raj 178 and AIR 1964 All 34, 
Rel. on. (Para 7) 
(B) T. P, Act (4 of 1882), S; 8 — Deed 
— Construction — Compromise  decre® 
in eviction. suit whether created fresh 
_fenancy. ' oe $ 


In the instant ‘case, under the terms of 
the compromise decree, the decree for 
ejectment and for arrears of rent and 
mesne profits was passed against ` the 
tenant-defendant. By the terms of ` tha 
decree only a concession was made to 
the effect that the plaintiff-landlord 
would not execute the decree if the 
‘arrears of rents and mesne profits were 
paid within’ a certain period of time and 
the defendant was permitted to stay in 
the suit premises till that time on pay~- 
ment of monthly mesne profits. “Held 
such payment of monthly mesne profits 
for a definite period cannot ‘be treated as 
creating a fresh tenancy, AIR 1971 ‘SC 


1081 and AIR 1954 Bom 370, Foll; AIR 
1966 Raj 178, Disting. (Para 11) 
Cases Referred: Chronological Paras 
“AIR 1976 Madh Pra 222 4 
AIR 1971 SC 1081. 6, 10 
AIR 1966 Raj 178 4, 7, o 10 
AIR 1964 All 34 4% 
AIR 1954 Bom 370 8, 9, "40 


Sankardas Banerji, P, K. Roy, Sibaji 
Sen and N. Bhattacharyya, for Appel- 
lant; Bankim Chandra Dutta,. Chandra 
Nath Mukherji and Sudhindra Kumar 
Kar, for Respondent. i 


B. C. RAY, J:— These three appeals 
arise out of three orders ` being Order 
No. 50 passed in Misc. Case No. 21 of 
1976, Order No, 51 passed in Misc, Case 
No. 19 of 1976 and Order No, 49 passed 


in Misc. Case No, 20 of 1976 respectively © 


on 19-5-76, dismissing the said Miscella~ 
neous cases filed under S. 47 of the Civil 
P. C. in Title Execution Case No. 16 of 
1975, . 

2. The petitioner M/s, Purban Pvt. 
Ltd., a company incorporated under the 
Companies Act, has been in occupation of 
the basement, first floor and fourth floor 
of premises No. P-5, C.I.T. Scheme-IV, 
Calcutta as a tenant under the respon- 
dent Deb>Kumar Shaw, The petitioner 
Company defaulted in payment. of rents. 
The respondent filed three ejectment 
suits ‘being Title Suits Nos. 67 of 1973, 68 
of 1973 and 69 of 1973 in the 9th Court 
of Subordinate Judge at Alipore in res- 
pect of the said three flats. The said 
suits were decreed on compromise on 
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Dec. 5, 1974, The compromise deeree pro- 
vided that the total sum of Rs. 1,17,000 
on account of arrears of rent and mesn& 
profits would be paid by the defendant in 


the following manner:— A sum of -Rs. ` 


30,000 to be paid by 31st December, 1974 
and the balance amount of ‘Rs. 87,000 to 


be paid in 17 quarterly instalments 


of Rs, 5,000 each except the last instal- 
ment which should.consist of Rs. 2,000. 
It was ‘further provided in the ‘said de~ 
cree that the company, that is, the peti- 
tioner would also go on paying a total 
of Rs, 2,250. per month within 5th of 
the month succeeding as current. mesné 


` profits in respect ef the said three ten- 


ancies. There is also. a default clause 
which provides that in case of: default 


the decree-holder will ‘be entitled to exe- l 


cute the decree and take possession of 
the suit premises. It has also been pro- 
vided in the: compromise decree that if 
all the arrears of rent and the current 
mesne profits are paid in the manner pro- 
vided in the compromise decree the , old 
tenancy will continue, The defendant 
petitioner defaulted in making payment 
in terms of the said decree. The plaintiff 
put the said decree into execution in 
Title Execution Case No. 16 ef 1975, In 
the said execution case an objection was 
filed on behalf of the judgment-debtor 
petitioners that the decree has. become 
inexecutable as the State of West Bengal 


has. declared the petitioner company as - 


a State Undertaking. Unless the State of 


West ‘Bengal is made a party in 
the execution proceedings the writ 
of possession cannot be execut- 
ed. Jt has also been stated that the 


LR.C.L'is also a necessary party as. they 
advanced a. huge sum of money for run- 
ning the business in the suit premises. 
Similar objections. were filed in the other 
Title Execution cases and these objections 
were registered as Misc, Cases Nos. 19, 
20 and 21. On May 13, 1976, all these 
misc. cases were dismissed by the Sub- 
ordinate Judge, 9th Court, Alipore hold- 
ing that the State of West Bengal was 
not a necessary party and this had been 
held by an earlier order 
1976 ag the notification-in-question had 


‘no application to the instant decrees, It 


has also held that the I.R.C.I, in spite of 
given time to file application under O, 1, 
R. 10 of the Civil P. C. did not appear in 
the misc. case and as aah it was not a 
party interested and a necessary party. It 
was further held that S, 148, C.P.C, qid 
not apply inasmuch as the -executing 


court cahnot go behind the decree except 


dated Feb.. 20, _ 


pore 


1978 Purban Pvt. Ltd. v. Deb Kumar 


for the purpose of dissolving any amti- 
guity. The compromise decree is unambi- 
guious and as such the executing court 
cannot extend time for making the dep>- 
sits as provided in-the compromise 
decree, 

3. Against these orders three appecls 
being F. M. A. Nos. 780 of 1976, 806 of 
1976 and 827 of 1976 have been filed and 
in connection with the said appeals three 
Rules were issued being Civil Rules 
Nos, 2224 (Mi of 1976, 2223 (M) of 1976 
and 2222 (M) of 1976 staying the Title 
Execution Cases Nos. 16 of 1975 and I7 
of 1975 pending the hearing of the Rule. 


4. Mr. P. K, Roy, learned Advocete 
appearing on behalf of the petitioner bas 
submitted that the consent decree created 
a fresh tenancy in favour of the appel- 
lant and as such the appellant cannot be 
evicted from the demised property in 
execution of the said decree without ye- 
course to a fresh suit for eviction, It kas 
been submitted by Mr. Roy that the com- 
promise decree provides for payment of 
certain amount as rent per month and 
there is no time limit for payment of 
such rent, As such the monthly rents 
that have been paid by the appellant to 
the respondent -creates a new tenancy in 
favour of the appellant. ‘The appel- 
lant cannot be evicted from the demised 
property in execution of the compromise 
decree. In support of his submission Mr. 
Roy has cited the decisions reported in 
AIR 1966 Raj 178, AIR 1964 All 34, AIR 
1976 Madh Pra 222. 


5. Mr. Roy has next submitted that 
the court has jurisdiction under S. 148 
of the Civil P. C, to extend time For 
making the payments or deposits as p70- 
vided in the compromise decree. In this 
connection Mr, Roy has referred to œr- 
tain decisions. ; 

6 Mr. Bankim Chandra Datta, learn- 
ed Advocate appearing on behalf of zhe 
respondent has, on the other hand, sub- 
mitted that the appellant cannot be per- 
mitted to raise a new point regarding 
the creation of tenancy by the compro- 
mise decree for the first time in this 
Court as the same was not raised in his 
objection petition filed in the said exe- 
cution case. Mr. Dutt has next subnait- 
ted that the appellant cannot raise an 
objection in the appellate court wkich 
has not been raised in the misc. case be~ 
fore the executing court. Mr. Dutt has 
also submitted that the Cl. (c) of Term 
No. 3 in the compromise decree cannot 
be said to create new tenancy and he 
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referred to a decision reported in AIR 
1971 SC 1081 on this point. Mr. Dutt has 
lastly submitted that it is not an appli- 
cation under S. 148 of C.P.C. but an ob- 
jection filed in execution proceeding and 
as such the executing court cannot con- 
sider the question’ of extension of time 
and cannot extend time to make pay- 
ments in terms as provided in the com- 
promise decree. . f 

T. Before proceeding to decide the 
merits of the first contention advanced 
on behalf of the learned counsel for the 
petitioner that the terms of the compro- 
mise decree create a fresh tenancy in 
favour of the defendant appellant it is 
pertinent to decide the preliminary ob- 
jection that has been taken against the 
raising of this contention on the ground 
that this contention ` having not been 
raised in ‘the objection petition under 
S. 47 of the Civil P. C. before the exe- 


cuting court carinot be raised for the 
first time in the appellate court. This 
contention as to whether the terms of 


the compromise decree creste a fresn 
tenancy involves purely a question of 
law and it does. not require any investi- 
gation of facts and as such the appellant 
cannot be precluded from raising this 
point ef law for the first time in this 
court, In AIR: 1966 Raj 178, Kanmal v. 
Hukamchand a similar question arose 
and it was held that the preliminary ob- 


- jection was not tenable as it involved a 
‘question of a proper construction of the 


decree only which was a question of law. 
In AIR 1964 All 34 Prabhu Lal v. Babu 
Singh a preliminary objection was 
taken that the contention as to the exe- 
cutability of the mortgage decree for 
sale of the residential house of an agri- 
culturist in view of the amendment of 
S, 60, C.P.C. by U. P. Legislature on the 
ground that though the said section was 
enforced before when two eerlier execu~ 
tion petitions were rejected this objec- 
tion was not taken therein, Jt was held 


-that the plea of res judicata could not 


be raised in view of the bar created by 
S. 60, C.P.C- preventing execution of de- 
cree directing sale of house of an agri- 
culturist. In view of the decisions men~ 
tioned above this preliminary objection 
is overruled. 

8. In order. ta decide the question 
whether the clause .in the compromise 
decree regarding the payment of monthly 
mesne profits on the due date has creat- 
ed a fresh tenancy in favour of the de- 
fendant appellant it is necessary to scru- 
tinise the relevant terms óf the decree 
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The suit has been decreed both for eject~ 
ment and for mesne profits without costs. 
It has been provided that the decree for 


ejectment and mesne profits will not be. 


executed if the defendant complies 
strictly with the terms and conditions, 
Clause (b) of the term No. 3 provides 
that the defendant will pay the arrears 
of rents and mesne profits by quarterly 


instalments of Rs. 1,500, the Ist such 
payment has to be made on or before 
March 31, 1975 and.so on. Clause (c) 


provides that the defendant has to pay 
also mesne profits every month. ` Clause 
(d) provides that if the defendants fail 
to.comply with any of the terms strictly 
in time then the plaintiff will be entitled 
to execute the decree and to take khas 
possession and to realise the decree for 
rents and mesne profits. Term No. 4 says 
that if the defendant strictly complies 
with all the terms aforesaid and atl the 
arrears are paid the ejectment decree will 
be deemed to have been, fully satisfied 
and the plaintiff will recognise the defen- 
dant as his tenant under the old terms 
and conditions Thus it is evident from 
the decree that a definite time has been 
fixed for- the payment of decretal dues 
during which period the defendant will 
have to pay mesne profits per month at 
the due time and there is also a default 
clause which will entitle the plaintiff 
respondent to execute the decree if the 
said payments are not made in accord-~ 
ance with the terms of the decree. It can- 
-not be said that the terms of the decree 
provide for payment of monthly rent 
and for remaining in possession of the 
suit premises for an indefinite period. In 
AIR 1954 Bom 370 Ramjibhai Virpal Shah 
v. Gordhandas Maganlal Bhagat an eject- 
ment suit was decreed on compromise 
on 22-10-47. The decree provided that 
the defendant would vacate the suit pre- 
mises by 22-10-49 and the defendant 
would pay arrears of rent- and mesne 
profits within that period. The defen- 


dant would also pay monthly mesne pro- 


fits until the house-in-suit was handed 
over. The plaintiff was given a right to 
execute the decree and to take possession 
of the suit house. It was, held that “the 
scheme of the agreement, the absence of 
any words indicating demise as suck, the 
emphasis on the defendant’s undertaking 
to vacate on or before the specified date, 
the use of the words “mesne profits”, 
liberty left to the defendants to vacate 
as soon as he liked, coupled with the 
circumstances under which the contract 


came to be made, léad to the inference 
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that the document does not evidence the 
creation of a leasehold right; it only 
enabled the defendant to remain in pos- 
session .of the property permissively at 
the latest until 22-10-49.” 


9. The facts in AIR 1966 Raj 178 
Kanmal: v. Hukam Chand in short are 
that a suit for eviction for default in 
payment of rent was decreed on com- 
promise. Two of the terms of the decree 
which are relevant are to the effect that 
the defendant will pay the arrears of 
rent and half of the costs of the suit by 
six monthly instalments and the defen- 
dant will pay Rs. 25 as rent per month 
on the first of every month and in de- 
fault of compliance of any of the terms 
the plaintiff will be entitled to evict the 
defendant from the shop. Defendant 


having defaulted in payment of monthly . 


rent an application fcr execution was 
filed by. the decree-holder. It was held 
that as the. defendant was to remain in 
possession for an indefinite perfod on 
payment of monthly rent regularly the 
clauses in compromise decree created a 
fresh tenancy which did not come within 
the scope of the suit. As such the defen- 
dant could not be evicted by executing 
the said decree except by a separate 
suit. It;:was also observed that the deci-. 
sion in AIR 1954 Bom 370 did not apply 
as in that case a decree for eviction was 
passed though the date of eviction was 
postponed. 


10.- In AIR 1971 SC 1081 Bai Chanchal 
v, Syed; Jalaluddin a suit for ejectment 
was decreed on tompromise. It was 
agreed that the defendants would remain 
in possession of 
period of five years and would hand 
over possession after expiry of the said 
period. Jt was also provided in the de~ 
cree that the defendants would pay cer- 
tain mesne profits monthly during this 
period. There was a clause that in case 
of default of payment of mesne profits 
the judgment-~debtors zould be immedia- 
tely called upon to vacate the suit pre- 
mises. It was held by their Lordships of 
the Supreme Court that these terms did 
not create a new tenancy nor a licence. 
The decree-holders merely allowed the 
judgment-debtors to continue in posses- 
sion forifive years on payment of mesne 
profits as a concession for entering into 
compromise. The decisions in AIR 1971 
SC 1081,and AIR 1954 Bom 370 are ap- 
plicable to the instant case as the facts are 
almost similar. J have already held that 
the terms of the decree provide a definite 
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suit premises for a ` 
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period within which all arrears of rents 
and mesne profits as mentioned in th 
decree are to be paid and during this 
period the tenant defendant has to pay 
monthly mesne profits and in default cf 
non-compliance with any of the terms 
the plaintiff respondent will be entitled 
to execute the decree for ejectment ani 
arrears of rents and mesne profits. This 
payment of monthly mesne profits for’ a 
definite period cannot be treated 4s 
creating a fresh tenancy. This position 
becomes very clear from term No. 4 cf 
the compromise petition which says thet 
in case of due compliance with the terms 
of the decree and on full payment of the 
decretal dues the ejectment decree will 
be deemed to have been satisfied and the 
defendant will be recognised as a tenar.t 
under old ‘terms and conditions. The 
decision in AIR 1966 Raj 178 does net 
apply to this case as in that case. the 
stipulation in the compromise decree wes 
to pay monthly rent for_an_ indefinite 
period and not mesne profits. 


11. In the instant case it is apparent 
from the terms of the compromise de- 
cree that the decree for ejectment ard 
for arrears of rent and mesne profits was 
passed against the tenant-defendant. Fy 
the terms of the decree only a concessicn 
has been made to the effect that the 
plaintiff will not execute the decree if 
the arrears of rents and: mesne profits ba 
paid within a certain period of time ard 
the defendant has been permitted <o 
stay in the suit premises till that time 
on payment of monthly mesne profits. 
Those terms in the compromise decree 
cannot, in any way, be interpreted as 
creating a demise of the suit premises 
in favour of the defendant and no fresh 
tenancy is created thereby. 


12. With regard to the submission as 
to extension of time to make the pay- 
ments as required to be made under the 
terms of the decree this petition of o3- 
jection whereon the Misc, Case has been 
started is not an application under S. 148 


of the Civil P. C. nor does it contain any - 


prayer for extension of time specified in 
the decree for making payment of 
monthly mesne profits. Moreover, it ap- 
pears that in the said Execution Case 
No. 16 of 1975 an application dated 5-8- 
1975 was filed praying for extension of 
time to make the deposit. The said ap- 
plication was rejected by order No. 6 
dated Aug. 21. 1975 and it was held that 
the judgment-debtor was not 
and no sufficient. cause was made out for 
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extension of time. The learned Sub- 
ordinate Judge has held that the execut- 
ing court cannot go behind the decree 
except for the purpose of resolving any 
ambiguity in the language of the decree 
and the executing court cannot extend 
the time as fixed in the decree. We do 
not find any infirmity in this finding. 
It is, therefore, not necessary to consider 
the question whether the court can ex- 
tend time fixed in a compromise decree 
for making certain payments under S. 148 
of the Civil P. C. and whether time for 
payment fixed in the decree is not the 
essence of the contract and as such on 
equitable consideration the time can be 
extended by court, 

13. For all the reasons aforesaid we 
dismiss the appeals and affirm the orders 
of the court below. In the circumstances 
of the case there will be no order as to 
costs. The three revision cases viz. C. R. 
3773 to C, R. 3775 of 1975 are also dis- 
charged ‘without costs, Let the records 
be sent down to the court below im- 
mediately. Let the operation of the 
order be stayed for two weeks as prayed 
for by the learned Advocate for the ap- 
pellants. 

N. C. MUKHERJI, J.:— I agree. 

Appeals dismissed, 


Union of India: 
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Sunil Mukherjee, Appellant v. Union 
of India, Respondent. 


Appeal No. 290 of 1974, Award Matter 
No. 239 of 1972, D/- 16-6-1977. 

(A) Arbitration Act (10 of 1940), S, 8 
— Applicability — Arbitration agree- 
ment between A and railway held not 
providing for appointment of arbitrators 
by consent — Court appointing arbitra- 
tors under’ S. 8 on A’s application — 
Order of-Court and award by arbitrators 
if valid — Inherent powers if can be. 
invoked to appoint arbitrators — A if 
estopped from pleading want of jurisdic- 
tion in Court. 

Where under the arbitration agreement 
between the contractor A and the yailway 
for the purpose of appointing two arbi- 
trators to whom disputes were to be 
referred the railway was to send a panel 
of more than three names of railway 
officers to A and out of the said panel 


JU/JU/D751/77/GNB/MVJ. 





38 Cal. [Prs. 1-2] 


A would suggest a panel of three names 
out of which the General Manager would 
appoint one arbitrator as A’s nominee 
and then“ the General -Manager would: 
appoint a second arbitrator of: equal 
status as the railway’s nominee without 
A’s consent of any kind and. when dis- 
putes arose between the parties A called 
upon the railway to appoint arbitrators 
in terms of the agreement for adjudica- 
tion of .the disputes and ultimately on 
A’s application under S. 8 the High Court 
appointed two arbitrators and directed a 
reference. 


Held that (1) S. 8 was applicable only 
fn a case where the arbitration agree- 
ment provided for reference to arbitra- 
tors to be appointed by consent of parres 
AIR 1958 Cal: 620 Rel. on. 


-(2) It coud not be said that under the 
afbitration agreement in question the 
arbitrators were to be appointed with the 
consent of the parties and therefore 
neither S, 8 nor any other provision of 
the Act was epplicable. AIR 1964 All 
477 and AIR 1970 Madh Pra 49 Rei.’ on; 
ATR 1965 Cal 183 Dist. 


(3) The application under S. 8 could not 
be entertained and the order of the 
Court appointing arbitrators -and direct- 
ing reference under S. 8 was without 
jurisdiction and was a nullity and void 
and the award made by the arbitrators 
must necessarily be held’ to be without 
jurisdiction and a nullity. ATR 1976 SC 
1745 Rel. on; (1913) 40 Ind APP 151 (PC) 
Dist. 


(4) The Court had no inherent juris- 
diction to appoint arbitrators 
powers were regulated by the statute. 
AIR 1954 Cal 606 Rel. on. 


(5) The fact that A himself had made 
the application under S. 8 and had parti- 
cipated in the arbitration proceedings 
could not estop him from raising the 
question of want of jurisdiction in the 
Court under 8. 8 and could not confer 
jurisdiction on the Court when it did not 
possess it. . . 
(Paras 2, 3, 4, 13, 14, 15, 17) 
Anno :— 3 A.M. Arb. Act, S. 8 N. 17. 


(B) Arbitration Act (10 of 1940), 
S. 39 (1) (vi) — Order refusing to set 
aside award — Appeal — Questions of 


law if can be raised for first time. 

In an appeal against the order refus- 
ing to set aside an award pure questions 
of law such as those relating to construc- 
tion of the order of the trial Court, 
construction of the arbitration agreement 
and construction of the provisions of the 
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Act can be raised for the first time when 

no investigation of facts is necessary and 
the relevant materials are on record. 

(Para 16) 

"Anno :— 3 A.M. Arb, Act, S. 39 N. 6. 

(C) : Arbitration Act (10 of 1940), Ss. 39 

and 30 — Limitation Act (36 of 1963), 


Art: 119 — Application to set aside 
award:— Question of limitation not ' 


urged before trial Court — Question if 
can be raised in appeal. $ 

Where in the application to set aside 
the award the ground that the applica- 
tion was barred by limitation was not 
urged before the trial Court and there 
were no material facts on which it could 
be urged it was held that it would not 
be proper to allow the question of limi- 
tation ‘to be urgsd. in appeal. ` 


“Y (Para 18) 

Anno :— 3 A.M. Arh, Act, S. 39, N. 10. 

Cases Referred : Chronological Paras 
AIR 1976 SC 1745 : (1976) 4 SCC 32 

9, 13 


(1974) 3 All ER 1010 : (1975) 2 WLR 222 
National Enterprises v. Racal Commu- 


nications Ltd.. : 9 
AIR 1972 SC 2379 9 
AIR 1970 Madh Pra 49 9, 13 
AIR 1969 SC 823 -9 
AIR 1965 Cal 183° : 41, 13 
AIR 1964 All 477 pe os 9, 13 
AIR 1963 All 242 D f 11 
AIR 1961 Pat 228 i 11 
‘AIR 1958 Cal 620 “9, 13 
AIR 1958 Cal 415 _ E . 6 
AIR 1954 Cal 606 13 
(1913) 40 Ind App 151 (PC) 10, 17 


- Jayanta Mitra for Appellant, 


SEN, , J.:— This ig an appeal against 
the judgment and order passed by Salil 
K. Roy Chowdhury, J, on the 15th Nov. 
1973. By his order: the learned Judge 
dismissed, for reasons recorded in the 
judgment, the application made, by the 
appellant for setting aside an’ award 
dated the 28th June, 1971 and also for a 
declaration that the order dated the 21st. 
Feb. 1961 is invalid, itiout sna COR 


-and of no effect. 


2. The facts of the case have been 
fully and correctly set out in the judg- 
ment of the learned trial Judge. The 
facts material for the purpose of the ap- 
peal may be briefly stated. The appel- 
lant is a building contractor and entered 
into an, agreement dated the 11th April, 
1962 with the Union of India for various 
construction works in and/or of the railway 
station ‘building at Durgapur. The said 
agreement contains an arbitration clause.; 


ya 
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fea relevant portion of the said clause 
reads as follows: 


“Cl. 63 (3) (a) Arbitration, 
Matters in question, dispute or 
ence to be arbitrated upon shall ke 
referred for decision  t0....:cecc.ceeeeeees 


(ii) Two arbitrators, who shall be Gandia 
ted Railway Officers of equal status to 
be appointed in the manner iaid down in 
Cl. (3) (b) for all claims of Rs. 50,000,- 
and above, and for all claims irrespec- 
tive of the amount or value of suca 
claims if the issues involved are of a 
complicated nature. The General Mans- 
ger shall be the sole judge to decice 
whether the issues are of a complicated 
nature or not. In the event of the two 
Arbitrators being divided in their opir- 
ions the matter under dispute will ke 
referred to an Umpire to be appointed 
in the manner laid down in Cl. (3) (w) 
for his decision. 

Cl. 63 (3) (b): 

For the purpose of appointing two arb?~ 
trators as referred to in Sud-Cl, (a) (i) 
above, the Railway will send a panel of 
more than three names of officers of the 
appropriate status of different Depari- 
ments of the Railway to the contractors, 
who will be esked to suggest a panel ef 
three names out of the list so sent’ by the 
Railway. The General Manager wil 
appoint one arbitrator out of this panel 
as the contractors nominee and then 
appoint a second arbitrator of equal 
status as the Railway’s nominee either 
from the panel or from outside the panel, 
ensuring that one of the two arbitrators 
so nominated is invariably from the A> 
counts Department, Before entering 
into reference the two Arbitrators shell 
nominate an Umpire to whom the case 
will be referred in the event of any 
difference between the two Arbitrators.” 


3. It appears that disputes arose 
between the parties. The appellant 
made various claims against the Unien 
in respect of works done and the said 
claims were disputed by the Union. The 
appellant had called upon the Union of 
India to have the said dispute adjudicet- 
ed upon by arbitration in terms of the 
arbitration agreement and had asked for 
appointment of arbitrators in terms of 
the agreement between the parties. Tre 
appellant ultimately made an application 
on the 29th Nov. 1965 to this Court 
under S..8 of the Arbitration Act for tae 
appointment of arbitrators. On the sgid 
application an order was passed y 
Mallick J, on the 21st Feb, 1966 and ine 


differ~ 
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material part of the said order reads as 


. follows: 


“It ig ordered that all matter in differ- 
ence between the parties hereto includ- 
ing the question of the costs and of the 
reference hereby directed be referred to 
the arbitration of Mr. K. Ramani Officer 
on Special Duty, South Eastern Railway, 
Garden Reach and Mr. K. C. Bose, De- 
puty Financial Adviser, Eastern Railway 


-who are hereby appointed Joint Arbitra- 


tors under 8. 8 of the Arbitration Act, 
1940 read with Cl. 63 of the Eastern 
Railway Engineering Department Gene- 
ral Condition of Contract in the said 
petition mentioned. And it is further 
ordered that the said arbitrators do make 
their award in wviting and submit the 
same to this Court together with all 
proceedings had, deposition recorded and 
exhibits filed before them within four 
months from the date of service on them 
of an office copy of this order. And it 
is further ordered that in case of differ- 
ence of opinion between the said arbi- 
trators the matter involving such differ- 
ence be referred to the decision of an 
umpire tọ be nominated by the said 
arbitrators before they take up such 
reference who, in the event of a refer- 
ence being made to him shall make his 
award in writing and shall submit the 
same in the like manner to this Court 
within four months from the date of 
such reference to him. And it is fur- 
ther ordered that the said arbitrators or 
the umpire as the case may be, be at 
liberty to examine the parties and their 
witness upon oath or solemn affirmation 
which they are hereby empowered to 
administer. And it is further ordered 
that the said arbitrators or the umpire 
as the case may be shall have such 
powers as are vested in an arbitrator 
under the provisions of the Arbitration 
Act, 1940. And it is further ordered 
that the said. arbitrators shall enter upon 
and proceed with the reference on the 
copy of minutes of this order signed by 
the officer of this Court being shown to 
them. And it is further ordered that 
the costs of and incidental to this appli- 
cation be costs in the arbitration pro- 
ceedings herein.” 


4. It may be noted that the validity 
of this order has been challenged in this 
proceeding, After the said order_ had 
been passed, joint arbitrators appointed 
by the said order entered upon the 
reference and the parties filed their state- 
ments and counter-statements before 


40 Cal. {Prs. 4-6] 
them. 
appellant made an application before the 
Court, inter alia, for removal of the said 
arbitrators and for revocation of the 
arbitration agreement. The said applica- 
tion, however, was subsequently with- 
drawn on the 7th May, 1968. It has 
‘ been alleged that the said application was 
withdrawn by the appellant as he had 
been assured that his claim would be 


settled departmentally. On the 6th Jan., 


1970 a letter was addressed by the Soli- 
citor for the appellant to the Solicitor of 
the Central Government at Calcutta and 
in this letter the fact of withdrawal of 
the application by the appellant had 
been mentioned. In this letter it was 
also alleged that the joint arbitrators 
could not act as one of the arbitrators 
had then become the Chief Engineer and 
in this letter the railway administration 
was asked to decide the claim of the 
appellant departmentally without going 
into the formalities of fresh arbitration 
proceedings. This letter and the reply 
which was sent by the Solicitor to the 
Central Government on the 8th May, 


4970 have both been set out by the, 


learned trial Judge in his judgment. 
From the reply it appears that the Union 
had no objection to an arbitrator being 
appointed through Court in terms of the 
agreement but the Union was not agree- 
able to have the claim of the appellant 
decided by the railways departmentally. 
Various applications were thereafter 
made before the Court for extension of 
time to make the-award by the arbitra- 
tors and the last order was passed by 
Salil .K. Roy Chowdhury J. extending 
the time to make the award till the 30th 
June, 1971. The said award was duly 
made and published within the extend- 
ed period. It has been stated in the 
petition that the said award was filed in 
this Court on the 22nd June, 1972, The 
claim of the appellant in dispute is said 
to be over Rs. 17 lakhs and under the 
award the arbitrators awarded the appel- 
lant a sum of Rs. 37,230/-. The validity 
of the said award has been questioned by 
the appellant in this proceeding. The 
grounds on which the said award has 
been impeached are set out in para 42 
of the petition and the mein prayers of 
the appellant in the petition are that 
‘the said purported Award dated 28th 
June 1971 be set aside and/or be declar- 
ed null and void’ and ‘that it be declared 
that the said order dated 2ist Feb. 1961 
is invalid without jurisdiction and of no 
effect.’ i : 
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-5. Two principal contentions were 


. Paised on behalf of the appellant befora 


the learned trial Judge. The first con- 
tention was that the arbitrators had no 
furisdiction to enter into the reference 
and to make the award as they were not 
terms of the arbitration 
agreement inasmuch ag the said joint 
arbitrators were not of equal status, It 
may be noted that it was conceded on 


‘behalf of the railways that the arbitra- 


tors appointed were not of equal status. 
_ 6. The other contention raised before 
the learned trial Judge was that the 
arbitrators were biassed against the appel- 
lant. Though various other grounds 
were taken in 
that these were the two principal grounds 


which were urged before the learned . 


trial Judge. The learned trial Judge 
rejected both these contentions and dis- 
missed the said application of the appel- 
lant. Dealing with the contention that 
the arbitrators had no jurisdiction to 
make the award the learned trial Judge 
has held in hig judgment: 

“Carefully considering the respective 
contentions I am of the view that the 
petitioner’s case has no -substance and 
should be dismissed. The first ground 
which ‚Mr. Chatterjee strenuously argued 
was that the arbitrators have no jurisdic- 
tion ag they were not qualified and lack- 
ed capacity in terms of the arbitration 
clause inot being of equal status and the 
fact being admitted it must be held that 
the arbitrators have no jurisdiction to 
make the award. It is true that the 
Court’ before making the order dated the 
2ist of Feb. 1966 did require parties to 
comply with the terms of the arbitra- 
tion clause in nominating their respective 
arbitrators and supply the names to the 
Court but that did not keep the contract 
in force as if there is no order of the 
Court. In my view, by the order made 
by the Court under Section 8 of Arbitra- 
tion Act, 1940, the appointment of the 
arbitrators must be said to be by an 
order of the Court, as if the said appoint- 
ment was by the consent of the parties. 
A legal fiction as to the consent of the 
parties should be imported in the order 
of the Court regarding the appointment 
of the arbitrators. There is no question 
of the order being by consent.. There is 
nothing in the said order to show that 
the order was a ‘consent order.. How- 
ever, the order was given effect to and 
is binding on the parties. 

Therefore, it cannot be now said that 
the arbitrators not being of equal status 


the petition, it appears. 


1978 | 


in terms of the arbitration agreement 
lacked capacity to enter into the refer- 
ence and the award to be without jur:s- 
diction. The said appointment was made 
by Court and by legal fiction the parties 
are deemed to have consented to the seid 
appointment under the statute and no 
question of lack of capacity in the arbi- 
trators can be raised by the petitiorer 
so long the order of the Court is opera- 
tive. In my view, the analogy drawn 
by Mr. Chatterjee with a consent orcer 
or decree which can be set aside on any 
grounds as that of a contract, cannot be 
applied in this case. Neither the peti- 
tioner has taken any step to set aside 
the said order on any ground whaizo- 
ever which has been given effect to and 
acted upon by the parties for-the last 
6 or 7 years. The petitioner is estopped 
from raising any such question of lack of 
jurisdiction. In my view, the principle 
of the decision cited by Mr. Banerjee 
being K. P. Mandal’s case in AIR 18538 
Cal 415 also applies to this case.” 

The learned Judge also held that no case 
of bias was established, 


- 7. In the appeal before us the said 
two contentions have been raised. 


8-9. Mr. Jayanta Mitra, learned coursel 
appearing on behalf of the appellant kas, 
however, stated before us that he is not 
advancing any argument on the second 
contention, namely, that the Arbitrators 
were biassed though he is not abandon- 
ing the said contention. On this ques- 
tion no arguments were advanced. Mr. 
Mitra has argued that the Award in zhe 
instant case must be held to be nullity, 
as the Arbitrators had no jurisdiction to 
make the Award. Apart from the argu- 
ments which were advanced before -he 
learned trial Judge that the joint Arbi- 
trators had no jurisdiction to make she 
Award as the said joint Arbitrators were 
not of equal status and were therefore 
not competent to adjudicate upon zhe 
disputes, Mr, Mitra in support of his con- 
tention that the Award is a nullity has 
advanced the following further argu- 
ments :-~— : 


The Award must be held to be a 
nullity as the Arbitrators had no juris- 
diction to make the Award because zhe 
order of Mallik J. dated the 21st of Feb. 
1966 referring the disputes- to arbitra- 
tion and appointing the Joint Arbitrators 
is itself without. jurisdiction and is there- 
fore null and void. He hes argued taat 
the order of Mallik J. dated the 2ist cf 
Feb. 1966 is without jurisdiction, as the 
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said order which was made u/s. 8 of the 
Arbitration Act could not be made under 
the said Section because the said Sec- 
tion had no application. It is the argu- 
ment of Mr. Mitra that Sec. 8 of the 
Arbitration Act had no application in the 
facts and circumstances of this case and 
to the arbitration agreement between the 
parties. In support of this argument that 
Sec. 8 has no application Mr, Mitra has 
drawn our attention to 5. 8 of the Arbi- 
tration Act and to the arbitration agree- 
ment between the parties end he has 
relied on the following decisions :— 


(1) Ram Chandra Ram Nag Ram Rice 
and Oil Mills Ltd. v. Howrah Oil Mills 
Ltd., AIR 1958 Cal 620, (2) Union of India 
v. Gorakh Mohan Das, AIR 1964 All 477, 
(3) Union of India v. S. V, Krishna Rao, 
AIR 1970 Madh Pra 49, (4) National En- 
terprises Ltd. v. Racal Communica- 
tions Ltd., 1974 (3) All ER 1010, It 
is the argument of Mr. Mitra that as 
S. 8 has no application to the facts and 
circumstances of this case and could not 
be invoked in view of the nature of the 
Arbitration Agreement between the par- 
ties, the order passed by the learned 
trial Judge under S. 8 of the Arbitration 
Act is incompetent and iş without juris- 
diction. Mr, Mitra has further argued 
that the order of Mallik J. dated the 2ist 
of Feb, 1966 is clearly erroneous and 
without jurisdiction, as by the said order 
made under S. 8 of the Arbitration Act 
the learned Judge ordered and directed 
that the matter in difference between the 
parties would be referred to the Arbi- 
tration of Mr. K. Ramani and Mr. K. C. 
Bose who by the said order were ap- 
pointed Joint Arbitrators by the learned 
Judge. It is his contention that no 
reference of the disputes can be made 
to Arbitrators under Section 8 of the 
Arbitration Act and the order making 
any such reference and also appointing 
the Arbitrators after making the refer- 
ence ig clearly without jurisdiction and 
is therefore void. In support of this 
contention Mr, Mitra has relied on the 
decision of the Supreme Court in the 
case of Union of India v. Om Prakash, 
reported in (1976) 4 SCC 32 : (AIR 1976 
SC 1745). Mr. Mitra has fairly stated 
before ug that these arguments were not 
advanced before the lerned trial Judge 
and in the grounds of appeal no such 
specific grounds have also been taken. 
He has, however, subritted that these 
questions are pure questions of law and 


ho investigation of any fact is necessary. 
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He has also submitted that there are 
sufficient indications in the petition and 
also in the prayers and also in the 
grounds of appeal. He submits that he 
is, therefore, entitled to argue these ques- 
tions. Mr. Mitra has contended that as 
the order of Mallik J. dated: the 21st of 
Feb, 1966 is without jurisdiction and 
therefore void, the Arbitrators appointed 
by the said order acquired no jurisdics 
tion to enter. upon the reference or to 
proceed with the reference or to make 
the said Award and the impugned Award 
made- by the -Arbitrators without juris- 
diction must therefore be held to bea 
‘nullity. In support of his contention that 
if an order is made by the Court with- 


` out jurisdiction the order becomes a` 
nullity and iş void, Mr. Mitra has relied 


on the decision of the Supreme Court 
in the case of Official Trustee, West 
Bengal v. Sachindra Nath Chatierjee, 
AIR 1969 SC 823. Mr. Mitra has also 
relied on the decision of the Supreme 
Court in the casé of Shri M. L. Sethi v. 
R. P. Kapur, AIR 1972 SC 2379. 


10. Mr. Banerjee appearing on behai 
of the respondent has submitted’ that the 


order appointing the Joint Arbitrators - 
8 cf. the ` 


has been properly made u/s. 
Arbitration Act. He has, fairly stated 
that the order of the learned trial ‚Judge 
directing a reference of the disputes to 
the arbitration of the Arbitrators named 
therein while passing the said 
appointing the Joint Arbitrators u/s. 8 
had been .erroneously made. He has 
however, contended that in the interest 
of justice the Court has inherent juris- 
diction .to ignore or set aside that part 
of the order’ and to uphold ‘the order of 
the learned trial Judge in so far as the 
said order purports to appoint the Joint 
Arbitrators. In support of his contention 
that the Court in, the interest of justice 
in such cases has such inherent power 
or jurisdiction, reference has been made 
to the decision of the Privy Council in 
the case of Raja Debi Bakhsh Singh. v. 
Habib Shah, (1913) 40 Ind App 151 (PC). 
-It was further submitted that Mallik J. 
had not in fact made an order of refer- 
ence and in support of the submission 
reliance was sought to be pissed cn the 
minutes of this oe 


1i. Mr. Banerjee has further ates 
that the appointment of Joint Arbitra- 
tors has been properly and validly made 
by the learned Judge u/s. 8 of the Arbi- 
tration Act. which, according- 
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to Mr 


ALR. 


Banerjee, applies in the facts and cir- 
cumstances of this case to the arbitration 
agreement between the parties. Im sup- 


port of this contention that S.. 8 of the 


Arbitration Act is properly applicable Mr. 
Banerjee has relied on the following 
decisions :— . 

(1) Surendranath Paul v. Union of 
India, AIR 1965 Cal 183, (2) Om Prakash 
v. Union of India, AIR 1963 AH 242, 
(3) Union of India v. D. P. Singh, AIR 
1961 Pat 228, 


‘Mr, Banerjee has next argued’ that the 


application made -by the appellant’ in the 
instant case. is barre by limitation’ and 
the’ same cannot, therefore, be enter- 
tained: Mr. Banerjee has further argued 
that the appellant should not be permit- 
ted to urge the new points which the 
appellant has chosen to urge before this 
Court; ‘as the questions involved therein 
are -not pure questions of law and the 
said questions require investigation into 
various facts. © ~ 

12.:: Before ‘we proceed to deal with 
the respective contentions of the parties, 
it will be convenient to set. out Section 8 
of the. Arbitration. Act which, reads. ag 


follows : 
8(1).. In any: of the following. cases— . 


(a) where an arbitration .agreement 


provides that the reference shall- be to . 


one or more arbitrators. to. be appointed 
by consent of the parties, and all the 
parties do . not, after differences, have 
arisen, concur in the eee or 
appointinents; or 


(b) if any - appointed arbitrator or 
umpire ‘neglects or refuses’ to act, or is 
incapable of acting, or dies, and the 
arbitration agreement does not. show’ that 
it was intended that the vacancy should 


not be ‘supplied, and the parties or the . 


arbitrators, as the: case may; be, do not 
supply ‘the vacancy; or. 

(c) where the parties or the arbitrators 
are required to appoint an umpire and do 
not appoint him; 

any party, may serve the other parties 
or the „arbitrators, as the case may be, 
with a ‘written notice to concur: in. the 
appointment or appointments or in sup 
plying the vacancy. 


(2). If the appointment . is not. mada 
within fifteen clear days- after the service 
of the said notice, the Court may, on 
the application of the party who gava 
the notice and after giving the other 
parties an opportunity of being heard, 
appoint, an arbitrator or umpire as. the 


>m 


~~ 
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Case may be, whọ shall have like power 
to act in the reference and to make en 
award as if he or they had been appoini-~ 
ed by consent of all parties. 

, Explanation— The fact that an arbi- 
trator or umpire, after request by either 
party to enter ọn and poceed with tke 
reference does not within one monch 
comply with the request may constitute 
a neglect or refusal to act within the 
meaning of the section.” 

13. A plain reading of the section 
makes it clear that this section is pot 
intended to apply and does not apply te 
each and every arbitration agreement. 
Had this section been intended to apply 
to each and every arbitration agreement, 
S. 9 of the Act would have been wholly 
unnecessary, This section applies only 
in a case where the arbitration agree- 
ment provides that the reference shall 
be to one or more arbitrators to 26 
appointed by consent of the parties. 
Consent of the parties to the appoir.t- 
ment of the arbitrators is the basic re- 
quirement of the section. Whether in 
an arbitration agreement the arbitrator 
or the arbitrators are so appointed with 
the consent of the parties or not will 
necessarily depend on the facts and c:r- 
cumstances of the case and on the arbi- 
tration agreement between the partizs. 
If on a proper construction of the arbi- 
tration agreement it becomes evident 
that the consent of the parties is not 
necessary for the appointment. of .the 
arbitrator or the arbitrators, the basic 
requirement of the section will not be 
satisfied and in such a case Section 8 
jof the Arbitration Act cannot be attract~ 
jed. This interpretation of the section is 
quite clear and is also supported by the 
authorities which have been cited before 
us. In the case of Ram Chandra Ram 
Nag Ram Rice and Oil Mills Ltd. v. 
Howrah Oil Mills Lid., AIR 1958 Cal 620, 
a Division Bench of this Court observed 
at p. 623: 

“That section applies where an arvi- 
agreement provides that fhe 
reference ‘shall be to one or more arsi- 
trators to be appointed by consent of 
the parties. In the case before us, 
however, the arbitration clause provides 
that the arbitration shall be by two 
arbitrators, ane to be nominated by the 
buyer and the other to be nominated by 
the seller. In this case, there is no quas- 
tion of one or. more arbitrators beng 
appointed by the consent of all the par- 
ties. Consequently, Section 8 can have 
no possible application to this case.” 
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This view is also expressed in the other 
decision which has been cited from the 
Bar in this respect. The question that 
requires consideration, however, is whe- 
ther on a true construction of the arbi- 
tration agreement between the parties 
the appointment of the arbitrator or the 
arbitrators ig to be made with the con- 
sent of the ` parties. In the case of 
Surendranath Paul v. Union of India, 
AIR 1965 Cal 183, on which particular 
reliance has been placed by Mr. Banerjee, 
the, arbitration agreement was couched 
in an entirely different language and on 
a construction of the arbitration agree- 
ment in that particular case the Court 
was of the opinion that the appointment 
of the arbitrator in that particuler case 
was with the consent of the  arties. The 
said decision, however, is of no particular 
assistance in construing the agreement in 
question. We have earlier set out the 
entire arbitration agreement. In our 
opinion, it cannot be said on a true 
construction of the arbitration agreement 
between the parties that the arbitrators 
were to be appointed with the consent of 
the parties, The arbitration agreement, 
in ‘the instant case, makes it sufficiently 
clear that the appointment of the arbi- 
trators is not to be made with the 
consent of the parties.. The contrector is 
to suggest three names out of a panel of 
more than three names to be sent by the 
railways to the contractor and out of the 
said panel of three names to be suggesi- 
ed by the contractor, the General Mana- 
ger will appoint an arbitrator who will 
be the contractor’s nominee. The Gene- 
ral Manager will appoint the second 
Arbitrator of equal status as the nominee 
of the Railways and in the matter of ap- 
pointment of this Arbitrator there is no 
question of consent of any kind of the 
claimant. The appointment may be made 
by the General Manager from this panel 
or from outside the panel, It is, there- 
fore, clear that the arbitration agreement 
appointment of 
two Arbitrators by the consent of the 
parties, It may be noted that a similar 
agreement came up for consideration 
before the Allahabad High Court in the 
case of Union of India v. Gorakh Mohan 
Das, AIR 1964 All 477 where the Alla- 
habad High Court held that S. 8 of the 
Arbitration Act had no application to the 
said Arbitration Agreément. The identical 
Arbitration Agreement came up for con- 
sideration before the Madhya Pradesh 
High Court in the case of Union of India 


v. S. V. Krishna Rao, AIR 1970 Madh 
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Pra 49. Madhya Pradesh High Court held 
at page 55 — f - 

"In Union of India v. Gorakh Mohan, 

AIR 1964 All 477, it was held that where 
the contract between the Railway and 
the contractor provided for the appoint- 
ment of two: arbitrators, one to be selec- 
ted by the Railway as the contractor's 
nominee out of a panel of three names 
to be suggested by the Contractor, and 
the other to be appointed by the Rail- 
way, in which appointment the contrac- 
tor had no voice at all, it cannot be said 
that the arbitrators are to be appointed 
by consent of parties so as to attract the 
applicability of S. 8.” 
We are, therefore, of the opinion that 
the application under S. 8 of the Arbi- 
tration Act could not be entertained, as 
S. 8 of the Act had no application and 
the said section could confer no juris~ 
diction on the Court to appoint the Arbi~ 
trators in the instant case. In our opinion, 
the Court was not competent to pass the 
said order under S. 8 of the Arbitration 
Act and the said order under S. 8 of the 
Arbitration Act appointing the Arbitra- 
tors which had no application at all, is, 
therefore, without any jurisdiction. No 
other section could be pointed out to us 
under which the Court had the power, or 
jurisdiction to appoint the Arbitrators. 
Section 9 hag also no application in the 
intsant case, As far as we have been able 
to find out there does not appear to be 
any other section which confers power 
and jurisdiction on the Court to appoint 
Arbitrators in such a case, Mr. Banerjee 
has argued in this connection that the 
Court has an inherent power to appoint 
an Arbitrator. It was his argument thet 
if S. 8 could not be applied then the ap- 
pointment should be held to have been 
made under the inherent jurisdiction 
which the Cour: possesses in such a case. 
Apart from the question that in the in- 
stant case the Court has proceeded to 
make the order under S. 8 of the Arbi-. 
tration Act, we cannot persuade our- 
selves to hold that the Court enjoys any 
such inherent jurisdiction in the matter 
of appointment of Arbitrators. The 
powers of the Court . in the matter of 
appointment of arbitrators are regulated 
by the Statute. This view, it appears, 
was also expressed by 
Chakravartti in his judgment in the case 
of Bharat Construction Co. Ltd, v. Union 
of Indie, AIR 1954 Cal 506, The learned 
Chief Justice has observed at p. 611: 

"It is now well settled that the Court 
has no inherent’ or absolute power to ap- 
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point arbitrators and that itg powers are 
only those which are expressly specified 
in the Act.” 


We have already set out the order of 
Mallik J. It is quite clear from the said 
order as perfected that by this order 
which the learned Judge made under 
S. 8 of the Arbitration Act read with 
cl. 63 of the Eastern Railway Engineering 
Department General Conditions of Con- 
tract, all matters in difference between 
the parties were also referred to the 
arbitration of two Arbitrators who were 
appointed by the said order, This wag 
clearly ‘beyond the jurisdiction of the 
learned Judge. This question, in our 
view, is concluded by the decision of the 
Supreme Court in the case of Union of 
India v, Shri Om Prekash, (1976) 4 SCC 
32: (AIR 1976 SC 1745). In that view of 
the matter we must hold that the order 


of Mallick J. dated the 2ist Feb, 1966 is’- 


without jurisdiction. 


. 
14. It is no doubt -rue that the. appel- 


lant himself had made the application 
under S. 8 of the Arbitration Act on 
which the said orcer was passed. It is 
equally true that the appellant had parti- 
cipated in the arbitration proceedings 
before ‘the Arbitrators, appointed by the 
learned Judge by the said order, and ex- 
tension .of time had been granted to en- 
able the Arbitrators to make their 
Award, These acts on the part of the 
appellant and hig conduct do not pre- 
vent him from raising these questions. 
The question involved in the instant 
case is one of jurisdiction of the Court 
and ig not a question of mere irregu- 
larity, If the Court lacks jurisdiction to 
pass the order, the order becomes a 
nullity. The conduct of the appellant can- 
not cure the defect of jurisdiction end 
cannot confer jurisdiction on the Court 
where the Court does not possess such 
jurisdiction. ` 


15. It is well settled that if the Court . 


passess any order without jurisdiction 
the order iş a nullity and is void. As 
the order in the instant case of Mallick J. 
appointing the Arbitrators was passed 
without! jurisdiction, the said order is 
void and is a nullity and the Arbitrators 
appointed by the said order, therefore, 
acquire’ no jurisdiction to adjudicate 
upon the disputes. The Arbitrators, there- 
fore, clearly lacked jurisdiction to enter 
upon the reference and to proceed with 
the same and to make any Award. The 
Award made by the Arbitrators must 


i 
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. any order directing a reference of 
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mecessarily be held to be one 
jurisdiction and a nullity. 


withcut 


16. We are unable to accept the can- 
tention of Mr. Banerjee that the appel- 
lant should not be allowed to raise these 
contentions in the appeal, As Mr. Miira 
has fairly conceded, these arguments 
were not advanced in the Court belcw. 
It cannot, however, be said in cur 
opinion that no such case had been made 
in the petition. The validity of the orcer 
passed by Mallick J. on the 21st of Feb. 
1966 has been specifically challenged and 
there is a specific prayer that it should 
be declared that the said order is with- 
out jurisdiction and of no effect. The 
validity of the Award has also been qu2s- 
tioned on the ground that the Arbitrators 
had no jurisdiction to make the Award. 
Arguments before the learned trial Judge 
might not have been addressed in this par- 
ticular way, But these points were there. 
In any event, these questions are pure 
questions of law. No investigation of eny 
fact is necessary, The question relates to 
construction of the order passed by 
of the arbitra- 
tion agreement and the construction of 
the provisions of the Arbitration Act. 
No investigation of any fact is necessary 
and the relevant materials are there. 
We are, therefore, of the opinion taat 
the appellant is competent to urge these 
points before us in this appeal. We are 


also unable to accept the contention of | 


Mr. Banerjee that Mallick J. did not pass 
the 
disputes to arbitration, For the purpose 
of considering this question we have got 
to goby the order which had been finelly 
drawn up and filed. The order has b2en 
settled following the practice and prcce- 
dure in this Court on notice to the Soli- 
citors of both the parties. The Solicitor 
for the respondent Union of India clear- 
ly knew what the order, as finally 
drawn up ard settled was, No steps were 
even taken for having the order correc- 
ted. It is also to be noted that in para 21 
of the petition the order of Juszice 
Mallick has been set out. In the Affida- 
vit-in-opposiiion that had been filed the 
correctness of the said allegation is not 
denied. In these circumstances, we are 
of the opinion that it will not be preper 
for us to look into the minutes of the 
order passed by the learned trial Judge 
and to come to any conclusion on the 
basis of the minutes. 


' 17. We are also unable to accept the 
submission of Mr. Banerjee that procee- 
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ding on’ the basis that the order of 
Malick J. as drawn up and settled 
represents the correct order, we should 
in the exercise of our inherent jurisdic- 
tion ignore that part of the order. of 
Mallick J. which directs the reference 
and we should hold that the said order 
is a valid and a good order under S, 8 
of the Arbitration Act in so far as the 
appointment of the arbitrators are con- 
cerned. We have already stated our rea- 
sons ag to why the order of Mallick J. 
cannot be said to be a competent order 
under S. 8 of the Arbitration Act. We 
are unable to accept the submission of 
Mr. Banerjee thet even if we proceed 
on the basig of the order as drawn up 
and settled, we should still in exercise 
of our inherent jurisdiction proceed to 
ignore that part of the order of Mallick J. 
by. which he has directed a reference of 
the disputes to arbitration and we should 
only accept and act on the cther part of 
the order by which he has appointed the 
arbitrators under S. 8 of the Arbitration 
Act. The decision of the Privy Council 
in (1913) 40 Ind App 151 is no authority 
for any such preposition, The said deci- 
sion which was relied on by Mr. Baner- 
jee has no bearing on the question in- 
volved in the present case. We have al- 
ready held that even the appointment 
of the arbitrators under S. 8 of the Act, 
in the instant case is not competent and) 
the Court does not enjoy any inherent 
power in the matter of appointment of, 
arbitrators. The Court is concerned only! 
with the order under appeal. 





18. The only other plea raised by 
Mr. Banerjee was that the present appli- 
cation is barred by limitation. This plea 
of Mr. Banerjee has, in our view, no sub- 
stance, In the affidavit which was filed 
on behalf of tke respondent in oppo- 
sition to the prəsent petition a vague 
averment was made that the application 
was barred by limitation without giving 
any material facts. It appears from the 
judgment that this question of limitation 
was not urged before the learned trial 
Judge. The learned trial Judge has noted 
in his judgment the contentions which 
were raised before him. Ag it appears 
that this ground was not urged before 
the learned trial Judge and as the mate- 
rial facts on which this ground can be 
urged are not there, we are of the 
opinion that it would not be proper for 
us to allow Mr. Banerjee to urge ‘this 
question at this stage. On the other hand, 
the materials-on record clearly go to in- 
dicate that the application was. made 
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within. time. In para 40 of the petition 
it has been stated that the award was 
filed on the 22nd June, 1972. This state- 
ment made in the petition ‘is not denied 
in the affidavit which has been filed on 
behalf of the respondent. The presen? 
petition was affirmed on the 20th July, 
1972 and was moved and noted as made 
on the 21st July, 1972 within the pre- 
scribed period of 30 days. 

19. This appeal, therefore, succeeds. 


The appeal is allowed. There will be an’ 


order in terms of prayers.(a) and (b) of 
the petition. The appellent is entitled to 


the costs of the appeal and also of pro. 


ceeding before the learned trial Judge. 

20. Interim order appointing the Soli- 
citors for the parties as receivers to take 
possession of certain papers ‘and docu- 
ments for the purpose of production 
- thereof before the Department for the 
purpose of settlement -of disputes be- 
tween the parties is hereby vacated, The 
said Solicitors who were appointed 
receivers are hereby directed to return 
tre said papers to the party or parties 
frem whom they obtained possession of 
the documents and they will- stand dis- 
charged upon making over the said 
papers and documents to the party or 
parties. There is no question of filing 
any accounts by the Receivers, 


BASAK, J.: — I agree. 
Appeal allowed, 
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M. M. DUTT AND SHARMA, JJ. 

The Indian Iron & Steel Co. Ltd, 
Plaintiff v. The Union of India, Defen- 
dant-Respondent. 

A F. A. D. No. 983 of 1964, D/- 6-12- 
1977. 

(A) Railways Act (1890), S. 77- (Prior 


to amendment in 1961) — ‘Notice — 
Claim for loss of goods in transit on Eas- 
tern Railway — Notice served on Chief 


Commercial Superintendent is valid. 
Notice under S. 77 for a claim for loss 
2f goods in transit on Eastern Railway 
when served on the 
Superintendent of that Railway is valid. 


That Officer being specially engaged in 


the enquiry into claims and being of such 

status as can look into truth or falsity of 

che claim is the proper authority to re- 

zeive notice of claim under S. 77, AIR 

1969 SC 23, Followed. (Para 6) 
Lae AIR 3 A: M. ‘Railways Act, 
. 78-B, N. 6. 


ear i. 





Indian Iron & Steel €o, v. Union of India 


Chief Commercial: 


A.L R. 


(B) Civil P. C. (1998),.S. 100 — New 
point of law — Question of applicability 
or not of a particular article of limita- 
tion being a point of law can be raised 
in second appeal even if not raised in 
lower courts. (Para 8) 

Anno’: AIR Comm., C. P. C. (8th 1977 
Edn., Ss. 100-101, N. "36. 

(C) Limitation Act (1908), Arts. 30, 31 
-— Applicability — Distinction between 
Art. 30 and Art. 31 — AIR 1962 Mad 349; 
AIR 1970 Mad 108, Dissented. 


The loss or injury under Art. 30 con- 
templates loss or injury to the carrier 
and not the ultimate loss to the consignee. 
There is some amount of overlapping be- 
tween Art. 30 and Art. 31. Every case 
of loss or injury will result in non~deli- 
very, but every case of non-delivery may 
not be due to loss. Where non-delivery 
of the goods is occasioned by the losing 
or injuring goods by che carrier, Art. 30 
will apply and the period of limitation 
would be computed from the date when 
the loss or injury occurs; but if the non- 
delivery is not due to loss or injury Arti- 
cle 31 will apply and the period of limita- 
tion would be computed from the date 


“when. the goods ought to be delivered. 


In Art. :30 the starting point. of limita- 
tion is ‘when the loss or injury occurs”. 
If it is ‘held that the starting point of 
limitation should be computed from the 
date of communication to the plaintiff by 
the Railway as to when the loss had oc- 
curred and not from the date when the 
loss had occurred, 
ing the Article. AIR 1970 Mad 108 and 
AIR 1962 Mad 349, Dissented. (Para 9) 

Anno; AIR Comm., Lim. Act, 5th 1976 
Edn., Art. 30, N. 3; Art. 31, N. 2 - 

(D)- Limitation Act (1908), Art. 31 — 
Starting point of limitation — “Reason- 
able time”, meaning of. 

The words in the third column of Arti- 
cle 31 “when the goods ought to be de- 
livered” can only mean the reasonable 
time taken (in the absence of any term 
in the’ contract from which the time can 
be inferred expressly or impliedly) in 
the carriage of the. gocds from. the place 
of despatch’ to: the place of destination. 


If the correspondence discloses anything 


which may. amount to an acknowledg- 
ment of the liability of the carrier, that 
will give a‘ fresh starting point of limita- 
tion. ‘If, however, the correspondence is 
only about tracing the goods that would 


be material in considering the question as, 


to ‘when: the goods ‘ought to have been 
delivered. Where, - however, the core 


it would be amend- , 


Ee] 


: 
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respondence provides material from 
which reasonable time in a particular 
case may be found out. the correspond- 
ence would be relevant to that extent. 
Further, there may be no difficulty in 
finding out the reasonable time where. 
bulk of the goods have been delivered | 
and only a part has not been delivered, 
for in such a case in the absence of spe- 
‘cial circumstances it should be easy to 
see that the reasonable time is that 
within which the bulk of the goods have 
been delivered. AIR 1962 SC 1716, Rel 
on. (Para 7)’ 

Anno: AIR Comm., Lim. Act 5th 1€76 
Edn., Art. 31, N. 2. 


Cases Referred: Chronological Pavas 
AIR 1970 Mad 108 9 
AIR 1969 SC 23 i 6 
AIR 1962 SC 1716 7, 
AIR 1962 Mad 349 9 


P. N. Mitter, A. N. Basu and Sitaram 
Bhattacharyya (2), for Appellant. 3 


M. M. DUTT, J.:— This appeal is at 
the instance of the plaintiff and it arises 
out of a suit for recovery of compensa- 
tion. 

2. On November 2, 1954, 39 pieces of 
Tin Ingots were booked by the Metal 
Distributors Ltd. with the Eastern Rail- 
way Administration at Howrah Stat:on 
for delivery to the plaintiff at the Kulti 
Siding. Of the said 39 Tin Ingots, the 
defendant Eastern Railway Administ-a~ 
tion delivered to the plaintiff only 24 
pieces of Tin Ingots on November 16, 
1954. The remaining 15 pieces were not 
delivered and a short certificate was 
granted to the plaintiff by the Eastern 
Railway. A correspondence ensued ^je- 
tween the parties for delivery to “he 
plaintiff of the remaining pieces of In- 
gots. The Railway informed the plain- 
tiff that the matter was being enquired 
into. Ultimately, the Chief Commercial. 
Superintendent of the Eastern Railvay 
by his letter dated September 28, 1957 
denied their liability for the said’ 15 piezes 
of Tin Ingots, Thereafter, the plaintiff, 
after service of a notice under S, 77 of 
the Railways Act and another notice. 
under S. 80 of the Civil P. C., instituted 
the present suit claiming a sum of Rupzes 
6,580/- and odd on account of cornpensa- 
tion for the said 15 pieces of Tin Ingots. 

3. The defendant Railway contes:ed 
the suit by a written statement. The 
ease of the defendant was that the con- 
Signment was duly loaded at the Howrah 
Station and was properly sealed and ze- 
cured. During transit between Howrah 
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and Chandpore the consignment was 
victimised by criminals and a part of the 
same was pilfered. The loss complain- 
ed of occurred due to a running theft by 
miscreants and outside agency under 
circumstances beyond the control of the 
Railway: Administration and its servants. 
The defendant denied negligence or mis- 
conduct of itself and its employees for 
the loss of the goods, Further, the: de- 
fendant challenged the legality and 
validity of the statutory notices served 
by the plaintiff. It was contended that 
the -suit was barred by limitation. . The 
defendant denied that it was liable for 
thé loss of the goods occurred to the 
plaintiff, i 

4. The learned Subordinate Judge 
who tried the suit found that there was 
short delivery to the plaintiff of 15 pieces 
of Tin Ingots. He disbelieved the defen- 
dant’s case of.a running train theft and 
held that the loss was due to the neglig- 
ence or misconduct on the part of the 
Railway Administration or its servants. 
He. found that the notice under S. 77 of 
the Railways Act and that under S. 80 
of the Civil P. C. were legal and valid. 
He overruled the contention of the de- 
fendant that the suit was barred by 
limitation. 


5. On appeal by the Union of India, 
the learned Additional District Judge 
agreed with the finding of the learned 
Subordinate Judge that loss of the goods 
was due to the negligence or misconduct 
on the part of the Railway Administra- 
tion or its employees. He, however, 
found that the notice under 3. 77 of the 
Railways Act not having been served on 
the General Manager of the Eastern 
Railway was invalid and insufficient. 
Further, he held that the suit was barr- 
ed by limitation. In view of these find- 
ings, he dismissed the suit. Hence, this 
appeal. 


6. Two points are involved in this 
appeal, namely, the validity of the no- 
tice under S, 77 and the limitation of 
the suit. So far as the first point is 
concerned, we do not think that it will 
detain us long. The notice under S. 77 
was served bythe plaintiff on the Chief 
Commercial Superintendent of the Eas- 
tern Railway. In view of the decision 
of the Supreme Court in Niranjanlall 
Agarwalla v. Union of India. AIR 1969 
SC 23, in the instant case the Chief 
Commercial Superintendent, who is spe- 
cially engaged in the enquiry into claims 
and himself being of a status as can pro- 
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perly look into the truth or falsity of 
the claim is the proper authority to 
receive notices of claims under S. 77. 
Service of the notice under S. 77 on the 
Chief Commercial Superintendent is, 
therefore, quite and valid sufficient. 

7. As to the second point, the plain- 
` tiff made out a case of non-delivery. 
Art. 31 of the Indian Limitation Act, 
1908 provides a period of one year from 
the date when the goods ought to be 
delivered for a suit for compensation for 
non-delivery of, or delay in delivering, 
goods. The plaintiff computed the period 
of limitation from September 28. 1957 
which is date of the said letter of the 
Chief Commercial Superintendent: ulti- 
. mately refusing to deliver the goods and 
denying the liability of the Railway Ad- 
ministration. It has been held by the 
Supreme Court in Boota Mal v, Union 
of India, AIR 1962 SC 1716 that the 
words in the third column of Art. 31 
“when the goods ought to be delivered” 
can only mean the reasonable time taken 
(in the absence of any term in the con- 
tract frorn which the time can be infer- 
red expressly or impliedly) ‘in the car- 
riage of the goods from the place of des- 
patch to the place of destination. The fact 
that what is reasonable time must depend 
upon the circumstances of each case 
and the further fact that the carrier may 
have to show eventually what is the 
reasonable time for carriage of goods 
would make no difference to the inter- 
pretation of the words used in the third 
column of Art. 31. If the correspond- 
ence discloses anything which may 
amount to: an ‘acknowledgment of the 
liability of the carrier, that .will give a 
fresh starting point of limitation. If, 
however, the correspondence is only 
about tracing the goods that would be 
material in considering the question as to 
when the goods ought to have been de- 
livered. Where. however, the corres- 
pondence provides material from which 
reasonable time in a particular case may 
be found out. the correspondence would 
be relevant to that extent. Further, 
there may be no difficulty in finding out 
the reasonable time where bulk of the 
goods have been delivered and only a 
part has not ‘been delivered, for in such a 
case in the absence of special circum- 
stances it should be easy to see that the 
reasonable time is that within which the 
bulk of the goods have been delivered. 
In the instant case, the correspondence 
‘between the parties neither discloses. any 
‘material fact which may throw any light 
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on the, questicn of determining the re- 
asonable time, nor is there any acknow- 
ledgment of liability by the Railway. In 
these circumstances, on the authority of 
the above decision of the Supreme Court, 


- it must be held that the period of limita- 


tion should be computed from November 
16, 1954 when the bulk of the goods were 
delivered to the plaintiff, The suit hav- 
ing been instituted on July 2, 1958, that 
is, long after one year from the date of 
delivery, it was barred. In our view, the 
learned Additional District Judge was 
right in holding that the suit was barred 
by limitation. 

8. Mr. P. N. Mitter, learned Advocate 
appearing on kehalf of the appellant has 
sought to make out a new case on the 
point of limitation It is contended by 
him that Art. 31 is not applicable to the 


` facts. ahd circurnstances of the case and 


the Article that applies is Article 30 


„ which provides a period of limitation of 
one year for a suit for compensation for 


losing or injuring goods, from the date 
when the loss or injury occurs. This 
contention was not made by the plain- 
tiff in either of the courts below nor any 
ground! has been taken in that regard in 
the memo of appeal to this Court. Be 
that asjit may, as the point is one of law 
we may consider the same. 

9. It is not disputed that ‘the loss or 
injury ‘under Art. 30 contemplates loss 
or injury to the carrier and not the ulti- 
mate loss to the consignee. There is 
some jamount of overlapping between 
Art, 30 and Art. 31. Every case of loss 
or’ injury will result in non-delivery, but 
every case of non-delivery may not he 
due to'loss. Where non-delivery of the 
goods is occasionec by the losing or in- 
juring ‘goods by the carrier, Art. 30 will 
apply and the period of limitation would 
be computed from the date when the loss 
or injury occurs; kut if the non-delivery 
is not due to loss or injury Art. 31 will 
apply and the period of limitation would 
be computed from the date when’ the 
goods ought to be delivered. It is the 
contention of the plaintiff appellant that 
as the Railwav by its letter dated Sep- 
tember’.28, 1957 admitted that the goods 
were lost during transit between Howrah 
and Chandpur, it was a case of losing or 
injuring goods by the Railway and ac- 
cordingly, Art. 30 would apply. If, hows 


ever, the period is computed from tha - 


date when the -loss occurred, the suit 
would still be barred by limitation as ad- 
mittedly it was filed beyond one year 
from the date when the loss had occur- 


fan 
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red. But it is contended on behalf of 
the plaintiff appellant that as the Railway 
had not communicated to the plaint-ff 
the date when the loss had occurred t:l 
by the letter of the Chief Commercial 
Superintendent dated September 28, 1957 
the starting point of limitation undər 
Art. 30 should be computed from the 
date of such communication, that -s, 
from September 28, 1957. In support of 
his contention, strong reliance has been 
placed by Mr. Mitter on two decisions 
of the Madras High Court in Union of 
India v. Seyadu Beedi Co., AIR 1970 Mad 
108 and Union of India v. Sitaramiah, 
AIR 1962 Mad 349. In these two deci- 
sions, it has been held that the starting 
point of limitation should be computed 
from the date when the plaintiff was 
communicated by the Railway with the 
date when the loss had occurred. Mcst 
respectfully, we are unable to agree 
with the proposition of law laid down by 
the Madras High Court in the above two 
decisions. In Art. 30 the starting poiat 
of limitation is “when the loss or injury 
occurs”, If it is held that the starting 
point of limitation should be computed 
from the date of communication to the 
plaintiff by the Railway as to when the 
loss had occurred and not from the date 
when the loss had occurred, we are 
afraid, it would be amending the Arti- 
cle. If the legislature had intended that 


jthe starting point of limitation should 


be the date when the plaintiff becomes 
aware of the date of the loss or injury it 
would. have provided the same. This is 
one of the reasons for which the Sa- 
ipreme Court in Boota Mal’s case referr2d 
to above, rejected the contention that 
under Art. 31- time begins to run. frem 
the date when the Railway finally re- 
fuses to deliver the goods. The Supreme 
Court compared the language used in tae 
third column of Art. 31 with that used in 
certain other Articles of the Indian Limi- 
tation Act and observed that where tne 
legislature intended that time should ran 


from the date of refusal, it had used gp- 


propriate words in that connection. The 
same reason also applies to Art. 30 anc 
accordingly, it is difficult to hold that 
time will begin to run from ‘the date 
when the plaintiff becomes aware of the 
date when the loss or injury had ce- 
curred. It is contended by Mr. Mitter 
that if the Article be not construed ir 
the way suggested by him it would lead 
to great hardship. It is now well settled 
that when the language of the statute is 
clear the question of hardship cannot be 
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brought in for an interpretation which 


: does not follow from the plain meaning. 
' In the instant case, the bulk of the goods - 


were delivered to the plaintiff on Novem- 
ber 16, 1954. On that date, the plaintiff 
was not aware as to whether the goods 
were lost to the Railway during transit. 
It was, therefore, a case of non-delivery 
of goods and the plaintiff should have 
instituted the suit within one year from 
that date. Instead, the plaintiff waited 
for more than three years and carried 
on needless correspondence. In these 
circumstances, we do not think that there 
is any merit in the contention made on 
behalf of the plaintiff on the question of 
‘limitation. Moreover, as stated above. 
Art. 30 was neither pleaded nor argued 
in the courts below. 

10. For the reasons aforesaid, we are 
in agreement with the finding of the 
learned Additional District Judge that 
the suit is barred by limitation. The 
judgment and decree of the learned Ad- 
ditional District Judge are hereby 
affirmed and this appeal is dismissed, 
There will, however, be no order for 
costs, : 


SHARMA, J.:— I agree, ; 
Appeal dismissed. 
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RAMENDRA MOHAN DATTA AND 
HAZRA, JJ, 

Municipal Commissioners of the 
Hooghly Chinsurah Municipality, Appel- 
lant v. Spence Ltd. and others, Respon- 
dents. 

Appeal No. 39 of 1965, D/- 18-7-1977. 

Sale of Goods Act (3 of 1930), S. 24 — 
Concluded and binding contract for sale 
of tractor — Alleged oral agreement em- 
powering purchaser to reject tractor if 
purchaser was not satisfied that it was a 
new one — Assuming that there was 
such an agreement, the purchaser having 
used the tractor and reasonable time to 
reject having passed, the property in the 
goods, held, had already passed to the 
purchaser. (Paras 12 and 15) 

RAMENDRA: MOHAN DATTA, J. :— 
This appeal has been preferred from the 
judgment and decree dated 7th Aug. 1964 
passed by A. N. Ray, J, (as he then was). 
The learned Judge passed the decree in 
favour of the plaintiff-respondent Spence 
Ltd. for the sum of Rs. 8,760/- as the 


1U/JU/D605/77/GGM., 
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balance of the purchase price of the 
"Normag’ 25 H.P. Diesel Tractor; for 
interest on decree at 6% and costs. The 
suit was decreed only as against the 
Municipal Commissioners of the Hooghly 
Chinsurah Municipality the appellant 
herein and the defendant No, 1 in the 
plaint. The suit was dismissed as against 
the other two defendant-respondents who 
were the then Administrator of the 
appellant Municipality and the State of 
West Bengal. 


2. The facts shortly are that the res- 
pondent No. i Spence Ltd. agreed to sell 
and the appellant agreed to purchase 
from Spence Ltd. one ‘Normag’ Diesel 
Tractor of 25 H.P. on, inter alia, the 
‘following terms and conditions :— 


(a) The price of the said tractor would 
be Rs. 10,760/- nett, inclusive of all 
duties and taxes. 

(b) The said tractor would be demon- 
strated before the defendant No. 1 for 
two days, namely, on 12th and 13th April, 
1958. i 

(c) On being satisfied with the perform- 
ance of the said tractor for 2 days the 
defendant No. 1 would take delivery of 
the said tractor and make immediate 
payment of 70% of the price amounting 
to Rs, .7,532/- and would thereafter pay 
the balance of the purchase price by 3 
monthly instalments. 


.3. The said contract was entered into 
by exchange of two letters dated 8th 
April, 1958 written on behalf of the ap- 
pellant and containing the offer and the 
acceptance thereof by the respondent 
No. 1 Spence Ltd. as communicated by 
its letter dated 9th April, 1958. There- 
after, Spence Ltd, sent the said tractor 
on ilth April, 1958 for demonstration. 
The tractor was demonstrated by the 


appellant on 12th and 13th April, 1958. 


According to Spence Ltd. the appellants 
were fully satisfied with the performance 
of the said tractor and accepted delivery 
thereof in terms of the said contract of 
sale, In token of acceptance of delivery 
of the said tractor the appellant paid to 
Spence Ltd. a sum of Rs, 2,000/- out of 
the sum of Rs. 7,532/- being the 70% 
of the price payable upon performance 
satisfaction as aforesaid. In spite of the 
said tractor being duly delivered the 
appellant wrongfully failed and neglect- 
ed to pay to the plaintiff the balance of 
the said 70% payment or of the said 
purchase price. On or about 10th Sep- 
tember, 1958 due notice under Section 535 
of the Bengal Municipal Act had been 
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served upon the defendant-appellant but 
still the same remained unreplied. 


4. The appellant-defendant's defence 
in the suit was that it was agreed by 
end between one 5. K. Banerjee. who 
represented the said Spence Ltd. and 
the appellant that the tractor would be 
a brand new one and of the latest model 
and imported in 1957 and the letter 
dated 8th April, 19858 was written on 
that footing. The appellant stated that 
the tractor sent for demonstration by 
Spence Ltd, was net in accordancé with 
the terms and conditions of the contract. 
The appellant never accepted delivery 
thereof. According zo the appellant the 
tractor was kept subject to the plaintiff 
producing the requisite documents to 
prove that the tractcr was a 1957 model 
and imported in Sept. 1957. The pay- 
ment of Rs. 2,000/- was made in the 
suspense account pending the completion 
of the sale. The appellant pleaded an 
oral agreement deted 17th April, 1958 
alleged to have been entered into by 
and between the said S. K. Banerjee on 
behalf of the Spence Ltd. and P. K. 
Chatterjee on behalf of the appellant, 
inter alia, as follows :— 

(a) Finel delivery of the said tractor 
would be taken by the defendants if 
requisite documents were produced by 
the plaintiff to establish that the tractor 
was a 1957 model machine imported in 
Sept. 1957. 

(b) Pending such final delivery the 
defendants would pey to the plaintiff the 
sum of Rs. 2,000/- cn suspense account 


towards part payment of the price of the - 


said tractor. 

(c) If the plaintiff failed to produce 
the requisite document to establish that 
the tractor was a 1957 model machine 
imported in Sept. 1957 the contract 
would ‘stand cancelled and the plaintiff 
would refund the sum of Rs. 2,000/~, 


5. On behalf of the municipality it 
was stated that the said terms were 
recorded in writing in a letter dated 17th 
April, 1958; thet the same was signed 
by the, said S. K, Banerjee and on that 
basis the sum of Rs. 2,000/- was paid to 
Spence Ltd. in the suspense account. 
Thereafter, the said Spence Ltd. having 
failed to produce thea necessary docu- 
ments that the tractor was a 1957 model 
machine or imported in September, 1957, 
the Municipality by its letter dated 22nd 
May, 1958 requested Spence Ltd. to take 
back the tractor and refund the said 
sum of Rs. 2,000/- paid to it as aforesaid. 
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6. The Municipality being the appel- 
lant herein denied its liability. Several 
other points were taken in the written 
statement but it is not necessary to Jo 
into the same inasmuch as the appel- 
lant has argued only on the merits of 
the case, The defendant No. 2 in the 
suit was the administrator of Hooghly 
Chinsurah Municipality. He filed a sepa- 


rate written statement and in supporting . 


the defendant No. 1 submitted that the 
plaintif’s claim was a false one. 


7. On behalf of Spence Ltd. one 
Kishori Mohan Auddy was called as a 
witness. The gist of his evidence was 
that he saw that this tractor was usad 

r one year and in a workable condi- 
tion. The next witness was Ashutosh 
Samaddar, the Accountant of the plain- 
tiff company since 1933. 
the tractor was sold to and purchased >y 
the Municipality through the said S. K. 
Banerjee, the broker in the transacticn, 
He also said that it was a new tractor 
made in Germany. It wag imported some 
four or five years before 1958. It was 
placed with the Central Bank of India in 
December 1957. It was taken delivery 
of from the Central Bank of India. No- 
body had used it. The tractor was sent 
for demonstration pursuant to the agree- 
ment. The challan and the bill were 
made out. The demonstration was given 
by one of company’s mechanic along with 
S. K., Banerjee for 2 days. No complaint 
was received. It was found satisfactory. 
The company asked for 70% payment 
for Rs. 7,532/- but the municipality pid 
only Rs. 2,000;- by cheque. Banerjee was 
given a letter of authority to bring the 
money, There was ne agreement that 
the tractor would be returned on condi- 
tion that Rs. 2,000/~ was to be refunded. 
The balance money was demanded tut 
it was not paid. Accordingly, the soli- 
citor’s letter was served and when the 
money was not forthcoming the suit 
was filed. Banerjee was never authorised 
to enter into any agreement as pleaded 
in the written statement of the Munizi- 
pality. He was there only to negotiate 
and to demonstrate the tractor. He was 
paid a sum of Rs. 800/- in part payment 
of his rernauneration. On behalf of the 
defendant Municipality the witness was 
cross-examined at length but neither the 
agreemeent could be proved nor the said 
letter dated 17th April, 1958 containing 
the agreement could be tendered in 
evidence. 

8. The only witness that was called 
on behalf of the Municipality was one 
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Bhagirath Majhi who was a motor me- 
chanic in Municipality, He was in charge 
of repairing the motor ears and tractors 
when those would be found in any 
defective condition. The gist of his evid- 
ence was that it was in workable condi- 
tion for-two months and then he .epor- 
ted it to the Chairman that the tractor 
would not serve any purpose, According 
to him the defects lay in the tappet, in 
the connected piston, its engine becoming 
hot: and the water getting heated in the 
radiator, The piston would strike at the 
head of the engine. 


l 


9. No other witness was called on 
behalf of the Municipality and no fur- 
ther attempt was made top prove the said 
oral agreement as pleaded in the written 
statement nor was any attempt made to 
prove the said vital letter dated 17 April, 
1958, 

10. The first contention of Mr, Dutt, 
learned Advocate for the appellant was 
that the contract was not a concluded 
contract inasmuch as the letter dated 9th 
April, 1958 written on behalf of the plain- 
tiff, was in effect a counter offer and not 
in acceptance of the appeliant’s offer 
contained in the letter dated 8th April, 
1958. The said two letters are set out as 
follows: 

“Office of the Commissioners of the 
Hooghly, Chinsurah Municipality, 


From Prabhat Kumar Messrs, Spence Limited. 
Chatterjee, B. L. P.38, Mission Row, 


Chairman, Extension . 
Calentta-13, 
Hooghly Chinsurah 8th April, 1958, 
Municipality. 
No. 236/AC 
Dear Sirs, 


With reference to your office No. DNK/ 
tnd-143/58, dated the 2nd instant on the 
above subject, we are interested in the 
purchase of 1 No. ‘Normag” Diesel Trac- 
tor of 25 H.P. the price of which is 
stated to be Rs, 10,760/- nett inclusive of 
all duties and taxes and delivered free 
to this office at Hooghly, which please 
confirm. The price quoted is by guess 
and in case the price is less it is subject 
to modification accordingly. 

Regarding terms of payment, please 
note that we are prepared to pay you a 
down payment of 70 p.c. of the price of 
the tractor i.e. Rs. 7,532/- and the balance 
in three monthly instalments. 

If you agree to this, you are requested 
to send your tractor for demonstration 
and test here by our Engineers on Fri- 
day next, the lith instani, by 2 P.M. 
and to errange to keep it with us for 
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trial for another two days ie. the fol- 
lowing Saturday & Sunday, the 12th and 
13th instant respectively. Your operator 
will be required to attend to the trial 
of the ‘ractor for these days and if after 
this trial period, your tractor is found 
to be upto the mark of satisfaction for 
us final delivery of the tractor will be 
taken by us on the initial payment of 
the 70 p.c. as referred to above. 
Yours faithfully, 
Sd/- P. K. Chatterjee, 
Chairman.” ' 
‘Ref. No. DNK/96i/58 P-38, Mission Row Extn 
Caleutta-13 

Dated 9th April, 1958. 

P. K. Chatterjee, 
' Esq. B. L. 
‘Chairman, Hooghly, 
Chinsurah Municipality. 
P. O. Hooghly. 
Dear Sir, 
Sub : Tractor. 


We thank you for your kind favour 
No. 236/AC of the 8th instant on the 
above subject and take it as a firm order 
from your side, since we agree categori- 


cally to the terms and conditions of your, 


intended purchase of one No. Normag 
25 H, P, Diesel Tractor from us, coupled 
with the fact that we are confident of the 
success of our machine in its demonstra- 
tion, test and trial, 

Our tractor with the operator will re- 
port at your office on Friday the lith 
instant by 2 P.M. and when it satisfies 
you in the test and demonstration during 
the trial period fixed by you, we shall 
thank you to take final delivery of the 
machine then and there and favour us 
with your initial payment of Rs. 7,532/- 
on the following Tuesday the 15th 
instant, 


Regarding your misgivings about the 
correctness of the price of our Normeg 
25 H. P. Diesel Tractor as quoted to you, 
by Mr. S. K. Banerjee, we assure you 
that Mr. Banerjee’s quotation is correct 
and we hereby confirm his quotation 
that the nett price of our Normag 25 H.P. 
Diesel Tractor delivered free to your 
place end inclusive of all duties and sales 
tax is Rs. 10,760/- (Rupees Ten Thou- 
sand Seven Hundred and Sixty only). 

Further we beg to add and confirm 
also the following as stated to you by 
our Mr. Banerjee :— 

1) Specifications technical data of the 
Normag 25 H. P. Diesel Tractor, please 
find from the enclosed literature. 

2) Guarantee: for one year to be 
from all manufacturing defects, This 
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guarantee does not cover damage done 
to the machine through accident, mis- 
handling or negligence on the part of 
your personnel and is also subject only 
to the recommended type of fuel and 
lubricants etc, being used. 

3) After sales service: for a period of 
six months once ini every month by our 
mechanic at no cost to you. 

4) Spares: Speres are available on 
demand subject to prior sale. We recom- 
mend spares to be stucked by you as per 
separate Hist. 

With renewed thanks for your valued 
patronage and assuring you always of 
eur best services, 
Enclo :' 

i Yours faithfully, 

i Spence Limited. 

, Sd/- D. N. Khushalani 

i Engineering Divn.” 

1i. From the afcresaid letter dated 
8th April 1958 it appears that the same 
referred to the company’s letter dated 
2nd April 1958 wherein were mentioned 
the make, the price and the other parti- 
culars of the said tractor. The oral evid- 
ence suggest that negotiations were car- 
ried on' by the broker S. K. Banerjee on 
behalf ,of the plaintiff company: 

12. From the leter dated 9th April 
1958 it'is clear that the terms and condi- 
tions mentioned in the Municipality’s 
letters ‘were specifically accepted. Over 
and above the said terms offered by the 
Municipality, the corapany agreed to give 
additional benefits as discussed by and 
between she Municipality and the com- 
pany’s ‘representative, the said S. K. 
Banerjee. According-y, there cannot be 
any question of any counter offer being 
made for further acceptance by the 
Municipality. That being the position, I 
am of opinion that the contract was a 
concluded and a binding contract. It 
would apoear from the letter dated 17th 
April 1953, the document tendered here- 
in, that in terms af the contract the 
company asked for tne 70% payment. By 
that time, demonstrations of the tractor 
had already taken place and the Muni- 
cipality, must have  2en satisfied about 
the performance of the tractor and must 
have had accepted tne deal as would be 
evident: from their conduct which was 
evinced) from the fact that they made a 


part payment te the extent of the-sum} . 


of Rs. '2,000/- on 1€th April 1958. The 

further, fact that the Municipality used 

the said tractor for two months would 

also go to prove that the contract was a 

concluded contract, Because had it been 
; i 
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otherwise, the Municipality would have 
stopped using the said tractor and insis- 
ted upon the company to prove by certi- 
ficates that the tractor was of 1958 make. 


13. The next point urged by Mr. Dutt 
was about the oral agreement as pleaded 
in para 4 of the written statement. In 
my opinion, the appellant had signally 
failed to prove the same If Prabhet 
Kumar Chatterjee, the then Chairman cf 
Hooghly Chinsurah Municipality wita 
whom the contract was concluded or th2 
alleged subsequent agreement dated 
17th April 1958 was entered into, had 
been called then the truth of it could ba 
established. There is no explanation as 
to why the said very vital witness was 
not called to prove the oral agreement 
as pleaded in the written statement. 
There being no evidence to the contrary 
that the said S. K. Banerjee wag acting 
as the broker to the transaction and was 
not in employment of the plaintiff com- 
pany, it was not incumbent upon the 
plaintiff respondent to call the said S. K. 
Banerjee as a witness. Under those cir- 
cumstances, I am satisfied that the lear- 
ned Judge was right in holding that tha 
said oral agreement had not been esta- 
blished, 


14. Mr, Dutt -next argued that th2 
payment of Rs. 2,000/-. wag made as and 
by way of payment in the suspense ac- 
count and not in part payment. In m7 
opinion, in the absence of any oral evid- 
ence in support thereof and the Munici- 
pality having failed to prove the said 
letter containing the said alleged agree- 
ment at the trial, such an argument 
cannot be accepted. S. K. Banerjee was 
authorised to collect Rs. 7,532/- but the 
company received a cheque for Rs. 2,000/- 
only. Thereafter, in the month of May, 
the Municipality asked for a certificate 
that the tractor was a new one and thal 
it was not used before delivery, In 
pursuance thereof the company sent a 
certificate, The oral evidence of Samad- 
dar also supported that it was neve? 
used before. Under those circumstances, 
even though the plaintiff company was 
not under any obligation to furnish such 
certificate, the company duly- performed 
its part and, accordingly, the Munici- 
pality was bound to pay the balance 
amount. 


15. In my opinion, the Municipality 
was not justified in rejecting the tractor 
after using the same for at least two 
months er so. The question of rejection 
could have arisen at the very beginning 
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if the Municipality wag not satisfied that 
it was a new one. Even assuming there 
was any such agreement as alleged in 
the written statement the Municipality 
should not have used the tractor until 
its requirements were complied with. 
That not having been done it ought io 
have rejected the tractor immediately 
thereafter instead of continuing to use 
the same. In my opinion, the reasonable 
time to reject the tractor had already 
passed and the property in the goods 
had passed to the Municipality and did 
not remain with the plaintiff. According- 
ly, the purported rejection was invalid. 
There is clear evidence that the appel- 
lant ‘Municipality exercised the right of 
a proprietary character in respect of the 
said tractor, The learned Judge was right 
in finding that the Municipality had ac- 
cepted the tractor. The correspondence 
would show that the company duly offer- 
ed to lock into the defects in terms of 
the guarantee contained in the said 
agreement but the Municipality insisted 
on rejecting it. 

16. That being the position, in. my 
opinion, the learned Judge was right in 
passing the decree in this case. 

17. The result, therefore, ig that the 
appeal having no merit must be and is 
hereby dismissed. Inasmuch as nobody 
appeared on behalf .of the respondent 
company there will be no order as to 
costs. 

HAZRA, J.: — I agree. 

Appeal dismissed. 


AIR 1978 CALCUTTA 53 | 
SANKAR PRASAD MITRA, C. J. AND 
SALIL KUMAR DATTA, J. 

M. Gulamali Abdul Hussain and Co.. 
Appellant v, Binani Properties (P) Ltd. 

and others, Respondents. 

A. F. O. O. No. 28 of 1972, D/- 6- 7-1977. 

Civil P.C. (5 of 1908), S. 146 — Trans- 
feree decree-holder — Rights of — Whe- 
ther can continue execution proceeding 
started by transferor decree-holder, 

The Company ‘A’ obtained a decree for 
recovery of possession of the suit pre- 
mises and made an application for execu~ 
tion of the decree, The Court passed an 
order directing to put the company in 
possession of the premises without being 
aware of the fact that a Scheme of amal- 
gamation of Company ‘A’ with Company 
‘B’ was sanctioned vesting all properties, 
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assets, rights, liabilities of company ‘A’ 
into company ‘B’. Therefore an appeal 
against theorder directing execution of 
decree for eviction was filed. Meanwhile a 
scheme of amalgamation of company ‘B’ 
with company ‘C’ was sanctioned and all 
properties assets, rights, liabilities of 
company ‘B’ vested into company ‘C’. 
The Company ‘C’ therefore being a trans- 
feree decree-holder made an application 
for substitution of that company in place 
and stead of company ‘B’ in the appeal 
or alternatively for addition as qa party 
to the appeal, The Court added com- 
pany ‘C’ as respondent in the appeal, 
Thereupon company ‘C’ prayed for al- 
lowing it to proceed with the execution 
in substitucion of transferor decree-hol- 
der company ‘B’ in terms of S. 146, 
(Paras 1, 2, 3, 4, 5) 
Held that, S, 146 confers a right on a 
transferee to continue the execution pro- 
ceedings but it does not in terms confer 
any right to a respondent in an appeal to 
ask for such order enabling it to continue 
the execution started by its predecessor 
unless substituted or otherwise in place 
and stead of the predecessor in accord~ 


ance with law. AIR 1958 S.C, 394 
Referred. (Paras 4, 6) 
Cases Referred: Chronological Paras 
AIR 1958 SC 394 6 
AIR 1921 Mac 599 (FB) 6 

Somnath Chatterjee with Anindya 
(Mitter and A. N. Ray, for Appellant; 


B. C. Dutt with T. P. Das, B. N, Baner- 
jee, R, P. Banerjee and Miss M. Dutt, 
for Respondents. 


S. K. DATTA, J.u-— The respondent 
No. 1 Binani Properties (P) Ltd. abtained 
a decree for 
1lth June, 1989 against the appellant and 
others in respect of the suit premises, 
The said decree was affirmed on appeal 
on 18th April, 1969, On 10th October, 
1969 a fresh application for execution of 
the said decree was filed by the plain- 
tiff decree-holder and on that applica- 
tion Mr. Justice Ghose passed an order 
on 20th November, 1970 directing that 
the Sheriff of Calcutta would, in the 
mode prescribed under O. XXI R. 35 (1) 
and (3) of the Code of Civil Procedure. 
put the plaintiff respondent no. 1 in pos- 
session of the said premises. The order 
further provided that the plaintiff de- 
cree-holder respondent no. 1 would be at 
liberty to take police help, if necessary, 
for taking possession of the premises in 
execution of the said decree. The present 
appeal is against this order, i 
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recovery of possession on - 
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2 It transpires from the affidavits of 
the parties that on the 17th September, 
i970, an order was passed by Mr, Justice 
R. M. Datta sanctioning a scheme of 
amalgamation of the Binani Properties 
(P) Ltd. with the Binani Investment Co. 
(P) Ltd. Under the scherne so sanctioned, 
all properties, assets, rights, liabilities etc. 
of the Binani Properties (P) Ltd, vested 
in the Hinani Investment Co, (P) Ltd. on 
and from ist January, 1970: The scheme 


further provided that all proceedings - 


then perding by or against the transferor 
company would be continued by or 
against the transferee company and 
Binani Properties (P) Ltd. would be dis- 
solved without winding up from the date 
of filing of the certified copy of the order 
with the Registrar of Companies, 

3. Even though the scheme of amalga- 
mation included all the properties be- 
longing to Binani Properties (P) Ltd., 
another order.was passed by Mr, Justice 
Salil K. Roy Chowdhury on 10th April, 
1973 at the instance of the companies 
concerned including premises No, 81 in 
the scheme as one of the properties which 
had vested in the Binani Investment Co. 
(P) Ltd. under the scheme of the amalga- 
mation, It further transpires that on 20th 
July, 1973, an order was passed by Mr. 
Justice Sabyasacki Mukharji dismissing 
an application filed by one Abdul Hossain 
Sheikh challenging the aforesaid order 
of Mr, Justice Salil K. Roy Chowdhury 
dated 10th April, 1973. It is stated before 
us that an appeal has been preferred 
against this order which is still pending. 

4. It further transpires that on 2ist 
October, 1975, an order was passed by 
Mr. Justice Rose of the High Court at 
Bombay sanctioning the scheme of amal- 
gamatior of the Binani Investment Co. 
(P) Ltd. with the Metal Distributors Ltd. 
whereby all properties, assets, rights, 
tiabilities etc. of the Binani Investment 
Co. (P) Ltd. stood transferred to Metal 
Distributors Ltd. es from 1st of Jan. 1975. 
It may be menticned here that in this 
appeal, en application was filed by Metal 
Distributors Lid. for substitution of the 
said company in place and stead of the 
Binani Properties (P) Lid. in this ap- 
peal or alternatively for addition of Me~ 
tal Distributors Ltd. as a party in this 
appeal. By an order passed by this Court 
on May 18, 1977 the Metal Distributors 
Ltd. was added as respondent No, 23 in 
this appeal, 

5. On the facts as disclosed above, it 
appears to us that the Binani Properties 
(P) Ltd., in view of its amalgamation and 


s 
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dissolution, was not competent to execu7e 
the decree obtained by it in Suit No. 800 
of 1959. The fact of amalgamation of 
Binani Properties (P) Ltd. with Binani 
Investment Co. (P) Ltd. was not disclosed 
before Mr, Justice Ghose when the im- 
pugned order under appeal was passel. 
In this state of affairs, disclosed above, it 
is obvious that the order under appeal 
purporting to allow Binani Properties 
(P) Ltd. to proceed with the recovery of 
possession of the decree in execution cam~ 
not be sustained, 


6. Mr. B. C. Dutt appearing for the 
added respondent No. 23 Metal Distribu- 
tors Ltd. has submitted that in view of 
the provisions of S. 146 of the Code of 
Civil Procedure, this Court is in a positicn 
‘to allow the said company to proceed 
with the execution in substitution of the 
decree-holder Binani Properties (P) Lti. 
In support of his proposition he has also 
referred to che decision in the case of 
Saila Bala Dassi v. Nirmala Sundari Dassi 
AIR 1958 SC 394. In course of the judg- 
ment, the Supreme Court referred to the 
decision of the Madras High Court in the 
case of Muthia Chettiar v. Govinda Doss, 
AIR 1921 Mad 599 (FB), wherein it was 
observed in considering $S. 146 of the 
C.P.C. that the assignee of a part of a 
decree is entitled to continue an execu- 
tion application filed by the transferor 
decree-holder, Mr. Dutt submitted that 
such order should be passed in favour of 
his client in this appeal enabling him to 
continue execution started by the decree~ 
holder which is still pending. It however, 
appears to us that S. 146 confers a right 
on a transferee to continue the executicn 
proceeding but it does not in terms confer 
any right to a respondent in an appeal ~o 
ask for such order enabling it to continue 
the execution started by its predecessor. 
We are, therefore, unable to allow the 
prayer as made but at the same time we 
give liberty to Mr. Dutt’s client, if «co 
advised, to take such step for continuirg 
execution application filed by the Binani 
Properties (P) Ltd. by substitution or 
otherwise in accordance with law. 

7. In view of the above, we allow the 
appeal and set aside the impugned order 
of Mr. Justice Ghose dated 20th Novem- 
ber, 1970 with the liberty given as indi- 
cated above. i 


8. Mr. Dutt’s client will also be at li- 
berty to withdraw from the Advocate cn 
record Mr. S. R. Shah whatever amount 
as may be lying with him on account of 
deposit by the appellant of the arrears of 
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rent and/or mesne profits under the de- 
cree or pursuant to the orders passed by 
this Court. This withdrawal by Mr. Dutt’s 
client would be without prejudice to the 
rights and contentions of the parties in 
pro tanto satisfaction and- discharge of 
the amount due by the appellant on ac- 
count of arrears of rent and/or mesne 
profits in respect of the suit premises. 

9. It is also recorded that the order 
passed by this Court dated 18th May, 
1977 adding the Metal Distributors Ltd. 
as a party to this appeal would not ope- 
rate as res-judicata in respect of any step 
that may be taken by the Metal Distribu- 
tors Ltd, for continuing the execution 
proceeding. 

10. There will be no order as to costs. 

11. This order will be drawn up ex- 
peditiously. 

SANKAR PRASAD MITRA, C. J.:— 
I agree. 

Appeal allowed. 





AIR 1978 CALCUTTA 55 
MRS. PADMA KHASTGIR, J. 

Pranenda Mohan Das, Plaintiff v. Cen« 
tral Bank of India, Defendant. 

Suit No. 2753 of 1969, D/- 15-9-1977. 

(A) Evidence Act (1 of 1872), S. 45 — ` 
Handwriting expert — Eyidentiary value 
of his report. 


_ Evidence of an expert should be accepted 
with great caution. Power has been given 
to Court to compare the signatures on 
the questioned documents itself and come 
to its own finding irrespective of a re- 
port given by an expert. (Para 17) 


In the circumstances of the case after 
comparing the signatures it was held 
that the signatures on the requisition 
slip for issue of the 2nd Cheque Book as 
also the signature on the cheque were 
that of the plaintiff. (Para 17) 

Anno: 3 A. M. Evidence Act (1872), 
S. 45, N. 11. 

(B) Negotiable Instruments Act (26 of 
1881), Ss. 10 and 85 — Relationship of 
banker and customer — Payment of 
cheque by Bank — Bank when liable. 

Where a bank makes payment in ac- 
cordance with the apparent tenor of the 
instrument in good faith and without 
negligence under circumstances which 
do not afford a reasonable ground for 
believing that he is not entitled to re- 
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ceive payment, payment is said to he 
done in due course, ; 

Under S. 85 of the Act where a cheque 
payable on order purports to te en- 
dorsed by or on behalf of the payee, the 
drawee is discharged by payment in due 
course. This section applies to payment 
made by bankers on cheques drawn on 
him. 

The relationship of a banker and his 
customer is that of a debtor and. credi- 
tor with the obligation of honouring cus- 
tomer’s order on the funds in the hands 
of a banker, Banker would only be 
liable where it has acted negligently and 
payment is made out of usual course of 
business. As an agent of the customer 
a‘ bank is expected to act bona fide and 
without negligence, 


Under Indian Law a banker is pro- 
tected if he pays the amount in due 
course in accordance with the apparent 
tenor of the instrument, in good faith 
and without negligence and to a person 
under circumstances not affording a 
reasonable ground for believing that he is 
not entitled to receive the payment. 

(Para 17) 


In the circumstance the evidence 
given by persons on behalf of the Bank 
was accepted and it was held that the 
Bank has not been guilty of negligence 
in encashing the disputed cheque and 
consequently the plaintiff was not en- 
titled to any relief. (Para 17) 

Anno: 3 A.M. Negotiable Instruments 
Act (1881), S. 10, N. 1; S. 85, N10 ° > 
Cases Referred: Chronological 
AIR 1977 SC 1091 . 17 
AIR 1973 SC 2200 : 1973 Cri LJ 1187 17 


AIR 1967 SC 778 : 1967 Cri LJ 668 17 
AIR 1967 SC 1326 : 1967 Cri LJ 1197 17 


Paras 


AIR 1964 SC 529 - 17 
AIR 1963 SC 1728 17 
AIR 1961 Cal 300 f 17 
AIR 1937 Cal 99 17 


ORDER :—- This suit has been filed by 
the plaintiff. on 13th Sept, 1969 against 
the defendant Bank for a decree for 
Rs. 13,701/-. being the amount according 
to the plaintiff wrongfully and illegally 
debited in thè Savings Account No, 266 
maintained by the plaintif with the 
defendant in its College Street Branch, 


decree for Rs. 5,000/- and damages and - 


other consequential reliefs. 

2. The plaintiffs case is that the 
plaintiff at all material times had and 
still has a savings deposit account bear- 
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ing No, S/B A/c No. 266 with the de- 
fendant at its College Street Branch, at 
No. 1,:Bidhan Sarani, According to the 
plaintiff, on 10th June 1956 the plaintiff 
had a'balance of Rs. 27,025.55 in the 
said account to the credit of the plain- 
tif, On 18th June 1966 and llth 
August 1366 the plaintiff withdrew from 
the said account a sum of Rs. 2,943.50 
and Rs. 3,225/- respectively aggregating 
Rs. 6,168.50 leaving a credit balance of 
Rs, 20,860.50 in the said account. On 
and Feb. 1968 the plaintiff issued a 
bearer cheque for Rs. 19,090/- upon the 
defendant bank, kut although according 
to the; plaintiff he had sufficient fund, 
the defendant bank wrongfully and 
illegally dishonoured the said cheque 
with the endorsement “full cover not 
received”. Thereafter on 5-2-1968 the 
plaintiff again issueqd another bearer 
cheque for Rs. 7,300/- upon the defen- 
dant bank for encashment and the de- 
fendant bank wrongfully and illegally 
dishonoured the said cheque with the 
endorsem2nt “bearer’s signature differs. 
from the specimen record” and “pay- 
ment stopped by drawer”. At this the 
plaintiff was very much surprised as ac- 
cording ta him he had sufficient fund in 
his account, Moreover he had never in- 
structed the defendant bank to stop any 
cheque for payment. On 26th Feb. 1968 
the plaintiff ‘came to know from the de- 
fendant bank upon enquiries that the 
plaintiff bas been debited in his said ac- 
count on 8th December 1%67 with a sum 
of Rs. '13 701/~ alleged to have been paid 
against a cheque bearing No, CSC/H.S. 
047261, alleged to have been issued by 
the plaintiff in favour of one Soumen 
Kumar Chatterjee. According to the 
plaintiff the said cheque was never 


drawn; by him and it was a forged che- , * 


que and the defendant bank has failed 
and/or neglected to exercise due and/or 
normal, and/or reasonable care or atten- 
tion at the time of encashing the same 
which was incumbent on the defendant. 
The plaintiff has also made out a case 
of connivance and/or conspiracy be- 
tween the defendant bank and/or its ser- 
vants and agents in para. 9 of the plaint. 
The plairtiff has also made out a case of 
loss and use of tke said sum of Rupees 
13,701/-. As a result acccrding to the 
plaintiff he has suffered damage which 
he assessed at Rs. 5,000/-. 

3. The defendant bank Aled its writ- 
ten statement in which the defendant 
has stated that in the beginning of Dec. 
1967 the plaintiff addressed a letter to 


X 


‘signed at the 


‘by noting “stop payment” 
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the defendant intimating that the cheque 
book as well as the bank pass book 
issued to the plaintiff were missing, Tne 
plaintiff requested the bank to taze 
necessary steps so that the lost chequ2s 
would not be misused and also request- 
ed the bank to supply a fresh cheque 
book and a pass book to the plaintif. 
The said letter was brought to the bank 
by a man named Jitendra Mohan Das 
who gave out his identification as the 
brother of the plaintiff. In the letter it- 
self the signature of the said Jitendra 
Mohan Das appears to be attested by 
the plaintiff himself, Inasmuch as it was 
a case of missing cheque book the bank 
requested the bearer of the said letter 
to send the plaintiff to receive the ch- 
que book whereupon the plaintiff called 
at the said bank and upon duly signing 
the requisition slip before the officers of 
the said bank obtained a fresh cheque 
book containing cheques Nos, CSC/RSP 
47261 to 047270. The plaintiff also 
back of the requisition 
form as a token of the receipt of the 
cheque book whereupon the said cheque 
book was duly issued in the usual course 
of the business to the plaintiff himself. 


4. The defendant Bank also took step 
as instruction 
by the plaintiff's letter. The duplicate 
pass book was also issued ‘and made 
ready for the plaintiff after debiting the 
usual bank charges on 7th Dec. I9€7. 
According to the defendant bank on 87h 
December 1967 a cheque was drawn 
bearing No. CSC/HSD 47261 for Rupess 
13,701/- marked account payee by the 
plaintiff in favour of one Soumen Kumar 
Chatterjee and the same was duly pr2- 
sented to the bank through clearance for 
encashment, As the said cheque was in 
order it was duly passed in the usual 
course of the business without negligence 
and in good faith by the said bank, In 
the premises, it is the case of the bank 
that the bank is not liable to the plain- 
tiff, 


5. According to the defendant the 
cheque for Rs. 19,000/- had to be return- 
ed as unpaid inasmuch as there was nət 
sufficient fund to the credit of the plain- 
tiff at the time when the said cheque 
was issued. The said cheque was also 
dishonoured because specimen signature 
did not tally with the signature of the 
said cheque. 


When the second cheque was issued 
for Rs, 7,900/- and was presented for 
payment the bank found that the said 
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cheque had been used from the missing 
cheque book in respect of which the 
plaintiff has already given instruction 
for “stop payment” and as also drawer’s 
signature differed, no payment was made 
in respect of the said cheque. 

According to the defendant bank on 
5th February 1968 the plaintiff had only 
a sum of Rs. 8,399.32 to his credit and 
not Rs 20,860.00 as claimed by the plain- 
tiff. 

6. It is the positive case of the de- 
fendant. bank that whatever’ cheques 
have been passed by the defendant bank 
they have been signed by the plaintiff 
himself.. The defendant denies that the 
said cheque was forged or there was 
any connivance or conspiracy between 
the said bank and/or agents or servants. 

The defendant bank has honoured the 
said cheque for Rs, 13,701/- after con- 
sidering the tenor of the same. The de- 
fendant bank has also denied the claim 
of the plaintiff towards damages. The 
defendant bank has also pleaded estop- 
pel in para. 13 of the written statement. 
The defendant bank denied and disput- 
ed the claim of the plaintiff as made out 
in the plaint, 


7T. After hearing the submissions of 
the parties the following issues were 
raised : 

1. Were the cheque No. CSC/H.S. 
047261, requisition slip and letter dated 
7th Dec. 1967 forged? Did the defen- 
dant dishonour the cheques dated Febru- 
ary 2, 1968 and Feb, 5, 1968 wrongfully 
and illegally ? 

2. Did the plaintiff obtain a fresh che- 
que book containing cheques Nos. CSC/ 
HS 047261-047270 on the representation 
that the old cheque book was missing as 
alleged in para, 3 of the written state- 
ment ? 

3. Is the plaintiff estopped from dis- 
puting the payment made by the defen- 
dant against the cheque No, C.S.C/H:S. 
047261 as alleged in’ para. 13 of the 
written statement? > 

4. Did the plaintiff suffer any loss and 
damages as alleged in para, 11 of the 
plaint ? : 

5. Was the defendant negligent in en- 
cashing the cheque for Rs, 13,701/. as 
alleged in para. 9 of the plaint? 

6. To what relief, if any, the plaintiff 


‘is entitled ? 


8. The plaintiff examined himself. 
The sum-and substance of his evidence 
is that he had an account with the de- 
fendant bank in which he used to de- 
posit and withdraw money. He had a 
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sum of Rs. 20,860.50 as balance amount 
in the said account after he issued a 
cheque on llth Aug, 1956. According to 
him between llth Aug. 1986 and Feb. 
1968 he did not withdraw any money 
from the said account. On 2nd Feb. 1968 
he drew a cheque for Rs, 19,000/- which 
was returned by the bank. The said 
cheque according to him has been 
seized by the police in connection with 
investigation that was being carried on 
on his complaint regarding the subject- 
matter of this suit. According to him, 
on 5th Feb. 1968 he issued another ehe- 
que but as bank refused to pay the 
money he went and saw; Mr. R, K. Nath, 
an Accountant of the bank on 5th Feb. 
1968 and after that he was told by Mr. 
Nath to give in writing whatever he had 
to say regarding the same. So accord- 
ing to him he gave a letter on 7th Feb. 
1968 to the bank recording his protest. 
He received a letter from the bank on 
26th Feb. 1968. According to him, for 
the first time he came to know from that 
that on 7th Dec. 1967 al letter was pre- 
sented by somebody to! the bank and 
that person introduced himself as Jiten- 
dra Mohan Das alleged ito be a brother 
of the plaintiff, According to the plain- 
tiff he had six brothers and none of them 
is named Jitendra Mohan. He has em- 
phatically denied. that | Jitendra Mohan 
Das is his brother. After receiving the 
letter dated 26th Feb. 1968 he sent a 
letter on 9th March 1968 and according 
to him this letter was! written by a 
lawyer practising at | the Bankstall 
court on his behalf. He’ has also proved 
that seizure list dated 16th Feb. 1968 
whereby he deposited pass book, cheque 
book and other necessary documents 
_with the police and in !acknowledgment 
thereof the police gave, a copy of the 
seizure list duly signed by the police 
officer. By a letter dated 6th Feb. 1968 
the plaintiff informed the Detective De- 
partment of Police, Calcutta regarding 
this case and the said letter was also 
written by a lawyer of ithe Metropolitan 
Magistrate’s Court. He by a letter dated 
29th May 1968 again reminded the De- 
puty Commissioner, Detective Depart- 
ment to expedite the investigation. Ac- 
cording to him, the police authorities 
never gave any reply, to his letter 
although it is his case, that | he himself 
went to the Detective Department and 
handed over the letters to the Deputy 
Commissioner personally, 

9. According to the plaintiff one Uma 
Shankar Dikshit was Te to in- 
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vestigate the matter on 28th Aug. 1967 
and on Sth Dec. 1987 he wrote another 
letter to the Detective Department to 
inform həm about the result of the said 
investigation. He most emphatically de- 
nied that his brother Jitendra Mohan 
Das went to the bank giving information 
that the cheque book containing Nos. 
038741 ta 035750 were missing or that 
he ever went to the bank on 7th Dec. 
1967. He most emphatically denied that 
he has put his signature on Exhibit 1, 
Exhibit O-1 and Exhibit O-2. He has also 
denied; that he had ever any letterhead 
pad. He has denizd his signatures on 
Ext. 2 and on Ext. 4. His case is that he 
never gave any checue to anybody named 
Soumen Chatterjee, He has denied to 
have put any signature in the presence 
of R. K. Nath on 7ch Dec. 1967. He has 
also dẹnied the fact that Mr. Nath has 
stated in his evidenze that after the said ` 
cheques dated 2nd Feb. 1968 and 6th 
Feb, 1968 were dishonoured the plaintiff 
never went and savr Mr, Nath. 

According to hiw, he has drawn the 
cheque for Rs. 19,000/- from ithe last 
page of his previous cheque book and 
the sum of Rs. %900/- from the first 
page of his second zheque book. Accord- 
ing to' him before all the leaves of the 
previous cheque book were exhausted 
he got another cheque book from the 
bank and he utilised the first page of 
other -cheque book in the month of 
February 1968 while drawing the second 
cheque, When confronted with in Ques- 
tion 128 that he did not withdraw any 
monty for more than 1 1/2 year, his 
answer was that at that time he was not 
in need cf money and as such he did not 
withdraw any money. It was only on 
2nd Feb, 1968, according to the plaintiff 
that a sum of Rs, 19.000/- was needed 
urgently by ‘him to buy certain quantity 
of glucoss from S$. D. Sethia & Co. 
Instead cf paying S. D. Sethia ‘by che- 
que he wanted to withdraw the money 
in cash as according to him S. D. Sethia 
and Co. insisted on cash payment. So, 
he sent his brother with fhe ‘bearer 
cheque for Rs. 19, 000/- to encash it from 
the bank. 


10. -In Questions 141 to 152 he was 
asked by me whether immediately after 
he got: the information of dishonour of 
cheque for Rs. 19,000/-, he went to the 
bank to find out what was the position 
of his bank balance and as to why it was 
net honoured. Acecrding to him, the did 
not go ta the bank to find out what was 
his bank balance on Sth Feb, 1968; in= 


y 
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stead, he issued another cheque for 
Rs. 7,900/- without ascertaining what 
was his bank balance on that particular 
day. He did not again present his cke- 
que for Rs, 19,000/- on 5th Feb. 1968 
although his positive case is that he had 
a sum of Rs. 20,000/- as balance to his 
credit with the said bank He did rot 
inform the bank nor record his protest 
in writing that because of wrongful re- 
fusal by the bank to honour his cheque 
for Rs, 19,000/- he has lost his business 
with S. D. Sethia & Co, regarding ptr- 
chase of glucose. According to him, on 
5-2-1968 Mr. Nath told him about the 
withdrawal of the cheque for Rs. 13,702/- 
but surprisingly enough in the plamt 
the plaintiff made out a case that an 
26th Feb, for the first time he came to 
know about the withdrawal of the seid 
cheque for Rs. 13,701/- from his <éc- 
count. He could not give any satisfec- 
tory answer when in question 156 he 
was confronted as to why he drew 4 
cheque for Rs, 7,900/~ and not Rupees 
19,000/- on 6-2-1968 for the purpose of 
his business with S. D. Sethia & Co. 
His lame excuse was that as he could 
not arrange for the payment of the big 
amount of glucose then he could get a 
smaller amount of glucose which would 
cost him Rs. 7,900/- by S. D. Sethia and 
Co. In answer to Question 158 he kas 
stated his inability to call S5. D. Sethia 
and Co, to support his statement. Ac- 
cording to him a certain person of that 
company has been transferred to 
Ahmedabad, as such it was not possible 
for the plaintiff to call him as witness. 
Surprisingly enough the plaintiff did rot 
even mention the name of the said per- 
son. §. D. Sethia & Co. being a com- 
pany, somebody on behalf of the com- 
pany could have given evidence aad 
supported the plaintiff's case as tried to 
be made out. by the plaintiff in his ewi- 
dence, It is amazing that a person who 
is positively sure of having a sum of 
Rs. 20,000/- to his credit, did not go to 
the bank and lodge a protest when kis 
cheque for Rs. 19,000/- was dishonoured 
on the ground “full cover not received.” 
Instead, he issueq another cheque jor 
Rs. 7,900/. which was covered by the 
existing balance and paid by the bank 
after taking into account the encash- 
ment of the said cheque for Rs. 13,80C/-. 
It is his evidence that as he was corf- 
dent of having the balance of Rupees 
20,000/- in the bank, so he did not go to 
the bank and protest and/or enquire 
from the bank authorities regarding the 
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said amount. All of a sudden the plain- 
tiffs urgent need for Rs. 19,000/- on 2nd 
Feb., 1968 disappeared on 6th Feb. 1968 
when he gave a cheque for Rs, 7,900/- 
only for encashment. In question 167 
he was asked specifically as to why in 
spite of the fact of his having Rupees 
20,000/- in the bank, when bank dis- 
honoured his cheque for Rs. 19,000/. he 
did not go and protest to the bank and 
make necessary enquiries, his answer 
was that he presented a second cheque 
for a smaller amount and waited for the 
result. In view of his answer to this 
question I am of the coinion that the 
plaintiff on that day was not sure of the 
money that was lying to his credit and 
he tried to make an incorrect allegation 
against the defendant. According to his 
evidence in questions 168 to 174 he has 
tried to make out that it is the bank 
employees who have forged the letter- 
head pad and also his signature and 
tried to cheat him of the large amount 
of Rs. 13,700/- that has been kept by 
him in his account. Although he has 
written many letters to the bank autho- 
rities, in none of them he mentioned 
that he had no relation by the name of 
Jitendra Mohan Das. As such, an en- 
quiry should be made about the where- 
abouts of the said Jitendra Mohan Das. 
11. In answer to question 183 he 
stated that the police was not in a posi- 
tion te catch hold of the real culprits 
and arrested some officers of the bank. 


12. According to him on 26th Feb, 
1968. he for the first time came to 
know that a cheque was drawn in fav- 
our of Soumen Kumar Chatterjee for 
Rs. 13,700/~ and before that he did not 
know anything about it. He was shown 
Ext. 4 being the cheque for Rs. 13,000/- 
on which two signatures appeared and 
the plaintiff denied them to be his own 
Signatures. Although he came to know 
the name of Soumen Chatterjee on 26th 
Feb. 1968 he did not make any enquiry 
about the address or whereabouts of the 
said person, According to him as he 
has kept the money with the bank, it 
was the bank’s duty to do whatever they 
felt necessary. He did not mention to 
the police about the name of Soumen 
Kumar Chatterjee. It is the case of the 
plaintiff that as he knew English very 
little most of the cheques were written 
by persons in whose favour the cheques 
were issued and for encashment of 
smaller amount he used to write out the 
body of the cheque himself somehow. 
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. 13. When confronted with ques- 
tion 214 that if according to him the 
bank people have forged his cheque why 
.they could not do it earlier between the 
period 11-8-1968 and 7-12-1968, his 
answer was “as during that period the 
bank could not procure a person who 
could sign in Bengali in that manner”, 
Although in his evidence he has made 
serious allegations against the bank em- 
ployees he has nowhere in his letters 
mentioned the said fact implicating the 
bank employees. He detinitely made a 
great departure from his pleadings as 
also the contempcraneous correspond-. 
ence and tried to make out a new case 
in his evidence against the employees 
.of the bank. In his letter dated 7th Feb., 
1968 nowhere he has stated that some- 
body from the bank might have been 
involved in the case, nor has he made 
any such complaint in his letter dated 
9th March 1968 implicating the bank 
people, He has not mada any allegation 
against bank employees or the bank offi- 
cers in respect of the charge of forgery. 
It is interesting to note that in answer 
to questions 230 and 232 he has stated 
that he did not go to the bank on 7th 
December 1967 but in answer to ques- 
tion 231 he stated “How can one forget 
when such a thing had happened?” In 
answer to question 237 he stated that in 
1968 he had gone to the bank for the 
first time on llth Sept. 1968. Strangely 
enough he forgot to mention that in 1968 
he went to the bank on 5th Feb, 1968. 
In this manner the plaintiff has given 
contradictory and inconsistent answers 
in his evidence. . 

14. It would appear that the persons 
who were arrested from the Bank by 
the police in connection with investiga~ 
tion were ultimately let off and no charge 
could be framed against them. Con- 
sidering the above facts and considering 
the circumstances I felt that by giving 
permission to the plaintiff to call the 
investigating officer after the evidence 
was over and arguments started only to 
prove the seizure of the said document 
would not carry the plaintiff's case any 
further, On the contrary the defendant: 
would be highly prejudiced as all its 
witnesses have already been examined. 
As such I disallowed the prayer of the 
plaintiff to call the investigating officer 
at such a late stage. It is strange that 
although the original plaint was filed 
in 1968 between 1968 and 1974 neither 
the plaintiff nor his solicitors M/s. T. C. 
Dutt & Co. ever wrote any letter to the 


` police. 


‘brought a letter deted 


‘the cheque kook to his 


` 
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D. C. D, D. or make any endeavour to 
find out what was the result of their 
complaint lodged with the police. 
Although the defendant bank received 
back their documérts seized by the 1, O. 
the plaintiff did not make any effort to 
get back his documents seized by the 
‘It is only after the case was 
closed and argumenis were started, the 
plaintiff all of a sudden realised the 
necessity of calling the I. O. and having 
the documents proved by him, 

14-A.. The defendant bank examined 
one R. K. Nath and his examination was 
heard de bene ess2 before the Hon’ble 
Mr. Justice D. K. Sen on 30th Aug., 1974. 
The sum and substance vf Mr, Nath’s 
evidence is that he worked as a- sub- 
accountant of the defendant bank at its 
College Street Branch in 1967. He was 
posted in that branch in 1965. He knew 
Pranendu Mohan Dess as he used to go 
to him for the purpose of withdrawing 
money ‘and also depositing money while 
he was acting as sub-accountant in the 
Savings: Department of the said bank. 
According to him or. 7th Dec., 1967 one 
person jby the name of Jitendra Mohan 
Das approached him and told him that 
he was, the brother of Pranendu Mohan 
and stated that as the plaintiff lost the 
cheque book and/or pass book he has 
7th Dec., 1967 
signed by Pranendu Mohan requesting 
the bank to hand cver the cheque as 
also the pass book to him. As the che~ 
que book was missing, Mr, Nath told him 
that the party himself should come and 
according to usual ractice the cheque 
book would be given to the party him- 
self whereupon the said Jitendra Mohan 
Das beecarne enraged. and started calling 
names. After half an hour Pranendu 
Mohan Das himself came and approach- 
ed Mr, Nath with che said letter. He 
abused him further for not handing over 
brother, `The 
requisition slip being Exhibit ‘? was ac- 
cording; to him signed by Pranendu . 
Mohan Das in his presence both on the 
obverse, as well as on the reverse side. 

15. According to him  Pranendu 
Mohan put his sigrature in his presence 
and after receiving the cheque book he 
signed on the reverse again. In answer 
to question 27 Mr. Nath stated that his 
agent asked him to obtain the signature 
of Pranendu Mohan Das on the back of 
the letter and the agent also put his 
initial there. He also issued a duplicate 
pass book and that pass. book contains 
the =e of Mr. Wath. According to 
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him all the entries in the duplicate pass 
book were made correctly, According 
to ledger keeper he was shown the ori- 
ginal cheque dated 7th Dec. 1967 and 
according to him the said cheque was 
signed by Pranendu Mohan Das. He 
knew the signature and this cheque as 
it was an account payee cheque was 
presented to the. bank through anotler 
bank. According to the usual -practzce 


' of the bank when a cheque is presented 


to any bank they find out the specimen 
signature of the constituent and have it 
compared with the signature on the 
cheque. According to him the- same 
practice was followed so far as Ext. ‘4’ 
was concerned, 

16. He has also proved the aecoint 
opening form of Pranendu Mohan Tas 
dated 18th May 1962 (Ext. ‘5’), ‘The 
specimen signature card of Pranendu 
Mohan has been proved by Mr, Nath 
(Ext. ‘'6’). He has proved the cheque re- 
quisition slip signed by Pranendu Mohan 
and also his signature on the reverse 
(Ex. '7’). According to him this was 
done in his presence at the time of 
taking delivery of the cheque. Accord- 
ing to him in Feb., 1968 the cheque zor 
Rs, 19,000/- was returned on the ground 
"full cover not received” and also the 
said cheque was dishonoured because of 
the instruction ‘stop payment’. He kas 
proved the cheque return register and 
he has also proved his own signature on 
it. There is an entry in the said regiscer 
regarding the cheque for Rs. 7,900 at 
page 47 of the said register. He had the 
signature tallied with the specimen sig- 
nature card, In cross-examination he has 
stated that he was an employee of fhe 
Central Bank since 1943 and while he 
was acting as sub-accountant in 1967 it 
was his duty to.compare the party’s sig- 
nature and thereafter he would pass thé 
cheque. According to him there was én- 
other person. named Anant Ram Shukla 
who also used to compare the cheque on 
which the vernacular signatures appear- 
ed. On 7th Dec., 1967 according to him, 
Jitendra Nath (Mohan?) Das approacted 
him with a letter, He personally did not 
know Jitendra Mohan Das but the said 
person himself told that his name was 
Jitendra Mohan Das and he was the bro- 
ther of Pranendu Mohan Das. After ve- 
ceiving the letter he compared the signa- 
ture with the specimen signature card. 
In answer to question 93 he has staced 
that he personally compared the signa- 
ture with the specimen signature card 
and he was satisfied that it was the sig- 


nature of the plaintiff. Although he was 
satisfied regarding the signature of the 
plaintiff but considering the practice of 
the bank that whenever a cheque book 
is issued, party himself had to approach 


_and that is why he asked the said man 


to request the party himself io come and 
receive the cheque book. According to 
him, Pranendu Mohan Das himself came to 
collect the cheque book and he knew the 
plaintiff personally, and only after Pra- 
nendu Mohan Das put his signature in 
the presence of Mr. Nath as also the 
agent of the bank had put his initial on 
the said document, it was handed over 
to him. It was not necessary according 
to him to compare the said signature 
with the specimen signature card as the 
plaintiff himself put the signature in his 
presence and his. agent saw this and put 
his initial, According to himi Pranendu 
Mohan Das came and raised a hue and 
cry and hearing that the agent approach- 
ed his table and saw the signature of 
Pranendu Mohan Das as alsc the card 
and thereafter the cheque book was 
made over to the plaintiff. According to 
him, Exhibit ‘4’ being the cheque for 
Rs. 13,700 was signed by Pranendu 
Mohan Das and Anantram Shukla com- 
pared the signature with the specimen 
signature card and then passed the che- 
que, He himself sent the specimen signa- 
ture card to Anantram Shukla to com- 
pare it with the original, According to 
him, he saw Mr. Shukla comparing the 
signature as Mr. Shukla came to his table 
along with the specimen signature card 
and the cheque, In answer to question 107 
he stated that at that time the bank did 
not have any Munshi and the Cashier 
himself used to carry on the job of the 
Munshi and at that time Mr. Shukla was- 
the Cashier of the bank. According to 
him, the cheque came to him first and 
then it was sent to Mr. Shukla for com- 
parison with the specimen signature and 
Mr. Shukla came back to his table along 
with the said cheque and the specimen 
signature card for the purpose of 
returning him the specimen signa- 
ture card along with the cheque. In 
answer to question 123 he has stated that 
although there are peons in the bank but 
specimen signature cards are never sent 
through peon, On the other hand, they 
themselves carry these cards and he per- 
sonally took the cheque along with the 
specimen signature to Mr. Shukla for 
comparison. In answer to question 136 he 
has positively stated that although the 


cheques for Rs. 19,000 and Rs. 7,900 were- 
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not encashed ty the bank the plaintiff 
did not approach him nor did he com- 
plain about the encashment of cheque for 
Rs. 13,701. According to him, he was 
arrested along with Mr. Shukla and kept 
in Lal Bazar for one nigkt but no charges 
were framed against them. In answer to 
question 166 he has reiterated that he 
has personally verified the signature. of 
the plaintiff on. the letter dated 7th Dec. 
1967. He has denied. the suggestion given 
by the plaintiff that Exhibits 1, 2 and 4 
were forged. 

Although Mr. Nath was: cross-examin- 
ed at length by the plaintiff's ccunsel, 
Mr, Gopal Law, Barrister-at-Law, no 
question was: put to the said officer sug- 
gesting that he was. giving false evidence 
or that he was trying to protect or shield 
any of the bank’s officers or servants 
who according to the plaintiff were in 
collusion and conspiracy to defraud the 
plaintiff. Not a single suggestion has 
been. given to Nath of the case which 
had been'tried to be made out by the 
plaintiff in his evidence implicating the 
bank officers regarding encashment of 
the said cheque for Rs. 13,700. 


17. Moreover, save and except making 
a complaint to the police the plaintiff 
did not pursue the matter any further. 
Although: the incident took place in 1368 
the plaintiff did not send any reminder 
regarding the saidi case earlier than 1974. 
The plaintiff was negligent in not taking 
back the relevant documents which had 
been seized by the police even after the 
filing of the civil suit against the bank 
or when the suit was ready for hearing. 
It is only after the evidence was closed 
and the defendant’s arguments were go- 
ing on, the plaintiff wanted to prove the 
seizure of the cheques and the relevant 
pass books. made by the police. Even if 
I would have allowed and given an op- 
portunity to prove that the police seized 
the vass book and cheque book from his 
custody by itself that would not have 
furthered his case against the bank. The 
scope of this suit is: limited to the find- 
ing whether the cheque in question and 
the letter requesting for issue of a fresh 
cheque book are forged cr not, and whe- 
ther the bank is liable in the absence of 
bank being negligent and/or acting with 
due care and diligence, From the facts 
and circumstances of the case I find that 
the plaintiff acted in a very peculiar 
fashion all throughout. If he really had 
Rs. 20,000 in his bank and in view of the 
fact his cheque for Rs. 19,000 was dis- 
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honoured by the bank on the ground that 
full cover was not received he took the 
same lying down ard did not behave in 
a manner in which a reasonable and pru- 
dent man would have acted. Instead of 
going immediately tc the bank and meet- 
ing its officers and finding out the actual 
position and/or recording his grievances 
with them he gave a cheque for a smal- 
ler denomination to find out the réaction 
of the bank. Moreover, in his plaint he 
made no case of forgery against the bank ' 
servants and/or its agent nor in evidence 
he has substantiated any charge whatso- 
ever of fraud, forgery and conspiracy 
against the bank officers, 

In view of the “ine of cross-examina~ 
tion made by the plaintiffs counsel, 
while cross-@€xamining Mr, Nath, he no-« 
where made out a case of forgery, fraud 
or conspiracy of the bank officer nor has 
he given the suggestion that Mr, Nath 
was giving false evidence so far as the 
issue of the duplicate cheque book is 
concerned. In view of what is stated 
above and in view of the conduct of the 
plaintiff in not pursuing the matter +o 
find out who the culprits were either by 
expediting the investigation or by mak- 
ing a complaint to the Magistrate, he has 
filed the present suit against the bank 
for monetary reliefs, If forgery would 
have been the motive of the forger and 
to defraud the pla‘ntiff of the sum of 
Rs. 13,701 what was the necessary of forg- 
ing the letterhead pad and getting fresh 
cheque and pass bock which could have 
been done by simply forging a cheque 
leaf and utilising tae same? I accept the 
evidence of Mr. Nath and also of Mr. 
Shukla that while passing the cheque 
they have exercised due and reasonable 
care and were not negligent in 
passing the said cheque, 
Shukla although was not a Munshi of 
the bank but he stated in evidence that 
he had been carrying on the job of a 
Munshi by comparing vernacular signa- 
tures for the last so many years. It has 
been suggested by the plaintif that he 
was not a Bengalee and he did not know 
Bengali language well, as such it was not 
possible for him ta compare the signa- 
ture on specimen card and also signature 
on the questioned chaque but Mr. Shukla 
has deposed that h2 has been comparing 
vernacular signatures, specially Bengali 
signatures and in Zact he has passed 
thousands of such cheques. His evidence 
is that he compareg the particular style 
and the peculiar mode of writing of the 
signatory with the signature card and 


- in Bengali and write very few 
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then passed the said cheque, He took all 
due diligence and care before passing the 
said cheque. : 

Moreover, considering the said cheque 
was an account payee crossed cheque, 
care and caution taken by the bank cff- 
cers were sufficient. In view of the scanty 
and unconvincing evidence given by -he 
plaintiff, I am of the opinion that he 
defendant bank is not guilty of negli- 
gence in passing the said cheque. 

I am not at all satisfied with the evi- 
dence of the plaintiff nor J am satisfied 
with the evidence given by Purushottam 
Chatterjee, specially in view of the fact 
that he was told all about the facts and 


- circumstances of the case and specially 


he was pointed out which one was the 
questioned document and which was the 
correct document. I am of the opinion 


that by knowing the full case and exa- ` 


mining the same in that light, the hard- 
writing expert’s opinion was prejudiced. 
The plaintiff is barely an educated man 
in the sense he can put just his signature 
searty 
sentences. As such, he always required 
the help of others in filling up the body 
of the cheques. 3 

Considering also the fact that spezi- 
men signature was signed in the year 
1961 and the signature on the requisition 
for issue of fresh cheque book as also ən 
the letterhead pad requesting for issue 
of a duplicate cheque book and pass 
book were made in the year 1967 after 
so many years naturally for a person 
who is not in the habit of writing very 
often his signature and also because of 
the fact he has not a very steady hand 
in putting his signature, there are bound 
to be some variations in the signaturss. 
As such those variations should be treat- 
ed as natural variations and not much 
importance be attached to them. 


In a case reported in AIR 1961 Cal 300 
{(Bisseswar Poddar v, Nabadwip Ch. 
Poddar), it has been held by Mr. Justice 
P. B. Mukharji that there is no legal tar 
to the Judge using his own eyes to com- 
pare disputed signatures with admitted 
signatures even without the aid of any 
evidence of any handwriting expert. In 
the same case Mr. Justice H. K. Bese 
held that a comparison of handwriting is 
at all times, as a mode of proof, hazard- 
ous and inconclusive and specially whan 
it is made by one not conversant w-th 
the subject and without such guidance as 
might be derived from the argument of 
the counsel and the evidence of experts. 
In a case reported in AIR 1977 SC i091 
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(Magan Beharilal v, State of Punjab) it 
has been held that “it is now well -settl- 
ed that expert opinion must always be 
received with great caution and perhaps 
none with more caution than the opinion 
of a handwriting expert.” 

In AIR 1963 SC 1728 it has been held 
that expert evidence of. handwriting can 
never be conclusive because it is after 
all an opinion evidence. 

In AIR 1964 SC 529 it has been held 
that the expert evidence as to handwrit- 
ing being opinion evidence can rarely, 
if ever, take the place of substantive evi- 
dence and before acting on such evidence 
it would be desirable to consider whe- 
ther it is corroborated either by clear 
direct evidence or by circumstantial evi- 
dence. The same view ‘has also been ac- 
cepted by English and American Courts. 

In a case reported in AIR 1967 SC 1326 
Fakruddin v. State of Madhya Pradesh 
it has been held that handwriting may 
be proved ‘by the evidence of some wit- 
ness in whose presence the writing has 
been put and this is direct evidence and 
if it is available, the evidence of any 
other kind is rendered unnecessary. The 
Evidence Act makes relevant the opinion 
of a handwriting expert under S. 45, 

Besides direct evidence which is the 
best method of proof there are also other 
modes of proving such signatures. In 
that decision the Supreme Court of India 
held that ‘Court must be satisfied itself. 
One of such modes of satisfying is for 
the court to apply its own observation to 
the admitted or proved writings and 
compare the same with the disputed one. 
Where an expert opinion is given, the 
Court must see for itself and come to its 
own conclusion. l 

It has also been held in a sase report- 
ed in AIR 1967 SC 778 that :sole evidence 


‘of a handwriting expert is not normally 


sufficient for recording a definite finding 
about the writing being of a certain per- 
son or not. 


In coming ‘to the conclusion by com- 
parison of the two signatures one will 
look for striking general similarity be- 
tween admitted signature and the disput- 
ed one and that is a very telling test in 
deciding whether the signature on the 
disputed document is genuine. 

(AIR 1937 Cal 99) 

Although in a case of forgery one will 
try to give the forged signature as much 
resemblance as possible of a genuine sig- 
nature. But personal characteristic of 
writing or signature ofa particular indi- 
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vidual are often an unfailing guide in. 


determining the question) of genuineness 
of the writing, and it is loften a difficult 
work for a stranger or a forger to re- 
produce forgery of such | characteristics. 
In this case not only there is direct 
evidence of Mr. Nath that the plaintiff 
has put his signature in his presence on 
the requisition for the purpose of getting 
a second cheque book but that signature 
was also put in the presence of the agent 
of the defendant bank. |Moreover, Mr. 
Nath by comparison with the specimen 


signature has deposed that those signa 


tures belong to the plaintiff, . ` 
In the light of this direct evidence and 


considering the surrounding circum- 
stances, specially considering the 
peculiar attitude and! behaviour of 


the plaintiff which could not be ex- 
plained by him properly! or at all from 
the witness box and lastly I myself in 
the light of the evidence that has been 
tendered in this suit compared the spe- 
cimen signature with the disputed one 
and I came to the conclusion that there 
was some striking resemblance between 
both the signatures. 


Where a bank makes payment in ac- 
cordance with the apparent tenor of the 
instrument in good faith and without 

‘\negligence under circumstances which do 
not afford a reasonable ground for be- 
lieving that he is not entitled to receive 
payment, payment is said to be done in 
due course. PODE 

(Section 10 of the [Negotiable 
Instruments Act). 


Under S. 85 of the. Negotiable Instru- 
ments Act where a cheque payable on 
order purports to be endorsed by or on 
behalf of the payee, theidrawee is dis- 
charged by’ payment in due course. This 
section applies to payment made by 
bankers on cheques draivn on him. 

The relationship of a banker and his 
customer is that of a debtor and credi- 
tor with the obligation! of honouring 
customer’s orders on the funds in the 
hands of a banker. Banker would only 
be liable where it has acted negligently 
and payment is made out: of usual course 
of business. As an agent jof the customer 
a bank is expected to aci bona fide and 
without negligence. | 

Under Indian Law a banker is protect- 
ed if he pays the amount in due course 
in accordance with the! apparent tenor 
of the instrument, in good faith and with- 
out negligence and to a! person under 
circumstances not affording a reasonable 
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ground ‘for believing that he is not en-l- 


titled to receive the payment, 

‘In a case reported in AIR 1973 SC 2200 
(Ramnarain v. State of Uttar Pradesh) it 
has been held that opinion of a hand- 
writing expert given in evidence is no 
less fallible than any other expert opin- 
ion but such opinion is worthy of accept- 
ance if there is internal or external evi- 
dence relating to the writing in question 
supporting the expert’s view. The ques- 
tion in jeazh case falls on the court’s ap- 
preciation of evidence. In the same case, 


the Supreme Court has held that evi- 
dence of an expert should be accepted 
with greaz caution. 

As already discussed above, in the., 


cases quoted above, definitely power has 


been given to Court to compare the sig- 
natures itself and come to its own find- 


ing irrespective of a report given by an 
expert. I after comparing the said signa- 
tures hold that the signatures on the 
requisitior. slip for issue of the 2nd che- 
que book as also the signature on the 


_cheque ‘for Rs. 13,701 are of the plaintiff. 


In the letter written to the bank dated 
Tth February, 1968 although according to 


' the plaintiff he has taken the help of a 


police covrt lawyer he has nowhere al- 
leged that the ‘bank’s employees are 
guilty of fraud and conspiracy but has 
positively made a case that a sum of 
Rs. 13,700 had been dishonestly with- 
drawn from his account against a cheque 
issued by the bank without his know- 
ledge and consent by some unknown per- 
son purporting to copy his 


he has!stated that there was conspiracy 
of fraud and forgery and criminal mis- 
appropriation by some designing persons. 

In view of the facts and circum-. 
stances as stated above, I answer issue 
Nos,-1 ‘and 2 in the negative. 

I answer issue No. 3 in the positive. 

I answer issue No. 4 in the positive. 

As the plaintiff did not lead any evi- 
dence whatsoever, I answer issue No. 5 
in the negative. I answer issue No. 6 in 
the negative, 

I accept the evidence given by Mr. 
Nath as also Shukla on behalf of the 
bank and I hold that the bank has not 
been guilty of negligence in encashing 
the said cheque for Rs, 13,701 and in 
view of my finding of the issues as stat- 
ed above, Į hold that the plaintiff is not 
entitled to any relief as claimed in the 
plaint and I dismiss the suit with costs. 

i Suit dismissed, 
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AIR 1978 CALCUTTA 65 


SANKAR PRASAD MITRA C. J. AND 
' SALI KUMAR DATTA, J. ` 
The Director, Enforcement Directorate 

Cabinet Secretariat Deptt. Personnel and 

A. R. Government of India and others, 

-Petitioners v. Saroj Kumar Bhotika and 

another, Respondents. 


A. F. O, O. No. 68 of 1977, D/- 5-1- 


1977. 


(A) Constitution of India, Art, 226 — 
Other remedy open — Guiding considers- 
tions, 

Where two of the grounds raised, such 
as, there was no nexus between the ok- 
-jects of the enactment and the ‘cond:- 
tion imposed under it and the condition 
“was vague, uncertain and ambiguous, 
.could not be gone into by any authority 


‘constituted under the Act, writ applice- 


tion was maintainable, (Para 2”) 


If redress can be had through the law 
under which the action under challenge 
is proposed to be taken, writ application 
would not be entertained. But when tke 
challenge is such as-cannot be determir- 
ed by the authority ‘appointed to take 
action, the writ jurisdiction of the High 
Court remains unimpaired, In each case 
the High Court has to see whether the 
ground on which the challenge is based 
can be entertained, tried and determined 
by the authority which the Statute hes 
created. If the Court finds that that ar- 
thority is incapable of dealing with that 
ground or making any pronouncemert 
upon it, the Court would entertain an 
application for an appropriate writ. AIR 
1977 Guj 113 (FB) and AIR 1977 Andh 
Pra 250 (FB), Rel. on. (Para 28) 

Anno: AIR Comm, Const. of India, 
Art, 226, N. 19 (Ñ. 

(B) Foreign Exchange Regulation Act 
(46 of 1947), Pre, S. 5 (1) (a) — Const-- 
tution of India, Art. 37 — Permission Ww 
sell shares of a foreign concern — Cor- 
dition that shares should not be allotted 
to a largey industrial house or persors 
connected therewith — Validity — Art.- 
cle 37 whether -could be invoked. : 

Where the Reserve Bank of Indis, 
while allowing sale of shares of a foreign 
concern imposed the condition that shares 
could not be allotted to a larger indus- 
trial house and persons connecte- there- 
with, the condition was liable to ke 
struck down as the same had no rational 
or proximate nexus with the object of 
the Act, ie. conservation of foreign ex- 
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airat Directorate v, Sæoj Kumar : 
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change, In guéh à case it could not be said 
that the condition was. a step to’ prevent 
concentration of economic power and as 
such could be imposed under the Act: Any 
step taken for conservation. and utilisa- 
tion of foreign exchange might be sup- 
ported under tha Act. But a step to pre- 
vent congentration of economic power 
could not be said to be a step warranted 
by the Act. AIR 1954 SC 276; AIR 1960 
SC’ 554 and AIR 1963 SC 812, Rel. on. 
AIR 1975 SC 1030. and AIR 1976 SC 1527, 
Ref, (Paras 43, 46) 

Further, the step in question could not 
be supported by reference to directive 
principles of State policies contained in 
Art. 37 of the Constitution, The direc- ` 
tive principle might be resorted to in 
making laws. If the State or authority 
falling within the definition of State does. 
something to give effect to the directive 
principles, the Courts would take into’ 
consideration the relevant matters and 
express their opinions thereon. But when 
the authority claimed that it had done 


‘something under powers conferred by a 


particular Statute, the Court’s duty was 
to determine whether such power exis- 
ted. If the Court came to the conclusion 
that act compla:ned of was outside the 


scope of the Statute the authority, res- 


ponsible for the act, could not take shel- 
ter under the Directive Principles of State 
Policy. (Para 49) 


Anno: 3 A.M. Foreign Exchange Regu- 
lation Act, 5. 5, N. 1; AIR Comm., Const. 
of India, Art. 37, N. 1 (g). 

(C) Evidence Act (1872); S. 115—Estop- 
pel — No estoppel against illegality or 
legal unenforceability, ATR 1951 Bom 72; 
Rel. on. (Para 66) 

Anno: 3 A.M. Evi. Act, S. 115, N. 17. 
Cases Referred; Chronological Paras 


AIR 1977 SC 276 : 1977 Lab IC 57 19 - 
AIR 1977 SC 456 : 1977 Lab IC 20 20 
AIR 1977 Andh Pra 250 (FB) 25 
AIR 1977 Guj 113 (FB) 24 
AIR 1976 SC 1527 46 
AIR 1976 SC 1821 : 1976 Lab IC 1188 18 
AIR 1975 SC 1030 : 1975 Cri LJ 874 44 
AIR 1965 SC 722: 1965 (1) Cri LJ 641 36 
AIR 1964 Cal 422 36 
AIR 1963 SC 812 : 41 
(1962) 2 WLR 51: (1962) 1 All ER 37 
In re H.P.C. Productions Ltd. 42 
AIR 1961 Mad 47:1961 (1) Cri LJ 273 36 
AIR 1960 SC 554: 1960 Cri LJ 735 41 
AIR 1954 SC 276 : 1954 Cri LJ 735 4l 
AIR 1951 Bom 72 66 


(1949) 2-All ER 705 ; 94.5, J. 14, Pickett 
v, Fesq. : 36 
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Noni Coomar .Chakravarti, Tapas 


Banerjee; P. K. Mallick arid Mukul Lahiri,- 
for Petitioners; Siddhartha Sankar Ray, ~ 


Biswarup Gupta, Sudipta Sarkar for 
Respondent Saroj Kr. Bhotika, Miss Jolly 
Seth, for the RBI: ey 

‘SANKAR PRASAD MITRA, C. J.: == 
This is an appeal from a judgment of 
T. K, Basu, J. delivered on the 18th Jan., 
1977 in an application under Art. 226 of 


the Constitution challenging a show 
cause notice dated the 13th Feb.. 1975, 
issued by the Director, Enforzement 


Directorate, Guvernment of India and an 
order/notice dated the 14th Nov., 1975, 
which the said Directorate had issued. 
The learned trial Judge, has allowed the 
` application and directed the issue of a 
writ in the nature of mandamus inter 
alia, calling upon the respondents to. re- 
call, cancel and withdraw the said notice 
‘dated the 13th Feb., 1975 and the said 
order/notice dated the 14th Nov., 1975. 


2. On the 20th Feb., 1970, the Reserve 
Bank of India (hereinafter called 
“R. B. L”) issued a press note advising 
foreign companies proposing to sell their 
Indian assets to obtain the prior approval 
of the R. B. I. before effecting sale, if 
repatriation of sale proceeds (of more 
than Rs. 10 lacs) is involved, 

3. On Jan. 7, 1972, the National and 
Grindlays Bank Ltd., University Road, 
Bombay, applied to the R.B.I. for per~ 
mission to sell 25,000 equity ‘shares held 
by Ralli International Ltd., London (here- 
fnafter called “Ralli’) in Oriental Carpet 
Manufacturers (India). P. Ltd., Amritsar 
(hereinafter referred to ag “OCM”), Ralli, 
an United Kingdom Company held 100% 
shares in OCM, an Indian Company.. 


4. The R.B.I. on the 17th March, 
1972, communicated to the Bank its per~ 
mission to enable Ralli to sell the shares 
in OCM. Apart from private placement 
of shares in favour of one J. L. Mehra 
(and his relatives) and Unit Trust of 
India (UTI) and Life Insurance Corpora- 
. tion of India (LIC), the R.B.1. directed 
` that 12,250 shares plus such numbers as 
ere not taken up by UTI and LIC were 
_to be offered to public through a mem- 
_ber of a recognised Stock Exchange. One 
- of the conditions of the permission which 
the R.B.1I. granted was 
“No shares shall be’ allotted to any 
larger industrial house and persons, cons 
nected therewith,” - 

’ 5. The total sale proceeds of Rs. 61.25 
lakhs were directed to be “deposited in 
e’Bank account and will be allowed to 


. be repatriated” on conditions imposed by. 


` the :R.'B.I. , . 

6. On the- 30th April, 1972, Messrs, 
Harbans Singh Mehta & Co., a firm of 
brokers, issued an offer for sale on behalf 
of Ralli of 15,000 fully pz'd up equity 
shares: held by Ralli in OCM, These 


shares were of Rs, 100 each and were to’ 


be sold at Rs, 245/- per share, It was pro~- 
vided ithat applications from non-resi= 
dents or their nominees and larger indus- 
trial houses and p2rsons connected there~ 
with would not be considered. It was 
provided further that the sellers reserved 
the right in their sole and absolute dis- 
cretion to accept or reject any application 
whether wholly or in part. 


7. This offer for sale was published in © 


two leacing newspapers in New Delhi 
on the 3rd May, 1972. 

8 The respondent Saroj 
Bhotika on May 9, 1972, applied for pur~ 
chase of 50 shares and remitted to the 
National and Grindlays Bank Ltd. a sum 
of Rs,’ 12,250.00, While applying for the 
shares'he made a declaration that he was 
not a larger industrial house or a person 
connected therewith. Pursuant to this 
applicaticn Harbans Singh Mehta & Co. 
sold 50 shares in OCM to Saroj Kumar 
Bhotika, Bhotika, it is stated, still holds 


pi 
these: shares, 


9. On the 4th Jan, 1974, a summons 
was issued to Bhotika under S. 40 of the 
Foreign Exchange Regulation Act (here« 
inafter. called “FERA”) of 1973 by the 
Enforcement Directorate, Government of 
India, for his attendance on the 16th Jan., 
1974 and for production of documents ‘to 
show the source of funds with which 
investment was made for purchase of 
foreign shares in OCM, 


10. Bhotika appeared before the offix 
cer concerned on Jan. 14, 1974 and pro~ 
duced certain documents, 

ll. ‘On the 13th Feb, 1975, the im= 
pugned show cause notice was issued to 
Bhotika for. contravention of S. 5 (1) of 
FERA of 1947 fer payment of Rupees 
12,250.00 to the credit of Ralli, a person 
resident outside India, without the RBI’s 
sanction and thereby rendering himself 
liable to prosecution under S, 23 (1) of 
FERA of 1947. Bhotika was’ asked to 
show cause why adjudication proceedings 


as contemplated in S. 51 of FERA of 19737, 


(S. 23-D of FERA of 1947) should not be 
held for such contravention. ‘ 

12. Bhotika showed cause on March 
18; 1975. He denied that he was connecta 
ed with larger industrial houses, He 


i 
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alleged that the words 
larger industrial houses” haq not bean 
defined either in FERA or -any other lew 
or statute in force, He also alleged that 
he made payments in Indian Currency 
to the Bank and not to the credit of 
Ralli, a person resident outside India. His 
contention was that he had not violated 
ey provisions of S, 5 (1) (a) of FERA of 
1947, 


13. On the 14th Nov.,. 1975, the Deptty 
Director of Enforcement issued the im- 
pugned order/notice after considering the 
cause shown to inform Bhotika that adžu- 
dication proceeding would be held. tle 
was given an opportunity to present himn- 
self either personally or through his 
lawyer or other authorised represen- 
tative. 

14. On the 21st Nov., 1975, 
Kumar Bhotika filed a writ application 
in this Court as aforesaid. A Rule Nisi 
was issued and an interim injunction vas 
granted, 

15. The Rule was heard by T K. 
Basu, J. By his judgment delivered on 
Jan, 18, 1977, T. K, Basu, J. has mede 
the rule absolute, His Lordship has issved 
a Writ in the nature of mandamus “or 
inter alia recall, cancellation and wizh- 


‘drawal of the notice dated the 13th Feb., . 


1975, and the order/notice dated , the 
14th Nov., 1975. This appeal, as we heve 
seen, is directed against the order of 
T. K, Basu, J. 

16. Learned counsel appearing for the 
parties, have advanced before us elabo- 
rate arguments on different points they 
wanted to raise for our consideration. It 
seems to us that this appeal can be čis- 
posed of by answering three principal 
questions raised on behalf of the parties. 
These questions are: 

1. Whether the application under 
Art. 226 of the Constitution is premature 
and, therefore, not maintainable ? 

2. Whether there was any rational 
and proximate nexus between the object 
of FERA of 1947 or 1973 and the condi- 
tion imposed by the RBI that the shares 
cannot be sold to larger industrial houses 
or to persons connected therewith ? 

3. Whether the expressions “larger 
industrial Houses” and “persons connect- 
ed therewith” are vague, indefinite and 
uncertain ? 

17. On the first question learned coan- 
sel for the appellant has urged before 
us that the respondent Saroj Kumar 
Bhotika cannot be said to be an aggrieved 
person at all. No penalty has yet b2en 


"connected with — 


Sazoj 
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imposed on him, He has merely been 
served with a show cause notice and has 
been given an opportunity of ‘personal 
hearing by an officer having jurisdiction 
over these matters, Moreover, the Act 
itself contains elaborate provisions for 
appeals against any order that may be 
passed by the officer concerned. my 

18. Mr, Chakraborty, appearing for the 
appellant, has placed strong reliance on 
some of the recent decisions of the 
Supreme Court. In Chanan Singh v. 
Registrar Co-operative Societies, Punjab, 
AIR 1976 SC 1821, disciplinary ~proceed- 
ings against an employee were drop- 
ped by an enquiry officer who was not 
competent to impose the punishment, The 
proceedings were revived by the compe- 
tent officer by issuing a fresh show cause 
notice, A writ petition challenging the 
revival of the proceedings, the Supreme 
Court held, was premature as no punitive 
action had yet been taken and there was 
No present grievance which could be 
ventilated in Court, 


19. In Mani Subrat Jain v. State of 
Haryana, AIR 1977 SC 276, it has been 
observed that a person can be said to be 
aggrieved only when a persen is denied 
a legal right by some one who has a legal 
duty to do something or to abstain from 
doing something. No one can ask for a 
mandamus without a legal right. 


20. In Geep Flashlight Industries 
Ltd. v. Union of India, AIR 1977 SC 456, 
a notice under S, 131 (8) of the Customs 
Act, 1962 was challenged. It was a notice 
for revision of an order for refund. There 
were prayers for issue of appropriate 
writs. The Supreme Court has held that 
prayers for writs in the nature of certio- 
rari and mandamus were misconceived. 
There was no order either judicial or 
quasi-judicial which could attract certio- 
rari. No mandamus could go because 
there was nothing which were required 
to be done or forborne under the Act. 
The issue of the notice required the par- 
ties to represent their case. There was 
no scope for mandamus to do any duty - 
or act under the statute. A writ of pro- 
hibition could not be issued for the ob- 
vious reason that the Central Govern- 
ment had jurisdiction to revise, 


21, Mr. Chakraborty had cited several 
other decisions of a similar nature with 
a view to contend that where there has 
been no excess of jurisdiction or no 
usurpation of jurisdiction or the adjudi- 
cation proceedings contemplated by the 
relevant statute. has not been completed 
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@ person is not entitled “to invoke the 
writ jurisdiction of the High Court, - 


22.. There is no dispute about the pro-. 


Positions urged by Mr, Chakraborty. But 
in-view of ine contentions raised before 
Us on behalf of the respondent No. 1, we 
ņ are unable to hold that this Court in the 

exercise of its writ jurisdiction cannot 
interfere in this matter provided that the 
Court is satisfied that the grounds urged 
are of substance. So far as this aspect 
of the matter is concerned the principal 
contentions of the respondent No. 1 are: 

(i) There is no rational and proximate 

nexus between the object of the enact- 
ments (ie. FERA of 1947 or 1973) 
and the impugned condition, namely, that 
the shares cannot be sold to larger indus- 
trial houses or a person connected there- 
with. . : . 
(ii) The condition that is imposed must, 
in order to be valid, be clear and un- 
equivocal and must not be vague, uncer- 
tain or ambiguous, 

(iii) Penal conditions must be strictly 
-construed and in the case of any doubt 
or ambiguity a construction benefiting the 
‘citizen has to be accepted. 

23; At least the first two propositions, 
could not be urged before the authority 
or authorities constituted under FERA of 
1947 or. 1973. From this point of view it 
would not be proper for us to reject 
this application on the ground that it is 
premature and, as such, not maintain- 
able.- 

24. There have been numerous deci- 

` sions on.this subject. It would be enough 
to refer to a Full Bench decision of the 

Gujarat High Court delivered recently 
after the 42nd Amendment to the Consti- 
tution which has referred to almost all 
relevant authorities on this question, The 
judgment is reported in AIR 1977 Guj 113 
. (FB) (A’bad Cotton Mfg. Co. v. Union of 
India). In paras 22 and 23 the Gujarat High 
Court has pointed out that a petitioner 
- cannot be asked to exhaust his alternative 


` remedies under a statute before enter- 


` taining a writ petition where the order 
is a nullity as being ex facie without 
jurisdiction or in non-compliance with 
the provisions of the statute or the essen- 
tial principles of justice or on any other 
similar ground. In other words, where 
the challenge is on the ground that the 
order is an ultra vires order, the ques- 
tion of exhausting alternative remedy 
could. hardly arise. 

25. There is also anocher Full Bench 
Gecision’ of the Andhra Pradesh High 
Court delivereé after the 42nd Amend- 


-authority has 


metit, ."This decision is reported ini: AIR 
1977 Andh Pra 250 (FB) (Government of 


India v. National Tobacco Co. of India,~ 
Ltd., Calcutta), Commenting on the new“ 


Art, 226 (1) (b) and (c) the Andhra Pra- 
desh High Court in para 29 at page 263 
observes: 


decorate Mere existence of what is cal- 
led ‘another remedy’ provided under the 
same law for the time being in force can- 
not always be said to be a remedy which 
ig capable of giving such redress as is 
provided under sub-cls, (Œ) or (c). The 
other remedy provided under other law 
shall not be illusory. That should be 
real. We may give an example to bring 
home this aspect. Supposing there is 
an appeal provided against the decision 
of a particular authority under a statute, 


the breach cf which is complained of. But 


if it is manifest from the record that the 
primary authority has acted under the 
instructions or directions of the higher 


authority, ‘which is also: the appellate | 
authority, then there is no point in saying `. 


that a Writ pctition would: not be avail- 
able because there is the other remedy 
of appeal providec under a Statute or 
law, In such an event the appeal before 


the Appellate authority would be mean-- - 
-ingless and illusory, becaus2 the appellate 
already expressed an - 


opinion on the poirt. To refuse to enter- 
tain a writ petition on this ground 
would-be opposed to the very spirit of 
the present Art. 226 in general and sub- 


cls, (b) and (c) of cl. (1) and cl, (3) in. 


particular. The words ‘any other remedy 
for such redress’ are significant and 
meaningful and they clearly bring out 


the intention of the Parliament that only ` 


that other remedy which is truly and 
really capable of giving such redress as 
is postulated in sub-cls. (b) and (c) would 
be a bar to the maintainability of the 
Writ petition. Neadless to say, that in 
order to find out whether there is such 
a bar to the entertainment of a Writ 
petition, the Court will have to examine 
the facts and circumstances of each case 
and the redressal that is sought and the 
nature of the other remedy that. may be 
available under any other law for the 
time being in force. It is impossible and 
undesirable to lay hard and fas; rule in 
this behalf.” 


26. The present position in law seems 
to be that if redress can ke had through 
the law under which the action under 
challenge is proposed to be taken, a Writ 
application would not be entertained. But 
when the challenge is such as cannot be 


CALR, 


« 


» 
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determined by the authority appointed to 
take action, the Writ jurisdiction of the 


‘{High Court remains” unimpaired. In each ` 
-icase the Court has to see whether the 


ground on which the challenge is based 
can be entertained, tried and determined 
by the authority | which the Statute has 
created. If the Court finds that thet as- 
thority is incapable of dealing with that 
round or making any pronouncement 
upon it, the Court would entertain an 
application for an appropriate Writ. 


27. In the instant case as we have alrea-. 


dy observed, at least two of the grounds 
which the respondent No, 1 has -rais2d 
cannot be gone into by any authority 


. jconstituted under the FERA of 1947 or 
1973. These two grounds are (a) that there 


is no nexus between the objects of tae 
enactments and thè impugned condition 
and (b) the impugned condition is vague, 
uncertain and ambiguous. We are, there- 
fore, .of opinion that the application was 


_Imaintainable in law. 


.28 Let us take up the first point. 
namely, the pdint of nexus. The FERA of 
1947 is ‘An Act to regulate certain pay- 
ments, dealings in foreign exchange and 
securities and the import and export of 
currency and bullion’. ,The preamble is: 

“Whereas .it is expedient in the ecoro- 
mic and financial interest of India to pro- 
vide for the regulation of certain pey- 
ments, dealings in foreign exchange and 
securities and the import and export of 
currency and bullion ; 


it is hereby enacted as follows :—” 

29. In the Gazette of India, 9th Nev., 
1946, Part V, page 410 of Objects and 
Reasons for the passing of the Act were 
published as follows:— 


“A system of exchange control was set 
up in India on the outbreak of war in 
September 1939, for the purpose of con- 
serving and directing to, the best uses zhe 
limited supplies of -foreign” exchange 
available. The control was made effective 
through a series of rules under ithe 
Defence of India Act, 1939. These rules 


“expired on the 30th Sept., 1946 but have 


been retained in force for another six 
months under the Emergency Provisiors 
(Continuance) Ordinance, 1946. The short~ 
age of foreign exchange is likely to 
continue in view of the disruption of the 
internal economy of so many nations, 
and the interruption of established chan- 
nels of trade. It is, therefore, necessary 
that the system ‘of exchange conirol 
should be continued. in the general inter- 


est of the country. _ Also, the -adherence 


Enforcement Directorate v. Seroj Kumar (Mitra C, J.) {Prs, 26-31] Cal. 69 


of India.to the” International Monetary 


. Fund requires her to take certain mea- 
sures to regulate transactions in foreign 


exchange in order to fulfil the obligations 


of membership. Legislation is, therefore, - 


necessary to give the Central Govern- 


ment powers to continue to control 


transactions in foreign exchange, secu- ` 


rities and gold.” 


“The Bill embodies the financial provi- 
sions of the Defence of India Rules rela- 
ting to exchange control with certain 
modifications and amendments which 
experience over the past six years- has 
shown to be desirable in the interest of 
clarity and effectiveness, and also certain 
additions such as the section relating to 
the import of currency and gold and the 
control over the proceeds of the exports 
which are essentially exchange control 
matters, although administered by Col- 
lector of Customs for practical conveni- 
ence. The provisions of the Bill have been 
drafted in such a manner that the degree 
of restrictions on foreign exchange 
transactions can be relaxed or increased 
by executive orders, either generally or 
for particular foreign currencies, in ac- 
cordance with the needs of trade and 
finance or international agreements thus 


ensuring that flights of capital or wild | 


speculation, which proved so injurious 
to foreign trade in the period between 
the two Wars, can be immediately con- 
trolled.” 


30. From the above Statement of Ob- l 


jects and Reasons it is relevant for us to 
note that the object of the FERA of 1947 
was to conserve and direct to the best 
uses the limited supplies of the country’s 


foreign exchange and to control trans- 


actions in foreign exchange, securities 


and gold. 


31. The FERA of 1947 was due to ex- 
pire on the 31st day of Dec., 1957. That’ 
is why Bill No. 47 of 1957 was introduc- 
ed into Parliament and in the Statement 
of Objects and Reasons published in the 
Gazette of India Extraordinary, Part- m 
S, 2 page 332 it was observed: 

“When it (FERA of 1947) was enacted, 
it was hoped that the World Trade and 
economie condition would stabilise them- 
selves after the initial post-war period, 


but this anticipation has not been ful- . 


filled. India still -continues to- be short 
of Foreign Exchange and it is necessary 


to ensure that our Foreign Exchange re-.- 


sources are conserved in the national 
interest. The trend of events in. this and 
other countries further. indicates that the 
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shortage is likely to continue for an in- 
definite period, and it is difficult to visua- 
lise at this stage that in any foreseeable 
`~ future it will be possible to dispense with 
the exchange control altogether. Another 
important factor is the development pro- 
gramme under the Second Five Year 
Plan which compels us to husband and 
utilise. our external resources properly. 
In the circumstances, the continuance of 
the Foreign Exchange Regulation Act 
has been unavoidable end it has been 
placed on a permanent footing.” 


“The experience gained in the working 
of the Foreign Exchange Regulation Act 
has brought to light certain lacunae 
which hamper proper edministration of 
the Act and the investigations and the 
legal proceedings thereunder. This oppor- 
tunity is, therefore, being taken to carry 
out certain other amendments in the Act 
with’ a view to remove the defects.. The 
most important of these amendments is 
the one providing for departmental in- 
quiry and adjudication of foreign ex- 
change offences by an authority constitu- 
ted by Government on the lines of the 
Sea Customs Act.” 


32. Here, again, we find that in 1957 
the FERA of 1947 was being put on 4 
permanent basis and the reason for doing 
so has been sufficiently explained. For our 
purposes in this appeal it is significant 
to note that India continued to be short 
of foreign exchange: it was necessary to 
ensure that foreign exchange resources 
were conserved in the national interest 
until it was possible to dispense with ex- 
change control altogether, .The Act was 


also making provisions for departmental . 


inquiry and adjudication of foreign ex- 
change offences by appropriate autho- 
rities, The whole idea, therefore, was to 
see that the country’s foreign exchange 
resources are not wasted under any cir- 
‘cumstances and are properly utilised to 
advance our national interest, 


` 83. For 7 years the 1947 Act as 
amended was given a trial. On the 30th 
Dec., 1964, the President gave his assent 
to the Amendment Act LV of 1964 for re- 
moving certain difficulties. which were 
experienced in the working of the 1947 
Act; but-the main purpose remained the 
same, namely, conservation of foreign 
exchange and directing foreign exchange 
to the best uses in national interest. 


34. Last of all we have the FERA of 
1973.. In the Statement of Objects and 


‘Reasons placed before the Lok Sabha’ on 


the 29th Aug., 1972, it is observed :— 

“The Foreign Exchange Reguletion 
Act, 1947.00. ..cce8 was originally enacted 
as a temporary measure; it was placed 
permanently on the Statute Book by Act 
39 of 1987. There have been several 
amendments to the Act since then. In the 
light of the experience gained during the 
last several years, the Directorate of 
Enforcement and the Reserve Bank of 
India have suggested and Government 
agreed on the need for regulating, 
among other matters, the entry of foreign 
capital in the form of branches and con- 
cerns with substantial non-resident inter- 
est in them, the employment of 
foreigners in India, ete. 
study team appointed by the Govern- 
ment on the recommendation of the 
Public Accounts Committee in the 56th 
Report of 1968 to study the question of 
‘leakage of Foreign Exchange through in- 
voice Manipulation’ was received in June, 
1971. The 47th Report of Law Commis- 
sion on the ‘Trial and Punishment of So- 
cial and Economic Offences’ was also re- 
cevied in April, 1972. These reports have 
been taken into consideration and the 
present Bill has been drafted with the 
object of introducing the changes felt 
necessary for the effective’ implemen- 
tation of Government’s policy and re- 
moving the difficulties which have been 
experienced in the working of the Act.” 

35. The Bill wes referred to a Joint 
Committee of two Houses and was there- 
after passed. It is now the FERA of 1973. 
Here also, it is interesting to notice that 
one of the purposes of the enactment 
was to prevent the entry of foreign capi- 
tal in the form of branches and concerns 
with substantial non-residential interest. 
The legislation was seeking to prevent 
leakage of foreign exchange: In other 
words conservation of foreign exchange 
resources and proper utilisation thereof 
has always been, and still is, thé object 
of the Act. 

36. The object of the enactment has 
been discussed in several judicial deci- 
sions. We shall reer to only three of 
them, In AIR 1961 Mad 47 (Bhagwandas 
v. Union of India) it is stated that the 
enactment seeks te preserve rupee re- 
sources against foreign exchange in dol- 
lars. In AIR 1965 SC 722 at p. 739 (State 
of Maharashtra v. M. H. George) it is 
stated that the Act is designed to safe- 
guarding and conserving foreign exchange 
which is essential to the economic life of 
a developing country. In ATR 1964 Cal 422 


The report of a`” 


4: 
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y 


` available. 
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(S. P. Ghose v. Deputy Controller, Fe- 


serve Bank of India) D. N. Sinha, J. in’ 


para 3 at pages 423 to 424 has set out an 
excellent summary of the purposes of the 
Act. D. N. Sinha, J. says: 


“The Foreign Exchange Regulation Act, 
1o T y ARENE, is an act to regulate certain 
payments, dealings in foreign excharge 
and securities and import and export of 
currency- and bullion, It is permissible 
to look into the Objects and Reasons “oz 
passing the Act, in order to discover the 
background and the evils which it was 
intended to remedy. It is stated in the 
Objects and Reasons that a system of ex- 
change control was set up in India on 
the outbreak of the second world war, in 
September, 1939, for the purpose of con- 
serving and directing to the best uses, 
the limited supplies of foreign exchange 
‘Upon the termination of the 
War, it was found that the shortage of 
foreign exchange was likely to contirue 
in view of the disruption of the internal 
economy of so many nations, and ihe 
interruption of the established channels 
of trade, Legislation . was, therefore, 


_hecessary to give the Central Govern- 


ment powers to continue to control all 
transactions in foreign exchange, secu- 
tities etc. The original Act was a tempo- 
rary one but it has been found that India 
continued to be short of foreign excharge 
and it was difficult to visualise that in 
any foreseeable future it will be possible 
to dispense with exchange control alo- 
gether. Various Five Year Plans heve 
made it necessary to husband and utilise 
all our external resources, and conse- 
quently for these various reasons fhe 
Foreign Exchange Regulation Act (here- 
inafter referred to as the ‘said Act’) has 
been placed on a permanent footing. S2c- 
tion 4 of the said Act, imposes restric- 
tions in dealing with foreign exchange. 
It provides that except with the previous 
general or special permission of -hə 
Reserve Bank, no person other than an 
authorised dealer shall deal in fore.gn 
exchange, Section 5 of the said Act puts 
restrictions on payments. It, inter alia, 
provides that no person in India skall 
make any payment to any ‘person resi- 
dent outside India, save as may be pro- 
vided in, and in -accordance with, eny 
general or special exemption granted con- 
ditionally or unconditionally by the Re- 
serve Bank. This is a very sweeping res- 
triction and it is interesting to recall the 
words of Lord Goddard, C, J. in Pickett 
v. Fesq. (1949) 2 All ER 705 dealing with 


the corresponding provisions of the Eag- 
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lish: Act, 
1947: 

‘It may not generally be known how . 
rigid and far-reaching are the provisions 
of the Exchange Control Act, 1947. It has 
been pointed out by high authority that 
if a person plays a game of cards in this 
country with a person who does not live 
in one of the scheduled territories ag for 
instance — an American — and at the 
end of the game he hands in five shil- 
lings which he has lost to-him, he is 
really committing an offence. I do not 
suppose that in these circumstances any- 
body would say that a serious offence 
has been committed or that there would 
be likely to be a prosecution but the Act . 
is wide enough to cover such a case’.” 


being Exchange Control Act, 


37. We have purposely set out the 
views of Sinha J. just to emphasise that 
the object of the Act was to husband and 
utilise the external resources of the 
country for economic development. This 
Act, it appears, is not concerned with 
concentration of economic power within . 
the country itself. For the prevention of 
evils arising out of such concentration 
other enactments were necessary and 
were, in fact, made, We shall refer to 
them in due course. 


38. Let us now examine how the par- 
ties before us had understood why the 
FERA was enacted. There is an affidavit’ 
by Thedavoor Krishna Rao Padmanavan 
affirmed on the 2nd Aug., 1976. Padma- 
navan at the time of affirming this affi- 
davit was the Joint Controller, Exchange 
Control Department of the Reserve, Bank 
of India. In para 13 of this affidavit at 
page 55 of the Paper Book PATS Ne: 
has said: 

“I say that under S. 5 (1) (a) of he said 
Act the Reserve Bank has power and 
necessary authority to see whether the 
purchase and sdle transactions were in 
order from the exchange angle, whether 
the amount proposed to be remitted as 
the purchase of shares is fair and true 
value of the shares, that there was- no 
excess remittance and that there was no 
remittance through unauthorised chan- 
nel. All occu to the contrary are 
denied.” . 


39. This panerak has been affirmed 
by Padmanavan to be true to his know- 
ledge. Section 5 (1) (a) of the FERA of 
1947 prescribes that save as may be pro- 
vided in and in accordance. with any 
general or special exemption from the 
provisions of this sub-section. which may 
be granted conditionally or uncondi« 


_ Whether the Reserve 


72 Cal. (Prs. 39-44} Enforcement Directorate v. Saroj Kumar (Mitra C. ij 


tionally by the Reserve Bank, no person 
in, or resident in, India shall make any 
:payment to or for the credit of any per- 
“son resident outside India. Padmanavan 
is right. when he says that the Reserve 
- Bank has the power and authority to see 
~ whether purchase and sale transactions 
‘were in order from the exchange angle; 
¿but the question is whether in exercising 
its powers under S. 5 (1) (a) of the FERA 
of 1947, the Reserve Bank can impose a 
condition which has nothing to do with 
the ‘exchange angle, Padmanavan him- 
self has indicated what the Reserve 
Bank would ensure ktefore granting 
permission. The Reserve Bank will 
see whether the purchase price is a 
fair and true value of the shares; whe- 
ther there is any excess remittance; or 
whether there is remittance through -un- 
authorised channels. These are important 
considerations from the ‘exchange angle’ 
and from the point.of view of conserva- 
tion of foreign exchange: but we doubt 
Bank can assume 
- power for imposing’ conditions which are 
_not linked to conservation or protection 
of. foreign exchange at all. 

40. It is interesting to note that there 
is another affidavit by Devi Dayal, the 
Deputy Director of the Enforcement 
Directorate, Special Unit, Cabinet Secre- 
tariat of the Government of India, affir- 
med on the 7th Aug., 1976: In para 21 
of this affidavit at pages 84-85 of the 
Paper Book Devi Dayal has repeated the 
statements of Padmanavan, These are 
admissions by the appropriate authorities 
as to the object of enacting the FERA 
and in making this admission the autho- 
rities have.correctly indicated the powers 
enjoyed: by the RBI. 

41. The Supreme Court has repeatedly 
pointed out that when an authority 
exercises a power conferred by a Statute 
and the exercise of that power is chal- 
‘lenged in a court of law the authority 

_ Must show that what has been done has 
a rational connection with the object pro- 
- posed to be achieved by the Statute. 
There must be a direct and proximate 
connection between the condition or 
. restriction imposed and tke object sought 
to be achieved by the Act which confers 
the power to impose that condition or 
„restriction, Indirect or farfetched or un- 
‘real connection must be struck down. 
Moreover, the condition imposed musi 
not be vague or uncertain but definite 
- and certain; vide Sodhi. Shamsher Singh 
v. State of Pepsu, AIR 1954 SC 276: 
(1954 ‘Cri LJ 735) Hamdard Dawakhana 


ALR 


v. Union of India, AIR 1960 SC 554: 
(9go Cri LJ 735) and O. K. Ghosh v.. 
. X. Joseph, AIR 1963 SC 812. 


42. We may in this connection refer 
to a decision on the English Exchange 
Control Act. It is a decision of the Chan- 
cery Division in re H, P, C. Production 
Ltd:, reported in (1962) 2 W. L. R. 51. 
Plouman, J. has taken the view that the 
question cf construction of the -Exchange 
Control. Act has to be approached in the 
light of principles applicable to a Penal 
Statute. The Court has to look at all the 
surrounding circumstances and the mis- 
chief intended to be remedied. The Court 
will give effect to the words that have >. 
been used in the section but if on con-- 
struing the relevant section or the. order 
there app2ars any reasonable doubts or 
ambiguity a lenient view has to be adop- 
ted. A transaction to be punishable must - 


fall fairly or squarely within the provi~.- - 


sions of the Act ard the order, Plouman 
J. has relied on a number of authorities 
which we need not refer to as we have 
extracted the broad principles 
should weigh with us, ; 


43. In the instart case, it seems toj- 
us, on application of the principles dis- 
cussed above, that the imposition of the 
impugned condition has no rational or 
proximate nexus with the object of the 
enactment which is conservation of our 
foreign exchange, prevention of frittering 
away of our foreign- exchange and the 
protection of our foreign trade interest 
in the matter of earning foreign ex- 
change, 


44, Mr. Chakraborty, appearing for 
the appellant, has strongly relied on a 
recent judgment of the Supreme Court 
in the Supdt. and Remembrancer, Legal 
Affairs, West Bengal v, Girish Kumar, 
AIR 1975 SC 1030: (1975 Cri LJ 874), 
The Supreme Court was considering the 
provisions of S. 23 of the FERA of 1947 
which deals with “penalty and procedure” 
particularly those o2 sub-secs,: (1) (a) and 
(1-A). In vara 7 at p. 1033 the ‘Supreme 
Court has said : 


“The Preamble provides the key to the 


general purpose of the Act. That purpose ` 


is the. regulation of certain: payments, 
dealing in foreign exchange and securi- 
ties and the import and export of cur- 
rency and bullion in the economic and 
financial interest oZ India. The general 
purpose or object of the Act given in the 
preamble may not show the specific pur- 
pose of the classification made in S. 23 
(1) (a) and S. 23- (1-A). The Court has, 


that . 


y% 
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therefore, to ascribe a purpose to the 
statutory classification and co-ordinate the 
purpose. with the more general purpose 
of the Act and with other relevant Acts 
and public policies. For achieving this the 
Court may not only consider the languaze 
of S. 23 but also other public knowledze 
about the evil sought to be remedied, the 
prior law, the statement of fhe purpose 
of the change in the prior law and the 
internal legislative history. When the 
purpose of a challenged classification 
is in doubt, the Courts attribute to the 
classification the purpose thought to be 
most probable. Instead of asking what 
purpose or purposes the Statute and 
other material, reflect, the Court may ask 
what constitutionally permissible objez- 
tive this Statute and other relevant 
materials could plausibly be construed 
to reflect: The latter approach is the pr- 
per one in economic regulation cases. 
The decisions dealing with economic r2- 
gulation indicate that Courts have used 
the concept of ‘purpose’ and ‘similar 
situations’ in a manner which give con- 
siderable leeway to the legislature. This 
approach of judicial restraint and pre- 
sumption of constitutionality requires that 
the legislature is given the benefit of 
doubt about its purpose. How far a Court 
will go in attributing a purpose which 
perhaps though not the most probable is 
at least conceivable and which woud 
allow the classification to stand depends 
to a certain extent upon its imaginative 
power and its devotion to the. theory of 
judicial restraint.” : 
45. Mr. Chakraborty invited us to use 
our imaginative power and our devotion 
to the theroy of judicial restraint to ho-d 
that the RBI had imposed the impugned 
condition to prevent. concentration of 


„ economic power. This was the evil sought 


to be remedied by the condition that 
‘larger industrial hous@s’ and ‘persons 
connected therewith’ would not be pez- 
mitted to purchase the shares of OCM. 
Mr. Chakraborty wanted us to extend the 
benefit of doubt to the RBI and upho_d 
the impugned condition, 

46. We have considered the preamble 
to the Act, namely, the FERA of 1947 
which, as the Supreme Court says, pro- 
vides the key to the general purpose of 
the Act. We have also been taken through 
some of the relevant provisions >f 
the Act but we have not been able zo 
discover any indication in the Azt 
express or implied, direct or indirect 
that one. of the purposes. is to prevent 
concentration of economic power with.n 
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the country. To achieve that purpose 
Parliament had enacted the Monopolies 
and Restrictive Trade Practices Act | 
(LIV of 1969) (hereinafter called “MRTP”) 
on the 27th Dec, 1969. The preamble to 
that Act says that it is an Act: 


“to provide that the operation of the- 
economic system does not result in the 
concentration of economic power to the 
common détriment, for the cantrol of 
monopolies, for the- prohibition of mono- 
polistic and restrictive trade practices 
and for matters connected therewith or 
incidental thereto.” 


The appellants before us do not contend 
that the RBI had imposed any condition 
under the MRTP. The appellants’ conten- 
tion is that such a condition could be im- 
posed under the FERA of 1947. This is 
a contention we are unable to uphold. 
Any step taken for conservation . and 
utilisation of foreign exchange may be 
supported under the FERA. But. a step 
to prevent concentration of economic 
power cannot, in our opinion, bə said to 
be a step warranted by the FERA, In 


. the absence of any direct or proximate 


nexus between the impugned’ condition 
and the object of FERA, we are of 
opinion that the condition must be struck 
down. Mr. Chakraborty referred us to the 
Supreme Court’s observation in South 
India Coir Mills v. Addl. Collector of 
Customs, reported in AIR 1976 SC 1527 
at p. 1533. The Supreme Court has said 
that in cases of economic offences and 
specially in relation to the law cf foreign 
exchange no leniency in the quantum of 
punishment is warranted, In the present 
appeal there is no charge of any econo- 
mic offence in relation to foreign ex- 
change. This is not a case of offences like 
smuggling of foreign exchange. 
The Supreme Court’s observations, there- 
fore, do not appear to be of relevance 
to us to the facts of the zase. 


` 47, Mr. Chakraborty has also argu- 
ed before us that the RBI is a “State, 
within the meaning of Article 12 
of the Constitution and in view 
of the provisions of Article 36 and 
Art. 39 (b) and (c), the RBI had imposed 
the condition to subserve .the common 
good and to prevent concentration of 
wealth, 


48. Art. 39 is-in Part IV of the Con- 
stitution which deals with “Directive 
Principles of State Policies”, Art. 37 in 
Part IV provides: i 
“the provisions contained in this Part 
shall not be enforceable by any Court, 
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but the principles therein laid down are 
nevertheless fundamentel in the gover- 
nance of the country and it shall be the 
duty of the State to apply these princi- 
ples in making laws.” 


49. The directive principles, there- 
fore, may be resorted to in making laws. 
I£ the State or authority falling within 
the definition of State does something to 
give effect to the directive principles, the 
Courts would take into consideration 
the relevant matters and express their 


opinions thereon, But when the autho- 


rity claims that it has done something 
under powers conferred by a particular 
Statute, the -Court’s duty is to determine 
whether such power exists. If the Court 
comes to the conclusion that the Act 
complained of is outside the scope of the 
Statute the authority responsible for the 
Act, cannot: take shelter under the 
Directive Principles of State Policy. 


50. In the premises aforesaid, we hold 
. that the RBI had ‘no authority under the 
FERA of 1947 while granting permission 
under S. 5 (1) (a) to impose the condition 
that applications for purchase of the 
shares of OCM from larger industrial 
houses and persons connected therewith 
would not be considered. ~ 

51. The next point that arises is 
whether. the expressions ‘larger industrial 
houses’ and ‘persons connected there- 


with’ are vague and indefinite. Counsel ` 


for. both parties heve conceded that if it 
be held that these expressions are vague 
and indefinite, the condition “has to be 
struck down as ultra vires and illegal. 


52. Mr. Siddhartha Sankar Ray, 
Learned Counsel for the respondents, has 
drawn our attention to various provisions 
of MRTP in order to contend that the ex- 
pression ‘larger industrial houses’ has not 
been defined in any statute. In the MRTP 
there. are definitions “dominant: under- 
takings” (S. 2 (d)) “inter-connected under- 

- takings” (S. 2 (g)) and ‘Monopolistic 
-undartakings” (S. 2 (j)); but there is no 
definition of “Larger industrial houses” 
either in MRTP or any other Act. The 
expression “larger industrial Houses,” 
according to Mr. Ray, is therefore vague 
and indefinite. 


53. From the mass of evidence 
placed before us by Mr, Chakraborty it 
is clear that the meaning of the expres- 
sion ‘larger industrial houses’ is well 
known to the commercial world. In the 
‘Report of the Industrial Licensing Policy 
Enquiry” Committee’ published by the 


‘was stated: 
Ad 


A.L R.. 


Government of India in July, 1969, it 


ese WE issued a questionnaire to- 
all the apex Companies indicated in the 


Monopolies Enquiry Commission List of: 


the 75. business grcups ......... , we decid- 
ed to limit our own exercise regarding 


the composition of Houses to the 20 top 


Houses in the list of the Monopolies En- 
quiry Commission, Each of. these had 
total assets exceeding Rs. 35 crores in 
1964. These 20 Houses have been classi- 
fied in our analysis as ‘Larger Industrial 
HOUSES? sesser” i 

vide page 14, pare 2.14. At page 18 in 
para 2.32 of this Report a list of 20 Lar- 
ger Industrial Houses has been set out. 
Item No. § in this list is ‘Birla’, In the 
appendices volume H, page II-10 to 


TI-17, the names of 203 concerns’ belong~- 


ing to the Birla Group have been pub- 
lished. 

54. This report and its appendices are 
clear indications that the commercial 
world knew since 1969 what was meant 
by the expression ‘Larger Industrial 
Houses’. 


Sub-see, (ii) dated the 18th’ Feb, 1970, 
the Government o2 India. announced. the 
appointment of a commission consisting 
of Shri A, K. Sarkar formerly Chief Jus-. 
tice of the Supreme Court. of. India, in 
the exercise of powers conferred by S. 3: 
of the Commissions: of Inquiry Act, 1962 
to inquire into allegations which had. 
been made to the Government against 
certain concerns which had: been included 
by the Industrial Licensing Policy En- 
quiry Committee in the Larger Indus- 
trial Houses of Birla. 

55. Another Notification was issued 
by the Government of India in the Ga- 
zette of India, Extraordinary, Part 1, seci: 
(i), dated the 4th Aug. 1970, to make 
further enquiries*by Shri. A. K, Sarkar 
in respect of various: alleged irregularix 


ties, lapses and improprieties of Larger 
Industrial Houses. Im schedule ‘D’ to 
this notification 20 Larger Industrial 


Houses’ have been named. and item No 5is. 
‘Birla’. 


56. The concept of Larger Induse 


trial. Houses has been a live concept 
since 1969. Our attention has beem 
drawn t> ‘Guidelines’ for Industries’, 


1975-76 end 1976-"% published by the 
Government of India. In both the Guide~ 
lines ‘there. are elaborate discussions: 
about ‘Lerger Industria: Houses’ - which 


we need not refer to in details in this 


judgment, 


Secondly. in the Gazette of . 
‘India, Extraordinary, Part II, Section 3.. 


wo 


> 


3 


a 


Y 
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57. All these publications of the Gov- 
ernment of India have convinced us that 
the expression ‘Larger Industrial Houses’ 
does not suffer from any ambiguity or 
uncertainty in the World of commerce 
and industry, On the other hand it has 
acquired a — definite connotation in 
business circles. 

58. We would next take up the point 
whether the expression “persons conneced 
therewith’ is vague and uncertain. In the 


Oxford English Dictionary, Vol. II, 1970 


edition, the word ‘connected’ we find haa 
the following meanings:— 
1. ‘Conjoin; fastened or linked ‘together. 
2. Joined together in order or sequence 


(as words or ideas); hence, exhibiting 
proper sequence and coherence of 
thought, 

3. Related, associated (in nature of 
idea). 


4, Of persons: related by ties of family, 
intimacy, ‘common aims, etc. well-connec- 
ted related to persons of good positions. 


59. In the context of the above meen- 
ings we have to read the condition: 
“No shares shall be allotted to any larger 
industrial house and persons connected 
therewith.” vide page 70 of the Paper 
Book. 

60. To us the condition means that 
no.share shall be allotted to a Larger In- 
dustrial House and no share shall be 
allotted to a person on whom a Larger 
Industrial House is in a position to exer- 
cise its influence. In other words, who 
would cast his votes or behave in the 


manner dictated by a ‘Larger Industrial © 


House.’ In the instant case, therefore, we 
do not find any ambiguity in the expr2s- 
sion ‘Persons connected therewith.’ ‘We 
have before us the affidavit-in-opposit-on 
of Devi Dayal, Deputy Director, Enforze- 
ment Directorate of the Government of 
India, affirmed on the 7th Aug. 1875 
Para 12 of this affidavit runs thus:— 
“19, With reference to allegations con- 
tained in para 1 of the petition I deny 
that the petitioner is not related to or 
connected with a larger industrial house 
as falsely alleged or at all. I state taat 
Nandlal Bhotika, Saroj Kumar Bhotika, 
Sm. Sabitri Devi Bhotika and Sm. Chanda 
‘Bhotika were at all material times and 
still are the partners and/or interested 
in K. C. Dey & Sons and other firms 
which deal with calcium carbide, staple 
yarn, cotton yarn, textiles, wooden mzte- 


rials etc. The said concerns of the Bac- 


tikas acted and/or are still acting as 
‘dealers in respect of various products ef 
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Birla concerns as stated hereinbelow and 
their total turnover would be more than 
several lakhs of rupees in a year ...... oe 
Devi Dayal has given the names of 
seven Birla concerns in this paragraph 
and has said: a 
“I state that the main businessés ‘of the . 
petitioners are connected with various 
Companies and firms of Birlas a larger 
industrial house and more or less they 
are dependent upon the income of the 
said Companies and firms of the said 
larger industrial house, I state that the 
petitioner and the said other Bhotikas 
were all interested and intimately connec- 
ted with larger industrial house. I state 
that the petitioner did not diszlose the 
said fact deliberately and suppressed the 
said fact at the time of purchasing the 
said shares of OCM ............ 
`. 61, From the facts disclosed -in this 
affidavit there is no doubt in our mind 
that Saroj Kumer Bhotika the respondent 
No. 1 was a person connected with a 
larger industrial house. We are unable to 
accept the contention of Mr. Siddhartha 
Shankar Ray on the facts and in the cir- 
cumstances of this case that the two ex- 
pressions ‘Larger Industrial Elcuses’ and 
‘persons connected therewith’ are vague 
end uncertain and the entire condition 
which the RBI had imposed was void for 
uncertainty. But we have already held 
that the RBI had exceeded its powers in 
imposing this condition as it had no 
rational direct or proximate connections 
with the object of the FERA of 1947. 
62. Mr. Chakraborty then contended 
before us that if on any-ground we hold 
that the condition aforesaid is bad, the 
entire permission granted by the RBI - 
would fail and the transaction has to be 
set aside altogether. Mr, Siddhartha 
Shankar Ray, on the other hand, has 
urged that the condition aforeseid can be 
severed from the other conditions and 
the permission granted would stand ex- 
cept that the impugned condition cannot 


‘be enforced. Numerous decisiors of Eng-- 


lish Courts were placed before us | by 
Counsel for both the parties Eut we do 
not propose unnecessarily to discuss those 
cases in details. It would be enough 
for our purpose to refer to Halsbury’s 
Laws of England, 4th Edn. Vol-I page — 
29 para 26 which runs thus: 


“An order or other instrument or ac« 


-tion may be partly valid and partly in- 


valid. Unless the invalid par: is inex- 
tricably inter-connected with the valid, 
a Court is entitled to set asid2 or dis- 
regard the invalid part, leaving the rest 
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intact. The principles by which the 
Courts ought to be guided’ have not been 
clearly expounded, and they may well 
vary .according to the context. It may 
be appropriate to sever what is valid if 
the character of what remains is unafféct- 

d. ` In a number of cases invalid condi- 
tions annexed to the grant of licences 
and permits have been held to be void 
on the assumption that the licence or 
permit can properly be allowed to stand 
_unconditionally. In cases involving - the 
“validity of planning conditions the Courts 
have tended to be less ready to allow a 
grant of permission, shorn of an invalid 
condition, to stand, inasmuch as the com- 
petent authority might well have declin- 
ed to grant unconditional planning per- 
mission in the first place. In such cases 
‘jt appears that an invalid condition will 
be severable from the grant only if it is 
of a trivial nature or if it is extranecus 
to the use to which land may properly 
. be put, or possibly if a Court can reason- 
‘ably. suppose that the authority would 
not have refused permission altogether 
had it known that the candition was in- 
valid.” 


63. The authorities cited bote us are 

mostly those indicated in the foot-notes 
of the above article. In the case of a 
planning permission Courts may be re- 
luctant to sever an invalid condition 
from the valid conditions. The Courts 
may take the view that the compe- 
tent authority might. have declined to 
grant an unconditional planning permis- 
sion. The Courts may say that an in- 
valid condition would not be severable 
unless it is of a trivial nature or extra- 
neous to the use to: which the land might 
‘be properly put. In special cases the 
- Courts may be of opinion that the autho- 
` rity. would have granted permission with- 
out the invalid condition if it knew that 
the condition could not be legally im- 
posed.. But we are here not concerned 
v with a planning permission. We have to 
“deal with a permi ears granted by the 
- RBI-under S. (1) (a) of the FERA of 
1947 subject to several conditions one of 
which has been found by us to be in- 
valid. Our duty, therefore, is to .exa- 
mine whether the invalid condition is 
inextricably inter-connected with the valid 
conditions. We have to see whether we 
can disregard the invalid condition and 
leave the rest of the conditions intact. 
Cases vary according to context. In the 
instant case the RBI has imposed con- 
ditions in two parts. In the first part 
there are directions as to how 40% of 


They are zo be offered to Shri J. L. Mehra 
and his relations. at not more than Rs. 
245/- per share subject to certain restric- 
tions. In the second part there are direc- 


tions as tc how the balance of 60% of the - 


25,000 shares are to be disposed of. 2,750 
shares should be offered to UTI/LIC at 
Rs. 245/- per share, The 
12,250 sheres plus such number as 
not taken up by the UTI/LIC should be 
offered to the public on the following 
conditions : 


1. There shall be a sale offer at Rs. 


245/- per share through a member of a 


recognised stock: exchange. 


2. For the purpose of the aforesaid 
offer the Company should convert itself 


into a public limited company and should | 
seek enlistment with a recognised stock 


exchange. 


3. No shares shall be allotted to any 


ALR | 
. the 25,000 shares are to be disposed of. 


remaining | 
are - 


y 


larger industrial house and persons con- >, 


nected therewith. 


64. The third condition has been held 
by us to be invalid; but it does not, 
especially in the context of all the con- 
ditions wkich the FBI has prescribed in- 
cluding the sale to J. C. Mehra and his 


relations, appear to be inextricably in- 


ter-connected with the two other .condi- 
tions which are valid. We are, therefore, 
entitled to set aside or disregard the third 
condition leaving the two other conditions 
intact. In other words, it is appropriate 
on the facts and in the circumstances of 
this case to sever the third condition from 
the. two other conditions inasmuch as by 
such sevezance the other two conditions 
remain unaffected. 

65. Since the sale has taken place 
there is no reason in view of the conclu- 


sions we have reached to disturb - or imn- 


terfere with the sale, 


66. It has been urged before us that 
the respordent. Saroj Kumar Bhotika 


cannot approbate and reprobate. He 
has declered in writing that he is 
not connected with a larger in- 
dustrial house, Now he cannot 


be allowed to say that the condition is 
illegal. The answer is that there is no 
estoppel against illegality or legal un- 
enforceability: vide AIR 1951 Bom 72 
(Diubai v. Dominion of India) at p. 77 
para 9. : 

67. In the result, this appeal is dis- 
missed. The rule is made absolute. There 
will be a Writ in the nature of manda- 
mus directing the. respondents to the 
original petition to recall cancel and 


wi 


re 
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withdraw the impugned notices dated the 


13th Feb, 1975 and the 14th. Nov. -1975,_ 


respectively and to forbear from giving 

: effect thereto in any manner whatsoever. 
There- will be no order as to costs. 

SALIL KUMAR DATTA, J.:— I agree. 

Writ appeal dismissed, 
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Imperial Chemical Industries Ltd., Ap- 
pellant v. Controller General of Patents, 


Designs & Trade Mark and another, Ees- 


pondents. , 

Appeal No. 50 of 1977, D/- 4-7-1977. 

_ (A) Patents Act (39 of 1970), S. 2 (m) 
= Patent — Salient features. 

(1) The patent must be in respect of 
an invention and not a discovery. . 
. (2) In respect of one single, invention 
there must be one single patent. 

(3) A patent may be in respect cf a 
substance or in respect of a process, 

(4) But it is not possible to bifurcate 
a patent and state that one relates to 
the substance and the other to the process. 


(5) In order to have a complete patent, . 


the specifications and the claims must be 
clearly and distinctly mentioned. 

(6) It is the claims, and claims alone 
which constitute the patent. (Para 12) 


(B) Patents Act (39 of 1970), Ss. 87, 88 
»— “Licences of right” — Endorsement 
»— Bifurcation of process from resulting 
product not possible — Patent deemed 
to be endorsed with words “Licences of 
right.” 

A person having the right to use a 
process patented under the Patents & 
Designs Act, 1911 has also the right to 
make use, sell and distribute the procuct 
of the process if the product is inevitebly 
the result of the process followed. If one 
has a right to use the process, then one 
acquires the right to use the end procuct 
unless the end. product is different and 
separate from the process followed. 

(Para 13) 

In the instant case the patent related 
to the catalyst suitable for use in hydro 
carbons steam reforming process, 

On interpretation of various clauses of 
the claims in respect of the patent, beld, 
the process . mentioned in the Cleims 
could not be bifurcated from the end 
product, : The patent, therefore, was en~ 
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words “Licenses of 
right” under’S, 87 of the Act and S. 88 
would dpply. : (Para 13) 
(C) Patents Act (39 of 1970), Ss:.87, 71,- 
67 — Patent endorsed with ‘words 
“Licences of right” and published in ` 
official gazette — Application ` under 
S. 71 for rectification not made by aggrie- 
ved person — Entry in Register of 
Patents must be deemed to be correct. - 
(Para 13) 

Cases Referred: Chronological Paras 
1973 RPC 175 (Aus) Amp Ince. Utilux Pty. 


Ltd., In re Il 
(1939) 56 RPC 23 E. M. I. Ltd. v. 
‘Lissen i “11 


(1929) 45 RPC 153 Sharp and Dohme v.. 
Boots Pure Drugs Co, ll 


Gautam Chakrabarty with Miss M. 
Lahiri, for Appellant; D. E. Dey with | 
Partha Bose (for No. 1) and Sankardas 

(for No, 2.) for 
Respondents. ë E 

JUDGMENT:— This is an appeal under 
S. 16 of the Patents Act, 1970. This ap- 
peal is out of an order passed on` th ' 
Jan. 1977 under S. 88 (3) of the Patents ` 
Act, 1970. In order to appreciate the con- 
tentions urged in this appeal, it is neces- 
sary to refer to certain facts. Patent 
No. 77950 was granted to the appellant 
Imperial Chemical Industries Ltd. in res- 
pect of an invention of a catalyst which, 
if used, in the steam reforming of hydro- 
carbons achieved results which were not, 
according to the appellant, possible be- 
fore the invention. The said invention, as 
the patent certificate stated, related to 
the -catalyst suitable for use in hydrocar- 
bons steam reforming process. In respect 
of the said patent, the appellant had 
claimed: sy. 

1. A catalyst composition for “ise in 
steam reforming of hydrocarbons. in ‘the 
form of discrete particles comprising be- 
tween 3.0% and 80% by weight of nickel 
calculated as nickel oxide and from 97% 
to 20% by weight of refractory oxide. 
material calculated as oxide on the sum 
of the weights of these components 'in the 
composition after calcination at 900° C, 
and a potassium compound present as 
modified in an amount calculated - as 
potassium oxide of at least 0.5% of the. 
sum of the weights of the other materials, - 
calculated as aforesaid, or equivalent 
weight of other alkali or alkaline earth 
metals,” l 

2. Claims 2 to 16 related to claims for 
catalysts comprised of different . contents 
of nickel and other materials, which need 
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not be set out in detail for the present 
“purpose, claims 17 and 18 were as 
follows:— 

I7., Catalyst for steam reforming of 
hydrocarbons substantially as described 
with reference to Examples 1, 2 and (ii). 

18. Catalyst as claimed in any Claims 
1 to 12 in which the modifier is an alkali 
metal or alkaline earth and metal com- 
pound which is readily soluble in water 
and is applied to the nickel and refrac- 
tory oxide material -catalyst components 
by impregnation.” 


3. The said patent ccntained several 


examples indicatory of the operations of. 


the catalyst. Claims 19 to 24 according 
.. to the appellant dealt with the methods 
- of ,producing the catalyst as indicated. in 
. Claims 1 to 19 above. These were as 
follows:— 

“19, Method of preparing a steam re- 
forming catalyst azcording to any of 
Claims 1 to 18 which comprise ‘precipitat- 
ing a nickel compound which readily 
yields the oxide on heating by mixing an 
“aqueous solution of a nickel compound 
with the ‘solution of a carbon or bicar- 
‘bonate, adjusting the PH of the mother 


liquor to slightly alkaline, mixing with’ 


the.said precipitate refractory oxide 
materials, preferably as an aqueous sus- 
pension filtering of mixture optionally 
diluted with more water, washing the 
filter substantially free from alkali, dry- 
ing ingiting at about 400° C, tailing the 
product, mixing it with about one third 
of its. weight of aluminous cement, pel- 
leting and crushing the pellets to ‘small 
grains, mixing the grains with upto 5% 
by the weight of graphite, pelleting, 
heating in a moist atmosphere upto 
200° C, soaking, in water to set the cement 
drying, immersing in an aqueous solution 
of an alkali metal hydroxide and drying. 
- 20. ‘Process as claimed in Claim 19 in 
which the modifier is an alkaline earth 
` metal compound: which is substantially 
insoluble or only slightly soluble in water 
‘and is applied to the catalyst SA 
tion being mixed with a wet mud - 
filter cake of the nickel end eerie: 
oxide material components. 

21. Process as claimed in Claim 19 in 
. which subsequently to the step of milling 
the product the precedure is as follows: 
the milled product is mixed with about 
one third of its weight of aluminous ce- 
ment and then with an amount of water, 
somewhat less than the amount of the 
taluminous cement, the mixture is pellet- 
ed, the pellets are sprayed with water 
and allowed to harden, the hardened 
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A.I. R. 
pellets are treated with: aqueous alkali; - 
and are thereafter dried. f 

22, Process for the production` of. a 
steam reforming catalyst. O as 
described in Example 1, 

23. Process for the production of, a 


steam reforming catalyst substantially es 
described in Example 2, 


24. Process for the production of a 
steam refarming catalyst substantially as 
described in Example 4 (ii).” 

4, Claims 25 to 39 according to the 
appellant dealt with the processes of 
using the catalyst. It is not necessary 
for the present purpose as set out the 
said ,claims in detail. 


5. On rd May, 1975, the appellant 
received a letter from the Managing Direc- 
tor of Catalysts & Chemicals India (West 
Asia) Limited, being the second respon- 
dent herein, seeking from the appellant 
an agreement to enable the second respon- 
dent to undertake the manufacture in 
Indie Naptha reforming catalyst covered | 
by the said patent. On 29th March, 1976, 
an applicacion was filed on behalf of tha 
second respondent under S, 88 (2) of the 
Patents Act, 1970 for settlement of the 
terms of licence under the aforesaid 
patent. On 30th March, 1976, the res- 
pondent No, 2 filed another application `. 
under S, 88 (4) of the said Act for terms 
of interim licence. On 19th April, 1976 
the appellant’s patent attorneys received 


‘two notices in respect of said two applica- 


tions. By the said notices, the appellant 
was called upon to file a statement con- 
taining the terms of the licence and set- 
tlement of interim serms. Interim reply 
was filed by and on behalf of the appel- 
lant on 4th May, 1976 and by way of 
abundant caution an application was 
also made for extension of time. The ex- 
tension of time was, however,' disallowed 
on 14th May, 1976 by the Controller Gene- 
ral of Patents, Designs & Trade Mark, 
The application filed under S. 88 (4) was 
heard .by - the Controller General of 
Patents, Dasigng & Trade Mark, On 28th 
May, 1976 the appellant’s. attorneys recei~ 
ved an order from the said Controller 
General, being the first respondent here- 
in, directing the apzellant to file copies 
of the documents specified therein with 
a statement verified by an affidavit. On 
4th June, 1976 an order was made by the 
respondent No, 1 directing that the res- 
pondent No. 2 migkt use and work tha 
invention, viz. the process of manufacture 
ing the. catalyst ccmposition comprised 
in Claims 19 to 24 on certain terms and 


Lian 


- lant asked that under 


1978. ` 


conditions. On 14th June, 1976 the appel- 
; Rule 114 of the 
Patents. Rules, 1972 read with S. 88 (2; of 


the Patents Act, 1970 the appellant. be 


given a hearing ‘before the directions con- 
tained in the order dated 28th May, 1976 
were given effect to. On 18th June, 1976 
the appellant moved an application urder 
Article 226 of the Constitution on which 
a rule nisi was issued and interim order 
was passed. The said matter was marked. 
as’ Civil Revision Case No. 10517 (W: of 
1976. The said Rule was disposed of by 
Chittatosh Mookerjee, J. on 13th Dec, 
1976, (reported in (1977) 4 Cal HC (N) 99). 
The learned Judge discharged the F.ule 
as the learned Judge did not think it fit 
to exercise his discretion to interfere at 
the interim stage as according to the 
learned Judge the parties would have the 
right of appeal after the final determina- 
tion under S, 88 (3) cf the Patents Act, 
1970. Learned Judge was further pleesed 
to direct that the pending applica-ion 


. should be disposed of by the Controller 
‘General in accordance with law. On 24th 


Dec. 1976 the said application under 
R. 114 for review and for stay was Jis- 
missed by the respondent No. 1 and the 
respondent No, 1 fixed 7th, 8th and 10th 
Jan. 1977 for hearing the parties on the 
application under S. 88 (3) of the Act. 


* Order was passed under S. 88 (3) on 7th 


Jan, 1977 under circumstances mentioned! 
hereinafter. On 2nd Feb, 1977 appeal pre- 
ferred by the appellant from the order 
of Chittatosh Mookerjee, J. referred to 
hereinbefore was dismissed as the appeal 
had become infructuous. On 18th Feb. 
1977 the present appeal was filed. 


6. Several contentions were urged in 
support of this appeal. The main argu- 
ment in support of this appeal is that the 
respondent No. 1 had acted in violation 
of the provisions of law in settling the 
terms of the licence for operation of the 
patent by the respondent No. 2. In order 
to appreciate the contentions it is neces- 
sary to refer to the order impugned - in 
this case. The said order dated 7th Jan. 
1977 stated inter alia, as follows: 

“Accordingly, I have no material be- 
fore me in. support of the Patentees otaer 
than the statement filed by them under 
sub-rule (2) of Rule 84 of the Patents 
Rules 1972 in conneciion with the applica- 
tion made by the applicants under sab- 
s. (4) of S. 88 of the Patents Act, 1970 and 
the arguments of Shri A. R. Lall at the 
hearing before me on the 28th May, 1°76. 
My findings on the submission made in 
the statement filed under sub-rule .(2) of 
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R. 84 and Shri A. R. Lals arguments 
are embodied in my order dafed the 4th 
June, 1976. No fresh material has been 
placed before me for varying or amend- 
ing my findings recorded in the’ said _ 
order, Shri Davar reiterated sriefly the 
arguments placed: before me on the 28th 
May, 1976. and requested that my order 
already given should be made final. In. 
the circumstances, the only course open 
to me is to order the patentees. to grant . 
a licence to the applicants urder their 
Patent No. 77950 on the terms and con- 
ditions specified at the: end of my: order 
dated the 4th June, 1976 namezy at items 
(1) tœ (11), (13) and (15).” 


As is apparent from the aforesaid order, 
the Controller Genera" had confirmed- 
the. interim order he had made on the 
_4th June, 1976. Therefore, it is necessary 
fo refer to the relevant portion of the 
said interim order, The said’ interim 
order ordered as follows: 


“(1) The Applicants, Catalysts and 
Chemicals India (West Asia) Limited. 
shall have the. full licence and authority 
to use or exercise the process claimed in 
Claims 19-24 of Indian Patent. Specifica- 
tion No. 77950 and to. use, sell, distribute 
and dispose of the catalyst manufactured 
by such manufacturer and hereby permit 
the person(s) purchasing the catalysts 
So manufactured by the licenc2es to use 
the same employing, the process claimed 
in Claims 25-39 of the said specification 
subject to. the terms and condizions here- 


` inafter set forth for so Jong as Patent 


No. 77950 shall remain in force. 

(2) The applicants shall pay to. the 
Patentees, Imperial Chemical Industries. 
Limited (hereinafter referred tọ as the 
‘patentee’, a royalty of 3.% of the net. 
selling, price ex-works of all the cata- 
lysts manufactured. by the process claim- 
ed in Claims. 19-24 and sold by them or 
on their behalf. 


(6) The: Applicants shall not, during the: 
continuance of this permit, dispute the 
validity of the patent. 

(7) The catalyst manufactured and sold - 
under this -permit shall be marked on 
their cartons or other-containers with the ` 
words: ‘Licensed. under Patent No. 77950’ 
and the cartons or containers may bemar- 
ked with the trade mark or trade marks 
if any, of the Applicant. which trade-mark 
or trade marks shall be notified to: the 
patentees. from time to time. as. soonas it: 
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is or they are brought into use for this 
Pe. . 
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io The royalties specified at item (2) 
shall be paid in Indian Rupees to the cre- 
dit of the Patentees account in such bank 
in India as the Patentees may. notify to 
the applicants or to such person or per- 
sons as the Patentees may authorise on 
their behalf in writing. 

(10) The royalties shall be subject, to 
the taxes payable in Indie, 

(11) The applicants shall, at their own 
expenses, obtain from the Government of 
India, and/or the Reserve Bank of India 
such. permission as may be nécessary be- 
jore paying or remitting the royalties as 
specified at item (9). 

(12) see ies se gare 

(13) on 

(14) This permit, 
zarlier by-the Applicants or the Patentees, 
shall remain in force upto the date of the 
Controller’s order seitling the terms of 
licence under the said patent on the 
application made by the applicants there- 
for on the 29th March, 1976. 

(15) is cee P 

7. As is aoparent pa the aiöresld; 
the respondent No 2 had been given the 
licence to use or exercise the process 
claimed in Claims 19 to-24 of the patent 
and to use, sell, distribute and dispose of 
the catalyst manuiactured by such 
manufacturer and -.therety permit the 
person’ or persons purchasing the cata- 


lysts so manufactured by the licencee to , 


use the same employing the processes 
indicated in Claims 25 to 39 of the said 
Patent. It was contended that the catalyst 


in respect of which the pecitioner had the- 


patent was not endorsed and could not 
have been endorsed with the words 
“Licences of right” under S. 87 of the Act 
and the respondent No, 1 was not enti- 
_ tled to settle any term therefor. In order 
to appreciate this contention it is neces- 


- ‘sary: to‘refer to the relevant provisions 


. of the law. The instant patent, in fact, 

. was given under the Patents Act, 1911 and 
therefore it is necessary to refer to the 
relevant provisions of the said Act. Sub- 
sec, (8) of S. 2 of Patents Act, 1911 defined 
. invention and stated as follows : 

*(8) ‘Invention’ means any manner of 
“new manufacture and includes an im- 
provement and an alleged. invention;” 

8. Section 5 of the Patents Act, 1911 
dealt with the procedure of the applica- 
tion and S. 10 dealt with the grant and 
sealing ‘of patent. Section £ of the Patents 
Act, 1970 is to the es effect : 
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` unless terminated ` 


“5. -In the case of inventions — 

(a) claiming substances intended for 
use, or capable of being used, ‘as food or 
as medicine or drug, or 


(b) relating to substances prepared or 


produced by chemical process (including ” 


alloys, optical glass, semi-conductors and 
inter-metallic compounds), 


no patent shall be granted in respect of 


claims for the substances themselves, but 
claims for the methods or processes of 
manufacture shall be patentable.” 
Sections 87 and 88 of the Patents Act, 
1970 are to the following effect: 

“87. (1) Notwithstanding anything con- 
tained in this Act,—_ 

(a) every patent in force at the com- 
mencement of this Act in respect of in- 
ventions relating to — 


(i) substances usec or capable of being | 


used as focd or as medicine or drug; 

Gi) the methods or processes for the 
manufacture or production of any such 
substance as is referred to in sub-cl. (i); 


(iii) the methods or processes for the. `” 


manufacture or production of chemical 
substances (including alloys, 
glass, semi-conductors and intermetallic 
compounds), 

shall be deemed to be endorsed with the 


optical . 


ALR `` 


>» 


words ‘Licences of right’ from the com- ., 


mencement of this Act or from the expi- 


ration of three years from the date of 


sealing of the patent under the Indian 
Patents and Designs Act, 1911, whichever 
is later; ard 


(b) every patent granted after the 


commencement of this Act in respect of 


any such invention as is referred to in 


S. 5 shall be deemed to be endorsed with | 


the words ‘Licences of right’ from the 
date of expiration of three years from 
the date o? sealing of the patent. 

(2) In respect of every patent which is 
deemed ‘to be endorsed with the words 


‘Licences of right’ under this section, the 


provisions of S. 88 shall apply. 
88. (1) Where a patent has been en- 
dorsed with the words ‘Licences of right’, 


any person who is interested in working 


the patented invention in India may re- 
quire the patentee to grant him a licence 
for the purpose on such terms as may be 
mutually agreed upon, notwithstanding 
that he is already the holder of a licence 
under the patent. 

(2) If the parties are unable to agree 
on the terms of the licence, either of 
them may apply in the prescribed man- 
ner to the Controller to settle the terms 
thereof, 
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(3) The Controller shall, after giving 


notice to the parties and hearing - them: 


and after making such enquiry as he may 
deem fit, decide the terms on which tre 
licence shall be granted by the patentee: 


(4) The Controller may at any time be- 
fore the terms of the licence are mutuel- 
ly agreed upon or decided by the Con- 
troller, on application made to him in 
this behalf by any person who has made 
any such requisition as is referred to in 
sub-s.* (1) permit him to work the paten- 
ted invention on such terms as the Con- 
troller may, pending agreement between 
the parties or decision by the Controller, 
think fit .to impose, 

(5) In the case of every patent in re- 
pect of an invention referred to in sud- 
cl. (i) or sub-cl, (ii)- of cl. (a) of su- 
sec. (1) of S. 87 and deemed to be en- 
dorsed. with the words ‘Licences of right’ 


under cl. (a) or cl. (b) of that sub-sec-- 


tion, the royalty and other remuneration 
reserved .to the patentee under a licenze 
granted to any person after such com- 
mencement shall in. no case exceed 4% 
of the net ex factory sale price in. bulk 
of the patented article (exclusive of taxes 
levied under any law ‘for.the time being 
in force -and-.any commissions payabls) 


- determined - in such mariner as may be 


prescribed, - 
(6) Save as athecaias provided in sub- 


sec. (5), the provisions of sub-ss. (1), (6), - 


(4) and (5) of S. 93 (regarding. the powers 
of the. Controller) and of Ss. 94 and 85 
shall apply to licences granted under 
this section as they apply” to licences 
granted under S. 84.” i 

9 Now, the’ contention is that the 
patent of the ‘appellant- was in relaticn 


to the substance produced by:.the mana- . 


facturer as well:as the process. But, under 
S. 87 apart from food or- medicine it was 


manufacture or production: of chemical 
substances which could be deemed to be 
endorsed . with. the words, ‘Licences of 


right’. -The substance or the catalyst, as- 


such, in this case, according to the appel- 
lant could not be deemed to have been 
endorsed with the words ‘Licences of 
right’: under S..87 of the Act, and there- 
fore it was urged that in respect of that 


substance under S. 88 no terms could -ke | 
settled. either for interim or final pur-. 
pose. But it was submitted that in tke: 


impugned order the Controller General 


had given the licence in respect of the 


catalyst manufactured by the manufae- 
turer by the process as indicated in 
Claims 19 to 24. It was, therefore, urged 
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that the same was, in violation of the 
provisions of Ss. 78 and 88-of the Act 
of 1970 and in so doing the Controller 
had acted illegally. It was, secondly, sub- 
mitted that under ‘the law the methods 
or, process for the manufacture or pro- 
duction of chemical substances would be 
deemed’ to be endorsed with the words, 
“Licences of right”, Therefore, there was 
no occasion for making any entry in the 
Register of Patents as was claimed to 
have been done in the instant case in 1972 
and therefore, it was submitted that any- 
thing which was deemed by -operation of 
law did not require. any appropriate en- 
try.in the register. It was, thirdly, sub- 
mitted that the Controller had acted im- 
properly in not granting time to the peti- 
when. the petitioner was few 
minutes:late on the 7th Jan., 1977, and in 
passing the final order ex parce in the 
facts and in the’ circumstances of the 
case. It was, lastly, urged that the terms 
and conditions settled by the Controller 
regarding the term of grant of the royal- 
ty, and the terms which required that the 
royalty- would be’ paid in Indien Rupee 
and would be subject to taxes payable in 


-India and’ with respect to the same the’ 


applicant, namely, the respondent No. -2, 
would -obtain permission’ from the Re- 
serve Bank of India, were unwo-kable or 
improper and therefore, should be inter- 
fered with. 

10. I have gone through ‘the relevant. 
provisions of the- Sections of Eoth 1911 
Act and the -1970 Act. Incidentally it may. 
be mentioned that the -definition of ‘In- 
vention’ under cl. (j) ‘of S. 2 of the 1970. 
Act reads as follows :— 
wag) “Invention” means any new and 
useful —. + 

(i) art, process, method or manner. of 


1 i manufacture 
only the.methods or processes for tke . 


(ii) machine, apparatus. or other article; 

(iii) substance produced by manufac- 
ture, ri ê 
and includes any new- Zand useful im- 
provement of any of them, and an alleged 
invention”; z 
In this connection I have mentioned be- 
fore that the final order was passed on 
the 7th Jan., 1977. The ‘minutes of that 
order read as follows :—. . 

“Only. Shri L.. S. Davar. appeared at the 
hearing on behalf of the applicants. The 


patentees - were. not. represented. Shri 


Davar .very- briefly -reiterated the cir- 
cumstances in which- the application had 
been made and. the submissions contain- 
ed therein. He pointed out zhat the 
patentees had not filed the statement re- 
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quired under R. 83 (8) of the Patents 
Rules, 1972 and that therefore the Con- 
troller has no material before him other 
than the 2 applications under Ss. 88 (2) 
and 88 (4) and the documents filed in 
connection with the laiter application. 
There was no material before the Con- 
troller for varying the terms of the in- 
terim order already passed on the 4th 
June, 1976. He prayed for final order on 
the same terms as the interim order. 

The hearing was concluded at 11.15 
A.M. At about 11.18 A.M. Mr. F. 5, 
Groser of M/s. Remfry & Son informed 
that Shri A. R. Lall would be late by a 
few minutes and requested for delaying 
the hearing. He was informed thet the 
hearing had already been concluded: At 
about 11.27 A.M. Shri A. R. Lall and 
Mr. Groser called at the office for the 
purpose of the hearing. They were given 
a brief account of the hearing and that 
the same had been conzluded at 11.15 
A.M. He gave certain reasons for his de- 
lay in attending. He was informed that 
if he had only made a request before 
11 A.M. or sent anybody at 11 A.M, ex- 
plaining the reason for delay the request 
for delaying the hearing would’ possibly 
have been complied with. As the request 
was received late, i.e., after the conelu- 
sion of the hearing nothing could be 
done.” es f 7 : , 

11. Counsel for the respondent No. 2 


drew my attention to certain observa- | 
Justice 


tions in the decision of Mr. 
McTiernan of the High Court of Austra- 
lia in the case Amp Inc Utilux Pty, Ltd. 
as reported in 1973 RPC 175.- Though 
the questions involved in that case. were 
not the same with -which I am concerned 


in the instant case, it may be relevant: 
. to refer to the observations as appearing. 


at p. 188 of the said decision. There the 
learned Judge referred to the observa- 
tions ‘of Lord Russel of Killowen in 
E. M.I. Limited v. Lissen Ltd., (1939), 56 
RPC 23 at p. 41 to the following effect =- 
“A claim is a portion of the specifica- 
tion which fulfils a separate and distinct 
function. It, and it-alone, defines the 
monopoly; and the patentee is under a 
statutory obligation to state in the claims 
clearly and distinctly. what is the inven< 
tion which he desires to protect.” 
The learned Judge was. further of the 
view that it-could not be doubted that it 
’ was the claim alone which defined the 
monopoly, In this case reliance. -was also 
placed on certain observations in the case 
of Sharp & Dohme Inc. v. Boots Pure 
Drug Company Ltd., (1929) 45 RPC 153 


A. LR. 


and reference was nade to the observa- 
tions at pp. 174, 163: and 191: of the re-: 
port. pie 

12, The following propositions, it ap-} 
pears to me, are well-settled: — 

(1) The patent: must be in respect of an 
invention and not ¢ discovery, 

(2) In respect of one single invention 
there must be one single patent. 

(3) A patent may be in- respect of al 
substance or in resect of a process. 

(4) But it. is net possible to bifurcate 
a patent and state that one relates. to, thel 
substance and. the cther to. the process.. 

(5) In order to have a complete patent,|: 
the specifications. and the. claims must be 
clearly ard distinctly mentioned.. 

(6) It is. the claims, and claims alone}: 
which constitute the patent, 

13. In the instant: case the contention. 
of the apzellant. is that. the: patent was. 
in. respect of am invention which basical- 
ly resided in the product. in respect of 
which the patent was claimed, and: the 
claims, in respect of the process: for the. 
manufacture of. the catalyst had been 
stated only to sufficiently and: fairly: 
describe: the invention. Therefore, it wag 
contended on: behalt of the appellant: that 
the patent could not; for that reason, 
amongst others, be deemed to have been. 
endorsed with the wordi “Licences. of 
right” under the. provisions of S. 87 and 
S. 88 of the Act would not apply. It 
appears: that the claims 19) to. 24 were 
related to process. of preparing. steam re- 
forming, catalyst claimed im the claims 
Nos. 1 to 18. The processes: claimed: andj, 


illustrated in the examples: are essential-| . 


ly chemical processes:- and involved: at 


. least one chemical reaction.. The processes 


claimed, in Claims: 25: te 39 are steam. re- 


A 


\ 


a 


forming af hydro carbons: using’ the said! ™ 


catalyst, are also. chemical process, In| 
my opinion, one cannot: bifurcate; im the!: 
instant case, from the process. mentioned! 
in Claims 19 to 24 the result produced 
in Claims 1 to-18. A person: having thel, 
right.to use a process. patented under thel: 
Indian Patents and Designs Act, 1911 has! 
also the right to. make use, sell and. dis-|: 
tribute tke product. of the process: if the}: 
product. is inevitably the: result. of the 
process followed. If one has: a right to}. 
use the process; then one acquires thel: 
right to use the end: product unless the 
end» product. is- different and separate 
from the process: followed, Judged from/ 
the aforesaid point of view, in my 
opinfom, the claims mentioned in Claims 
19 to 24 in the patent in this case: were 


4- 


f 
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endorsable with the words “Licences of 
right” under S. 87 of the Act, and if taat 
was ithe. position then ithe licence in res- 
pect af the user of catalyst given to the 
respondent No, 2 iin the instant case was 
not in violation of the. provisions of law. 
‘Furthermore, in any event so. long as the 
said patent ‘stands endorsed with the 
words “Licences of right”, as it appears 
was made on the 23rd Dec, 1972 and 
published in the official gazette, if the 
appellant felt- aggrieved. should have 
moved under the provisions of S. 71 of 
the Act and unless: that “was done, the 
entry in the register should be deemed 
to be correct. So far as the argument 
that S. 87 made a deeming provision 
land there was no scope of making any 
‘correction or entry in the register, as was 
done in this case, I am unable to accept 
the contention. Jt is true that the iaw 
deems certain situation in this case apart 
from any action taken, but in order that 
such a situation is given practical eftect 
to a rectification or a consequential cor- 
rection in the register would be neces- 
sary as was done in this case for the 
benefit of public knowledge. There was 
nothing illegal or improper in that. 





14. So far as the settlement of the 
terms are concerned, it appears that the 


Controller in his order has given the ` 


‘background as to why ‘the said terms 
were settled in the manner these have 
been done. He stated, inter alia, as fol- 
Jows :—~ 

“With regard to.the royalty payable 
they have only stated that it should bear 
reasonable comparison, with what ithe 
Indian Explosives Limited are agreeazle 
to them. In para 7 of the Statement. it 
has been pointed out that Indian Explo- 
sives Lid. are willing to pay them a 
lumpsum consideration of 1b.200,000 Sut 
this is for the supply of process, knew- 
how, design information as well as licence 
for working the patent. It is also pre- 
mature to assume that the Central Gov- 
ernment would agree to the payment of 
the consideration of 1b.200,000 by Indan 
‘Explosives Limited to the patentees. The 
possibility of collaboration between he 
patentees and the Indian Explosives 
Limited extending even after the exp.ry 
of the term of Patent No. 77950 cannot be 
ruled :out. Further, it ‘is well-known that 
Indian Explosives Ltd. and the patentees 
are closely allied and associated; accord- 
ingly, whatever agreement may ‘be 
made between Indian Explosives Limited 


and the patentees cannot be a factor in - 
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deciding the terms for interim: working 


of the patented invention by ‘the appli- 
cants, I am-of the opinion that even the 
3% royalty on the: ex-factory sale price 
offered by Sunil Kumar Basu on behalf 
of the applicants, is apparently on the 
higher side. Accordingly, the patentees’ 
term for a royalty of not less than 10% 
on the ex-factory sale price demanded 
at item 4 of the terms is ruled out, 


“At item 5 of the terms, the patentees 
have suggested that the royalty for each 
quarter should be paid in sterling in a 
bank te be nominated by the patentees 
in London by the 15th of the month fol- 
lowing the end of the quarter. I shall 
only order.that the royalty would be paid 
in Indian Rupees in India and the paten- 
tees should seek necessary permission 
from the Reserve Bank of India to repa- 
pay theiy royalties to the United King- 
dom. ` 

“According to the terms specified by 
the patentees at Item 6, licenceees should 
be responsible for obtaining permissions 
from the Government authorities or tha 
Reserve Bank of India and the sole res- 
‘ponsibility for this should rest on the 
fieencees.. Under S. 9 of the Foreign Ex- 
change Regulation Act, 1973, fhe person 
making any payment to or for the credit 
of any person resident outside India has 
to obtain an exemption from tke Reserve 
Bank. 

“The condition specified at Item 7, 
namely that interest in sterling at the 
rate of 10% per annum, should be paid 
on overdue royalties is also an impossi~ 
‘ble condition. As I am deciding that the 
royalty shall be paid in Indian Rupees, 
the interest as hereinafter specicied is also 
to be paid in Indian Rupees. 

“I. have taken into consideration the 
othér terms contained in Items 8 to 11, 
in settling the terms for the interim work- 
ing of the patented invention pending 


disposal of the application made by the 


applicants under sub~s, (2) of S 88 of the 
Patents Act, 1970. I have also taken into 
consideration the statement contained in 
the affidavit of F., S. Groser filed in sup- 
port of the patentees’ statement which 
obviously does not add anythimg to the 
submissions made in the pponents’ 
statement. I have also carefully consider- 
ed the arguments and submiss.ons made 
before me at the hearing by Sarvashri 
L. S. Davar and A. R. Lall on behalf of 
the applicants. and the pstentees, the 
application and the statements of the 
parties and their evidence. J hereby order 
that the applicants may use and work the 
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invention namely the process of manu- 
facturing the catalyst composition, claim- 
ed in Claims 19-24 under the following 
terms and conditions; *****” 

As I have noticed that on the final occa- 
sion the appellant did not submit any 
objections, therefore, even though there 
might have been some cause for griev~- 
ance for the petitioner it is not possible 
to interfere with the impugned order. The 
appellant instead of moving for setting 
aside the ex parte order under R. 115 of 
the Patent Rules, which dealt with simi- 
lar powers as undey O. 9, R. 13, of the 
Code of Civil Procedure has made and 
preferred this appeal. Of course. there 
is one justification for the appellant in 
preferring this appeal because the appel- 
lant was here challenging the very basis 
of the right of: endorsement of licences 
as oi right. But it appears to me that 
the Controller had proceeded hastily on 
the 7th Jan., 1977 and I would have set 
aside the order and given the appellant 
an opportunity to agitate its grievances 
on the points about the sattlement of the 
terms of the licence under which the 
respondent No. 2 would work the patent 
in spite of the fact that the appellant 
had not preferred an application for .re- 
view under R. 115 of the Patent Rules, 
‘but in view of the fact that the instant 
patent expires in July, 1977, this, in my 
opinion, will be an exercise in futility. 
In that view of the matter, I decline to 
interfere with the order passed by the 
Controller. 


15. The appeal accordingly fails and 
is dismissed. Interim order, if any, grant- 
ed is vacated but stay, if any, granted 
will continue for a fortnight. Each party 
will pay and bear its own costs. 

Appeal dismissed. 
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Hindusthan Cables Ltd. and another, 
Plaintiffs v. Great Eastern Shipping Co. 
Ltd. and another, Defendants, 

Suit No, 404 of 1967, D/- 29-8-1977. 

Calcutta Port Act (3 of 1890), Ss. 113 
(2), 142 — Suit for compensation for loss 
of missing goods from Port premises — 
Suit held barred under S. 142 as filed 
more than 3 months after denial of Habi- 
lity by Commissioners of Port — Suit 
however held not barred under S. 113 (2). 
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Hindusthan Cables v. Great Eastern Shipping Co. 


A.I R. 


Plaintiff No. 1 made over 3955 pieces 
of electrolytic copper wire bars to defen- 
dant No. 1 Shipping Company for carri- 
age to the port of Calcutta, Plaintiff No. 
2 was the insurer of the goods. The ship 
arrived at the port of Calcutta on 22-2- 
1966 and the goods were discharged at 
the port of Calcutta by defendant 2, the 
Commissioners of Port by 1-3-1966, Plain- 
tiffs filed a suit for - compensation for 
loss of 22 pieces against the defendants: 

Held that the responsibility of defen- 
dant 1 in respect of the goods was fully 
discharged as the entire cargo was duly 
landed at Calcutta and acknowledged by 
defendant 2. : - 


As against defendant 2 the claim of the 
plaintiffs was barred under S. 142, the 
suit having been filed more than 3 
months after denial of liability by defen- 
dant 2 on 24-68-1963, Plaintiff 1 knew as 
early as 18-3-1966 that 22 pieces of the 
bars were missing from port premises 
and in any event knew on 28-3-1966 that 
a complaint dated 6-8-1966 was lodged 
with the police authorities in respect of 
the missing goods. It was not correct to 
say that the cause of action for the suit 
arose only on 14-12-1966 on receipt of 
the police report. 

But the claim of the plaintiffs was not 
barred under S. 113 (2) which provides 
that goods stored by the Commissioners 
of Port would remain at the risk of the 
owner if not removed within 5 clear 
working days of landing. The goods were 
missing from the custody of the Port 
authorities as early as 6-3-1966, Calculat- 
tng the period of 5 days of limitation 
from 1-3-1966 there could be no liability 
on the owner of the goods until 7-3-1966. 
But the complaint was already lodged to 
the police on 6-8-1966 in respect of the 


missing goods, (Para 21) 
Cases Referred: Chronological Paras 
AIR 1955 NUC (Cal) 1058 13 
AIR 1955 NUC (Cal) 4501 13 


Lahiri, for Plaintiffs; S. Ukil (for No. 
1) and A. Ghosh (for No. 2), for Defen- 
dants. 

ORDER:— In this suit the plaintiffs 
have claimed a sum of Rs. 19,003.65 P. 
against the defendants or either of them 
as campensation for loss and damages 
suffered by reason of non-delivery or 
short delivery of 22 pieces of copper wire 
bars. Hindusthan Cables Ltd., the plain- 
tiff No. 1, it is alleged inter alia purchas- 
ed 3955 pieces of Electrolytic Copper 
wire bars and the same were made over 
to the Great Eastern Shipping Co. Lid, 


LN 


. that delivery was short 
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ton, U.S.A. on board. their vessel ‘Jag 
Ratna” for carriage to the Port of Cal- 
cutta against a Bill of Lading dated’ Nev. 


30, 1965 endorsed in favour of the plain- . 


tiff No, 1. The vessel “Jag Ratna” is al- 


leged to have arrived at the.Port of Cal- ` 
cutta on Feb. 22, 1966-and.the said gocds. 


discharged at ‘the port of - Calcutta >y 


March 1, 1966. “Twenty-two pieces out of ` 


the said’ consignment, it is alleged were 
not received by the plaintiff No. 1 at all. 
In the premises, the plaintiff No. 1 ale- 
ges to have suffered loss and -damaze 


which is assessed at Rs, 19,003.65 P. Tae 


plaintiff No. 2, the insurer of the seid 
goods it is further alleged -has. since pad 
off the claim of the plaintiff No, 1, wre 
in turn has issued a letter -of subrogation 
assigning all rights, title-and interest un- 
der the policy of Insurance-in favour of 
the plaintiff No. 2. It is-contended ‘tkat 
the plaintiff's cause.of action . did. not 
arise until Dec. 14, 1966, and as such -ts 


claim is not barred under S. 142 of tne. 


Calcutta Port Act, 1890. 


. 2. The defendant No. 1 has filed. zts 
written statement wherein it alleges that 
the entire cargo under the bill of lading 
was duly landed at the Port of, Calcutta, 
and acknowledged by the defendant No. 2 
in the latter’s “Out-turn report”, and -ts 
landing receipt. In the premises it is 


alleged that the responsibility of the Œ- 


fendant No, 1 in respect of the said cargo 
was fully discharged. 


3. Commissioners of the Port of Cal- 
cutta the defendant No. 2 herein, also 
filed a written statement and admitted 
that landing receipts were granted fr 
the entire manifested quantity but all2- 
ges that the same was issued by mistale, 
and that subsequently it was discovered 
landed ‘by 22 
pieces. The plaintiff's lack of knowledge 
of loss fill Dec. 14, 1966 was denied and 
it is also disputed that the plaintifs 


cause of action did not arise earlier than 


the said date. It is further denied that 
the plaintiff No. 1.suffered any loss 2r 
damage, and it is contended that trie 
claim of the plaintiffs against the defen- 


dant No, 2 is barred under S. 113 (2) as - 


also under S, 142-of the Calcutta’ Port 
Act, 1890, hereinafter referred to as the 
said Act. 

4. The following issues were accord- 
ingly raised and settled at the trial:— 

1 (a) Was the entire cargo covered ky 
the bill of lading duly landed from the 
vessel? 
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the defendant No. 1 at, Tacoma, Washirg~ 
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(b) If so, was a landing acknowledge- 
ment granted .by defendant No. 2 and 
was the :defendant No. 1s. liability. dis~ 
charged thereby .as alleged in paragraph - 
8.of the written statement of Great East- 
ern -Shipping Co, -Ltd ? - 

' (c) If- not, was -the landing receipt for 


-the entire manifested quantity ‘granted 


by mistake as alleged in paragraph 5 of 
the. written statement of the Commis- 
sioners for the Port of Calcutta? 

2. Did the plaintiff not know until 14th 
December, .1966 that 22 pieces had: not 
landed at all? 

3. Have the defendants or either of 
them any liability for. the sum of Rupees 


19,003.65. .p,- to the plaintiffs ac alleged 


in paragraph 10 of the plaint? 

“4, Is the claim: of the plaintiffs against 
the. defendant No. 2 barred. under S. 113 
(2) and under S.. 142 of Calevtta Port 


Act, 1890? 


5. To what relief, if any, are zhe plain- 
tiffs entitled? - 


5. By consent, formal proof of the 
documents disclosed by.the parties were 
dispensed with and copies thereof in -the 
brief of documents prepared for the use 
of the court were tendered as exhibits 
‘A’, 'T and ‘Ol’. At the hearing, the In- 

voice in respect ‘of the said gcods, the 
Bill of Lading dated November 30, 1965, 
the Bill of entry dated. March 15, 1966, 
a Wharf Receipt Bill dated March i8, 
1966, a letter dated March 26, 1966 from 
the plaintiff No. 1 to the plaintiff No, 2, 
a letter from the plaintiff No, 1’s agent 
Arora’ & Shegal Private Ltd, to the 
Administrative Officer Lal Bazar Police 
Station Calcutta dated March 28, 1966; 
the “Out-turn Report” dated March 1, 
1966 and the Deposit Import Delivery ` 
Challan dated March 17, 1966 were ten- 
dered as Exhibits 'B, '™, ‘D, 
‘BR’, ‘2’, ‘3’ and ‘O2’ respectively 

6. The only witness for the plaintiffs 
was one Monoranjan Chakrakorty, an 
employee of the Claim and ‘Clearance. 
Department of the plaintiff Ne. 1, He 
stated that the plaintiff No. 1 did not re- 
ceive the 22 pieces of copper kars and 
the plaintiff had repeatedly instructed 
their clearing agents to locate the said 
goods. The plaintiff No, 1 came to. know 
from the police report for the first time- 
that the said 22 pieces had not been land- 
ed from the vessel. In answer co ques- 
tions from the Court, however he ad- 
mitted that. prior to ‘Dec, 14, 1961 the 
plaintiff No. '1 knew that the gcods were 
lost but they were assured by the Port 
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Authorities repeatedly that the missing 
goods would be available upon search. 
He. admitted further that- by the letter 
dated March 26, 1986 part of Exhibit ‘A’ 
the plaintiff No. 1: informed the - Insur- 
ance Company that ‘22 pieces of copper 
bars are missing from the port’. His evi- 
dence appears to be that plaintiff No: 1 
knew of the loss as far back as March 26, 
1966, but in the absence of appropriate 
documents. no elaim could be made, 

7. The defendants did not choose to 
adduce any oral evidence and relied on 
the documentary evidence tendered as 
Exhibits in the case, . 

8 Mr, S. Uxil, learned counsel, for 

. the defendant No, 1 has submitted that 
the evidence of the plaintiff is not that 
goods were short landed, in which case 
liability: of loss would lie on the shippers 
but that the goods were pilfered, or lost 
from the shed of the Port Authorities 
and consequently short delivered to the 
plaintiff No. 1. The documentary evi- 
dence particularly Ext. 4 showed that the 
goods arrived at the Port of Calcutta and 
were duly discharged from the vessel. 

9. Under the Commercial Documents 
Evidence Act of 1939 he contended that 
the Out-turn Report may be presumed 
to be correct. This, report he submits did 
not. indicate that any part of the goods 


were short landed. From the wharf rents. 


bill Ext. ‘E’ it would appear that on 
March 18, 1966 delivery was taken of the 
goods and payment was received in res- 
pect of the entire quantity shipped, 
namely 3955 pieces of Copper wire bars. 


10. In the letter dated July 18, 1966 
(part of Ext. A) the defendant No. 1 
states i ; 

‘we have to advise you that we have 
received ‘nil’ Out-turn report from the 
Calcutta Port Authorities in respect of 
your above cargo. This would mean that 
as per the record of the Calcutta Port 
Authorities the full cargo was discharged 
from the vessel into their custody. Since 
as per the out-turn report of the Calcutta 
Port Commissioners no cargo was dis- 
charged short from the vessel we regret 
We are unable to entertain your claim 
for the. alleged loss”, 


In its letter dated March 26, 1966 (part 
of Ext. A) addressed ta its Insurers the 
plaintiff categorically states 

“we understand from our Calcutta 
office that 22 pieces of Copper Wire bars 
against the above consignment are miss- 
ing from Port” 


1 


ba 


A.L R. 
and registered a claim on that basis, The 


plaintiffs agents stated in their letter 
dated March 28, 1866 that . : 
` "22 pieces of copper bars have been 


pilfered from the docks for which police 
report Na, 240 dated 6-3-66 has been 
issued.” a 

. IL In the facts aforesaid and în view 
of the categorical documentary evidence 
before the Court which must be held to _ 
prevail over any oral evidence to the 
contrary, I am constrained to hold that 
the goods were not short landed and no 
liability attaches to, the defendant No. 1. 


12. This brings us to the question 
whether the defendant No. 2 is liable for - 
the undisputed shortage of 22 pieces 
after the same was. discharged from the. 
vessel and landed on the premises of the 
Port Authorities, i S an p% 


13. Mr. A. Ghosh, learned counsel, 
appearing for the defendant No. 2 con- 
ceded that in the absence of any evi~ 
dence from the Commissioners he could 
not substantiate that the entire mani- 
fested quantity was recorded by mistake 
in the landing receipt. On issues Nos. 2 
and 4 Mr. Ghose however, made sub- 
missions. Relying on S. 113 (1) of the 
Calcutta Port Act, 1890, he submits the 


-Commissioners are authorised to take 


charge of goods landed by them, Sub- 
sec, (2)' of S. 113 of the said Act providés 
that goods stored by the Commissioners 
would remain at the risk and expenses 
of the owner if nat removed within five 
clear working days of landing of. goods 
at Port. It is notpdisputed that in this in- 
stant case the goods were unloaded be- 
tween February 22, 1966 and March 1, 
1966 (see Q. 148). This is supported also 
by the Out-turn Report dated March 1, 
1966 (Ext. 4). Mr. Ghosh contends that 
the delivery of the goods however, was 
taken as late as March 18, 1966 as seen 
from the wharf rent bill (Ext. E) Mr. 
Ghosh cites Prabkudas Mulji Doshi v. 
Governor General of India in Council 
reported in AIR 1955 NUC (Cal) 1058 for 
the proposition that under S. 113 (2) of 
the Calcutta Port Act, 1890 after five 
clear working days goods remain with 
Port Commissioners at the owners’ risk. 
Citing Commr. for the Port of Calcutta 
v. Ghasiram Lachmi Narayan and Co. 
reported in AIR 1955 NUC (Cal) 4501 
Mr. Ghosh argues further, that although 
S. 114 (1) of the said Act requires the 
Commissioners to give a notice to the 
consignee to remove the goods within 
the time specified, nevertheless failure 
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of the Port Commissioners to issue such 
a notice will not deprive ‘the Commis- 
sioners of protection under S. 113 (2) of 
the said Act, 


14. Mr. Ghosh next aatend that in 
any event, the suit is liable to be d:s- 
missed as against the defendant No. 2 
under S, 142 of the Calcutta Port Act, 
1890, The section reads: 

“No suit shall be brought against any 
person for anything done, or purporting 
or professing to be done, in pursuance 
of this Act, after the expiration of three 
months from the date on which tne 
cause of action in such suit shall have 
arisen.” 

15. Mr. Ghosh submits that letters of 
the plaintiff No, 1 and its authorised 
agent in Ext, ‘A’ show that the cause of 
action of the plaintiff arose on the 18:h 
March, 1966 and/or when ` the plaintiff 
complained. of not having received the 
full quantity of the goods and particular- 
ly referred the Court to a letter dated 
Aug. 24, 1966 from the Traffic Manag2r 
of the defendant No. 2 addressed to the 
plaintiff No. 1's agent Arora & Shegal 
Pvt. Ltd, denying liability for the said 
missing goods namely 22 pieces of Cc o= 
per- wire bars, 

16. In the said letter the defendent 
No. 2 categorically refused to accept 
liability for the said 22 pieces and the 
suit having been filed more . than three 
months after such denial he submits the 
plaintifi’s claim is barred by limitation 
under S, 142 of the Falen Port Ant, 
1890, 


17. Mr. Lahiri, jesrned Advocite zor 


the plaintiffs: submits that the plaintifs- 


are entitled to a decree against the de- 
fendant No. 1 and alternatively agair.st 
the defendant No, 2, The goods despatch- 
ed it is contended, had not been fully 
landed and no inference should be drawn 
from the out-turn report. He argues in 


the absence of any evidence from tae 


defendants no such presumption ‘arose. 
18. Mr, Lahiri relies on paragraph 8 
of the written statement of the defen< 
dant No.1 wherein it is admitted that thé 
entire cargo was duly landed. No land- 
ing receipt being produced nor tend2r- 
ed, Mr, Lahiri invited the Court to drew 
an adverse inference. In view of.. the 
documentary and-oral evidence to the 


contrary as discussed above Mr; Lahiri’s. 


contentions cannot be accepted. 

` 19. Mr. Lahiri next contended that 
S. 118 (2) of the said Act is not applic- 
‘able to the facts of the case as there is 
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- period Feb. 22, 1966 till Marck 1, 
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evidence on record to show that goods 
were missing from the custody of the 


Port Authorities as early as March 6, 
1966 and it would have been en empty 
formality to call upon the defendant 
No, 2 to deliver the entire amount by 
the time envisaged by the said section. 
The goods were discharged during the 
1966 
and in the absence of any evidence as to 
how much was discharged on a particu- 
lar day, the last date of discharge March 
1, 1966 should be taken as the starting 
point for computing the period of limi- 
tation i.e., within 5 clear working days 
of landing, Calculating from the said 
date no liability could lie on the owner 
until March 7, 1966 and there was evi- 
dence to show that a complaint was 
lodged to the police on March 6, 1966 in 
respect of the said missing goods. He 
contends that on the receipt of the police 
report on Dec. 14, 1966 the plaintiff's 
cause of action’ arose. 

20. Whilst I accept the submissions of 
Mr. Lahiri in so far as S, 11% (2) are 
concerned, I am unable to accept his 
other contentions, The defendant No. 2 
admittedly obtained possession of the 
goods upon landing and/or discharge 
from the vessel in their statutory capa- 
city and when a demand was made to 
them for delivery of goods, they were 
requested to act in the same capacity. As 
such S, 142 appears to be applicable to 
the facts of. the case and the suit hav- 
ing been filed more than 3 months after: 
the denial’ of liability on Aug. 24, 1966, 
it is patently barred by | limization as 
against the defendant No. 2. 

21. On the basis of my findings above 
I answer the issues as follows:— 

Issue No. 1° (a)— Yes, 

Issue No. 1 (b)— Yes. 

Issue No. 1 (c)— Not pressed by de- 
fendant No, 2. 

Issue 2.— No; the plaintiff knew as 
early as March 18, 1966 that enfire quan- 
tity of 3955 pieces of goods landed and/ 
or discharged, but 22 pieces missing from 
Port premises, and in any event knew 
on March 25, 1966 and/or on March 28, 
1966 that a complaint dated March 6, 
1966 was lodged with the police autho- 
rities in respect of the said missing 
goods; 

3. No; by reason of finding of no liabi- 
lity against defendant No. 1 anq suit be- 
Ing barred against defendant No, 2. 

4. Claim of the plaintiff not barred 
under S. 113 (2) but barred under S. 142 
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of the Calcutta Port Act, 1890, 
defendant No. 2. 


5. None, for reasons aforesaid in an- 
swer to issues Nos. 3 and 4. 

22. The suit is accordingly dismissed 
= but in the facts and the circumstances of 
the case I direct each party to pay and 
bear their own costs, 


- against 
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SUDHAMAY BASU, J. 
-Vishnupur Electric Supply- & Industrial 
Development Co, Ltd. ‘and others, Peti- 
tioners v. State of West Bengal and 

others, Respondents. . 
C. R. No, 2865 (W) of. 1978, D/-. 18-8- 
1977, 


(A) Electricity Act (IX of 1910), Ss. 4 


(1) and 5 (1) — Order of revocation of. 


licence — Previous notice not necessary. 


A prévious notice before the order of 

revocation, ‘is not necessary. Revocation 
` under. S, 4 (1) is more cer’ less a penal 
provision- which is tọ be invoked by the 
- State Government in certain cases . in 
public interest: But in.order 


licensee, S, 5 (1) contemplates that ‘when 


the State Government revokes under S., 4 
- (1) it shall serve a notice” of revocation. 
fixing the date on which’the revocation ` 


shall take effect: That is “to. be. indicated 


by the notice of revocation. ‘The’ ~ notice: 


of revocation is also to indicate ‘when the 


undertaking is to be solé or delivered-to™ ... 


. a designated -purchaser. The State, Goy- 


- ernment is-to' enquire if the State Elec- 


tricity Board is willing ‘to: purchase = the 
undertaking. If the latter is not willing 


the State- Government- -may itself elect: fo.. 
undertaking ae 


‘purchase it or require the. 
to ‘be sold to'a local. authority, ‘The -sec- 
‘tion seems to indicate that notice. fixing 


a date may follow the order of revoca: - 


tion. Since the.order: of revocation is to 
be effected in public interest it may be 
necessary. in certain ci ircumstances to 
make the order at once without `. giving 
any prior indication. A penal. ‚provision 
may require sudderineéss of`action:-At -the 
same time, since S, 5 (1) contemplates a 
notice fixing the date 
cation shall take affect, the same will not 
be inconsistent ‘with the requirements of 
natural justice. ’ 
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V., E. S. & I. Development. Co. v. State (Basu J.) 


Suit dismissed. ` 


to ensure 


C > _ the same to.the Board on the 
that no`injustice mày be caused to the. 


on. which the revo- 


(Para 9) 


Anno. 3 AIR Manual Electricity Act, 
&4,N.1: S.5 NOL. 

(B) Electricity Act (9 of 1910), Ss. 4, 5 
and 6 — Distinction between: 

While provisions of Ss. 4 and 5 are 
brought into play when the licensee is 
in default at the initiative of the State, 
S. 6 is invoked at the initiative of the 


Board with at least a period of one year’s” 


notice. While the former are more of 
less pena. in nature the latter seems to 
be in the interest of a rationalised pro- 
duction and supply of electricity.. 


(Para 11) 


Anno. & AIR Manual Electricity Act, 
S. 4, N. 1; S. 5, N. 1; S. 6, N. 1. 
Cases - Referred: Chronological 
AIR 1974 SC 175 F 
Arun Er. Dutt (Jr.), for, Petitioners; 
Narayan Guptoo and T, K. Sengupta, 
(for Nos. 1 and 2) snd Samir Kr. Mukher~ 
jee: (for Nos. 3 to-7%); for Respondents. 
ORDER:— This Rule has been obtain- 
ed to quash the order of revocation, 
dated the 16th July, 1973, another notice 
also ‘dated the 16th of July, 1973 requir- 
ing the Vishnupur Electric Supply and 


Paras 
5 


-. Industrial Development ‘Company limited 
to ‘sell ‘the undertaking to the West Ben- . 


gal State Electricity ‘Board and deliver 
10th of 
August, 1973; a letter dated the 25th of 
July, 1973 requiring the said Company 
to make inventory of the assets and to 
do -diverse other acts for the. purpose of 
handing ‘over the undertaking and a fur- 


. ther notification, dated the 27th of May, 
1971 purporting: to Alter the- opioa of ° 


purchase.. 

* 2.0 The peilon No: 1 is- a: Company 
incorporazed ` ‘under the Indian- - Compa- 
nies. Act, 1913. on-Dec. 22, 1939 with the 
objects: inter ‘alia. of supplying: electri- 
cal. energy in: ‘the town óf Vishnupur in 
the District of: Bankura and. its suburbs. 
The ‘State Government by a Notification 
No, :2552-MP,. dated ‘Nov. 6, 1950, in exer- 


“cise of the power conferred by §8.-3 of 
- the Indian, Electricity Act, 1910 (Act IX 


of: 1910), granted- the said Company a 
licence, known ‘as the Vonat: Electric 
Licence, 1950, ` 

3.  The` pee CORDAR 
power : station ` with. diesel. generating 
plants- and in: 1953 illuminated the town 
of Vishnupur with electric lights, It 


“started: with a few domestic connections 
-and supplied street-lights free of charge. 


From..the year 1957-58 there was a 
change’ over from power generating plant 


` to-the receiving of bulk supply from tha 


A.LR.. 


erected i 
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West Bengal State Eectricity Board and 
that arrangement continued. The Commis- 
sioner and Secretary of the Government 
of West Bengal served with a show czuse 
notice, dated Jan. 30, 1973 under S, 4 (3) 
of the Indian Electricity Act, 1910 as to 
why the licence granted to it should not 
be revoked as in the opinion of the Gov- 
. ernment the financial position of the 
licensees was such that they were unable 
to discharge the duties and obligations 
imposed on them. On April 25, 1973- the 
petitioner-Company sent a representation 
against show cause notice which is An- 
nexure ‘B’ to the petition. After that an 
order of revocation was served on the 
Company under §. 4 (1) of the Incian 
Electricity Act which is Annexure ‘C^ to 
the petition. The said order of revocation 
was followed by another notice under 
S. 5 (3) (1) (c) of the Indian Electricity 
Act, to the Company requiring it to sell 
the undertaking to the West Bengal-State 
Electricity Board and to deliver. the 
undertaking on August 10, 1973. The -n0- 
tice is Annexure .'D’ to the petition, On 
July 25, 1973 another letter was addres- 
sed to the petitiioner-Company: to arrange 
for taking over and preparing the inven- 
tory of stores, The said letter is Anae- 
xure ‘E’-to the petition, It is allegeq in 
the petition that order of revocation.end 
the subsequent notice Annexure ‘D’ were 
not bona fide. It is stated.that on che 
expiry of the period of licence of the pe- 
tioner-Company from the date of notifi- 
cation of the grants of licence, namely. 
on the expiry of twenty years, it: was 
given a go-by by the issuance of a -ncti- 
fication, dated August.27,. 1971 ` by: ~he 
Government: of West Bengal, Department 
of Commerce „and ~ Industries 
Branch) which ‘made alterations and am- 
endments in Cl. 15° of. the Vishnupur 
Electricity Licence,. 1950.. An option Zor 
purchase given by- S. 6 of the Act was to 
be first exercisable on Nov..22, 1975 and 
thereafter at the end of every subsequent. 
period of five years during the subsist- 
ence of the licence. The petitioner-Com- 
pany on July 10, 1973- made a demand 
for justice to the State of West Bengal 
against the order of revocation on 
grounds ‘which are stated in para.-18 of 
the petition, It-is alleged in the petition. 


that S. 4 (1) of the “Indian Electricty - 


Act gives no powér to-the State Govern- 
ment to issue the order of revocation, It 
was also stated in the petition that S. 4 
(1) of the Indian Electricity Act, 1910 is 
ultra vides the Constitution, but the said 


` State Authority and there was no 
- (Power . 
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point was not argued in course- of 
hearing. ; f 


_ 4 Mr. Dutt learned advocate appear- 
Îng in support of the Rule placed rele- 
vant provisions of the Indian Electricity 
Act, 1910 with its amendments, the terms 
of licence of the Vishnupur Elsctric Sup- 
ply and Industrial Development Com- 
pany Limited, the Electricity Supply Act, 
1948 and other relevant provisions. He 
challenged the order of revocation and 
the notice requiring the petiticner to sell 
the undertaking to the State Electricity 
Board which are annexures ‘Œ and ‘D’ 
to the petition. According to him, no 
valid notice of revocation was served by 
the State Government under S, 5 (1) (a) 
of the Indian Electricity Act upon the 
licensee fixing a date on which the re- 
vocation shall take’ effect, According to 
him ‘the condition precedent to the exer- 
cise of power under S, 5 (3) does not 
exist as no notice under S, 5 (1) (a) has 
been served on the licensee, He argued 
further that the annexure ‘D’ to the peti- 
tion is without any authority’ ang the 
licensee is not bound to deliver the un- 
dertaking to the designated purchaser in’ 
terms of annexure ‘D’. f 

5. -Mr. Dutt strongly relied >n a Sup- 
reme Court decision in Narayana v. State 
of Kerala reported in AIR 1974 SC 175 
and argued that the purported order of 
revocation, viz., annexure ‘Œ ig ultra. 


_ vires the statute inasmuch as the West 


Bengal State Electricity Board endorsed 
the proposal for revocation . for licence 


- before the explanation ‘of the petitioners 


to the show cause notice ` resched the 
con- 
sultation with.the Board. The consulta- 
tion with the Board, according to Mr. 
Dutt, was -a condition precedent for mak- 
ing an order of revocation., According to 
him, the Board was consulted before the 
receipt of. the -petitioners’ explanation to 
the show cause’ notice. . - : 


"6. So far as ‘the latter. contention is 
concerned. the Supréme: Court case’ con- 
strued’ Cls. (a)- to “(d) of Sac. 4 of 


the Indian Electricity Act and held that 


they prescribed some’ of the conditions 
precedent for the exercise of power. The 
order of revocation in breach cf any one 
of these conditions will undoubtedly be 
void. ‘The clause ‘(a)’, “if in its - opinion 
the public interest so requires” is a con- 
dition precedent; On a successtul show- 
ing that the order -of revocation has 
been made without Government apply- 
ing its mind to the’ aspect of public 
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interest or without forming an honest 
opinion on that aspect it will he void. 
So also the consultation with the Board 
is a condition precedent for making an 
order of revocation, The breach of this 
condition should also entail the same 
consequence. It was also specifically 
held in‘that case that S. 4 contemplates 
that the Board should make its recom- 
mendation only after considering the 
explanation of the licenses. It was also 
pointed out by the Supreme Court that 
the phrase “after consulting the State 
Electricity Board” did not find place in 
. S 4 as it stood originally. It was in- 
troduced by an amendment in 1959. It 
was obviously introduced with the object 
of providing an additional safeguard to 
the licensee. When revoking the licence, 
the State Government really acts in two 
stages. Initially it forms a tentative 
opinion in favour of revoking the licence 
and calls for an explanation from the 
licensee. When the explanation is re- 
ceived it considers the seme and if not 
satisfied passes a final order of revoca- 
tion, The Board is an independent body 
and consultation with it is a mandatory 
provision the breach of which will make 
the order of revocation void. 

‘T. The position in law, therefore, is 
amply clear but it would appear that the 
facts of the said Supreme Court case are 
somewhat different from those in the 
present one. In that case the Court held 
that there was no second consultation 
between the Government and the Board 
after the receipt of the explanation. 
eee Court dismissed the said argument 
by holding that such consultation could 
not be -held with three members. ‘col- 


lectively, The evidence on record in 


that case excluded the possibility of 
consultation with the Board after the 
receipt of the explanation. In this case 
Annexure ‘B’ fo the affidavit-in-opposi- 
tion which is a letter addressed to the 
Assistant Secretary of the Government 
of West Bengal, dated May 29, 1973; 
written by the Secretary of the Board 
clearly states "we have gone through the 
extract from the reply given -by the 
licensee.” The order of revocation 
which is Annexure 'C’. to the petition it- 
self states, inter alia, “and .whereas on 
a consideration of the facts and circum- 
stances of the case ‘and.-all the causes 
shown by the said licensee, and. after 
consulting the West Bengal State Elec- 
tricity Board, the -Government is of the 
opinion that the public interest -so . re- 
quires”, It is. to be. noted that the ex= 
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planation by the licensee was submitted 
on the 25th of April, 1973 and the order 
of revocation is dated July 16, 1973. In 
between. these two dates is the date ol 
the letter from the Secretary of the 
Board. In the Supreme Court case the 
consultation with the Board after re~ 
ceipt of the explanation was not possible. 
In this case there is recital in the order 
of revocation itself, The circumstances 
also show that consultation was possible, 
In fact, as already noted, the Board’s 
letter. itseli shows that consultation wag 
held after the explenation was received. 
In this connection the Court also finds 
substance in the contention of Mr. 
Mukherjee, learned Advocate: who ap- 
peared on behalf of the Board that un- 
less definite materigls are placed before 
the Court, the Cour: should not presume 
that the cfficial act was not done in a 
regular wey. 


8. The other sean of Mr. Dutt 
relate to there being no notice of revo- 
cation before the actual order, Mr, Gup- 
too, learned Advocete appearing on be- 
half of the respondents Nos. 1 and 2 
read the order, dated July. 16, 1973 being 
Annexures 'C’ and ‘D’ and: also An- 
nexure ‘E’ which is dated July 25, 1973 
and submitted that the.terms of the said 
letters are clear enough and they ex 
facie show that everything was done in 


‘compliance of the provisions of the Act. 


Mr. Mukherjee on behalf of the Board 
pointed out thatthe first letter, dated 
July 16, 1973 (Annexure 'C’) was -the 
order of revocation The next letter of 
the same date vide. Annexure ‘D’ was 
the notice contemplated ‘under S. 5 (1). 
He submits that the order of revocation 
is contemplated under S. 4 (1). But Sec- 
tion 5 (1) clearly stated-that “where the 
State Government revokes under S. 4 (1), 
the licenca of a licensee following pro- 
visions shall take effect; namely, (a) the 


‘State Government shall serve a - notice 


of revocation upon the licensee and shall 
fix a date on which the revocation shall 
take effect i... o a ”. Sub-section (3) 
provides that “where the State Govern 
ment issues any notice under sub-s_ (1) 
requiring. the licensee to sell. the under- 
taking. it may by such notice require the 
licensee to deliver... ....... ... the licen- 
see shall deliver on a, date specified in 
the notice the undertaking to the de- 
signated purchaser pending the deter- 
mination and payment of the price 

..’ Therefore, the scheme. sug- 
gests, ‘that the service of notice was to 
be. given subsequently. No form is 
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given, Mr, Mukherjee of course sug- 
gested in the alternative that the order 
of revocation itself might be. regarded as 
a combined notice. But that construc- 
tion seems to be an effort to evade the 
Teal issue, which is whether under the 
scheme of the act the notice of revoca- 
tion fixing a date is a condition prece- 
dent or the notice of revocation zan 
follow the order of revocation, 

9. After some anxious consideration 
it appears'to the Court that a previous 
notice before the order of revocation, as 
Mr. Dutt contended, is not necessary: 
The scheme of the act seems to suggest 
otherwise, Revocation under S, 4 (1) is 
more or less a penal provision whick is 
to be invoked by the State Government 
in certain cases in public interest. But 
in order to ensure that no injustice may 
be caused to the licensee; S. 5 (1) con- 
templates that “when the State Govecn- 
ment revokes under: S. 4 (1) it shall sezv® 
a notice of revocation fixing the date on 
which. the revocation shall take effect, 
That is to be indicated by the notice of 
revocation, The notice of revocation is 
also to indicate when the undertak-ng 
îs to be sold or delivered to a designaved 
purchaser. The State Government is to 
enquire if the State Electricity Board is 
willing to purchase the undertaking. If 
the latter is not willing the State Gov- 
ernment may itself elect to purchase it 
or require the undertaking to be sold to 
a local authority. The section seems to 
‘indicate that notice fixing a date may 
follow the order of revocation. Sinze 
the order of revocation is to be effecied 
in public interest it may be necessary in 
certain circumstances to make the order 
at once without giving any prior indica- 
tion. A penal provision’ may require 
suddenness of action. At the same time, 
since S. 5 (1) contemplates a notice fixing 
the date on which the revocation shall 
take effect, the same will not be in- 
consistent with the requirements of 
natural justice. In the present instarce 
the licensee was required to deliver the 
undertaking to the Board on August 10. 
1973 the notice being issued on July 16, 
1973. In view of the above considera- 
tion the Court is constrained to reject 
the contention of Mr. Dutt. Another point 
incidentally canvassed was the soundness 
of the financial position of the company 
but since the “financial predicamert” 
was admitted in the correspondence 
which made the “company unable to d-s- 
charge its duties” (para 21) the matter 
need not be looked into more serious_y. 
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10. It may be noted that the purposes 
of Ss. 5 and 6 of the Electricity Act are 
quite different, Section 5 is brought: into. 
play when a license is revoked. This 
revocation of licence is under $S, 4 (1)- 
and its provisions are attracted if the 
licensee makes wilful default or breaks 


‘any term or condition of the licence or 


fails to fully and efficiently discharge 
the duties or fails to make deposit or 
furnish security or when in the opinion 
of the. State Government its financial 
position is such that it is unable to dis- 
charge the duties and obligation or when 
the licensee makes any default in com- 
plying with any direction. In such cases, 
in public interest, the licence may be 
revoked. as to the whole or any part of 
the area of supply, Section 4-A includes 
provisions for amending the licenses in 
public interest: on the application of the 
licensee or otherwise in consultation 
with the State Electricity Board, 


11. Section 6 relates to purchase of 
undertaking. This is not dependent on 
any default on the part of the licensee 
as under §S. 5. Moreover the initiative 
under this section is to be from the 
State Electricity Board and not from the 
State which is contemplated to take 
action under Ss. 4 and 5. It may be 
noted that the Electricity (Supply) Act, 
1948 which brings into existence in 
fis preamble mentions. inter alia 
“whereas it is expedient to provide 
for the rationalisation of the pro- 
duction and supply of electricity, for 
taking measures conducive to electrical 
development the coming into 
existence of the Electricity Board is for 
electrical development”. In that perspec- 
tive the function of the State Electricity 
Board would be to see that production 
and supply of electricity are rationa- 
lised and properly carried on in the 
State. In discharging the said duty it 
may be necessary for the Board even in 
cases where there is no default on the 
part of the licensee to purchase the 
undertaking in the interest of electrical 
development in the State. Thus S. 6 
€nables the Board to purchase the under- 
taking. Notice in writing under S, 6 is 
of not less than one year but notice 
under Ss. 4 and 5 in the casa of default 
is given for lesser period. Notice in case 
of default is naturally expected to be 
shorter than in the case of purchase by 
the Board when no default is involved. 
Thus the scheme of the Act would seem 
to ‘be that while provisions of Ss. 4 and 5 


see oss see 
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are brought into play when the licensee 


is in default at the initiative of the 


State, S. 6 is invoked at the initiative of 
the Board with at least a period of one 
year’s notice.. While the former is more 
or less penal in nature the latter seems 
to be in. the interest of a rationalised 
production and supply of electricity. In 
the aforesaid backgorund.the other con- 
tention of Mr. Dutt that by virtue of the 
amendments of the licence under S, 4-A 
of the Act the order of revocation was 
incompetent may be considered.. It may 


be noted that by an order, dated May- 


27, 1971, (vide Annexure ‘F’) the -Gov- 
ernment with the consent of the licensee 
altered the terms of the Vishnupur Elec~ 
tric. Licence, 1950.-by . substituting: -an 
option of purchase to be first exercisable 
on the 27th of Nov., 1975 and thereafter 
at the end of every- subsequent period 
of five years during the subsistence of 
the licence, Mr, Dutt’s 


as noted- above, it was -incompetent-.on 
the part of the Government or the Board 
to revoke the licence or purchase the 
undertaking in any event before Nov. 27, 
1975. But it is to be noticed that the 
option of purchase under S. 6 by - the 
Board is unconnected . with any penal 
act or default.on the part of: the licen- 
see. The licensee is not entitled to make 
default with impunity or take shelter 
under this amendment so as ‘to avoid 
any liability under the provisions of 
Ss, 4 and 5 which are te be invoked by 
the Government. The revocation of 
licence is a power which lies with the 
State Government and not . with the 
Board, The Board has a right under S. 6 
to exercise its option and the same it 
obviously sacrificed when it gave its con- 


sent to the Government's action. The 
status of the Board is quite different 
from that of the Government. What is 


to be noted clearly is that the ‘consulta~ 
tion with the Board is by way of a 
check on the Government but the revo- 
cation of licence is a power resting en- 
tirely with the Government of a State 
and not with the Board. Moreover the 
amendment effected under S. 4-A, as Mr. 
Mukherjee rightly pointed out, was not 
a forced amendment. It was on consent 
of the licensee, Section 4-A contem~ 
plates an amendment either on the ap- 
plication ui the licensee or otherwise. If 
it is to be effected irrespective of the 
consent of the licensee that power of the 
Government is exercised under S. 10. 
But in the instant case the amendment 
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-contention is, 
that after the amendment of the licence, 


A.I. R. 


was not a forced one. By giving con- 
sent to the amendment for. option to 
purchase under 8. 4-A the licensee can= 
not affect the righi of the State.. Gov- 
ernment conferred- by the other sections 
of ‘the’ statute. At best it is possible to 
construe that the. Board ‘may have 
agreed ‘to Waive its right to exercise its 
power .of purchase under S. 6 when 


it gavé consent to the amendment ofthe - 


license. But that would not in any way 
take away the right to initiate compul- 
sory impositions under S, 4 or -5 of the 
Act, The amendment cannot confer im- 
munity to the: licensee to go on commit- 
ting default. : That would be conferring 
on amendment under S...4-A a power to 
give shelter. and -pratéction in case. ‘of de- 
fault and thus thwart public . interest, 
This submission of Mr. Dutt, therefore, 
cannot be entertained. a 
The result is that che petition. fails. 

12. The Rule is theréfore ' ‘discharged: 

13. There will be no order ‘as to costs. 
. 14. The prayer was made for stay of 
the order by the petitioner. 


15. Since the interim order of injunc- 
tion was refused in this case and since 
the Board has already taken possession 
of the Company it is not’ thought ex- 
pedient , ta grant the prayer, and, .there- 
fore, it is: rejected, . 

ae “on ` Rule discharged. 
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- Quader Nowaz and others, Petitioner: | 


v.. The Commissioner of Wakfs, West 


Bengal and others; Respondents. 
Suit- No. 107 of 1976, D/- 12-8-1977, 
(A) Bengal Wakf Act (13 of 1934), S. 40 
— Permanent mutawalli — Cannot be 
appointed under S. 40. 


It is clear that the permanent muta- 
walli cannot be appointed by the Board 
or by the Commissioner because S. 40 
does not cover a situation of that nature. 
AIR 1961 SC 1095, Relied on. {Para 3) 


(B) Bengal Wakf Act (13 of 1934), Sec- 
tions. 46, 47 —— Commissioner appointing 
one of rival claimants as mutawalli — 
Order beyond scope of power — It is 
open to challenge under Art. 226. (Con- 
stitution of India, Art, 226), ; 

Where the Commissioner appointed 
one of the rival claimants for Mutwalli- 
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ship as Mutwalli, the order of appoiat- 
ment even though an administrative 
order, 


scope of the power and TTN affezt- 
ed the rights-of the parties... (Para 5) 

(C) Bengal Waki Act (13 of 1934), Sec- 
tions 46, 47 — Conflicting claims for 
mutwalliship — Commissioner cannot 
adjudicate on them even tentatively or 


to limited extent. 


Section 46 is: merely an administrative 
and ministerial section empowering the 
Commissioner to take, steps., It does -rot 
empower the ‘Commissioner to -decide a 
controversy, where there are contesting 
claims to the mutawalliship. Section-47 
also does not empower. the Commissiorer 
to decide anything as such. He is .a-so 
not empowered to decide the matter 
tentatively and to a limited extent, 
tentatively, in‘ the sense, that until tne’ 
question is finally decided by a Court of 
Law and limited to the extent for tae 
purpose of these sections. That power 
to make either such tentative or limited 
decision has not been given within tne 
scope of the power under S, 46 or under 
5, 47. Such power also cannot be read 
in the power under these sections as in- 
cidental to the power conferred by these 
sections. The power of enrolment of tne 
Commissioner has been given in a limit- 
ed manner. The Commissioner, on. bis 
own or on the petition made, may direct 
the mutawalli to apply for an enrolment 
or supply any information and may 
cause a wakf to be enrolled or amend 
the register: Therefore, when there is 
mutawalli to do all these various . acts 
the power of the Commissioner be- 
comes exercisable for amending the rz- 
cord but where there is no mutawalli, as 
such, or his title depends upon adjudica- 
tion, then this power. does not come into 
operation. Case law discussed. 


(Paras 6,7) 
(D) Bengal Waki Act (13 of 1934), S. 46 
— Appointment of mutawalli — Bro- 


thers of appointee, held, to have locus 
standi to challenge appointment. AIR 
1970 Cal 373, Relied on, (Para 8) 
Cases Referred: . Chronological Paras 
(1973) 77 Cal WN -940 
AIR 1970 Cal 373 8 
AIR 1961 SC 1095 3 
AIR 1954 Cal 436 : 5 
AIR 1951 SC 115 . . 5 
AIR 1944 Cal 46 : 47 Cal WN 374 5 
(1888) 21 QB 313, Queen v. Commrs, for 
Spl, Purposes of the Incomé-tax 5 
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bs was open to challenge under. 
» Art, 226 as the same was beyond «he 


“the 24th: Aug., 1933. 
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R. C. Deb with N. C. Roy Chowdhury 
and Hasan Imam, for. Petitioners; P. K. 
Das with Jafar, for Respondent No. 3; 
D. Basu, for thé Commissioner of Wakfs. 
“ORDER :— It appears that a Wakf 
was created by one Janab Ashraf Ali. 
Khan Choudhury by a- registered deed 
dated the 9th August, 1931 and one Syed 
Abdus Slek by a registered deed dated 
The said’ Waki was 
enrolled with the Office -of the Commis- 
sioner of Wakf as a single wakf estate 
on the basis of an enrolment applica- 
tion in *1936. After -appointment of 
Mutwallis, both: the deeds provided, that 
after. the death of the first Mutwalli or 
in his absence the next Mutvwalli will be 
as follows: 

3 .. and'in his absence His Male 
descendant, who will be his Sajjadana- 
shin in his place will be the Mutwalli 
and in that manner. in the absence of 
that Mutwalli his male descendants who 
will be his Sajjadanashin ir his place, 
will be the Mutwalli and in this manner 
the succeeding Sajjadanashin will be 
succeeding Mutwalli.” 

On or about the 6th Feb., 1953, the first 
Mutwalli Syed. Shah Ershad Ali Alqua- 
dri died: - He left three ‘sons, namely, 
Syed Shah Mustarshid Ali Alquadri, the 
respondent No. 3 herein, Syed Shah 
Rushaid “Ali Alquadri and Syed Shah 
Rushad Ali Alquadri. the respondent 
No. 4 herein, The eldest son applied on 


‘or about thè 13th March, 1953 to the 


Commissioner of . Wakfs : for mutation of 
his name as Mutwalli in the place of his 
late father, the outgoing Mutwalli. His 
claim was that he being the .surviving 
eldest son of the last Sajjadanashin, au- 
tomatically became the Sajjadanashin 
and consequently the Mutwalli in place 
of his late father under the century-old 
usage, custom and practice prevailing in 
his Holy family. His: second son, who 
is since dead and in support of whose 
claim the present application has been 
made, applied on the 30th Dec., 1953 for 
mutation on the ground that his father 
had nominated him as Sajjadanashin by 
Wasiatnama. The third son, namely, 
Syed Shah Rashad Ali Alquadri, the res- 
pondent No, 4 herein, however did not 
-put forward any claim for Mutwalliship. 
Both the contesting claimants filed docu- 
ments before the Commissioner at the 
hearing of the matter. The second son 
filed an alleged photostat copy of the 
alleged Wasiatnama. The first son pray- 


` ed for impounding it and also for taking 


the photograph. for examination by an 
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expert. -Thereafter,.on cr about the 9th 
Nov., 1953, the Commissioner of Wakis 
appointed the respondent No. 4 as a 
temporary Mutwalli for two years, The 
respondent No. 3, being the. first son and 
the claimant, on the 17th Nov., 1953, 
moved this Court under Art. 226 of the 
Constitution challenging the said order 
under S. 40 of the. Bengal Wakf Act, 
1934, passed. by the Commissioner. A 
rule nisi was issued in the Matter No. 
100 of 1953. The rule nisi came up for 
hearing before Mr. Justice D. N. Sinha, 
as the learned Judge then was, and the 
rule was made absolute on the 1lth 
March, 1954. I would have occasion to 
refer to certain observations in the de- 
cision of Mr. Justice Sinha in dealing 
with the contentions raised in this case. 
The Commissicner of Wakfs, however, 
being dissatisfied preferred an appeal. 
The appeal came up for hearing before 
Chief Justice Chakraborti and Mr. Jus- 
tice Lahiri and the appeal was allowed 
and the judgment and decision of Mr. 
Justice Sinha was set aside. There was 
a further appeal to the Supreme Court 
and the Supreme Court on or about the 
6th Feb., 1961 dismissed the appeal, The 
decision of the Supreme, Court will be 
referred to im connection with the 
power of the Commissioner of Wakfs to 
make an appointment of Mutwalli, It 
appears that thereafter there had been 
successive orders under S. 40 of the 
Bengal Wakf Act, 1934 and by the said 
orders the third son, being the respon- 
dent No, 4 herein, had from time to time 
been appointed temporary Mutwalli. 
The said orders were successively chal- 
lenged by the first son, being the res- 
pondent No. 3 herein. But before the 
rules could come up for hearing these 
became infructuous, because the im- 
pugned orders would have spent their 
force by efflux of time. Thereafter, on 
or about the Ist Sept., 1970, on the ex- 
piry of the immediately last appoint- 
ment under S 40 of the Bengal Wakf 
Act, 1934, the first son again applied to 
the Commissicner for mutation of his 
name as the Mutwalli. The Commis- 
sioner made an appointment of the third 
son again as the temporary Mutwalli. 
The first son, being the respondent No, 3, 
alleged that the said appointment was 
made without giving the others any 
hearing. He accordingly moved this 
Court under Art. 226 of the Constitution 
and obtained a rule nisi in Matter No. 
554 of 1970. It is stated that before Mr. 


Justice P, K. Banerjee, the third son ap- 
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peared but none else did. The second 
son, who was also a claimant for the 


Mutwalliship though had been made a „= 


party, did not appear. The challenge to.“ 
that order was on the ground that the 
Commissioner could not make any-order 
extending the life of the Mutwalli by 
5 years without hearing the petitioner 
in that' application, being the respondent 
No, 3 in the present application. Mr, 
Justice P. K. Banerjee by his judgment 
dated the 25th July, 1972 held that such 
an appointment could not be made with- 
out hearing the respondent No, 3. Th& 
learned Judge observed that the order 
of extension of appointment in favour of 
the respondent No 4 made by the Com- 
missioner of Wakfs must be held to be 
invalid as the extension had been made 
without giving the petitioner therein, 
being the respondent No. 4 herein, any 
opportunity ta skow cause why the 


‘Mutwalli should not be continued or 


terms thereof should not be extended, 
Mr. Justice Banerjee noted that it was 
contendee on behalf of the petitioner in 
that -application before the learned 
Judge, that at that moment there was 
no impediment for recording a per- 
manent Mutwalli. It was urged that 
the respondent No, 3 in that application 
had not raised any dispute in so. far as 
the appointment of the petitioner was 
concernec, as Mutwalli. His Lordship 
in those circumstances made the rule 
nisi absolute and directed. inter alia, as 
follows : ee an 


“The impugned order dated 18th Sept; 
1970 is set aside and there will be no 
order as to costs. The respondent Wakf 
Commissioner may however rehear the 
matter after giving the party .an op- 
portunity of being heard and thereafter 
decide about the question of the right of 
the parties to the Mutwalliship of the 
wakf preperty, There will be no order 
as to costs,” 

It appears that thereafter between 
January, 1974 and March, 1975 the Com= 
missioner of Wakis heard all the bro- 
thers at length on as many as 20 occa- 
sions and passed his order on the 22nd 


. March, 1975. After setting out the rival 


contentions and` the history of the case 
and the evidence produced before him, 
the Commissicner observed that under 
S. 47 of the Bengal Wakf Act, 1934, the 
Commissioner had to record the nama 
of the incoming Mutwalli on the death 
of the recorded Mutwalli, He. further 
noted that the Commissioner was to re. 
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cord the name of such incoming Mut- 
walli on ‘prima facie evidence’ of the 
right or title of such incoming Mutwali. 
The Commissioner recognised that he 
was not competent to decide wheth=r 
such prima facie right or title was 
genuine or not. That according to the 
Commissioner was the function of the 
Court of law. Thereafter the Commis- 
sioner noted that the Mutwalliship in 
respect of the applicant was dependant 
upon the question of Sajjadanashin and 
that question had not been decided by 
any competent Court of law. since 1953. 
Accordingly, the Commissioner had to 
take action on the prima facie eviden:e 
obtained so far. The Commissioner fur- 
ther observed that the interim Mutwa_li 
appointed by the Commissioner sinze 
1953 had failed to protect or preserre 
the interest of the Wakf and, therefore, 
there was little scope for applying, a: 
cording to the Commissioner, S. 40 again. 
He, therefore, concluded that he had to 
decide on prima facie evidence the rigat 
to Mutwalliship of the contending bra- 
thers, namely, the first and the second 
brother. He then discussed the prima 
facie evidence and the fact that the first 
brother seemed to be vitally interested 
in the protection of wakf property. He 
noted that the second brother had not 
taken step to vindicate his right in any 
appropriate Court of law and he ako 
noted the observations of Mr. Justice 
P. K. Banerjee, He held accordingly,— 


“Under the above circumstances, m 
the basis of prima facie evidence as 
already cited and in consideration of 
other facts and circumstances alrealy 
dealt with, and also in consideration of 
the above observations of Mr. Justice 
Banerjee, and in the best interest of thé 
wakf estate I hold that the name of the 
first son Syed Shah Mustarshid al 
Al-Quaderi should be recorded as mut- 
walli of the wakf estate situated at 23, 
Khanka Sharif Lane, Calcutta, uncer 
S, 47 read with S, 46 of the Act, in plece 
and stead of his father Hazarat Syed 
Shah Ershad Ali Al-Quaderi, the record- 
ed mutwalli since deceased.” 

The said order dated the 22nd of Marh, 
1975 is the subject-matter of challerge 
in this application under Art. 226 of the 
Constitution which was moved by ihe 
three petitioners on behalf of themselves 
and on behalf of the other disciples end 
members of the Quadaria order interest- 
ed in the Wakf estate of Mohamrred 
Asraf Ali Khan Choudhury and Syed 
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Abdus Salek and other Muslims interest- 
ed in the said wakf estate, A rule nisi 
was issued, 


2. The main question is whether the 
impugned order passed by the Commis- 
sioner is within the scope of law. In 
order to examine this contention it is 
n€cessary to refer to certain relevant 
sections of the Bengal Wakf Act, 1934. 
Section 6, sub-sec. (6) defines Mutwalli 
as follows: 


“(6) “mutwalli” means any person ap- 

pointed either varbally or under any 
deed or instrument by which a wakf has 
been created or by a competent autho- 
rity to be the mutawalli of a wakf and 
includes a naib mutwalli or other per- 
son appointed by a mutwalli to perform 
the duties of a mutwalli and save as 
otherwise provided in this Act, any per- 
son or committee for the time being 
managing or administering any wakf 
property as such.” 
Section 27 deals with general powers 
and duties and sub-sec, (1) of S. 27 deals 
with the functions of the Ccmmissioner 
and Cl. (a) includes the following func~ 
tions of the Commissioner— 

“(a) investigating (and determining) 
the nature and extent of wakfs and wakf 
property (causing whenever necessary, 
a survey of the wakf property), and 
calling from time to time for accounts, 
returns and information from mut- 
wallis;” 

Clause (e) of sub-sec. (1) of S. 27 includes 
the following— : 

“(e) generally, doing all such acts as 

may be necessary for the due control, 
maintenance. and administration of 
wakfs;” 
Chapter IV of the Bengal Wakf Act, 1934 
deals with the enrolment of wakfs and 
S. 46 in the said chapter deals with the 
power of the Commissioner to cause 
enrolment of wakfs and to amend the re- 
gister and the said section is in the fol- 
lowing terms. 


“46. The Commissioner on his own 
motion or on the petition of any person 
interested verified in the mannér re- 
ferred to in sub-sec. (7) of S 44 may 
direct a mutwalli to apply for the en« 
rolment of a wakf or to supply any in- 
formation regarding a wakf or may him- 
self collect such information and may 
cause any wakf to be enrolled or may at 
any time amend the register of wakfs.” 
By amendment introduced by the Ben- 
gal Wakf (Amendment) Act, 1935, Sec- 
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tion 46-A was introduced and provides 
as follows :— 

"46-A. Decision if a property is wakf 
property or a wakf is wakf-al-al-aulad.— 
Any question whether a particular pro- 
perty is wakf property or not or whe- 
ther a wakf is wakf-al-al-aulad or not 
shall be decided by the Commissioner 
whose decision, unless revoked or modi- 
fied by a competent Court, shall be 
final, and any decision of any such ques- 
tion made before or after the com- 
mencement of the Bengal Wakf (Amend- 
ment) Act, 1935 by a person appointed 
by the (State Government) under sub- 
sec. (1) of S. 2 of this Act shall be deem- 
ed to have been made by the Commis- 
sioner under this section.” 


Section 47 is to the following terms :— 


“47. Notification of changes in enrolled 
wakfs— (1) In the case of any change 
in the management of an enrolled wakf 
due to the death or retirement or re- 
moval of the mutwalli, the incoming 
mutwalli shall forthwith, and any other 
person may, notify the change to the 
Commissioner, ` 

(2) In the case of any other change in 
any of the particulars mentioned in Sec- 
tion 44, the mutwalli shall within (three 
months) from the occurrence of the 
change notify such change to the Com- 
missioner,” 

3. As mentioned hereinbefore, ‘the 
main question is whether the Commis- 
sioner had: the power to mutate the 
name of Hazarat Syed Shah Ershad Ali- 
Al-Quadari as mutwalli. The Commis- 
sioner has sought to exercise the powers 
under 5, 47 read with S. 46 of the Act 
set out hereinbefore. In this connection 
it may be relevant to refer to another 
section, namely, -S. 40 which deals with 
the power of appointment of mutwalli 
in certain cases. That power as provid 
ed in S. 40 is as follows: 


“40. Power to appoint a mutwalli in 
certain cases— In the case of any wakf 
of which there is no mutwalli or where 
the mutwalli is not available, or the 
mutwalli is, in the opinion of the Board, 
not capable of acting as such or where 
there appears to the Board to be an im- 
pediment to the appointment of a mut- 
walli, the Board may appoint for such 
period and on such conditions as it thinks 
fit a person to act as mutwalli.” 

In the case of Hazarat Syed Shah 
Mustarshid Ali Al-Quaderi? v, Commis- 
sioner of Wakf, -West Bengal, AIR 1961 
SC 1095 dealing with the appointment 


Quader Nowaz v. Wakfs Commr. (5. Mukharji J.) 


AL BR. 


made in respect of the instant Wakf. 
estate on the 9th Nov., 1953, under S. 40, 
the Suprame Court observed that a tem- 
porary mutwalli could be appointed 
either by the Board under S, 40 or if the 
powers and duties of the Board under 
that section had been delegated to the 
Commissioner under S. 29, then by the 
Commissioner. Where the board had 
not delegated its functions under S. 40 
to the Commissioner then under R. 2 of 
the Rules framed by the Government, 
the Commissioner was bound to make 
his report and recommendation, and the 
Board alone was empowered to appoint 
a temporary mutwalli under S, 40. It 
is not necessary for me to refer in de- 
tail to the decision of the Supreme 
Court, It is apparent that only in the 
continger.cies referred to under S. 40 
there is power to make an appointment 
of mutwalli by the Board or by the Com- 
missioner. Apart irom S, 40 and the cir- 
cumstances mentioned therein neither 
the Board nor the Commissioner can 
make any appointment of mutawalli. It 
is clear that the permanent mutawalli 
cannot be appointed .by the Board or by 
the Commissioner because §. 40 does 
not cover a situation of that nature. 
There is, therefore, no question of the 
Commissioner having any power to make 
any appointment, as such, of a per- 
manent mutawalli, 


4, The next question is whether the 
Commissioner has the power to record, 
where there is ary dispute as to the 
mutawalliship or make any entry conse- 
quently therein and whether, for that 
purpose, in a particular case where there 
is a dispute, the Commissioner has the 
power to adjudicate upon the rival 
rights of the claimants to the mutawalli- 
ship. Whether the right to mutate car- 
ries with it, as incidental or ancillary 
power, the right to adjudicate in case of 
a dispute over the mutawalliship is the 
main question that falls for considera- 
tion in this application. Whether there 
is such right of adjudication or not has 
to be decided in the light of the provi- 
sions of the section, 


5. On behalf of the respondent No, 3 
it was contended that in any event the 
order passed by the Commissioner was 
an administrative order and, as such, 
was immune from challenge in an ap- 
plication under Art. 226 of the Constitu- 
tion. It is not in dispute that any ad~ 
ministrative order, which is mala fide or 
which is passed in an arbitrary manner, 
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can be challenged. But that is not the 
ground of challenge in the instant case. 
In support of the argument that the im- 
pugned order was an administrative 
order, Counsel drew my attention to the 
observations of Edgley, J, in the case of 
Prasanna Dev v. Bisseswar Das, 47 Cal 
WN 374 (380) : (AIR 1944 Cal 46), There, 


the learned Judge observed that an ex | 


parte order made by the Commissicner 
under S. 46 of the Bengal Wakf Act, 
amending the register and altering the 
classification of a particular wakf, mere- 
ly on the representation of some inte- 
rested party, was an administrative 
order and not a final order, as contam- 
plated by S. 46-A, which could only be 
revoked or modified by a competent 
‘Court. A final order, contemplated by 
S. 46-A, was an order passed by the 
Commissioner in judicial or quasi-j.di- 
cial manner, after consideration of some 
questions within the section definitely 
in issue before him. But, in my ozin- 
ion, the question whether the impugned 
order is an administrative order is not 
of much significance. Because ever if 
it is an administrative order, if the ozder 
is beyond the scope of the power g-ven 
to the Commissioner adversely aflects 
the rights of the parties such an ad- 
ministrative order will be vulnerable to 
attack in an application under Art. 226 
of the Constitution. From this point of 
view the distinction between administra- 
tive and quasi-judicial orders has be- 
come very thin and has lost much ož ‘ts 
edge. The main question, as I have 
mentioned before, is the question whe- 
ther the impugned order can come with- 
in the scope of the power of the Com- 
missioner either under 8. 46 or under 
S. 47 or both the sections read together. 
Where an Act sets up a machinery for 
investigation of certain matters and 
carrying out certain matters, it is the 
provision of the Act which must pri- 
marily be looked into as to the scop2 of 
the powers given to different. authorities 
under the Act. In the case of Queen v. 


Commrs. for Special Purposes of the In-- 


come-tax, 21 QB 313 Lord Esher, M. R. 
in an illuminating and often quoted 
judgment at p. 319 of the report observ- 
ed as follows: 

“They (the Commissioners for Gereral 
Purposes) have to determine that ques- 
tion, and they must determine it, as it 
seems to me, according to the rule I rave 
laid down. But when they have deter- 
mined it, can their decision be ques-icn- 

ed afterwards? It will be said on the 
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one side that their jurisdiction depends 
on the decision of that question and 
applying a well-known formula, that 
they cannot give themselves jurisdic- 
tion by a wrong decision on the facts. I 
have considered that formula with great 
care and though it is correct enough for 
certain purposes, I think its application 
is often misleading. When an inferior 
court or tribunal or body, which has to 
exercise the power of deciding facts, 
is first established ‘by Aci of Parlia- 
ment, the legislature has to consider 


-what powers it will give that tribunal 


or body. It may in effect say that, if a 
certain state of facts exists and is shown 
to such tribunal or body before it pro- 
ceeds to do certain things, it shall have 
jurisdiction to do such things, but not 
otherwise. There it is not for them con- 
clusively to decide whether the state of 
facts exists, and if, they exercise the 
jurisdiction without its existence, what 
they do may be questioned, and it will 
be held that they have acted without 
jurisdiction. But there is another state of 
things which may exist. The legislature 
may entrust the tribunal or body with a 
jurisdiction, which includes the jurisdic- 
tion to determine whether preliminary 
state of facts exists as well as the juris- 
diction, on finding that it does exist, to 
proceed further or do something more. 
When the legislature are establishing 
such a tribunal or body with limited 
jurisdiction they also have to consider, 
whatever jurisdiction they give them, 
whether there shall be any appeal from 
their decision, for otherwise there ` will 
be none. In the second of the two cases 
I have mentioned it is an erroneous ap- 
plication of the formula to say that the 
tribunal cannot give themselves juris- 
diction by wrongly deciding certain facts 
to exist, because the legislature gave 
them jurisdiction to determine all the 
facts, including the existence of the. pre- 
liminary facts on which the further 
exercise of their jurisdiction depends, 
and if they were given jurisdiction so 
to decide, without any appeal being 
given, there is no appeal from such 
exercise of their jurisdiction.” 

Therefore, in each case, it has to be 
found out from the scope of the section 
whether the legislature has vested the 
authority or the Tribunal with the power 
to adjudicate the question upon which 
the Tribunal or the authority can exer- 
cise its function properly. In the case 
of Brij Raj Krishna v. Shaw Bros., AIR 
1951 SC 115 the Supreme Court had 
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dealt with the question where under 
S. 11 (i) of the Bihar Buildings (Lease, 
Rent and Eviction) Control Act, 1947, 
the Controller had been given power to 
go into certain incidental questions. The 
said section was to the following effect: 


“Notwithstanding . anything contained 


in any agreement or law to the contrary ` 


and subject to the provisions of S. 12, 
where the tenant is in possession of any 
building, he shall not be liable to be 
evicted therefrom, whether in execution 
of a decree or otherwise except— 

(a) in the case of a menth to month 
‘tenant, ‘for -non-payment of rent or 
breach of the conditions cf the tenancy, 
or for subletting the building or any 
portion thereof without the consent of 
the landlord, or if he is an employee of 
the landlord occupying the building as 
an employee, on his ceasing to be in 
such employment”, 

There the Supreme Court observed that 
the Act had entrusted the Controller 
with a jurisdiction which included the 
jurisdiction to determine whether there 
was non-payment of rent or not, as well 
as the jurisdiction, on fincing that there 
was non-payment of rent, to order evic- 
tion of a tenant. Therefore even if the 
Controller wrongly decided the question 
2f non-payment of rent and ordered 
aviction of the tenant his order could 
aot be questioned in any Civil Court. 
The Supreme Ccurt observed, at p. 117 
of the Report, that there could be no 
-Joubt that the case before the Supreme 
Dourt fell within the second category 
mentioned by Lord Esher, M. R. because 
shere the Act had entrusted the Control- 
“er with jurisdiction which included’ the 
surisdiction to determine whether there 
was non-payment of rent as well as the 
jurisdiction on the finding there was 
3on-payment of rent to order eviction. 
The Supreme Court observed, therefore, 
even if the Controller might be assum- 


ed to have wrongly decided the ques-- 


sion of non-payment of rent, that order 
could not be questioned in any Civil 
Court. In the case of Huzrat Syed v. 
Commr. of Wakf, AIR 1954 Cal 436 
which is a case relating to the instant 
"Nakf challenging the first . appointment 
made under Section 40, Sinha, J. had 
dealt with the nature of the power under 
Sections 46 and 47 of the Act. The 
learned Judge referred in this connec- 
"Mon to Sections 185. and 187 of the 
Calcutta Municipal Act, 1951 and ob- 
served that under S. 47 of the Bengal 
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Wakf Act, 1934 the ‘incoming mutwalli 
had to notify the death of the last mut- 
walli and the resulting change in the 
management of the Wakf. But neither 
such intimation nor the particulars en- 
tered in the register of Wakt created 
any title in mutavalli. His Lordship 
further observed that such procedure 
was akin to the mutation of nares in the 
Collectorate or Municipal records. It 
neither created nor destroyed one’s 
title. It may incidentally be mentioned. 
that S 186 of the Calcutta) Municipal 


- Act, 1951 only provides for giving a. 


notice of the transfer of the title but 
S, 187 deals with the entry of names of 
owners ard occupiers in assessment 
book specifically by sub-sec. (2). In case 


of controversy it empowers the Commis- . 
the question for the 


sioner. to decide 
purpose of that Act. The said section is 
in the folowing terms: 

“187. (1) Any owner or occupier may 
at any time apply to the Commissioner 
to have his name entered as owner of 


occupier, as the case may be, in the as- 


sessment book; and the Commissioner 
shall, after giving the parties interested 


an opportunity of being heard, unless 


there is sufficient reason to refuse such 

application, cause such name to be en- 

tered in the assessment book: 
Provided that if such application is re- 


fused, the reason for refusal shall be re-" 


corded in writing: 

Provided further that such apolication 
shall be disposed of within one year 
from the date of its receipt: 


(2) Where there are gradations of 
owners. or occupiers, and doubt exists as 
to who is entitled te have his name en- 
tered in the assessment book as owner 
or occupier of the premises, the Com- 


. missioner shall, after giving the parties 


interested an opportunity of being 
heard, determine which of the several 
owners or occupiers is sa entitled, and 
his decision shall remain in force for 
the purposes of this Act unless and until 


it is set aside by the order of a compe- 


tent Court. 


(3) No .ovmer or occupier whose name 


is not entered in fhe assessment book 
shall be entitled to object that any bill, 
notice of demand, warrant or other 
notice of any kind required by this. Act 


‘to be served on the owner or occupier 


of any land or building, has not been 
made out in his owr: name.” 

6. In the case of Jugal.Kishore Singri 
v. Bhagchas Officer, Raipur, (1973) 77 


ms 
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Cal WN 940 (941) A, K, Sen, J. had to, 
deal with the power of the Bhagzhas.. 


Officer under S. 19-B of the relevant Act. 
The said section reads as follows: 
"19-B:— (1) If a person owning any 
land terminates or causes to be termi- 
nated the cultivation of the land bz a 
bargadar in contravention of the provi- 
sions of the Act, then any officer speci- 
ally empowered by the State Govern- 
ment in this behalf, shall, on an applica- 
tion by such bargadar, by order direst:— 
(a) in a case where such land has not 
been cultivated, or has been cultivated 
by the owner or by any person on his 
behalf other than a bargadar, that the 
land be immediately restored to the ap- 
plicant and further that forty per cent of 
any produce of the land shall be forfeit- 
ed to the State Government and the re- 
maining sixty per cent of such crops 


shall be retained by the applicant. 


(b) in a case where such land has ‘seen 
cultivated by a new bargardar engaged 


by the owner, that the land be restored 


at. the end of the cultivation season to 
the applicant and further that the new 
bargardar shall retain fifty per cent of 
the crops harvested before restoration 
and make over the remaining fifty per 
cent of such crops to the applicant. 


(2) An appeal shall lie to the Collector 


. against any order made under sub-s. (1). 


(3) For purposes of sub-sec. (2), Callec- 
tor shall include an Additional Collec- 
tor, a Deputy Collector, a Sub-Collector, 
a Sub-Deputy Collector, or any officer 
specially empowered by the State Gov- 
ernment in this behalf.” 


The learned Judge came to the conclu- 
sion that the Bhagchas Officer had the 
right to decide whether the termination 
was of a person who has a jotedar cr a 
bargadar, Therefore, His Lordship came 
to the conclusion that the relationship of 
jotedar and bargadar had to be decided 
for the purpose of the Act by the Bhag- 
chas Officer under S, 19-B. In the instant 
case, as mentioned hereinbefore, the 
Commissioner has only the power under 
S. 46 to collect information and to armend 
the register of Wakf under S. 47 and it 
empowers the person to notify the 
changes. It does not empower the Com- 


missioner to decide anything as such. The 


language used in 5, 46-A, in my opinion, 
is significantly different from S. 46. Sec- 
tion 46-A empowers the Commissioner to 
decide certain matters and that decision, 
by the terms of S, 46-A, has been made 
good, subject to the final decision by the 
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Court. But S, 46 is merely an admin- 
istrative and ministerial section em- 
powering the Commissioner to take steps. 
It does not, in my opinion, empower the 
Commissioner to decide a controversy, 
where there are contesting claims to the 
mutawalliship snd the entry is depen- 
dent upon the adjudication specially. 
This would be clear if S. 46 and S. 47 ist: 
contrasted with S. 46-A of the Act. The 
Commissioner in his order has observed 
that he was deciding the matter on 
prima facie evidence. There is no ques- 
tion, when evidence has been adduced 
by both sides, which are contradictory 
and conflicting, of deciding the matter 
prima facie, What the Commissioner in- 
tended to say perhaps was that he was 
deciding the matter tentatively and to 
a limited extent, tentatively, in the 
sense, that until the question is finally 
decided by a Court of Law and limited 
to the extent for the purpose of this 
section, But that power to make either 
such tentative or limited decision has 


“not been given within the scope of the 


power under S. 46 of the Act or under 
S. 47 in contradistinction to S. 46-A. 

7. It was contended on behalf of the 
respondent Commissioner that he had 


‘merely recorded the fact as to who was 


mutawalli. 1 have noted the definition of 
mutawalli. If the Commissioner had made 
the éntry on the ground that the res- 
pondent No. 3:'was the person, for the 
time being, managing or administering 
the Wakf property, perhaps he could 
have exércised his power in such a man- 
ner but he had not purported to make 
the entry on the ground that the person, 
who is claiming to be entered as a muta- 
walli is the person who is managing or 
administering the Wakf property, as 
such, The mutawalli to be recorded 
means, either a person appointed either 
orally or by instrument or by a compe- 
tent authority, In this case, among the 
two rival claimants, the question in- 
volved was, who was the Sajjadanashin 
and whether the appointment, by the 
Will or Wasiatnama alleged to have been 
made in favour of the deceased’s second 
son, was valid or not. In the case of such 
a controversy, in my opinion, there was 
no scope for making a prima facie entry. 
As I have noted, the language used by 
the Calcutta “Municipal Act in sub-s, (2) 
of S. 187 is significantly different and 
it empowers specifically the Commis- 
sioner of Caleutta Corporation to make . 
a decision, where there are contesting 
claimants. In this case, the Commissioner, 
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eing a creature of the statute, is 






not 


s true that it is well-known rule of con- 
struction that power given to an autho- 
rity must be so construed as to make the 
axercise of the power effective and to 
read in the power such authority or in- 
zidental power which will make the 
power effective. It was contended that 
unless it was held that there was the 
power in the Commissioner to make a 
decision tentatively and limited for the 
purpose of the Act for the purpose of re- 
zording an entry, where there are rival 
claimants, then it would be difficult and 
sometimes it would be impossible for 
the Commissioner to exercise his power 
f enrolment. But the power of enrol- 
ment of the Commissioner has been given 
in a limited manner, The Commissioner, 
n his own or on the petition made, may 
jrect the mutawalli to apply for an en- 
rolment or supply any information and 
ay cause a Wakf to be enrolled or 
mend the register, Therefore, when 


ous acts that the power of the Commis- 
sioner becomes exercisable for amending 
the record but where ‘there is no muta- 
walli, as such, or his title depends upon 
adjudication, then this power does not 
ome into operation. Therefore, in my 
opinion, there is no question of this 
power becoming nugatory without the 
incidental or ancillary power. 





8. Incidentally, it may be mentioned 
hat it was contended thai the petition- 
ers have no locus standi, as such. But in 


view of the decision in the case of Sree, 


Kalimata Thakurani of Kelighat v. Ram 
Thandra Chatterjee, AIR 1970 Cal 373. 
I am unable to entertain this contention 
tor the purpose of this application. 


%. For the reasons stated, the Rule, 
therefore, succeeds, The order of the 
ommissioner is quashed, But this order 
vill not prevent the Comrnissioner either 
irom making a fresh order in accordance 
with the law or making any appoint- 
ment under S. 40 of the Bangal Waki 
Act, 1934. In the facts and circumstances 
of this case, parties will pay and bear 
their own costs. 


Rule made absolute. 
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there is mutawalli to do all these vari- 
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MRS. PADMA KHASTGIR, J. 

Basdeo Prasad Khemka, Plaintiff v. 
Union of India, Defendant. 

Suit No, 325 of 1965, D/- 5-7-1977, 

Limitation Act (36 of 1963), S. 14 — 
Exclusion of time spent in infructuous 
proceedings prosecuted in good faith — 
‘Good faith’ —- Meaning -— Burden is on 
the plaintiff to show that he exercised 
due diligence and caution. 


_ Section 14 of the Limitation © Act 
must be liberally construed. This sec- 
tion does not give a discretion to the 
court but on the other hand the litigant 
is entitled as a matter of right to ex- 
clude the period spent in infructuous 
proceedings provided the requisite condi- 
tions are satisfied by the plaintiff. Sec- 
tion 14 requires good faith and due dili- 
gence, (Para 7) 


While considering S. 14 the definition 


of good faith given by the Limitation 
Act should be applied. Therefore, the 
rule as to what is a good faith is a mat- 
ter to be decided on the facts and cir- 
cumstances of each case. Indulgence 
should be granted where the error is one 
which might have teen committed by a 
reasonable and prudent man exercising 
due diligence and caution, The burden 
of proof is on the plaintiff to show that 


he exercised due diligence and caution. 
ue (Para 9) 
In the present case: the first suit 


against the same defendant for the same 
cause of action was dismissed on the 


ground that no leave under Cl. 12 of the . 


Letters Patent was obtained; 


Held that the very fact that immedi- 
ately after the first suit was heard and 
dismissed the plaintiff lost no time in 
filing the present plaint on the very next 
day showed his bona fides. The plaintiff's 
Solicitor had prayed for leave under 
Cl. 12 before the learned Master. There 
had been ro laches on the part of the 
plaintiff or its Solicitor but it was only 
an honest omission through inadvertence 
of the authority concerned to get the 
signature o? the learned Judge over and 


above the endorsement ‘Cl. 1%. The plain- ` 


tiff was not guilty of negligence and/or 
„laches and as such was entitled to ex- 
clude the time spent in prosecuting the 
previous suit. Case law discussed. 
(Paras 9, 10, 17) 
Anno AIR Comm, Limitation Act 5th 
(1976) Edn., S. 14, N. 20. 
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S. N. Modak with N. C. Mitra, for 
Plaintiff: M, N, Banerjee with P. K. Sen, 
for Defendant. 


ORDER:— The plaintiff has filed the 
present suit against the Union of India, 
inter alia, for recovery of Rs. 46,712.62 
as price of 3300 tons of Bhusha, interest, 
cost, etc. The first plaint against the 
same defendant for the same cause of 
action was filed on 14th May 1949, A3 
the part of the cause of action arose 
within and part of the cause of action 
arose outside the jurisdiction, it became 
necessary to obtain leave under Cl. 12 
of the Letters Patent. On 22nd March 
1949 the plaintiff served a notice unde? 
S. 80 of the Civil Procedure Code on the 
defendant and it was received on 19th 
April 1949, 

2. The then prevalent practice of ob- 
taining leave under Cl. 12 of the Letters 
Patent was different from what it is now 
today. In the sense, the plaintiff through 
its Solicitor or Advocate had to file the 
plaint with the Master and pray for leave 
under Cl. 12 and the learned Master after 
scrutiny of the papers on its turn would 
make an endorsement on the original 
plaint to that effect and would submic 
before the Judge for scrutiny. 

3. In the present case, the original 
plaint was also presented before the 
Master who made an endorsement on the 
original plaint and admitted the plain: 
but there is no signature of any learned 


Judge over the endorsement put by the. 


learned Master. 

4. It appears from the original Writ 
of Summons served on the defendan: 
there is a rubber stamp to the effec: 
“Leave granted under Cl. 12 of the Let- 
ters Patent”, The Writ of Summons was 
signed by Sri P, K. Bose, the then Regis- 
trar on 19-5-49. The suit being Suir 
No. 1819 of 1949 was heard and dismiss- 
ed on 15-2-65 on the ground that no 
leave under Cl. 12 was obtained and also 
on the ground that the suit was  filec 
before expiry of two months from the 
date of service of notice under S. 80 of 
the C. P. C. On the very next day the 
plaintiff filed the present suit and pre- 
sented the plaint and obtained the neces- 
sary leave, After the case was opened 
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by Mr. S. N, Modak, Barrister-at-Law 
with Mr. N, C. Mitra, Barrister-at-Law, 
the following issues were raised: 

1. Did the plaintiff carry on business 
under the name and style of Express 
Dairy as alleged in the plaint? . 

2, Was there any contract hy and be- 
tween the parties in January 1947? If so, 
is the alleged contract valid and binding 
on the defendant? f 

3. Did the property in the cese pass in 
the plaintiff on payment of Rs, 41,000? 

4. Did the plaintiff fail or neglect to 
remove the total quantity of bhusas? 

5, What is the total quantity of bhusas 
removed by the plaintiff? 

6. Is the plaintiff entitled to a sum of 
Rs. 46,713.62 by way of refund? 

7. Is the suit barred by law of Limi- 
tation? 

8. Is the suit barred by the principles 
of res judicata and by the principles 
analogous thereto? 

9. Has this Court jurisdiction to try 
this suit? 

10. To what relief, if any, is the plain- 
tiff entitled? 

5. Mr. M, N. Banerjee, appearing 
with Mr, P. K. Sen, Barrister-at-Law 
has submitted that as the suit is barred 
by the law of limitation and is liable to 
be dismissed with cost in order to avoid 
prolonged hearing and unnecessary costs, 
the issue on the point of limitation 
should be decided by me first as there 
was no opposition on behalf of the plain- 
tiff and as also I felt that it might help 
the parties if the point of limitation is 
decided, I ‘allowed the parties to argue 
the point of limitation before me. Mr. 
Banerjee very strongly contended that 
the present suit is barred by the law of 
limitation and he submitted’ that the 
plaintiff is not entitled to get benefit un- 
der S. 14 of the Limitation Act as there 
has been negligence and laches on the 
part of the plaintiff in not obtaining leave 
under Cl. 12 of the Letters Patent,. As 
such the plaintiff cannot contend that he 
prosecuted the. previous proceeding in 
good faith and with due diligence. In this 
respect he relied on some decisions. 


6. Mr. S. N. Modak on the ‘contrary 
stated that his client is not guilty of any 
laches and/or negligence and he has done 
whatever he could do under the facts 
and circumstances as stated above and 
also in view of the practice that was 
prevalent in those days regarding obtain- 
ing of leave under Cl. 12 of the Letters 
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Patent. He further relied on some deci- 
sions, — 

7. Section 14 of the Limitation Act 
provides for exclusion of time in com- 
puting the period of limitation for any 
suit during which the plaintiff has been 
prosecuting with due diligence another 
proceeding whether in a court of first 
instance or revision against the defen- 
dant that shall be excluded, where the 
proceeding relates to the same matter in 
issue and is prosecuted in good faith in 
a court which from defects of jurisdic- 
tion or other cause of a like nature is 
unable to entertain it. This principle 


apolies-to cases where the person brings ` 


the previous suit not only in a wrong 
court but also where he brings the case 
in the right court is nevertheless pre- 
vented from getting a trial on the merits 
by reason not of any defect in jurisdic- 
tion but also for cause of like nature, 
Thus, S. 14 of the Limitation Act must 
be liberally construed. This section does 
not give a discretion tc the court but on 
the other hand the litigant is entitled as 
a matter of right to exclude the period 
spent in infructuous proceedings provid- 
ed the conditions laid down in the sec- 
tion are fulfilled. The power given under 
5. 5 of the Limitation Act is discretion- 
ary but the power under S. 14 is manda- 
tory if the requisite conditions are satis- 
fied by the plaintiff. Section 14 requires 
good faith and due diligence. Section 2 
sub-clause (h) gives the definition of 
what is good faith in the following 
menner: 

“Nothing. shall be deemed to be done 
in good faith which is not done with due 
care and attention.” 

8. But the General Clauses Act 
S, 3 defines. good faith as follows:— 

“A thing shall be deemed to be done 
in good faith where it is done honestly 
whether it is done negiigently or not.” 


% Although the detinition given un- 
der the Limitation Act is stricter than 
the definition given in the General 
Clauses Act while considering S. 14 the 
definition of good faith given by the 
Limitation Act shoulg be applied. There- 
fore, the rule as to what is a good faith 
is a matter to be deciced on the facts 
and circumstnces of each case. I feel in- 
dulgence should be grented where the 
error is one which might have been 
committed by a reasonable and prudent 
man exercising due diligence and cau- 
tion. The burden of proof is on the plain- 
tiff to show that he exercised due dili- 


in 
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gence and caution, In the present case in 
view of the fact that the then Mr. Justice 
Law delivered a judgment on 15th Feb- 
ruary 1965 and in the said judgment ob- 
served on examination of the original 
plaint filed that there was an, endorse- 
ment tc the following effect: “CL 19” 
and that was dane by the then Master 
and also he came to the conclusion that 
no leave was in fact obtained from a 
learned Judge, Although the question of 
due care, attention and diligence as also 
of negligence and lack of good faith is 
a question of fact and depends on the 
facts and circumstances of each case. In 
view of the above finding of the Hon’ble 
Mr. Justice U. C. Law, as he then was, 
it was not necessary to go into the evi- 
dence all over again on the point of ob- 
taining leave under Cl, 12 of the Letters 
Patent. In the present case, the only 
thing the Solicitar for the plaintiff could 
do was to crave leave under Cl. 12 of the 
Letters Patent and also to pray for the 
same from the learned Master and pre- 
sent the plaint in the department. Ac- 
cording to the then prevalent practice 
after the plaint was exhibited by the 
learned Master the plaintiff's Solicitor 
had nothing further to do but to rely on 
the department for the necessary action 
as once the plaint is filed nobody is en- 
titled to look into the plaint and it was 
not possible for the plaintiff's Solicitor to 
go and check and/or verify the same 
himseif. The very fact that immediately 
after the first suit was heard and dis- 
missed the plaintiff lost no time in filing 
the present plains on the very next day 
and showed his bona fides, Unless the 
plaintiff's Solicitcr has prayed for leave 
under Cl, 12 before the learned Master 
the endorsement to that effect would not 
original plaint. 
Moreover, it appzars that not only the 
plaintiff's Solicitor but also the then 
Registrar, Sri P. K. Bose was under the 
impression that leave has already been 
granted. AS suck, such en endorsement 
was made on the original Writ of Sum- 
a and that was served on the defen- 
ant, i 


“There is no higher principle for the 
guidance of court than the one that no 
acts of courts should harm a litigant and 
it is the bounden duty of the courts to 
see that if a person is harmed by a mis- 
take of the court he should be restored 
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to the position he would have occupied ° 


but for that mistake, This is aptly sum- 
med up in the maxim ‘actus curiae nemi- 
nem ¢ravabit’.” 
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10. I am of the opinion that in this 
particular case there has been no laches 
on the part of the plaintiff or its Solici- 
tor but it was only an honest omissior: 
throuzh inadvertence of the authority 
conce:ned to get the signature of the 
learned Judge over and above the en- 
dorsement “Cl, 12”. x i 


11. The decision reported in AIR 1974 
Cal 231 is also on the point where leave 
to sue under Cl, 12 of the Letters Patent 
was granted but the learned Judge by 
a mistake did not sign it and it was 
argued that in the absence of leave to 
sue the suit was not maintainable. But 
it was held in that case that the mistake 
of the Judge or the officer of the Court 
should not harm the plaintiff and he 
should be restored to the position hs 
would have occupied but for the mis- 
take on the principle of maxim ‘actus 
curia2 neminem gravabit’, 


12. In the above case the facts wer2 
similar and it was held that the mistak? 
was on the part of the learned Judg2 
and also of the learned Master whos? 
duty it was to see that the plaint was 
signed by the learned Judge: 


13. Another Division Bench judgment 
of this Hon'ble High Court reported in 
AIR 1938 Cal 377 strongly relied on by 
Mr. M. N, Banerjee is also on the point 
of S. 14 of the Limitation Act and tha 
decision reported in AIR 1938. Cal 377 
holds that S. 14 of Limitation Act does 
not epply where the first suit has failed 
owing to the negligence of the plaintiff. 
In that suit the plaintiff as the Attorney 
knew that the cause of action was only 
partly within the jurisdiction of this 
High Court and hence leave of the Court 
under Cl. 12 of the Letters Patent was 
necessary in order that this Court might 
have jurisdiction to entertain the cas? 
but the plaintiff and the Attorney did 
not make any application for leave. As 
in that particular case the learned 
Judges came to the conclusion that the 
plaintiff and/or his Attorney were guilty 
of negligence, naturally the learned 
Judges could not give any relief under 
S. 14 of the Limitation Act as the pre- 
requisite condition of that section was 
not fulfilled in that case. Inthat parti- 
cular case the learned Judges examined 
the criginal plaint and could not accept 
the statement of the Attorney that hə 
made clear to the Master that he desired 
to asx for leave, with regard to this casa 
as where such a request is made tha 
endorsement made upon the plaint is dif- 
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ferent from the endorsement where no 
such leave is required, Im the case where 
leave under CL 12 is required the en- 


‘dorsement regarding leave under Cl. 12 


is there and the plaint is admitted there- 
after giving the date. On facts alone the 
case reported in AIR 1938 Cal 377 can 
be distinguished from the facts of this 
case as it appears from the original plaint 
in this case that there is such an en- 
dorsement regarding leave under Cl. 12 
although not signed by the learned 
Judge. From that endorsement alone, it 
would be evident that the Sclicitor for 
the plaintiff must have applied for leave 
under Cl, 12 of the Letters Patent other- 
wise that endorsement would not have 
been- there, jt is true, grant of leave is 
not a mere formality and the Solicitor 
must not take it for granted that leave 
is always given when asked for but in 
the present case the very fact of the ex- 
istence of the endorsement on the origi- 


. nal plaint as also the endorsement on 


the original Writ of Summons must have 
‘misled the plaintiff and/or his Attorney 
and there has been no lack of boma fides. 
The decision reported in AIR 1944 Lah 
136 (FB) also deals with S, 14 of the 
Limitation Act. In that particular case 
reference has also been made in respect 
of cases where the suit has been ‘brought 
without proper leave or because no no- 
tice under S, 80 of the C.P.C. is given. 
The first suit of the plaintiff failed or 
became infructuous as the court could 
not entertain the plaintiffs claim unless 
leave under Cl. 12 was obtained and also 
because of non-expiry of the period of 
two months of the notice under S. 80 of 
C.P.C, The plaintiff's first suit failed not 
because of defect of jurisdiction but be- 
cause of the “other cause of a like na- 
ture”. The words “or other cause of a 
like nature” must be read so as to make 
it impossible for a court to entertain the 
suit and prevent it from deciding on its 
merit. The Full Bench decision of the 
Lahore High Court {AIR 1944 Lah 136) 
states that S. 14 of the Limitation Act 
has been applied- in cases where the :suit 
has failed because it was brought with- 
out prior leave or where the suit failed 
as no notice under S. 80 of the ‘C.P.C. 
was given. i 

14. Applying the above ‘principle in 
the present case it is apparent that al- 
though the then Hon'ble Mr, Justice 
U. C. Law had jurisdiction to decide the 
ease of the plaintiff on merits but -was 
unable to entertain the same on account 
a technical defect and it was not possible 
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for the Hon’ble Court to proceed and 
consider on merits. In the case reported 
in AIR 1971 SC 2312 the above Full 
Bench decision of the Lahore High Court 
has also been referred to. In that decision 
the learned Judges of the Supreme Court 
defined the meaning of the words “like 
nature” and “is unable to entertain”, Re- 
ference has also been made and illus- 
trations of cases have been given which 
would be covered by the words ‘or other 
causes of a like nature’, Such cases in- 
clude suits failing because no notice 
under S. 80 of the C.P.C, was given. In 
each of these cases the court did not lack 
jurisdiction but the suit could not be 
proceeded with and disposed of until the 
statutory conditions or other provisions 
laid down had been satisfied and/or ful- 
filled. 


15. In the ‘said case the Supreme 
Court held that the words “or other 


cause of a like nature” must be construed . 


liberally. The case repcrted in AIR 1951 
Pat 382 deals with the case where the 
plaintiff withdrew the suit with leave of 
the Court to sue afresh on the ground 
that it was filed wittirn two months of 
service of notice under S. 80 of the C.P.C. 
and it was held in that case that the 
plaintiff was entitled to exclude the 
period of pendency of the suit in com- 
` puting limitation for a fresh suit. 


16. In a case reported in AIR 1955 
Cal 353 Mr, Justice K. C. Chunder, as ne 
then was, decided that — “negligence by 
itself does not show want of good faith 
where General Clauses Act applies", He 
further held that the definition given in 
the General Clauses Act applies to S. 14 
of the Limitation Act. It is only in the 
Penal Code that good faith requires due 
care and attention, 


17. In conclusion, I am of the opinion 
considering the facts and circumstances 
of the case and applying the legal prin- 
ciples, that the plaintiff is not guilty of 
negligence and/or laches and as such is 
entitled to exclude the time spent in 
prosecuting the previous suit being Suit 
No. 1819 of 1949. Thereafter, I hold that 
the present suit’is not barred by the Law 
of Limitation and as such J answer | the 
issue No. 7 in the negative. 


Order accordingly. 


Padma Rani y. Panchkari 


ALR. 


AIR 1978 CALCUTTA 104 
NIRMAL CHANDRA MUKHERJI AND 
BANKIM CHANDRA RAY, JJ. — 

Smt. Padma Rani Ghosal, Appellant v. 
Panchkari Ghosal and another, Respon- 
dents. 

A. F, A. D. No. 975 of 1967, D/- 17-3- 
1977.* 

{A) Civil P. C. (5 of 1908), S. 100 — 
Concurrent findings of fact based on evi- 


dence — Cannot be interfered with im 
second appeal. 
The findings arrived at concurrently 


by the two Courts below on an appre- 
ciation of the evidence on record viz. 
that the land-in-suit was given to plain- 
tiff No. 2 for her benefit and advance- 
ment by the plaintiff's father though the 
Kobala was made, in the name of the de- 
fendant without the passing of any con- 
sideration thereon, that the defendant 
was holding the land as trustee for plain- 
tiff No, 2 and that it was a case of re- 
sulting trust in favour of the real and 
beneficial owner, plaintiff No. 2 under 
S. 80 of the Trusts Act are findings 
fact and could not be interfered with in 
second ` appeal, (Para 12) 

Anno.— AIR Comm. C.P.C.. 8th 1971 
Edn. Ss. 100-101 N, 54. 


(B) Trusts Act (2 of 1882), Ss. 14, 32, 


82 — Constructive or resulting trust — - 


Duty of trustee — Trustee not to set up 
adverse title to land held by him as 
trustee — Nor can he mix his own pro- 
perty with trust property — Trustee 
building house on land held by him as 
trustee and claiming it as his own — 
Onus of proof — Right to compensation 
for structures raised, (T. P. Act (1882), 
S. 51 — Applicability). 

Under S. 14 Trusts Act a trustee is not 
permitted to invoke formal title in him- 
self in respect of the trust property ad- 
versely against the interests of the bene- 
ficiary —- Nor can he be allowed abso- 
lute ben?ficial title to it regardless of the 
trust. ATR 1949 PC 61 and AIR 1922 PC 
325 Rel. on. (Para 13) 

In the instant case it was held that the 
defendant being in the position of a 
trustee holding the property for the 
plaintiff No. 2 who was the real and be- 
neficial owner of the same, the onus 
was upon the defendant to prove by co- 


*(Against decree of S. N. Bagchi, Addl. 
Dist, 3., 7th Court, Alipore, D/- 13-5- 
1963.) 
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gent evidence that he constructed the 
house on the suit land with his own 
money bona fide believing the same to 
be his property. As the defendant could 
noi prove that he had the necessary fund 
or had any source of money to make the 
constructions on the suit land the plain- 
tiff No. 2 was entitled to the land in suit 
with structures thereon. Moreover, the 
suit land having been given to the plain- 
tif? No, 2 for her benefit and advance- 
ment by her father by the kobala wnich 
is without any consideration, it could 
nct be said that tne defendant made the 
structure on the disputed land under a 
bena fide claim of title to the land. 3ec- 
tion 51 of the T. P. Act has no app-ica~ 
tion to this case. AIR 1940 Cal 356 and 
ATR 1965 SC 1812, Ref. to, 

Under S. 32 of Trusts Act a trustee is 
entitled to be reimbursed on the expenses 
incurred properly by him about the 
realisation, preservation or benefit of the 
trast property, or the protection or sup- 
pert of the beneficiary. The defendant 
wao has set up his own title to the trust 
property adversely against the interest 
of the cestui que trust, is not entitled to 
be reimbursed for the expenses made 
for the structures on the said land and 
S. 32 cannot be invoked in this case. 

(Pare 15) 

Anno: 3 AIR Manual Trusts Act S, 14, 
N. 1; S. 32, N, 1; AIR Comm. T. P. Act 
4th 1968 Edn. S. 51, N. 1. 


Cases Referred: Chronological Faras 
A-R 1965 SC 1812 14 
AIR 1960 SC 100 8, 13 
AIR 1949 PC 61 &, 13 
ACR 1940 Cal 356: 44 Cal WN 247 5, 14 
ALR 1922 PC 292: 49 Ind App 286 9 
AR 1922-PC 325 13 

Ranjit Kumar Banerji, Deba Prasad. 


Chowdhuri, Prabir Kumar Samanta, for 
Appellant; Padmabindu Chatterji (for 
Ns. 1) and Dinesh Ch. Roy and Naresh 
Ch. Ganguly (for No. 2), for Reson- 
dents. 

B. C. RAY, J.:— This appeal at the 
instance of the plaintiff No. 2 is against 
the judgment and decree dated May 13, 
1963 passed in Title Appeal No. 994 of 
1663 by Additional District Judge, Tth 
Court, Alipore modifying the judgment 
arid decree dated June 27, 1962 passed by 
Subordinate Judge, 7th Court, Alipore in 
Title Suit No. 66 of 1957 and it arises 
out of a suit for declaration of title and 
recovery of possession of the suit land or 
in the alternative for cancellation oz the 
kobala standing in the name of the de- 
fendant. 
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2. The salient facts of the case are 
that the plaintiffs father Mahadeb 


Banerjee and the plaintiff No. 1 Durga 
Charan Banerji, brother of the plaintiff 
No, 2, arranged the marriage of plaintiff 
No. 2 with the defendant’s son Prodyote 
Kumar Ghosal. On the demand of the 
defendant the plaintiff's father had to 
give a sum of Rs. 4,000 as dowry to .the 
defendant who gave thirty Bharis of gold 
ornaments to plaintiff No, 2 prepared out 
of the said money. The plaintiff’s father 
also gave Rs. 400 in kind at the time of 
marriage. Immediately before the marri- 
age the defendant on coming to know 
that the plaintiffs father Mahadeb. 
Banerjee who was a broker was shortly 
going toacquire the disputed plot of land 
at a nominal price from one Dr. Bise- 
swar Dutta in appreciation of his services 
rendered to him suggested to the plain- 
tiffs father for making a gift of the said 
land to plaintiff No, 2 and the defendant 
promised to construct a dwelling house 
thereon at his own cost for the benefit 
of the plaintiff No. 2. The plaintiffs 
father agreed to give the said land to 
plaintiff No. 2 as soon as the same would 
be available to him. The marriage of the 
plaintiff No. 2 with the son of the de- 
fendant was solemnised on Nov. 28, 1947. 
Immediately after marriage the defen- 
dant wanted to have the said land trans- 
ferred and he put pressure on the plain- 
tiff No. 2 to have the transfer of the land 
made by her father soon. The plaintiff 
No. 2 communicated the said proposal to 
her father and brother, the plaintiff No. 1. 
The plaintiff's father Mahadeb had to 
accept the proposal of the defendant on 
the importunities of the plaintiff No. 2. 
The defendant suggested that the con- 
veyance of the suit land should be taken 
directly in his name from Dr, Biseswar 
Dutta. But Dr. Biseswar Dutta diq not 
agree to it, Thereupon Mahadeb Banerjee 
got the conveyance executed by Dr. 
Dutta in the name of plaintiff No. 1 
Durga Charan on March 22, 1948. On 
the suggestion of the defendant to exe- 
cute a kobala in respect of the suit land 
in his name instead of making a deed of 
gift in favour of his newly married 
daughter-in-law, plaintiff No. 2 the plain- 
tiff No. 1 and his father eventually 
yielded to his proposal, On April 24, 1948, 
the plaintiff No, 1 executed a deed of 
sale without any consideration in the 
name of the defendant for the benefit 
and advancement of his sister, the plain- 
tiff No. 2, Padmarani. It has been stated 


that the house standing on the said land 
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was constructed by the 
within his own money but with the 
dowry money of Rs. 4,000 received by 
the defendant from the plaintiff’s father 
for purchase of ornaments for the plain- 
tiff No, 2. The defendant, it has been 
pleaded, had no means or source of in- 
come to provide the money required for 
construction of the house on the suit land. 
The conveyance in question is for the 
benefit and advancement of the plaintiff 
No, 2 and structures standing thereon be- 
ing constructed with her money she is 
entitled to the same. This suit had been 
filed jor declaration of the plaintiffs 
title to the suit property and for re- 
covery of possession, There is also an 
alternative prayer for cancellation of 
the kobala as the same was vitiated by 
fraud, coercion and undue influence. 


3. The defendant contested the claim 
of the plaintiff denying the allegations 
that the deed of sale was without con- 
sideration and the same was made in 
his name for the benefit of plaintiff 
No. 2..It has been stated that the said 
land was purchased by the defendant 
from the plaintiff No. 1 on payment of 
consideration money mentioned therein 
and as such the plaintiffs could not get 
any relief in the suit. It has also been 
contended that the suit being one for 
cancellation of the deed was barred by 
limitation being filed beyond the pre- 
scribed period, It was also pleaded that 
this suit was filed as a counter blast to 
the divorce suit which was decreed. 


4. On June 27, 1962, the Subordinate 
Judge, 7th Court, Alipore, after hearing 
the parties held that the suit was one 
for declaration of title anc recovery of 
possession and the plaintiff could bring 
such’ a suit without praying for cancel- 
lation of the instrument. The suit was 
not barred as Art, 91 of Limitation Act 
did not apply. The plaintiffs also at the 
time of hearing abandoned the alterna- 
tive prayer for cancellation of deed. It 
was also held that the land-in-suit was 
given to plaintiff. No. 2 as dowry of her 
marriage and she was the real owner 
thereof though the kobala stood in the 
name of the defendant. It was further 
held that construction on the suit land 
was raised with the money of the plain- 
tiff No. 2 and the same, therefore, be- 
longed to her. The defendant was held 
to be a trustee for the plaintiff No, 2 as 
the land was given to her by a kobala 
in the name of the defendant and as 
such the improvements made thereon 
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‘to reimbursement of expenses 
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would enure to the benefit of the plain- 
tüf No. 2. The suit was, therefore, de~ 
ereed with costs. 

5. Against the said judgment and 
decree the defendant filed an appeal be- 
ing Title Appeal No, 994 of 1963. 


6. On May 13, 1963, the Additional 
District Judge, Tth Court; Alipore held 
that Art. 91 of Indian Limitation Act 
did not apply to the suit as the prayer 
for cancellation of kobala was abandon- 
ed and the suit was; not barred by limi- 
tation. By the kobala in question the 
disputed land was given to the plaintiff 
No.. 2 Padmarani for, her benefit and ad- 
vancement, though in the name. of her 
father-in-law, the defendant. The plain- 
tiff No. 2 was the beneficial owner of 
the said lard and she was entitled to re- 
cover the same from the trustee-defen~ 
dant. The plaintiff No. 2 having failed to 
prove the construction of the house with 
her money there was no good reason 
not to accept the defendant’s story of 
construction of the house with his own 
money as evidence was led in support 
of that story. It was held that the de- 
fendant had bona fide dealt with the pro- 
perty as his own and he was entitled to 
compensation under ig, 51 of T. P. Act. 
The defendant as a ‘trustee was entitled 
incurred 
by him for construction of the house on 
the: trust property held by him for plain- 
tiff No. 2 under S. 32' of the Indian Trusts 
Act. The appeal was! allowed and the 
judgment and decree of the court below 
was accordingly modified. The plaintiff 
No. 2 would get possession of the suit 
land with structures; thereon not earlier 
than six months from the date of depo- 
sit of Rs, 6,250 for payment to defen- 
dant who was entitled to reimbursement 
of the amount for the house standing 
thereon. The defendant shall give vacant 
possession of suit property on that depo- 
sit being made after the prescribed 
period failing which, plaintiff No. 2 will 
be entitled to execute the decree. 

7. It is against this judgment and 
decree the plaintif No. 2 has preferred 
this appeal. A cross-objection has been 
filed by the defendant-respondent, 


8. Mr. Ranjit Kumar Banerjee, learn- 
ed Advocate appearing for the appel- 
lant, has advanced three-fold submis- 
stons. The first dimension of his submis- 
sion is that the defendant being a trustee 
cannot take benefit of a breach of trust. 
The defendant as a trustee for the plain- 
tiff No. 2 cannot set'up his own title to 


Pid 


à 
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the suit property adversely against the 
plaintiff No. 2. The constructions nade 
by the defendant knowingly that plaintiff 
is the beneficial owner of the lanc-in~- 
suit will enure to the benefit of plaintiff 
No. 2 and the defendant cannot caim 
any compensation for the structures 
made thereon knowing fully that he is 
the trustee. Mr. Banerjee has referred 
to the decisions reported in AIR 1950 
SC 100 and AIR 1949 PC 61, 


9. The second dimension of Mr. 
Banerjee’s submission is that if a trustee 
bona fide believing the land to be tis 
property spends: money on erecting 
structures thereon onus is upon him to 
prove it in order to be eligible to get 
compensation for the costs incurred by 
him for the structures. The decisions in 
44 Cal WN 247:(AIR 1940 Cal 356) and 
49 Ind App 286 : (AIR 1922 PC 292) have 
been mentioned in support of his sub- 
mission, 

10. The third. dimension of Mr. 
Banerjee’s submission is that the suit is 
not barred by limitation and Art. 91 af 
Indian Limitation Act does not apply to 
this suit, 

11. Mr. Padma Bindoo Chatterjee, 
learned Advocate for the respondent has 
submitted that the defendant purchased 
the suit property by. kobala (Ext, A) on 
payment of the consideration mcney 
mentioned in the said deed and as such 
the finding of the court of appeal below 
that the land-in-suit was given to the 
plaintiff No. 2 foreher benefit and ad- 
vancement is wholly wrong and so it is 
liable to be set aside. Mr. Chatterjee has 
further submitted that the defendant 
after his purchase of the suit ` property 
in exercise of his bona fide claim of right 
of ownership to the same constructed 
the house thereon at his own cost and 
he has been possessing the same for a 
long time without any objection from 
the plaintiff No, 2. The plaintiff Ne. 2 
cannot get a decree for recovery of pos- 
session without payment of compensa- 
tion for the costs for construction of the 
house. Mr. Chatterjee has also submi-ted 
that the plaintiffs failed to prove that the 
said structures were made by the deten- 


dant with the dowry money given ty, 


the plaintiffs father as has been held by 
the court of appeal below and as such 
this appeal is liable to be dismissed. 

12. Admittedly the plaintiff Nc 2 
Padmarani, sister of plaintiff No. 1 was 
married to Prodyote Kumar Ghosal, scn 
of the defendant on 12th Agrahavran, 


~ 
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1354 B. S, ie. Nov, 28, 1947. The land-in- 
suit’ admittedly belongs to plaintiffs 
father Mahadeb Banerjee who got the 
same from Dr. Biseswar Dutta in consi- 
deration of his service as a broker ren- 
dered to the latter by a kobala (Ext. 1) 
in the name of his son, the plaintiff No. 1. 
It has also been proved that at the in- 
stance of fhe defendant the plaintiff's 
father paid a sum of Rs. 4,00) as dowry 
to the defendant and the defendant pre- 
pared gold ornaments weighing thirty). 
bharies and gave the same to her daugh- 
ter-in-law, the plaintiff No. 2 at the time 
of marriage, The courts below on a con- 
sideration and appraisement of the oral 
and documentary evidence have concur- 
rently held that the land-in-suit was 
given to the plaintiff No. 2 Padmarani 
for her benefit and advancement: by the 
plaintiff's father Mahadeb Banerjee 
though the kobala (Ext. A) was made in 
the name of her father-in-law, the de- 
fendant and no consideration passed 


.thereon. The defendant is holding the 


land as a trustee for the plaintiff No. 2 
and it is a case of constructive or result- 
ing trust in favour of the real and bene-| ` 
ficial owner, the plaintiff Na 2 under 
S. 80 of Indian Trusts Act. The above 
findings are findings of fact concurrent- 
ly arrived at by the courts below and as 
such the same are final, The said find- 
ings cannot be interfered with by this 
Court in second ‘appeal. : 


13. It is not disputed that the defen- 
dant has constructed a house on the suit 
land, Now the question that comes up 
for consideration is whether the house 
belongs to. the defendant and the defen- 
dant is entitled to be reimbursed for the 
sum spent for construction of house by 
the plaintiff No. 2 in order to enable her 
to get a decree for recovery of possession 
of the suit land and the house standing 
thereon. The defendant who as a trustee 
has been holding: the suit land for and on 
behalf of the real and beneficial owner, 
the -plaintiff No. 2, Padmarani Ghosal 
has set up title for himself im the dis- 
puted land in derogation of the trust. 
Under the provisions of ‘S, 14 of the 
Indian Trusts Act a trustee is not per- 
mitted to invoke formal title ia himself 
in respect of the trust property adver- 
sely against the interest of che benefi- 
ciary. In Halsbury’s Laws of England, 
3rd Edition, Vol. 38 P, 2968 Act. 1677 it 
has been observed that a trustee must 
not set up or abet an adverse title or 
claim of another person against his ces- 
tui que trust or act in a manner incon- 
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sistent with his duty as a trustee. It is 
well settled that a trustee cannot take 
benefit of a breach of trust. Lewen in his 
Treatise on The Law of Trusts 14th Edi- 
tion, P. 233 has observed: The trustee, 
wherever the trust property may be 
placed must always ‘be careful not to 
amalgamate it with his own, for, if he 
does, the cestui que trust will be held 
entitled to every portion of the blended 
property which the trustee cannot prove 
to be his own. In ATR 1949 PC 61, Yen- 
kenna v. Achanna, their Lordships of the 
Privy Council have held that a person 
knowing that a certain piece of land has 
been transferred to him as a trustee 
cannot be allowed to allege an absolute 
beneficial tithe to it regardless of the 
trust. This would amount to fraud, The 
Privy Council in AIR 1922 PC 325, Sri- 
nivasa Chariar v. Evalappa Mudaliar 
have observed that where the discover- 
able orgin of property shows it to be 
trust property the onus of establishing 
that it must have illegitimately come 
into the trustee’s own right does not rest 
upon the beneficiaries. Upon the con- 
trary, the onus is heavily upon the trus- 
tee to show by the clearest and most un- 
impeachable evidence the legitimacy of 
his personal acquisition. This observa- 
tion has been relied upon by thé Su- 
preme Court in the decision in AIR 1960 
SC 100, Narayan Bhagwantrao Gosavi 
Balajiwala v, Gopal Vinayak Gosavi. 
14. In this case it has been’ concur- 
rently held that the defendant is in the 
position of a trustee holding the pro- 
perty for the plaintiff No. 2 who is the 
real and beneficial owner of the same. 
The onus is upon the defendant to prove 
by ccgent evidence that he constructed 
the house on the suit land with his own 
money bona fide believing the same to 
be his property. The court of appeal 


below erred in law in holding that the . 


trial court misplaced the onus on the 
defendant and in reversing the finding of 
the trial court that the defendant could 
not prove that he had funds to construct 
the house on the suit land, The court 
of appeal below is also wrong in hold- 
ing that as the plaintiff No. 2 claims 
ownership of that house the onus lay 
heavily upon the plaintif No. 2 to prove 
that the struc‘ure was built by the de- 
fendant with the sum of Rs.4,000/- re- 
ceived as dowry money from plaintiff's 
father Mahadeb and nothing had been 
spent out of his own in making the con- 
struction and as the plaintiff No. 2 failed 
to discharge that. onus so it was held 
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that the defendant's story oi making the 
construction with his own money should 
be accepted. On the contrary the onus 
lies heavily on the defendant to prove 
that he made the structures with his 
own money and not with the dowry 
money received by him from the father 
of the plaintiff No, 2. The learned Sub- 
ordinate Judge has held on a considera- 
tion of all the evidences on record that 
the defendant could not prove that he 
had the necessary fund or hed any 
source of money to, make the construc- 
tions on the suit-land and as such it has 
been held that the plaintiff No. 2 is en- 
titled to the land in suit with structures 
thereon. We have considered the evi- 
denc?s and we do not find anything to 
differ from the said finding. Moreover, 
the suit land having been given to the 
plaintiff No, 2 for her benefit and ad- 
vancement by her father Mohadeb by 
the kobala (Ext. A) which is’ without 
any consideration, it cannot be said that 
the defendant made the structure on 
the disputed land under a bona fide 
claim of title to the land. Section 51 of 
the T. P. Act has no application to this 
case. Reference may be mede in this 
connection to a Bench decision of this 
Court in 44 Cal WN 247 : (AIR 1940 Cal 
356), K. K. Das v. Sm. Amina Khatun 


where it has been held that where a per- . 


son spent money on structures knowing 
that the land was not his could not claim 
compensation for the structures nor had 
he the right to remove the same. But 
if he had spent money in the bona fide 
belief that he was the owner of the land 
or had the right to build he could ‘have 
claimed compensation or the right to re~ 
move the structures. In AIR 1965 SC 
1812, R. S. Maddanappa v. Chandramma 
it has been observed by their Lordships 
of the Supreme Court that no man who, 
knowing fully well that he has no title 
to the property, spends money on im- 
proving it can be permitted to deprive 
the original owner of the right to pos- 
session of the property. except upon thé 
payment for the improvements which 
were not effected with the consent of 
that person, 


15. Section 32 of Trusts Act which 


provides that a.trustee is entitled to bej- 


reimbursed of the expenses incurred 
properly by him about the realisation, 
preservation or benefit of the trust pro- 
perty, or the protection or support of 
the beneficiary. The defendant who has 


set up his own title to the trust property 





“a 


-aside and except as stated above 
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adversely against the interest of th= 
cestui que trust, is not entitled to be re 
imbursed for the expenses made for th= 
structures on the said land and S. 3: 
cannot be invoked in this case, ; 

16. In the premises aforesaid the con 
tentions raised on behalf of appelland 
having succeeded, the appeal is allowec 
The judgment and decree of the couri 
of appeal below in so far as it modifies 
the decree of the trial court by directing 
deposit of certain sum of money for pay- 
ment to the defendant for the structures 
standing on the suit-land is hereby set 
thz 
judgment and decree of lower appellatz 
court is affirmed. The title of the plain- 
tiff No. 2 as owner of the suit property 
along with the structures thereon iF 
hereby declared and she is entitled tz 
recover possession of the same-.by evict- 
ing the’ defendant therefrom. In view 
of the judgment passed in the appeal the 
cross-objection is dismissed. In the cir- 
cumstances of the case there will be ne 
order as to costs, 

17. The appellant is directed to puz 
in the requisite court-fees of this appeal. 
to be realised out of her estate-in-suit. 

18. The cross-objection is dismissed 
without any order as to costs. 

N. C. MUKHERJI, J.:— I agree. 

A Appeal allowed. 
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MURARI MOHAN DUTT AND 
D. C. CHAKRAVORTI, JJ. 
Gobinda Prosad Mukherjee, Appellan- 
v. Sujit Bhowmick and another, Respon- 
dents. A . 
F. M. A. No. 121 of 1972, D/- 2-1-1978 
` (A) Motor Vehicles Act (1939), S. 95 — 
Limits of liability of insurer — ‘Passen- 


- ger’ —- Who is. 


5. 95. 


Even assuming that the respondent 
(person injured in the accident) was no 
a passenger as he was only attempting 
to board the bus, still the limit of liabi- 
lity of the insurer would be in terms o- 
The word “passengers” in Cl. (b_ 
of sub-s. (2) of S. 95 also includes withir 
it any person meeting with death or 
bodily injury under the circumstances 
mentioned in the proviso (ii) to sub-s. (1° 
where the vehicle is one in which pas- 


gengers are carried for hire or reward or 
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under a contract of employment. The 
limit of liability of the insurer will be 
as specified in Cl. (b) of sub-s. (2). There 
is no substance in the contention of the 
agpellant that the respondent was not a 
pessenger as he had only attempted to 
bcard the bus at the time the accident 
heppened and accordingly, the insurer . 
should be held liable for the. whole 
armount of compensation as -awazded. As 
the vehicle is registered to carry more 
than six passengers’excluding the driver, 
the Tribunel was perfectly juscified in 
fixing the liability of the insurer at 
Re. 2,000/- only in view of S. 95 (2) (b). 
(Para 6) ~ 

Anno: AIR Comm. M. V. Act (ist Edn.), 
S. 95, N-2. 
{B) Motor Vehicles Act (1939), 5. 110-B 

Contributory negligence — Finding 
that accident was due to negligence of 
conductor of bus in giving signal to move 
bus before respondent could board it and- 
as also contributory negligence of respon- 
dent in trying to board over-crowded bus 
with books in one hand — Held that ratio 
of negligence of respondent and that of 
conductor as 1:2 was correctly fixed, ~ 

j ` (Para 5) 

Ann: AIR Comm. M. V. Act (lst Edn.), 
S: 110-B, N 3. ` i 

Nagendra Mohon Saha; for Appellant; 
R. P. Bagchi and S. S. Ray (for. No. 1) 
ani Biswajit Chowdhury (for No. 2), for 
Respondents. 


M. M. DUTT, J.:— This appeal arises 
ouz of an award made by the Motor Ac- 
cicent Claims Tribunal, Calcutta and 
24-Parganas on. the application of the res- 
poadents Nos. 1 and 2 under S. 110-A of 
the Motor Vehicles Act, 1939, 

=. .The respondent Sujit. Kumar Bhow- 
mix was a minor school student and was 
about 14 years of age on April 18, 1959. 
On that date at about 4.30 P. M. efter the 
sckool hours, he tried to board a private 
bus bearing Registration No.. WBS 2631 of 
Roette No, 42 at the bus-stop opposite 
National High School on the Hazra Road. 
But before he could board the bus, it 
started moving on the signal of the con- 
dustor. He lost balance and fell down 
on the road and the rear wheel of the 
buz rolled over his right leg. He sustained | 
severe injuries on his right leg and left 
thigh and other parts of the body. He 
was removed in an tnconscious state to 
the Ramkrishna Mission Seva Pratisthan 
where he was under treatment as an in- 
doar patient for about two months. He 
alleged that the accident was entirely 
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due to the rash and negligent acts of the 
driver and the conductor of the said 
offending vehicle. 


3. The appellant, who is the owner of 
the said vehicle and the insurer of the 
vehicle, namely, the New India Assurance 
Company “Limited, opposed the claim of 
the respondent by filing separate written 
statements. They deried that the driver 
and the conductor of the bus were negli- 
gent and responsible’ for the accident. 
Their case was that when the bus had 
left the bus-stop at Hazra Road near the 
National High School and gained speed, 
the respondent came running from behind 
and attempted to board the running bus 
negligently at the front entrance of the 
bus. The respondent, having failed to 
get hold of the metellic handle of the 
said entrance door, fell down and was 
run over by the rear left wheel of the 
bus. It was alleged that the accident 
was entirely due to the rash and negli- 
gent attempt of the respondent to board 
the running bus. It was contended by 
them that the claim was excessive. The 
further defence of the insurer was that 
in the event it was found liable, its maxi- 
mum liability could not exceed Rupees 
20,000/- under the terms of the policy. 


4, The Claims Tribunal, after consi- 
dering the evidence adduced in the case, 
came to the finding that the accident had 
happened due to the negligence on the 
part of the conductor. of the bus. The 
Tribunal also found that the respondent 
was also negligent in trying to board the 
bus, which was already over-crowded, 
with one hand engaged in holding books. 
The Tribunal, accordingly, fixed the ratio 
of the negligence of the respondent and 
that of the conductor of the bus as 1:2. 
Tre Tribunal found that there was loss 
of the skin in the lower part of right 
thigh and in front of the right knee of 
the respondent which necessitated skin 
grafting on two occasions. He had also 
to undergo a follow-up treatment at home 
for a considerable time. It has been 
found by the Tribunal that there has 
been permanent partial disablement of 
the knee of the respondent which can- 
not be fully bent and the respondent can- 
not squat on the floor in Indian style. 
Further it has been found that the res-. 
pondent is unable to play outdoor games. 
After considering the nature of the in- 
juries, the period of treatment, physical 
pain and suffering, the mental agony and 
the partial permanent disablement of the 
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respondent, the Tribunal assessed the 
general damages aż Rs, 10,000 and reason- 
able medical and incidental expenses 
at Rs. 1,000/-. After deducting 1/38rd 
from the tota! amount of compensation 
on account of the’ contributory negligence 
of the responcent, the Tribunal made an 
award of Rs. 1,334/- to the respondent. 
Out of the said amount of compensation 
the Tribunal directed that, in view of 
S. 95 (2) (b) of the Motor Vehicles Act, 
the insurer was liable for Rs. 2,000/- 
and the appellant; for the balance amount 
of Rs, 5,334/-. 


5. It is clear from the evidence of the 
respondent (P- W. 1) and his class-mate 
(P. W. 2) who was also present at the 
bus-stop that when the respondent tried 
to board the bus in question while it was 
standing at the bus-stop and just got hold 
of the handle of the front door, the con- 
ductor of the bus rang tne bell where- 
upon the bus started moving and the res- 
pondent lost his balance and fell down 
and the rear wheel of the bus rolled over 
his right leg. We agree with the finding! . 
of the Tribunal that it was due to the 
negligence of the conductor of the bus as 
also the contributory negligence of the 
respondent in trying to board an over- 
crowded bus with books in one hand, 
that the accident, had happened. In our 
view, the Tribunal was justified in fixing 
the ratio of regligence of the respondent 
and that of the conductor of the bus as 
1:2. It is contended on behalf of the 
appellant that the accident had happen- 
ed solely on account of the negligence of 
the respondent in trying to board the bus 
while it had started moving. This con- 
tention does not at all find support from 
the evidence of any of the witnesses. We 
are, therefore, unable to accept the con- 
tention. : 


6- The principal contention of the ap- 
pellant, however, is that the Tribunal 
should have held that the insurer was 
liable for the whole amount of compen- 
sation payable tc the resvondent. It is 
urged by Mr. Nagendra Mohon Saha, 
learned Advocate appearing on behalf of 
the apvellant that the provision of Sec- 
tion 95 (2) (bi of the Motor Vehicles Act, 
1939 is not applicable as the respondent 
who did not boerd the bus, but only 


made an attempt to hoard the same, F 


could not be said to be e passenger with- 
in the meaning of the said provision, 
Section 95 (1) of the Act provides for the 
requirements of insurance policies ayd 
the limits of lability of the insurer. The 
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proviso (ii) to sub-sec. (1) of S. 95 is as 
follows :— | 


“Provided that a policy shall not ba 
required— 


(ii) except where the vehicle is a vehi- 


' cle in which passengers are carried for 


hire or reward or by reason of or in pur- 
suance of ‘a contract of employment, tə 
cover liability in respect of the death af 
or bodily injury to persons being carried 
in or upon or entering or mounting or 
alighting from the vehicle at the time cf 
the occurrence of the event out of whica 


“a claim arises.” 


Clause (b) of sub-s. (2) of S. 95 inter alia 
provides that subjec: to the proviso to 
sub-s. (1), where the vehicle is a vehicle 


‘in which passengers are carried for hire 


or reward or by rezson of or in pursu- 
ance of a contract ot employment, if tha 
vehicle is registered to carry more than 
pix passengers excluding the driver, a 
policy of insurance will cover any liabi- 
lity incurred in respect of any accident 
up to the limit of two thousand rupees 
in respect of individual passenger, In- 
the instant case, there is no dispute that 
the vehicle in question is registered to 
carry more than six passengers exclud- 
ing the driver. Even assuming that th: 
respondent was not a passenger as he was 
only attempting: to board the bus, still 
the limit of liability sf the insurer would 
be in terms of S. 95. The proviso (ii) to 
S. 95 (1) which has been quoted above, 
clearly lays down that where the vehicle 
is a vehicle in which passengers are 
carried for hire or reward, as in the pre- 
sent case, policy of the insurer would 
cover the liability for death or bodily in- 
jury to persons being carried in or upon 
or entering or mounting or alighting from 
the vehicle at the time of the occurrence 
of the event out of which a claim arises.. 
Sub-section ` (2) having been made sub- 
ject to the proviso to sub-s. (1), it covers 
the liability for deatk or bodily injury te 
persons caused in the circumstances 
stated above. 
Cl. (b) of sub-s. (2) of S. 95 also includes’ 
within it any person meeting with death 
or bodily injury under the circumstances 
mentioned in the proviso (ii) to sub-s. (1) 
where the vehicle is one in which passen- 
Bers are carried for hire or reward or 
under a contract of employment. The 
limit of liability of the insurer will be as 
emecified in Cl. (b) of sub-s. (2). In our 
vitw, there is no substance in the conten- 
tiok of the appellant that the respondens 
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was not a passenger as he had only at- 
tempted to board the bus at the time the 
accident happened and accordingly, the 
insurer should be held liable for the 
whole amount of compensation as award- 
ed. As the vehicle is registered to carry 
more than six passengers excluding thef 
driver, the Tribunal was perfectly justi- 
fied in fixing the liability of the insurer 
at Rs. 2,000/~ only in view of Cl. (b) of 
sub-s. (2) of S. 95 of the Act. - No other 
point has been urged in this appeal. 

7 In the result, the appeal is dismis- 
sed, but in view of the facts and circum- 
stances of the case, there will be no 
order for costs. 

D. C. CHAKRAVORTIL, J.:— I agree. 

Appeal dismissed. 
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M. M. DUTT AND R, K. SHARMA, JJ. 


Manoj Kumar Saha and another, Ap- 
pellants v. Nabadwip Chandra Poddar and 
another, Respondents. 

A. F. O. D. No, 826 of 1967, D/- 19-5- 
1977. 


(A) Limitation Act (9 of 1908), Art. 132 

— Suit for enforcement of mortgage — 
wavances secured by deposit of title 
deeds — Starting point of limitation. 
(T. P. Act (1882), S. 58), 


A mortgage by deposit of title deeds 
can be effected for securing the repay- 
ment of a debt otherwise barred. In such 
a case, the money becomes due on the 
day the mortgage is created by the depo- 
Bit of title deeds and the limitation of 
12 years for the enforcement of the mort- 
gage has to be counted from the date of 
the mortgage, The suit filed within 12 
years of the date of the alleged creation 
of the equitable mortgage by deposit of 
title deeds, is not barred. ete) 14 Bom 
LR 1020, Rel. on. (Para 8) 


Anno: AIR Comm., Lim. Act (1908) 
(8rd Edn.), Art. 132, N. 22. 


(B) T. P. Act (4 of 1882), S. 58 — 
Equitable mortgage ~- Deposit of title 
deeds — Mortgage in satisfaction of time 
barred debt — S. 25 (3), Contract Act not 
attracted, (Contract Act (1872), S. 25 (8)). 

A mortgage effected by the deposit of 
title deeds, that is, an equitable mortgage 
does not require any writing. A mort- 
gage by deposit of title deeds can be 
effected for securing the repayment of a 
SO AE tn RE LS OM CATS 
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debt otherwise barred. (1912) 14 Bom LR 
1020, Rel, on, (Paras 8, 18) 
When a barred debt is secured by a 
mortgage of property, it is not a mere 
promise to pay the debt; The effect of 
the mortgage is that if the mortgagor 
fails to pay off the debt within the stipu- 
lated period, the mortgagee will be en- 
. titled to realise his money by the sale cf 
the property. The mortgagor does not pay 
the money, but he transfers an interest 
in the property to the mortgagee for 
payment of the debt. By the mortgage, 
the mortgagor creates an interest in the 
property in favour of the mortgagee in 
lieu of the debt. In that sense, it may 
somewhat be regarded as a discharge by 
the mortgagor of his liability tò pay the 
debt. The debtor is always at liberty to 
pay off his debt even though the same is 
barred. By the creation of the mortgage 
a new relationship between the borrower 
and the lender is also created, namely, 
that of a morigagor and mortgagee. Sec- 
tion 25 (3), therefore, is not at all attract- 
ed and is not required to be complied 
with for the purpose of discharging the 
obligation of the debtor to pay the mort- 
gage debt, which he does by transferring 
an interest in the property to the mort- 
gagee, (1912) 14. Bom LR 1020, Rel. on. 
(Para 7) 


Anno: AIR Comm. T. P. Act (1832) 
(4th Edn.), Art. 132, N. 39. 
Cases Referred: Chronological Paras 
AIR 1955 Cal 194 6, 7 
(1912) 14 Bom LR 1020 7 
(1893) ILR 20 Cal 269 6 


B. B. Das Gupta and N. R. Biswas, for 
Appellants; Bidyut Kumar Banerjee and 
Probodh Ranjan Das, for Respondents. 

M. M. DUTT, J.: — This appeal is at 
the instance of the plaintiffs and it arises 
out of a suit for enforcement of a mort- 
gage. i 

2. The plaintiffs Nos. 1 and 2 are 
respectively the son and widow of late 
Akshoy Kumar Saha, whọ was the sole 
owner of the premises No. 3, Baisneb 
Sett Street, Calcutta. The defendants 
Nos. 1 and 2 were monthly tenants in 
respect of two rooms of the said premi- 
. ges and carried on their business under 
the name and style of “Sachuni Ram 
Kanto Poddar” which was one of the big 
wholesale firms and had its principal 
place of business at Bhairab Bazar, now 
in Bangla Desh. The case of the plaintiffs 
was that on account of mutual confi- 
dence Akshoy Kumar Saha advanced a 
loan of Rs. 20,000/~ to the defendants in 
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the name of their said firm for the pur- 
pose of their business on April 15, 1949 
corresponding to Bsisakh 2, 1356 B. S. 
Out of the said loan the defendants paid 
a sum of Rs. 1,000/- on December 13, 1950 


corresponding to Agrahayan 27, 1357 B. 5. 
The said loan trensaction was duly en- . 


tered in the kooks of account of Akshoy 
Kumar Saha and after his death in the 


account books of the plaintiffs. The loan. 


was to carry an interest at the rate of 
8% per annum. It was alleged by the 
plaintiffs that the defendants having 
failed to pay the balance amount of the 
loan with interest thereon in spite of 


repeated demands by the said Akshoy... 
they deposited with the. *:. 
said Akshoy Kumar Saha the title deeds’ 
of their Nabadwip property. on Decem- — 
ber 1, 1952 at the said premises No. 3,` 


Kumar Saha, 


Baisnab Sett Street, situate within the 


town of Calcutta, as security for re-pay- 


ment of the outstending loan together 
with the interest due thereon, The docu- 
ments that were deposited were the ori- 
ginal Bengali deed of sale between Hari- 
mati Debi and others as vendors and the 
defendants as purchasers and two tax 
receipts of Nabadwip Municipality. On 
December 6, 1352 the said Akshoy Kumar 
Saha died leaving him surviving the two 
plaintiffs as his only heir and heiress, The 
defendants failed and neglected to repay 
the mortgage-debt or any part thereof 
which, with interest, amounted to Rupees 
35,000/-. The plaintiffs served a notice on 
the deféndants on November 20, 1964 
through their Attorney Radhashyam 
Saha by registered post with. acknow- 
ledgment due calling upon the defendants 
to pay the mortgage dues, but the defen- 
dants not having paid the same, the suit 
was institutec. The plaintiffs inter alia 
prayed for a decree for a sum of Rupees 
35,000/- with interest from the date of 
suit to the date of realisation, in default, 


m 


m2] 


for the sale of the mortgage property... ; , 


3. The defendants contested the suit- 


by filing a written statement. It was con- 
tended by them that the suit was barred 
by limitation as the same was not filed 


‘within 12 years of tne date of the alleged 


loan. They denied that they had taken a 
loan of Rs. 20,000/- from the said Akshoy 
Kumar Saha or that they had deposited the 
title deeds with him by way of equitable 
mortgage for the purpose of securing re~- 
payment of the said alleged loan. It was 
alleged by them that after their purchase 
of the Nabadwip property in 1945, thay 


asked one Haricharan Saha, an employee ` 
of the said Akshoy Kumar Saha to pro- 
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cure the ‘sale deed of. the said property 
from the Registration Office. They did 
not ask the said Haricharan to return ‘he 
said document to the defendants. Taking 
advantage of the laches and negligence 
of the defendants, ‘the said Haricharan 
fraudulently and in collusion and con- 
spiracy with the said Akshoy Kumar Scha 
attempted to convert the sale deed into 
a mortgage by deposit of title deeds. 


4, The learned Subordinate Judge; 
Krishnagar came to the findings that zhe 
suit was barred by limitation, that he 
plaintiffs failed to prove the payment to 
the defendants: of the said sum of 
Rs. 20,000/- or any part thereof by way 
of loan, that the plaintiffs also failed to 
prove the re-payment of the said sum of 
Rs. 1,000/-, and that though the title deed 
of the Nabadwip property and the muni- 
cipal tax receipts were delivered by fhe 
defendants to the plaintiffs, the plaintiffs 
failed to prove that the said title deed 
and the tax receipts were deposited with 
the said Akshoy Kumar Saha with intent 
to create security for the re-payment of 
the alleged loan. Upon the said findings, 
the learned Subordinate Judge dismissed 
the suit. Hence, this appeal by the pla:n- 
tiffs, 


5. The first point we propose to ecn- 
sider is whether the suit was barred by 
limitation. Under Art. 132 of the Indian 
Limitation Act, 1908 to enforce payment 
of money charged upon immovable pro- 
perty the period of limitation is 12 years 
from the date when the money sued ‘for 
becomes due. Clause (c) of the explar.a- 
tion to Art. 132 provides that advances 
secured by mortgage by deposit of ticle 
deeds shall be deemed to be money 
charged upon immovable property. It is 
not disputed that the suit is governed by 


` Art. 132. According to the plaintiffs, the 
. loan was advanced on April 15, 


1¢49 
‘and the mortgage by deposit of title deeds 
was created on Dec. 1, 1952. It is =p- 
parent that on the date of the alleged 
mortgage, the loan had become barred. 
The alleged payment of ’ Rs. 1,000/- on 
Dec. 13, 1950 is quite immaterial, for the 
said payment was neither an acknowlecg~ 
ment under S, 19 nor a payment uncer 
S. 20 as there was no writing signed 3y, 
the defendants or their authorised agent 
acknowledging the debt or the payment. 


6. The question is as to what shotld 
be the starting point of limitation in the 
Instant case. It was contended by Mr 
Bijan Behari Das Gupta, learned Advo- 
cate appearing for the appellants that tne 
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starting point of limitation was the date 
when the mortgage was created. On the 
other hand, it was urged by Mr. Bidyut - 
Kumar Banerjee, learned Advocate ap- 
pearing on behalf of the respondents that 
the limitation of the suit should be com- 
puted from the date of the alleged loan. 


. There can be no doubt that if the limita- 


tion is computed from the date of the 
alleged loan, the suit having been insti- 


‘tuted on Nov. 30, 1964, that is, 12 years 


after the said date, it was barred. But if 
it is computed `; from the date of the 


, mortgage, the suit would be within the 


period of limitation. The period of limita- 
tion for a suit under Art, 132 begins to 
run from the date “when the money sued 
for becomes due.” Much reliance has 
been placed on. the said expression “when 
the money sued for becomes due” on be- 
half of the respondents and it was con- 
tended that on the face of .the plain 
meaning of the said expression it should 
be held that the alleged loan having be- 
come due on the date it was advanced, 
the period of limitation of 12 years under 
Art. 132 should be computed from that 
date, and the suit having been -filed be- 
yond 12 years from that date, was barred. 
It has, however, been laid down by this 
Court in Nileomal Pramanick v. Kamini 
Kumar, (1893) ILR 20 Cal 269, that where 


a mortgage deed fixed no time for pay- 


ment, time runs from the date of the deed 
and if there have been any payments of 
money by the mortgagor to the mortgagee 
time runs from the date of the last pay- 
ment. In a later Bench decision of this 
Court consisting of Chakravartti C. J. and . 
S. R. Das Gupta J. in Durga Prosad 
Chamaria v. Merio Galstaun, AIR 1955 
Cal 194, which was a case of mortgage 
by deposit of title deeds, it was held that 
when no date was fixed about the time 
when the money would become due, 
limitation under Art. 132 would run from 
the date of the mortgage. When the 
mortgage is effected, by deed there is no 
difficulty in computing the period of 
limitation for the enforcement of the 
mortgage, for usually the period for the 
payment of the mortgage money is fixed 
in the deed, and in such a case, the limi- 
tation runs from the date of expiry of 
the said period. But in the case of a 
mortgage by deposit of title deeds, no 
writing is required under the law and in 
view of the said decision in Durga Pro- 
sad’s case, the cause of action would arise 
on the date of the mortgage, on the as- 
sumption that the amount was payable 
on that date. If, therefore, in the present - 
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ease, the limitation for the suit is com- 
puted from the date of the alleged crea- 
tion of the mortgage by deposit of title 
deeds, it would be within the period of 
, limitation. 

7. It was, hawever, strenuously urged 
on behalf of the respondents that a 
mortgage by deposit of title deeds could 
-not be effected for the purpose of secur- 
ing a barred debt. This point requires 
some consideration, Mortgage, as defined 
in S. 58 (a) of the Transfer of Property 
Act, is the transfer of an interest in speci- 
fic immovable property for the purpose 
of securing the payment of money ad- 
vanced or to be advanced by way of loan, 
an existing or future debt, or the per- 
formance of an engagement which may 
give rise to a pecuniary liability. On be- 
half of the respondents, it was contended 
that the debt must be an existing one and 
not a barred debt. The learned Subordi- 
nate Judge has also taken the same view. 
- It has been observed by him that in order 
to substantiate a case of equitable mort- 
gage by deposit of title deeds and for the 
purpose of availing Art. 132, the pre- 
requisite to be proved by the plaintiffs 
is that there was a subsisting debt. In 
other words, his view is that the debt was 
not barred on the date of the mortgage. 
In taking that view, the learned Subordi- 
_ nate Judge has derived inspiration from 

the following observation of Chakravartti 
C. J. in Durga Prosad’s case (AIR 1955 
Cal 194) referred to above (at p. 205): 


“Tz need not be denied that there is 
some absurdity in that theory, because 
no one borrows money with one hand in 
order to pay it back with the other, nor 
does any one lend money in the expecta- 
tion of or with a view to getting it back 
immediately. But the theory does not 
compel the debtor to repay the money 
at once and the law, by providing a 
period of limitation for a suit to recover 
it, in effect enables the debtor to keepit 
at least for that period.” 

The last sentence of the observation has 
been greatly relied on by the learned 
Subordinate Judge in expressing his view 
that the debt must not be a barred debt. 
We regret, we are unable to accept the 
view of the learned Subordinate Judge. 
By the said observation, Chakravartti C. J. 
has not, in our opinion, laid down any 
principle of law which may be said to 
lend support to the view that the debt 
must be an existing debt in the sense 
that it is not barred, The Transfer of 
Property Act has not defined an “existing 
debt.” A barred debt means a debt the 
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recovery of which by the lender is barred 
by the law of limitation, But the debtor 
is not precluded from paying off the debt 
in spite of the recovery of the same be- 
ing barred. The obligation of the debtor 
is not wiped out by the lapse of time, 
even though the lender. is precluded 
from enforcing the said obligation of the 
debtor to pay the debt. Under S. 25 {3) 
of the Contract Aci, a promise made in 
writing and signed by the borrower to 
pay a barred debt is z valid consideration 
for an agreement. It was contended on 
behalf of the respondents that in order 
that a mortgage by deposit of title deeds 
may be created for the purpose of secur- 
ing a barred debi, it should be preceded 
by a promise in writing signed by the 
debtor to pay the barred debt. In other 
words, it was argued that a time-barred 
debt could not be a zonsideration for a 
mortgage, It is lrue that there is no pro- 
mise in writing to pay the barred debt 
and so S. 25 (3) does not apply to the 
instant case. When a barred debt is se- 
cured by a morigage of property, it is not 
a mere promise to pay the debt, The 
effect of the mortgage is that if the 
mortgagor fails to pay off the debt with- 
in the stipulated period, the mortgages 
will be entitled to realise his money by 
the sale of the property. The mortgagor 
does not pay the money, but he trans- 
fers an interest in the property to the 
mortgagee for payment of tha debt. By 
the’ mortgage, the mortgagor creates an 
interest in the property in favour of the 
mortgagee in lizu of the debt. In that 
sense, it may somewhat be regarded as a 
discharge by the mortgagor of his liabi- 


_lity to pay the debt. It has been already 


stated, that the debtor is always at liberty 
to pay off his cCebt even though the same 
is ‘barred. By the creation of the mort- 
gage a new relationship between the bor- 
rower and.the lender is also created, 
namely, that of a mortgagor and ` mort- 
gagee, S. 25 (3), therefore, is not at all 
attracted and is not reauired to be com- 
plied with for the purpose of dis- 
charging the obligation of the | debtor 
to pay the mertgage debt, which 
he does by transferring an interest 
in the property to the mortgagee. No au- 
thority in support of the contention of 
the respondents was placed before us. We 
have, however, come across a decision of 
the Bombay High Court in Jethibai v. 
Putlibai, (1912) 14 Bem LR 1020. In that 
case, Beaman J. observed as follows: 





“Tt is also well settled that an execu= 
tor may pay a time-barred debt. I also 


# 
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agree with Mr. Dastur that if Ext. E be 
proved to the satisfaction of the Court 
to. express the whole truth of the matter, 
then it could not be attacked on the 
ground that it fails to comply with the 
requirements of S. 25 of ‘the Contract 
Act, for a mortgage, whether legal or 
equitable by which security is given for 
a debt, is something. I think, quite cif- 
ferent from a mere agreement to pay a 
debt otherwise time-barred. In the case 
of a legal mortgage no opening exists for 
any such argument as that upon which 
the defendant here relies, for there zhe 
form of the instrument would, were taat 
necessary, comply in all respects with 
the requirements of S. 25; yet I do aot 
think that in any contest upon it, it would 
really be brought for the purpose of argu- 
ment within the scope of that sec- 
tion, and the case appears to me to be 
precisely the same where the alleged 
mortgage is equitable instead of legal, 


that is to say, analysis reveals that waat - 


has been done between the parties is 
something more than a mere agreement 
to pay in future (which is what S. 25 of 
the Contract Act sanctions in the case of 
an otherwise time-barred debt). By che 
deposit of title-deeds as security for d2bt 
whether time barred or not, the equita- 
ble mortgagor virtually discharges zhe 
dekt by assigning to the creditor an in~ 
terest corresponding in money value with 
the debt due on the property mortgaged.” 


8. We respectfully agree with zhe 
above observations of Beaman J. In view 
of the principles of law discussed above 
we do not find any reason why a mort- 
gage by deposit of title deeds cannot ‘be 
effected for securing the repayment of a 
debt otherwise barred. In such a case, 
the money becomes due on the day che 
mortgage is created by the deposit of 
title deeds and the limitation of 12 
years for the enforcement of the mctt- 
gage has to be counted from the date of 
the mortgage. The present suit having 
been filed within 12 years of the date of 
the alleged creation of the equitable 
mortgage by deposit of title deeds, it was 
not barred. ` 

9. Now we may consider the plain- 
tiffs’ case of advancement of the loan of 
Rs. 20,000/- to the defendants on April 15, 
1949. The plaintiffs have sought to prove 
the loan by oral as also documentary evi- 
dence. The payment of the sum was en- 
tered in the account books of the plain- 
tiffs. The entries in the Khatian end 
Rokar books are Exts. 4 and 5. The encry 
Ext § shows that the payment of che 


_the money to the 
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sum of Rs. 20,000/- was made to “Sachuni 
Ram Kanto Poddar”: through Debendra 
Chandra Saha who was admittedly an em- 
ployee of the defendants, P. W. 2 Gobinda 
Chandra Saha who was an employee 
of Akshoy had made the entries 
Exts. 4 and 5. He has proved the same. 
He has also proved the entries in the 
Khatian and Rokar, Exts. 4 (a) and 5 (a) 
respectively about the payment. of 
Rs. 1,000/- by the defendants towards 
the loan. The plaintiff No. 2 Saibalini 
Saha (P. W. 1), the widow of Akshoy 
says that the defendants tock a loan of 
Rs. 20,000/--for their business, She was 
present when they borrowed the said 
sum from her husband. It is her evidence 
that she brought out the said sum of 
money, from the safe and handed over 
the same to her husband who then paid 
defendants. She has 
also spoken about the repayment of 
Rs. 1,000/- by the defendants. 


10 The learned Subordinate Judge has 
not believed the plaintiffs’ case of the ad- 
vancement of the loan and repayment of 
Rs, 1,000/- by the defendants. He has 
pointed out certain discrepancies in the 
evidence of P. Ws. 1 and 2 which will be 
stated presently. P. W. 1 Saibalini Saha 


-has said in her evidence that at the time 


of payment to the defendants, besides 
she and her husband, the employees Hari- 
charan Saha and Gobinda Chandra Saha 
were present on one side and the defen- 
dants were present on the other, P. W. 2 
Gobinda’s evidence is that in his presence 
the defendants had taken the money. The 
learned Subordinate Judge points out 
that in Ext. 5 there is no mention of the 
names of the defendants, but as stated 
already, it has been recorded in Ext. 5 
that the payment was made to ,“Sachuni 
Ram Kanto Poddar” through (marfat) 
Debendra Chandra Saka. It is said by 
P. W. 2 Gobinda that as Debendra count- 
ed the money, so Ext. 5 referred to him. 
The name of Debendra has not, however, 
been mentioned in the plaint. The learned 
Subordinate Judge points out that in her 


‘evidence the plaintiff No. 2 did not tell 


the name of Debendra. Further, he ob- 
serves that if the proprietors, namely, 
the defendants were personally present, 
it was not understandable why the name 
of Debendra was kept on the record as 
the person receiving payment. Apart 
from the above discrepancies, the learned 
Subordinate Judge has also relied on cer- 
tain circumstances in disbelieving the ad- 
vancement of the sum of Rs. 20,000/-. 
The circumstances are the ab- 
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sence of ` any writing for the 
loan, plaintiffs’ failure to get an 
acknowledgment from the defendants and 
though legal advice was available to the 
plaintiffs as the P. W. 3 Radhashyam, a 
Solicitor, is the son-in-law of the vlain- 
tiff No. 2, no written notice demanding 
payment from the defendants was sent 
till November.20, 1964. 


It is true that there are some discre- 
pancies in the evidence of P. Ws. 1 end 
2, but in our opinion, the learned Subor- 
dinate Judge should not have taken che 
same so seriously. It should be borne in 
ming that the said witnesses deposed 
about sixteen years after the loan trans- 
action, and it was but natural that some 
discrepancies would occur in their evi- 
dence, particularly about the persons who 
were present at the time of the advanze- 
ment of the loan. It is the positive evi- 
dence of the plaintiff No. 2 (P. W. 1) 
that as asked by her husband she brought 
out from the. safe the sum of Rs. 20,000/- 
and handed over the same to her husbend 
who paid the same to the defendants. 
After the lapse of about sixteen years, -it 
is not expected that she should remember 
every bit of particulars. Still she has seid, 
as far as she remembers, that besides her 
husband, Haricharan and Gobinda were 
present at that time. She has not men- 
tioned the name of Debendra Chandra 
Saha who, according to P. W. 2 Gobinda 
and the entry Ext. 5, had received pay- 
ment, The learned Subordinate Judge has 
commented on her omission to mention 
the name of Debendra without at all con- 
sidering that she was deposing abou: a 
transaction which had taken place six- 
teen years ago. The criticism of the 
learned Subordinate Judge of the evi- 
dence of ‘the plaintiff No, 2 is not at all 
justified, The plaintiff No. 2 is a par- 
danashin lady and she lost her husbend 


a little over three years and a half ofthe - 


loan transaction. It is not the case of the 

` defendants that she had any grudge or 
enmity against-them. In these circum- 
stances, we do not find any reason why 
she would give false evidence about the 
advancement of loan to the defendants. 
Tt is not at all believable that a lady of 
the status of the plaintiff No. 2 would 
concoct a` story of payment of Rs. 20,000/- 
to the defendants sixteen years ago end 
depose to the same on cath in a Court of 
law. 


11. We may now deal with the dis- 
crepancy between the entry Ext. 5 and 


the evidence of P..Ws. 1 and 2 regarding 
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the presence of the defendants at the 
time of the advencement of the loan. Ext. 
5 records payment of the money to the 
firm of the defendants thrcugh their em- 
ployee Debendra Chandra Saha. Both 
P. Ws. 1 and 2 have said that the defen- 
dants were present. P. W. 2 Gobinda was 
an employee of Akshoy and after bis 
death he worked under the plaintiffs till 
1959. It is not the case of the defendants 
that the Khatian and the Rekar. books 
and the entries Exts. 4 and 5 therein 
were not kept cr the, said entries were 
not made in the regular course of busi- 


ness, nor is there any finding by the © 


learned Subordinate Judge to that effect. 
The entries ‘have beer. proved by the 
P. W. 2 Gobinda, We have examined the 
said books of account and we have not 
been able to fird out anything that may 
give rise to a suspicion about the genuine- 
ness of the entries, In our opinion, the 
entries have been made in the regular 
course of business, The payment of the 
said sum of Rs, 20,000/- as recorded by 
the entries Exts 4 and 5 finds corrobora- 
tion from the evidence of FP, Ws. 1 and 2.. 
In these circumstances, the fact recorded 
by the entries cannot but ke accepted. 


12. The entries do not mention the 
names of the defendants, but they record 
payment of the money to the defendant’s 
firm through Debendra Chandra Saha. It 
may be reasonacly inferred from the 
trend of the evidence of Debendra 
(D. W. 1) and the defendant No. 2 
(D. W. 2) that the defendants usually re- 
mained absent from Calcutta in connec- 
tion with their business at Bhairab Bazar, 
then in East Pakistan. It transpires from 
the evidence of Debendra that he had 


authority to recazive and spend money on | 


behalf of the firm of the defendants. It 
seems that Debendra was looking after 
the business of the defendants at Cal- 
cutta and it was he who had received the 
said sum of Rs. 20,000/- as loan on be- 
half of the defendants as recorded by 
Ext, 5. Debendra has, of course, denied 
the receipt of any money from Akshoy 
or payment by him of the sum of 
Rs, 1,000/- towards the ‘repayment of the 
loan. The defencant No. 2 has also denied 
the loan as alsa the alleged repayment. 
We are, however, unable to place any re- 
liance on their evidence. Debendra was 
in the employment of the defendants on 
the date of his deposition end it was not 
at all surprising that he would support 
his employers. D. W. 2 is the defendant 
No. 2 and his evidence, in our opinion, is 
far from satisfactory. We shall have oc« 
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casion to consider his evidence later in 
regard to the deposit of title deeds. I: 
follows from the discussion made above 
that the defendants were not present a> 
the time of the loan. We do not, how- 
ever, consider that the discrepancy be- 
tween the evidence of the P. Ws, 1 and 
2 and the entry Ext. 5 as to the presence 
of the defendants is of such significance 
as to reject both the entry and their evi- 
dence. Jt might not be possible for eithe> 
of them to accurately remember at such 
a distant point of time whether the de- 
fendants were present. The loan 
was undoubtedly given to the de- 
fendants, not directly, but through their 
employee Debendra. After the lapse of 
several years if the plaintiff No. 2 and 
her employee Gobinda say that the de- 
fendants were present, we do mot 
think that their evidence as to the ad- 
vancement of loan would become un- 
worthy of credit, 


13. The learned Subordinate Judg2 
has commented much on the absence of 
any writing evidencing the loan, th2 
failure of Akshoy and the plaintiffs t> 
get a written acknowledgment from tha 
defendants and the inordinate delay in 
serving the notice of demand. The above 
circumstances have also been relied on 
by the learned Subordinate Judge in dis- 
believing the loan transaction. It has been 
found by him that there was mutual 
good feeling between Akshoy and the de- 
fendants. The defendant No. 2 admits in 
his evidence that he and the defendant 
No. 1 were on good terms with Akshoy. 
The learned Subordinate Judge has ob- 
served that monetary transactions be- 
tween business people are very often en- 
tered into without taking recourse to any 
writing. The said observations of th? 
learned Subordinate Judge about th 
mutual good feeling and relationship be- 
tween Akshoy and the plaintiffs on the 
one hand and the defendants on the othe: 
and the usual practice among business 
people to enter into monetary transactions 
without writing, do not at all justify the 


criticism made by him of the failure of 


Akshoy or the plaintiffs to get an ac- 
knowledgment from the defendants. It is 
not that after advancing the loan, Akshoy 
did not take any steps for securing pay- 
ment of the money, but as the plaintiffe’ 
case goes, the defendants deposited th? 
title deeds of their Nabadwip property 
with Akshoy with intent to create secu- 
rity for the loan. A mortgage. effected by 
the deposit of title deeds, that is, an equi- 
table mortgage does not require any writ- 
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ing. After the debt was secured, we do 
not think that there was any further 
necessity for getting a written acknow- 
ledgment for the loan from the defen- 
dants, regard being had to the friendly 
relationship the parties had at that time. 
Law requires that the suit for the enforce- 
ment of the mortgage has to be filed 
within the period of limitation, and the 
plaintiffs have, in our opinion, filed the 
suit within time. They have to prove the 
loan and the mortgage, either by docu- 
mentary or oral evidence, but to reject 


_their case simply because there is no ac- 


knowledgment of the loan in writing, will 
be highly unjustified. 


14, The learned Subordinate Judge 
has taken notice of the service of the de- 
mand notice, Ext. 6-A at the last moment, 
that is, a few days before the institution 
of the suit. But he should have elso con- 
sidered the fact that the defendants re- 
mained silent even after the receipt of 
the notice. It was contended on behalf of 
the defendants that as they had received 
the notice a few days before the institu- 
tion of the suit, so they did not reply to 
the same, This contention is without any 
substance, The defendants were not aware 
of the filing of the suit till the service of 
the summons upon them, The suit was 
filed on ‘Nov. 30, 1964 and the defendants 
entered appearance on January 25, 1965. 
There is, therefore, no explanation why 
the defendants did not reply to the de- 
mand notice. Moreover, it is the =vidence 
of P. W. 3 Radhashyam who is zhe son- 
in-law of the plaintiff No, 2 and a solici- 
tor, that he demanded the money back 
from the defendants, but they did not 
make any payment. They assured him 
that payment would be made subse- 
quently and also asked him not to worry 
as their Nabadwip property was mortga~ 
ged. The learned Subordinate Judge has 
a accepted the evidence of P. W. 3. 

however, do not find any reason 
Aue we should not believe his evi- 
dence. P. W. 3 is a solicitor of this Court 
and it was he who issued the demand 
notice, Ext. 6-A. It was not at al. unlike- 
ly that he had made oral demands to the 
defendants for the payment of the money 
before he finally made the demand in 
writing. 


15. The last thing which remains to 


_be considered is whether a mortgage by 


deposit of title deeds was created in ac- 
cordance with law. It is the positive case 
of the plaintiffs that the defendants 
handed over to Akshoy their title deed 
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of the Nabadwip property and two muni- 
cipal tax receipts with intent to create 
security thereon. The said documents 
have been produced by the plaintiffs. The 
fact that the documents are coming from 
the custody of the plaintiffs is not by it- 
' self sufficient to prove that the same 
were ‘delivered to Akshoy with intent ic 
create security thereon. But at the same 
time, that act is very significant, and un- 
less the defendants satisfactorily explain 
how the documents could go to the cus- 
tody of the plaintiffs, it would have a 
great bearing on the plaintiffs’ case of the 
creation of the mortgage. The positive 
case of the plaintiffs is that on December 
1, 1952, the defendents delivered to 
Akshoy the title deed of their Nabadwip 
property and two municipal tax receipts, 
as security for the repayment of the loan 
of Rs. 20,000/-. Let us now consider the 
explanation of the defendants as to the 
plaintiffs’ custody of the documents, In 
paragraph 6 of their written statement, it 


has been alleged by the defendants that- 


they purchased the Nabadwip property 
in 1945 and asked one Huricharan Saha, 
an employee of Akshoy, to procure the 
title deed of the said property from the 
Registration Office, that they did not ask 
Haricharan to return to them the said 
documents, and that taking advantage of 
the laches and negligence of the defen- 
dants, Haricharan fraudulently and in 
collusion and conspiracy with Akshoy at- 
tempted to create a mortgage by deposit 
of title deeds. In his evidence the defen- 
dant No. 2 (D. W. 2) scught to improve the 
case pleaded in the written statement. He 
Said that Haricharan was authorised by 
his elder brother, the defendant No. 1 who 
was, however, not examined. In his cross- 
examination, he admitted that he was 
not present when the said authority was 
given to Haricharan by his elder brother. 
Although it has been specifically pleaded 
in paragraph 9 of tha written statement 
that the defendants did not ask Hari- 
charan to return the documents, the de- 
fendant No. 1 alleged in his evidence that 
he asked for the deed from Haricharan 
in 1359 or 1360 B. S. at Nabadwip and the 
latter said that he would give the same 
afterwards. It has been observed by the 
learned Subordinate Judge that the case 
as sought to be made out by the defen- 
dants is no better then frivolous. H2 has 
accepted the plaintiffs’ case that the 
documents of title of the Nabadwip pro- 
perty were made over by the defendants 
themselves, but he holds that the plain- 


tiffs have failed to prove that the docu- 


‘a different pen. We have looked 
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ments were handed over by the defen- 
dants with the intention of creating an 
equitable mortgage. Obviously, as the 
learned Subordinate Judge has found 
that the defendants had not taken any 
loan from Akshoy, it was practically im- 
possible for him to ‘hold that an equitable 
mortgage was created for securing the 
loan, We, however, agree with the learn- 
ed Subordinate Judge that the case of 
the defendants that Haricharan was asked 
by them to bring the title deeds from the 
Registration Office is false and frivolous 
and fit to be rejected on the face of it. 


16. The plaintiff No, 2 and P. W. 2 
Gobinda have categorically stated that 
the defendants deposited the title deeds 
to create a mortgage for securing the loan 
of Rs. 20,000/-. Eoth of them were pre- 
sent at the time of the deposit and there 
is no reason why we should not believe 
them. In the Rokar ‘book the entry Ext. 5 
(b) has been made. Ext. 5 (b) records the 
fact of deposit of the title deed of the 
Nabadwip prcperty and two municipal 
tax receipts. The learned Subordinate 
Judge has not been akle to place reliance 
on Ext. 5 (b). It has been observed by 
him that Ext. 5 (b) was not a contem- 
poraneous entry and it was written with 
into 
Ext. 5 (b) and we have not found any- 
thing to indicate that it was not a contem- 
poraneous entry or that it was not writ- 
ten with the same pen. Even assuming 
that the learned Subordinate Judge is 
correct in making the said observation, 
in our opinion, that would be quite im- 
material because of the oral testimony of 
P. Ws. 1 and 2 and the most significant 
fact that the defendants have miserably 
failed to explein the custody of the plain- 


‘tiffs of the tile deeds. We believe the 


evidence of the witnesses of the plain- 
tiffs including that of the plaintiff No. 2 
and hold that Akshoy advanced a loan of 


~ 


Rs. 20,000/- tc the defendants: on April 15, ~ 


1949, that on December 13, 1950 the de- 
fendants paid a sum of Rs. 1,000/- towards 
the loan, and that on December 1, 1952 
the defendants deposited with Akshoy 
the title deed of their Nabadwip property 
along with two tax receipts with a view 
to creating am equitable mortgage as se- 
curity for the repayment of the outstand- 
ing loan bearing interest at 8% per 
annum. It has been already held by us 
that the suit has been filed within the 
period of limitation. 


17. For the ‘foregoing reasons, the 
judgment and decre2 of the learned Sub- 
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ordinate Judge are set aside and the suit 
is decreed in a preliminary form with 
costs. It is declared that a sum af 
Rs. 35,000/- plus interest on the principal 
sum of Rs. 19,000/- at the rate of 8 per 
cent per annum from the date of the in- 
stitution of the suit, is due by the defen- 
dants to the plaintiffs. If the defendants 
pay into the court below the amount as 
declared above within four months from 
date together with the decretal costs and 
other costs that may be incurred by th= 
plaintiffs and interest at the above rat= 
. on the principal sum, from this date uD 
` to the time of actual payment, the plain- 
tiffs shall deliver up to the defendants, 
or to such person as the defendants will 


appoint, all documents in their 
possession or power relating to 
the mortgaged property, and shall, 
if so required, re-transfer the pro- 


perty to the defendants at the defen- 
dants’ cost free from the mortgage and 
from all incumbrances created by the 
plaintiffs or any person claiming under 
them. In default of the defendants’ pay- 
ing as directed above, the plaintiffs shall 
be entitled to apply for a final decree for 
sale of the mortgaged property or a suf- 
ficient portion thereof for the realisation 
of the decretal dues, . 

18. The appeal is allowed with costs. 
The Court below is directed to draw up 
a preliminary decree in accordance with 
law and the directions given hereinabove. 
No order need be made on the connected 
application which shall be deemed to 
have been disposed of. 

SHARMA, J.:— I agree. 
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Hiralal Pannalail, Petitioner v. Dal- 

housie Jute Co. Ltd., Respondent. 
Award Case 70 of 1976, D/- 19-4-1977. 
(A) Arbitration Act (10 of 1940), Sec- 
tions 2 (a), 30 — Arbitration argeement — 
Contract containing arbitration ‘clause 
illegal — Parties not entering into any 
fresh agreement apart and separate from 
the agreement which is void — Award 
made by arbitrators is without jurisdic- 
tion. : 
An agreement for arbitration is the 
very foundation on which the jurisdic- 
tion of the arbitrators to act rests anc 
where that is not in existence at the 
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Appeal allowed, 


time when they entered on their duties 
the proceedings must be held to be 
wholly without jurisdiction. This de- 
fect is not cured by the appearance of 
the parties in the proceedings, even if 
that is without protest because consent 
cannot confer jurisdiction. There is, 
however, nothing in such a case to pre- 
vent parties from entering into a fresh 
agreement to refer the dispute to arbi- 
tration while it is pending adjudication 
before the arbitrator and in that event 
the proceedings thereafter before them 
might be upheld as referable to that 
agreement and the award will not be 
open to attack as without jurisdiction. 
But it will make all the difference in 
the result whether the parties Lave en- 
tered into an arbitration agreement as 
defined under S. 2(a) or have merely 
taken steps in the conduct of >roceed- 
ings assumed or believed to be valid. In 
the former case the award will be valid,- 
in the later, a nullity. In the instant 
case, there was no evidence that the par- 
ties entered into any fresh agreement 
apart and separate from the agreement, 
which was void, to refer the disputes to 
arbitration. Held, therefore, that the 
award in question was without jurisdic- 
tion, AIR 1953 Cal 458 (SB) and AIR 1963 
SC 90, Rel. on. (Para 7) 

Anno: AIR Manual (8rd Edn), S. 30, 
Notes 5, 7 and 17. 


(B) Evidence Act (1 of 1872), S. 115 — 


_Estoppel against statute. 


There could be no estoppel against a 
statute. Appearance of a party in arbi- 
tration proceedings in terms of a con- 
tract which was void under some Act, 
(under Forward Contracts (Regulation) 
Act, 1952, in the instant case) cculd not 
later on be claimed by the >»pposite 
party as estoppel in repudiating the 
award as void. AIR 1953 Cal 458 (SB), 
Foll; ILR (1949) 1 Cal 245, AIR 1956 Cal 
470 and AIR 1965 Cal 42, Referred. 

‘Para 7) 

Anno: AIR Manual (8rd Edn), Evi- 
dence Act, S. 115, N. 30. 

Cases Referred: Chronological 
AIR, 1974 SC 1579 

AIR 1971 SC 166 

AIR 1965 Cal 42 

AIR 1963 SC 90 

AIR 1956 Cal 470 

AIR 1953 Cal 458 (SB). 

TLR (1949) 1 Cal 245 


ORDER :— Award No. 118 of 1969 
made by the Tribunal of Arb‘tration, 
Bengal Chamber of Commerce and In- 


Paras 


AI DI ep 
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dustry on 26th of Aug. 1969 is impugned 
in this application under Ss. 30 and 33 of 
the Arbitration Act, 1940. Hiralal Penna- 
lall is a firm registered under the Indian 
Partnership Act and is the petitioner in 
this application. On the Ist of July, 1988 
the petitioner agreed to sell and the res- 
pondent Dalhousie Jute Company Ltd. 
agreed to buy 251 bales of 180 Kilograms 
each, of Dhubri Jute consisting of 76 
‘bales of Mill Firsts quality at the rate of 
Rs. 441/- per bale and 175 bales of Mill 
Lights quality at the rate of Rs. 401/- 
per bale for shipment and/or despatch 
during July and/or August and/or Sep- 
tember 1968. The contract was entered 
through the broker Messrs. Prakash 
Trading Company. The said cortract 
was by a letter to the following effect: 
“Dear Sirs, 
Letter Contract No. L/101E of 1- 7-1968. 
We have this day SOLD by'your order 
and on your eccount to Messrs. Dalhousie 
Jute Co. Ltd., Calcutta the following: 


Crop 1968-69 

Quantity | 251 Bales 

Agency Dhubri (ASSAM) 

_ Marks H. P. 

Assortment : MILL FIRSTS 76 B/s. @ 

and Price ‘Rs. 441 per bale of 180 
Kgs. Mill Lights 175 B/s. 
@ Rs. 401/- per bale of 
180 Kgs. 

Shipment July &/or August &/or 


September 1968 Ex: Dhu- 
bri 


Delivery to Dalhousie Jute Mill 


Payment Cash against documents 

Arbitration The Bengal Chamber of 
Commerce & Industry 

Reweigh- l 

ment Calcutta Licensed Mea- 
surers. 

Insurance : To ‘be cared for by sellers 


through Buyer’s 
with ~ 
All other terms and conditions as per 
T. S. D. Contract. Brokerage @ 1% 
Yours faithfully, 
for PRAKASH. TRADING COMPANY 
Sd. A. C. Bhuna 
Partner.” 


agency 


According to the petitioner the said con- 
tract is a purported contract. The res- 
pondent extended the due date for deli- 
very under the said contract and the 
last of such extension was granted by 
the respondent, by the letter dated 2nd 
of January, 1969, upto 31st of Jan., 1963. 
The petitioner contended that the res- 
pondent had zailed and neglected to per- 
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form its part of the contract and had 
refused to meke payment. The respon- 
dent on the ather hand contended that 
the petitioner had zommitted breach of 
the contract 5y refusing to deliver the 
goods and therefore, the respondent can- 
celled the ccntract and claimed two 
several sums of Rs. 8,664 and Rs. 16,065/- 
by way of difference between the con- 
tract rate anc the market rate. As the 
petitioner failed to make payment in res- 
pect thereof the respondent referred the 
claim for a sum of Rs. 24,729/- to the 
Tribunal of Arbitration, Bengal Chamber 
of Commerce and Industry. On the 26th 
of Aug. 1969 the Tribunal of Arbitration 
of the Bengal Chamber of Commerce 
and Industry zave an award in favour of 
the respondent. The petitioner states 
that the petitioner received the notice of 
the making of the said award on the 
28th of Aug., 1969. Cn that date. before 
the receipt of the notice of the making 
of the award the petitioner instituted a 
suit being Suit No. 2423 of 1969 against 
the respondenz, inter alia, for a declara- 
tion that the >urported contract between 
the parties was Cishonest, void, illegal 
invalid and unenforceable. On the 26th 
of November, 1969 the respondent made 
an application in the said. suit praying, 
inter alia, thet the plaint be rejected 
and/or for permanent stay of the suit. 
The suit appHeat:on came up for hear- 
ing before Mr, Justice S. K. Roychou- 
dhury and ‘by an order dated 14th of 
November, 1975 the learned Judge direct- 
ed'as fcllows: ` 


“Therefore :n the undisputed facts, I 
am satisfied that the present suit is 
barred under S. 32 of the Arbitration 
Act, 1940 and as such is not maintain- 
able. I am making it clear that this de- 
cision of mine will not in any way affect 
the right, if any, of the respondent to 
challenge the award acccrding to law if 
he has got any right to do so. In the re- 
sult I am making the following order: 

There will be an order in terms of 
prayer(s) directing the plaint in this Suit 
No, 2323 of 1969 be taken off the file. 

No order as to the. costs.” 

2. At all material times the Forward 
Contracts (Rezulaticn) Act, 1952 was in 
force throughout the whole of India. By 
Notification No. S. 0.375 dated 29th of 
March, 1968 as amended by Notification 
No. 331 dated 27th of January, 1966 (sic) 
the Central Government duly applied 
Section 15 oi said Act to Transferable 
Specific Delivery Contract relating to 
raw jute, inter alia, in the State of West 


a 
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Bengal. By another Notification the Cen- 
tral Government granted recognition to 
East India Jute and Hessian Exchange 
Ltd. Calcutta in respect of forward zon- 
tracts for raw jute. No other assccia- 
tion was recognised by the Central Gov- 
ernment in respect of raw jute. At all 
material times both the petitioner and 
the respondent were members of the said 
association. It may be mentioned ard it 
has not been disputed, that the contract 
in this case was a “Forward Contract” 
and was .a “Transferable Specific Deli- 
very Contract” and was not a “Ready 
Delivery Contract” within the meaning 
of the said Act. Under S, 11 (1) of the 
said Act power has been. given to the 
said association to make bye-laws for 
the regulation and control of Forward 
Contracts. Under S. 11 (2) of the said 
Act such Bye-laws might provide for 
terms, conditions and incidence of zon- 
tracts including the forms of contracts in 
writing as also regulating the entering 
into, making, performance, rescission and 
determination of contracts ete. Under 
S. 11 (3) of the said Act the said Bye- 
laws might specify the Bye-laws the 2on- 
travention of any of which would make 
Forward Contract entered into otherwise 
than in accordance with Bye-laws illegal 
under sub-s. (3A) of S. 15 of the said Act 
and under S. 15 (3A) of the said Act it 
is provided that any contract for goods 
which on the date of the contract, is in 
contravention of any of the Bye-_aws 
specified in this behalf under Cl, (ae) of 
sub-s. (3) of S. 11 shall be illegal. It ap- 
pears that the said association had duly 
framed Bye-laws for trading in Trans- 
ferable Specific Delivery Contracts in 
jute which are contained in the Work- 
ing Manual Vol. III duly published by 
the said association. Some of the said 
Bye-laws contained in Chap. V of the 
said Working Manual are. as follows: 

“I (b) All transferable specific delivery 
contracts shall be in writing in the pre- 
scribed forms (Annendix II for Jute Goods 
and Appendix IV for raw jute) serially 
numbered and supplied by the Assccia~ 
tion on payment. 


(c) No such contract in any delivery or 
deliveries as aforesaid shall be entered 
into before such date as may be fixed in 
that behalf by the Board with the prior 
concurrence of the forward market com- 
mission. 

Provided that subject to provisions con- 
tained in Bye-laws 2 herein below the 
prohibition contained in this clause shall 
not apply to contracts in respect of Cute 
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goods of any description entered into, to 
cover actual sales effected of such goods 
for export outside India. 


The Board may frame rules inde 
as Bye-laws for the conduct of busi- 
ness, that is, for the control and regula- 
tion of dealings in T, S. D. contracts (in- 
cluding pucca Delivery Orders) in Jute 
goods and/or raw jute by its members. 
Such rules when adopted shall duly be 
notified with the prior concarrence of 
the commission. 


8. The Board shall have the power to 
alter, amend any of the rules with the 
prior concurrence of the commission 
12 (a), The Board may, by @ resolution 
passed by itself and concurred in by the 
Forward Markets Commission, impose 
such conditions as, in the opinion of the 
Board, may be necessary in the public 
interest or in the interest of the trade 
for regulating the entering into, making, 
performance, rescission and termination 
of Transferable Specific Delivery Con- 
tracts in raw jute and/or jute goods in- 
cluding contracts between members or 
between a commission agent and his con- 
stizuent or ‘between a broker and his con- 
stituent, or between a member of the 
Association and a person who is not a 
member, and the responsibility of com- 
mission agents and brokers who are not 
parties to such contracts. 


16. No member shall enter into any 
transferable specific delivery contract in 
raw jute and/or jute goods otherwise 
than on the terms and conditions pre- 
Scribed under these Bye-laws. 

17. Any transferable specific delivery 
contract entered into in raw jute and/or 
jute goods which at the date of the con- 
tract is in contravention of the provision 
of any of the Bye-laws I (c), 13, 14, 15 
and 16 of Chap. V shall be illegal under 
the provisions of S. 15 (3A) of the For- 
ward Contracts (Regulation) Act, 1952”. 


3. By the notification dated 31st of 
Ocit., 1960 the Board of Directors of the 
Said asssociation had decided that thence- 
forward until further notice all Transfer- 
able Specific Delivery Contracts in all 
varieties of raw jute shall be registered 
with the said association within 3 days of 
the completion of the business under the 
said contracts in the’ manner prescribed 
in the said notice. By another notice 
bearing No. TSDC dated 31st of Oct., 1962 
the said association had further notified 
all members of the said association ‘that 
the Board of Directors of the said associa- 
tion with the consent of the Forward 
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Market Commission, Government cf 
India had decided that all Transferable 
Specific Delivery Contracts in all varie- 
ties of raw jutes were required to ke 
submitted to the association for registra- 
tion within 3 working days of the com- 
pletion of the business under any of tke 
said contracts. By another notice dated 
26th of December, 1964, the said associa- 
tion had informed all the members that 
the Board of Directors with the concur- 
ence of the Forward Market Commission 
had introduced the centralised system of 
supply of Transferable Specific Delivery 
Contract Forms from the said association 
with effect from Ist of February, I965. 
The prescribed Transferable Specific De- 
livery Contract Forms with the serial 
numbers thereon shall b2 issued by the 
said association and that such forms shall 
be compulsorily used by the members, 
brokers and all other concerned in pass- 
ing Transferable Specific Delivery Con- 
tracts for raw jute with effect from 1st 
of Feb. 1965. The form prescribed by 
the association is included in Appendix V 
of the said Working Manuel, Vol. TH and 
the said form contains, inter alia, the 
following terms: 

“The foregoing terms and conditions 
as well as other terms and conditions ap- 
plicable. to this contract are as per the 
terms and conditions of the Transferable 
Specific Delivery Contract for raw jute 
‘of the East India Jute and Hessian Hx- 
change Ltd., Calcutta, and are subject fo 
the Bye-laws of that Exchange for trad- 
ing in Transferable Specific Delivery 
Contracts for raw jute Brokerage at was 
e. eos ove PET Cent. 

Yours faithfully. 
Member/Licensed Broker. 
The Eest India Jute & Hessian 
i Exchange Ltd.” 


4. In this application the petitioner 
contends that the contract in question 
was not in the form prescribed. It is ap- 
parent that it did not contain the term 
set out in the foregoing paragraph. On 
behalf of the respondent it was urged 
that the broker was a licensed broker 
and/or member of the East India Jute 
and Hessian Exchange Ltd. There is, 
however, no ‘evidence or averment to 
that effect. It must therefore be held 
that the contract was not in the pre- 
scribed form in the instant case. It did! 
not contain any serial member issued ky 
the said association. The contract was, 
further, not registered with the said as- 
sociation either within 3, working days 
of the completion of the business under 


tae said! contract: or not. at all, The con- 
tract was not entered into by the form 
Issued by the association for the purpose 
of entering into such contract. In the 
aforesaid view of the matter the contract 
In question must be hald ta be illegal 
and void under S. 15 (3A) of the said 
Act. In this case the term: which was: 
aksent., from the contract letter between 
the parties: is a material teris im my 
opinion. In view of the decision of the 
Supreme Court im the case of Meghna 
Mills. Co. Ltd. v. Ashoke Marketing Ltd., 
AIR. 1971 SC 166, and the decision ir 
the ease of Jaikishan v. L. Kanoria and 
Co., AIR. 1974 SC 1573 nd in. view of the 
infirmity andi the irregularity of the con- 
tract as mentioned hercinbeZore it must 
be held that the contract. im question was’ 
illegal and as such voic:. 


5. It. was, then, contended on, behalf 
of the respondent that im view of the 
order of Mr. Justice Roychowdhury 


dated 14th of Nov., 1975: the present ap-. 


plication was barred by the principles of 
res, judicata. L am unable tc accept this 
cantention.. The suit. in. question: filed. by 
the petitioner was. tarred by S. 32 of 
the Arbitration Act, 1940 ‘because the 
award in. question had already beem 
made. In that background of the facts. 
of the instant. case I am of the opinion 
that the present. application is not: barred 
by ‘principles of res judicata. 


6. It was, then, cantended that as. 
the: petitioner had. gone before the Tri- 
bunal of Arbitration: and had taken part 
in the arbitration. proceeding, amd took a 
chance of an award ‘being made in. its 
faveur, the petitioner should not be al- 
lowed to challenge the award. and/or is 
estopped. from. challenging the award. 
Reliance in this; connection. was placed on 
the decision of the learned single Judge 
in the case of Hazi. Ebrahim Kassim 
Cochinwalla v. Pannalal Johurimull, ILR 
(1949) 1 Cal 245. There Sinha J. held 
that the petitioner in that. case having 
participated in. the arbitration proceed- 
ings without raising any objection as to. 
the jurisdiction of the arbitrators and 
having taken the chance of a decision in 
their favour could not be allowed! later 
on te turn round and assume an incon- 
sistent position. Relience was alse placed 
or the decision im the case of Jupiter 
General Insurance Co. v, Calcutta Cor 
oration, ATR: 1956: Cal 470.. In that. case 
P. B. Mukhariji, J. as she learned Judge 
then was, held that the applicant: in that 
ease had participated im arbitration. pros 
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ceedings without protest and/or ully 
availed of the entire arbitration proceed- 
ings. He could not be heard when he 
saw that the award had gone against him 
to make an objection that the whole of 
the arbitration proceeding was without 
jurisdiction. Reliance was also placed 
on behalf of the respondent on ancther 
‘decision of a learned single Judge of this 
‘Court in the case of N. I Assurance Co. 
v. Dalmia Iron and Steel Lid. AIR 1965 
Cal 42 where S. P. Mitra, J. as the Chief 
Justice then was, held that if a tarty 
had allowed an arbitrater to proceed 
with the reference without objecting to 
his jurisdiction or competence, it would 
not be subsequently heard to say that 
the award should be set aside on the 
ground that the arbitrator was not com- 
petent to decide the dispute in question. 
If objection had to ‘be taken it should be 
taken at the earliest possible opportunity 
or at any rate at an early stage of the 
proceedings. Failure to object at an 
“early stage would operate as an estovpel. 


7. I am, however, unable to sustain 
this objection urged on behalf of the res- 
pondent. Inthe case of A. J. Mills Co. Ltd. 
v. J. and G. Brokers Ltd., AIR 1953 Cal 
548 (SB) a Special Bench of this Court 
held that there could ‘be no estcppel 
against a statute. Therefore, a party who 
had gone to arbitration under a conzract 
which was void under some Act could 
not plead that his opponent having taken 
part in arbitration proceedings could not 
later repudiate the award as void. In 
the case of Waverly Jute Mills v. Ray- 
mon and Co., AIR 1963 SC 90, it was held 
by the Supreme Court that if a con:zract 
was illegal and void an arbitration clause 
which was one of the terms thereof, 
must also perish along with it and a dis- 
pute relating to the validity of the con- 
tract was in such cases for the Court and 
notfor the arbitrators. An agreemeni for 
arbitration according to the Supreme 
Court, is the very foundation on which 
the jurisdiction of the arbitrators tc act 
rests and where that is not in existence 
at the time when they entered on heir 
duties the proceedings must be held to 
be wholly without jurisdiction. This de- 
fect is mot cured by the appearanes of 
the parties in the proceedings, even if 
that is without protest because corsent 
cannot confer jurisdiction. There is, 
however, nothing in such a case to pre- 
vent parties from entering into a tresh 
agreement to refer the dispute to arbi- 
tration while it is pending adjudicetion 
before the arbitrator and in that event 
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the proceedings thereafter before them 
might be upheld as referable to that 
agreement and the award will not be 
open to attack as without -jurisdiction. 
But it will make all the difference in the 
result whether the parties have entered 
into an arbiration agreement as defined 
under S. 2 (a) of the Arbitration Act or 
have merely taken steps in the conduct 
of proceedings assumed or believed to 
be valid. In the former case the award 
will be valid, in the latter, a nullity. In 
the instant case there is no evidence that 
the parties entered into any fresh agree- 
ment apart and separate from the agree- 
ment, which is void, to refer the disputes 
to arbitration. 

3. In the aforesaid view of the matter 
it must be held that the award in ques- 
tion is without jurisdiction. It is true 
that the conduct of the - petitioner is 
utzerly unmeritorious on the facts but in 
view of the position in law the award 
must be set aside. 

9. In the premises there will be an 
order in terms of prayer (a) of the peti- 
tion. In the facts and circumstances of 
this case parties will pay and bear their 
own costs. 

Petition allowed. 
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SALIL KUMAR DATTA AND 
GANENDRA NARAYAN RAY, JJ. 


J. Mc. Gaffin and another, Appellants 
v. Life Insurance Corporation of India, 
Respondent. 

Letters Patent Appeal No. 229 of 1974, 
D/- 8-3-1977." 

(A) Evidence Act (1 of 1872), S. 18 — 
Admission by pleadings — Acceptance of 
— Principle that all statements should 
be considered together — Independent 
admission not conditional or based on 
earlier statement of admission — Prin- 
ciple will not apply. 

When a statement on admission is 
made in pleading together with further 
stetement . centering round, depending 
and standing on and conditional upon 
that admission, all the statements are to 
be taken and considered together in res- 
pect of such pleading. But if a state- 
ment on admission is made wuncondi- 


*(Against judgment of Chittatosh Mooker- 
“ee J. in Ejectment Suit No. 1594 of 
1961, D/- 15-5-1974). 
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tionally and thereafter further admission 
is made which is not conditional or based 
on such earlier admission but is an as- 
sertion of the specific case not dependent 
or conditional upon the earlier admissicn 
the above principle will not be applicable. 
(Para 19) 

In’. a suit for eviction the plaintiff as- 
serted that. the tenancy was created cn 
25th of the month which was admitted 
- by defendant. The defendant’s further 
specific case was that the tenancy was 
converted to a tenancy according to Eng- 
lish ‘Calendar month later on. On the 
question whether -there was an admissicn 
regarding creation of tenancy accord- 
ing to English Calendar month; Held 
that the defendant’s admission regarding 


creation of tenancy being unconditional | 


and independent of any other admissicn 
it would not be necessary to take tke 
defence case of subsequent conversion of 
tenancy, according to English Calendar 
month as a part of the admission regard- 
ing creation of tenancy. AIR 1915 PC 2 
and AIR 1955 Cal 465, Rel. on. 
(Para 10) 

Anno. 3 A. M. Evi. Act, S. 18, N. 5. 

(B) T. P. Act (4 of 1882), S. 105 — 
Commencement of lease — Lease from 
month to month — Payment of rent ae- 
cording to Calendar month not sufficient 
by itself to prove that lease was from 
first to last day of month. 


Payment of rent bya calendar month 
may be some or even an important indi- 
cation about the tenancy being formed 
month by month according to Calendar 
month. But that by itself would not be 
sufficient for holding that the tenancy 
was from the first day of the month to 
the last day of the month when receipt 
to that effect has been given on the fact 
of the established position that tenancy 
commenced from a particular day of tke 
month, AIR 1957 Cal 357 and AIR 1957 
Cal 649, Rel. on. (Para 11) 

Anno. AIR Comm., T. P. Act (4th Edn), 
S. 105, N. 31. - 


_ (C) West Bengal Premises Tenancy Act 
(12 of 1956), S. 13 (1) (a) — Transfer of 
premises — Meaning of — Parting of 
possession either in whole or in part 
constitutes transfer. 

The transfer of premises under Sec- 
tion 13 (1) (a) means parting of posses- 
sion of the tenanted premises either in 
whole or in part. 

An agreement of caretakership pro- 
vided that ‘A’ would put in funds to ‘B’ 
for payment of rent to the landlord and 
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in case of his failure to do so ‘B’ would 
pay rent on behalf of 'A’, further it was 
grovided that all such amount spent by 
‘3’ would have to be paid first before ‘B’ 
was called upon to restore possession of 
Eremises to ‘A’, on the question whether 
‘A’ could. be said to have transferred pre- 
mises to ‘B’. 

Held that it was obvious that if ‘A’ 
failed to pay the requisite funds 'B’ would 
continue in the premises indefinitely 
while tenancy continued to be in the 
name of ‘A’. It would thus be not mere- 
ly caretakership arrangement in which 
‘B’s duty would be to guard and protect 
the property but it would be a transfer 
of possession ‘by A to B. (Para 14) 

(D) Evidence Act (1 of 1872), S. 114 — 
Postal business — Presumption — Ab- 
serce of evidence to show that the cover 
contained notice and was properly post- 


ed in post office — No presumption can 


te raised, 


Where there is in effect no evidence - 
regarding various steps that render ser- 
vice of notice valid such as that the 
cover contained the notice and that it 
was posted in the post office, the Court 
cannot raise a presumption under S. 114 
about service. by certificate of ‘posting. 
AIR 1918 PC 102 and: (1870) WN 119 and 
(1963) 67 Cal WN 819 and AIR 1970 Cal 
328, Ref. ; (Para 15) 

Anno. 3 A. M., Evi. Act., S. 114, N. 43. 

(E) T. P. Act (4 of 1882), S.-106 — 
Notice of termination of tenancy — On 
whom may be. served — Service on 
tenant’s attorney in his personal capacity 
is valid. 


Where a notice of determination of 
tenancy, the purpose of which is to make 
the persons concerned aware of the pur- 
gort of the contents of such notice is re- 
ceived by a person who is constituted at- 
torney of the tenant in respect of leased 
premises at the material time, such ser- 
vice on the attorney though made in per- 
sonal capacity would amount to a valid 
notice on the tenant also. (1898) ILR 22 
Bom 754, Rel. on. (Para 18) 

Beit AIR Comm., T. P. Act (4th Edn.), 

. 106, N. 37. 


aS _Beferred: Chronological Paras 
AIR 1970 Cal 328 15 
(1963) 67 Cal WN 819 15 
(1961) 65 Cal WN 1175 ' 73 


AIR 1957 Cal 357 : 61 Cal WN 407 il 
ATR 1957 Cal 649 : 61 Cal WN 528 Tı 
AIR 1955 Cal 465 9 
(1947) 51 Cal WN 650 17 
AIR 1918 PC 102 : 23 Cal WN 77 15 
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ATR 1915 PC 2: 42 Ind App 103 9 
(1898) ILR 22 Bom 754 18 
(1870) WN 119, Gresham House Estete 
Co. ve Rossa Grandi Gold and Mining 
Co. 15 


P. N. Mitter and D. N. Lahiri, for Ap- 
pellants; C. N. Mukherjee, Ajit Kr. Cha- 
kraborty and Gopal Chandra Mukherjee, 
for Respondent. 


S. K. DATTA, J.:— This appeal is 
against the judgment and decree of Chit- 
tatosh Mookerjee, J. dated 15th Mey, 
1974 whereby Ejectment Suit No. 1534 
of 1961 was decreed in reversal of the 
decision of the learned Judge, Tenth 
Bench, City Civil Court at Calcutta 
dated 28th Sept., 1966. 


2. The facts, in short, as stated in tre 
plaint are as follows. `’ 


The suit premises being flat No. E4, 
Queens Mansions at 12, Park Street, Cel- 
cutta, was let out to the defendant No. 1 
as a monthly tenant by the plaintiff res- 
pondent. The tenancy commenced fram 
25th May, 1959 and the monthly rent 
payable was Rs. 225/-. There was a 
tenancy agreement which is an An- 
nexure ‘A’ to the plaint and under terms 
of Cl. (3) of the agreement, the tenant 
defendant’ No. 1 had no right to assign 
or transfer or sublet or part with the 
possession of the tenancy or any pert 
thereof. The defendant No, 2 startad 
occupying the said premises with his 
family without any consent or permis- 
sion of the plaintiff. The defendant 
No. 2 claimed to be an authorised gt- 
torney of the defendant No. I but- re 
had no relation with him. It was statad 
that this power of attorney was a dodze 
for creating a sub-tenancy in his favour. 
The plaintiff determined the tenancy by 
a notice to quit dated 20th April, 1951 
calling upon the defendant No, 1 to quit 
and vacate the said premises on the ex- 
piry of 24th May, 1961 “or in the alter- 
native, on the expiry of the calendar 
month of tenancy, which will expire 
next after the end of one month frem 
the date of service of this notice’. This 

` notice was addressed to the defendant 
No. 1 and also to defendant No. 2. It 
was further stated in the notice that un- 
less vacant possession was: given on tne 
expiry of the tenancy, a suit for evic- 
tion would be instituted for non-comp.i- 
ance with the ejectment notice. This 
notice was sought to be served on the 
defendants by registered post, whith 
notice on defendant No. 2 was duly re- 
ceived on April 24, 1961, while the notice 
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premises, 


‘rately and receipt for the 
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on defendant No. 1 came back with the 
remark ‘left’, A copy of the notice was. 
sent by certificate of posting on 22nd 
A copy of the notice was 
also served ‘by affixation on the suit pre- 
mises. As the defendants failed to 
vacate and deliver possession, this suit 
was instituted for a decree for delivery 
of khas and vacant possession on eject- 
ment of the defendant from the suit 

The suit was instituted on 
16th Aug., 1961. = 


3. The suit was contested by the de- 
fendants who filed separate written state- 
ments. It may be noted that the written 
statement on behalf of the defendant 
No. 1 was signed by the defendant No. 2 
as his agent and constituted attorney. In 
the written statement of defendant No. 1, 
it was stated in para, 8 thet although 
the tenancy at its inception was created 
on the 25th of the English Calendar 
month but by mutual agreement the rent 
was being paid to the plaintiff according 
to English calendar month and the plain- 
tiff accepted the said arrangement and 
used to issue rent bill according to Eng- 
lish calendar month. It was further 
state] that the tenancy was stated by 
the plaintiff from the ist day of the 
month to the last day of the month ac- 
cording to English calendar and rent for 
the suit premises used to ‘be collected 
and the rent-receipts used ta be issued 
according to English calendar month. It 
was also stated that the rent for odd 
days of May, 1959 was collected sepa- 
same was 
grant ted and since thereafter the tenancy 
is continuing as a monthly tenancy ac- 
cording to English calendar month. 


4. Both the defendants denied that 
the defendant No. 1 had sublet or as- 
Signed or transferred the suit premises 
as alleged in the plaint. The specific 
case was that the defendant No. 2 was 
appointed as a care-taker of the suit pre- 
mises by the defendant No. 1 as he had 
to go out of Calcutta off and on. It was 
further denied that any statutory notice 
was served on the defendants. It was 
submitted that the suit in the premises 
should be dismissed. 

- 5. Various issues were framed by the 
learned trial Judge and on a trial on 
evidence the learned Judge came to the 
finding that the defendant No. 1 did not 
sublet or assign or transfer the suit pre- 
mises to the defendant No. 2 and that 
the defendant No. 2 did not fraudulent- 
ly claim agency by power of attorney. 
It was further held that the power of 
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attomey, Ext. R, by the defendant No. 1 
to the defendant No, 2 and agreement 
Ex. C between the dejendants about the 
arrangement as care-taker were genuine 
and valid documents. The court further 
found that while the statutory notice de- 
termining the tenancy by registered post 
was not served, the notice under certifi- 
cate of posting was also mot served. The 
service of notice by afifixation was dis- 
believed. Mhe court Surther held that 
the tenancy was according to English 
calendar month on the basis of rent re- 
ceipts and, accordingly, the notice in 
question was illegal, invalid and. insuff- 
cient. ` The suit was eccordingly dismis- 
sed. 


6. On appeal Mookerjee, J. held that 
the impugned notice was valid as the 
tenancy was from 25th of the English 
calendar month by agreement though rent 
was paid according to English calendar 
month, ‘The notice requiring the tenant 
to quit on the expiry of the last day of 
his the then current month of tenancy 
was also a valid notice and the natice 
would also ‘be valid even if the tenency 
was from the Ist to the last day of Eng- 
lish calendar month. 


7. In regard to service of notice it 
was held that the registered nctice 
which came back with the remark ‘left’ 
in respect of the defendant No. 1 could 
not ‘be accepted as due service. It was 
also held that no reliance could be placed 
on the service of the ejectment netice 
under certificate of posting as the same 
did not necessarily estdblish that the 
said ‘cover contained the ejectment notice. 
It was also not thereby established that 
the letter sent under certificate of post- 
ing had reached within time. so as to 
terminate the tenancy of the defendant 
No. 1 according to law. The learned 
Judge however held that the service by 
affixation was a due service of the eject- 
mert notice on April 24, 1961. The de- 
fendant No. 1 did not appear to give evi- 
dence about the servic2 of the ejectment 
notice by affixation though he was at Cal- 
cutta on the relevant day. The court fur- 
ther held that the defendant No. 1 had, in 
fact; beem residing elsewhere and allowed 
the defendant No. 2 to occupy the suit 
premises under the pretext’ of care-taker- 
ship. This was held to be an. after- 
thought resorted to evade the rigour of 


the provisions of S. 13 (1) (a) of the West 


Bengal Premises Tenancy Act 1956. Ac- 
coreingly, the judgment and decree ‘af 
the triel court was set aside and the suit 
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was decreed. This appeal, as already 
stated, is agaimst this decision. l 

8. Mr. P. M. Mitra leerned advocate 
appearing for the defencant appellants 
raised various contentions in support of 
the appeal. 2 eontended that the date 
of commencement of the tenancy as al- 
leged by the plaintiff was never estab- 
lished as the tenancy agreement was not 
proved. He contended that in the notice 
to quit, it was stated that the tenancy 
would determine on the expiry of 24th 
May, 1961 or, in the alternative, on the 
expiry of the calendar month of tenancy 
which would expire next after the end 
of one month trom the date of service of 
this notice. Ir the judgment under ap- 
peal, the court has found that there was 
no service of this notice either ‘by re- 
gistered post o> by certificate of posting. 
In respect of the service by affixation he 
referred to the evidence of the person 
who served the notice teing P. W. 2. 
This witness stated that he served the 
copy of the notice by affixing the same 
on the door of the premises in suit. But 
no actual date of service was mention- 
ed. Accordingly, if the notice was served 
on any date aiter 24th April, 1961, the 


‘tenancy would determine on the expiry 


of 30th June, 1962, which was not the 
plaint case and on this ground alone the 
suit was liable to ‘be dismissed as, in the 
plaint, the cause of action has been 
stated to arise either on 25th May,’ 1961 
or on 25th Jure, 1961. 


9. In opposing this -vzontention, Mr. 
C. N. Mukher*ee learned Advocate for 
the plaintiff respondent submitted that 
the commencement of the tenancy was 
not required tc be proved in view of the 
admission made by the defendant No. 1 
in para. 8 of his written statement. It 
was stated therein that the tenancy com- 
menced on 23th: of English calendar 
month but by mutual agreement rent 
was paid according to English calendar 
month. It wes further stated therein 
that the rent for odd days of May 
of 1959 was collected separately and 
receipt for the same was granted while 
thereafter the tenancy was converted 
from the first to the last day of 
the calendar month. All these allega- 
tions however were not proved by evi- 
dence. In view of this admission, Mr. 
Mukherjee submitted that the tenancy 
admittedly commenced from 25th of the 
English calendar month and expired on 
the 24th of the following month and even 
if the notice was not served within 24th 
April, 1961 then the tenancy would be 
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deemed to have terminated with the ex- 

piry of 24th June 1961 and that was ako 

the alternative case made in the plaint. | 
Mr. Mitra’s rejoinder to this contention | 
- is that the admissions to the pleading are | 
to be accepted as a whole and in that 

paragraph it has been stated that while | 
the original tenancy was commenced i 
from the 24th of the month subsequert- | 
ly it continued as a monthly tenancy ac- ' 
cording to English calendar month and 

for odd days of May 1959 rent was col- 

lected separately. This entire admission 

would have to be taken into account if 

at all. In support, he referred to the 

decision in Motabhoy Mulla Essabhoy v. 

Mulji Haridas, reported in 42 Ind App 

103 : (AIR 1915 PC 2) where it has bean ' 
observed by the Privy Council as fol- 

lows: 


"It is permissible for a tribunal to sc- 
cept part and reject the rest of any wt- - 
ness’s testimony. But admission in 
pleading cannot be so dissected, and if it 
is made subject to a condition it must 
either be accepted subject to the condi- 
tion or not accepted at all. Therefore, 
the admission that the Promissory ncte 
was to ‘be held as satisfied on Jan. 30 >y 
a new debt on the part of Hyderal-y, 
provided that security was found for tae 
whole debt by that date, cannot be treat- 
ed as an admission that in any case tne ' 
Promissory note ‘was to be held as sat:s- 
fied by Jan. 30”. 


This decision was followed by this court 
in Fateh Chand Murlidhar v. Juggi-al 
Kamlapat, reported in AIR 1955 Cal 465 
with the following observation (at p. 46€): 


“The principle is that while a court of 
law is entitled to accept a part of the 
evidence of a witness and to reject an- 
other part, a pleading cannot be so d:s- , 
sected ‘but must be taken either as a 
whole or left alone altogether. In other 
words, if a written statement contains an ' 
admission of certain facts which zre: 
favourable to the plaintiff but contains a 
denial of other facts favourable to him 
or an assertion of other facts which are | 
unfavourable, the plaintiff must, if ne. 
wants to avail himself of the admissicn, | 
take not only the first set of facts as | 
truly stated, but also the second set of 
facts.” 
The principle was applied to the facts of ` 
that case where it was held that if the 
respondents wanted to avail themselves 
of the statement of the appellants, they ' 
are bound to take not only the admission | 
that Rs. 5,000/- had been paid and that | 


' the first day of the month to the last day} 


| lished position that tenancy commenced 
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‘it had been paid im pursuance of a form 


of settlement but. also their further stete- 
ment that they had been compelled to 
submit to the settlement: by coercion. 


10. These decisions, In our opinion, 
indicate that when a statement on. ad- 
mission fis made in pleading together 
with further statement centering round, 
depending and standing on and condi- 
tional upon that admission, all the state- 
ments are to be taken and cohsidered' to- 
gether in respect of such pleading. But 
if a statement om admission is made un- 
conditionally and thereafter further ad- 
mission. is made which is not conditional 
or based on such earlier admission. but 
is an assertion of the specific case not 
dependent or conditional upon the ear- 
lier admission. the above principle will! 
not be applicable, Im the instant case 
the assertion by the plaintiff was that 
the tenaney was created om 25th of the 
month and this was admitted by the de- 
fendant No. l- This admission was an 
unconditional one and did net depend om 
any other admission made by the defen- 


The defendants’ further 
specific case was that this tenaney was 
converted to a tenancy according to Eng- 
lish calendar month later on. This. speci- 
fic case had nothing to do with the ad- 
mission about. the creation of the tenancy 
and thus its commencement. Accord- 
ingly, we are of the opinion that it; was 
not necessary in. the facts of the case to 
take the defence case of subsequent con- 
version of the tenancy ‘according to Eng- 
lish calendar month’ as a. part of the 
mission. regarding the creation of the 
tenancy. There is no dispute that. no 
evidence has. been adduced on behalt ofl 
the defendants to indicate that this} 
tenancy was subsequently converted. into 
a tenancy according to, English calendar). 
month as alleged. 

11. We may further note im this con- 
nection that the uniform and consistent. 

















. view of this court. hasi ‘been that payment 


of rent by a calendar month may be 
some or even an important indication 
about the tenancy being formed month} 
by month according to calendar month. 
But that by itself would not be sufficient 
for holding that the tenancy was. from; 


of the month when receipt to that effect 
has been given on the fact of the estab- 


ference may be made in this connection 
to the decisions, in Carrara. Marble and 





from a particular day of the month. Re-| 
$ 
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Tarrazo Co. Ltd. v. Charu Chandra Guha 
and in Baidyanath Bhattacharjee v. Nir- 
mala Bala Devi, reported in 61 Cal WN 
respectively at pages 407 : (AIR 1957 Cal 
357) and 528 : (AIR 1957 Cal 649). In 
the premises, we hold that the tenancy 
commenced from the 25th of the month 
expiring on the 24th of the succeeding 
month, 


12. The next point for consideration is 
whether the defendant No. 1 is guilty of 
any of the acts mentioned in S. 13 (1) (a) 
of the Act. According to the plaintiff, the 
defendant had sublet the suit premises 
or transferred the same to the defendant 
No. 2. According to Mr. Mitra, by an 
amendment of the plaint it was stated 
in para. 7 of the plaint that the defen- 
dant No. 2 was a sub-tenant of defen- 
dant No. 1 on a false claim of agency 
by a power of attorney. Accordingly 
Mr. Mitra submitted, the plaintiffs case 
is confined to subletting only. In evi- 
dence the plaintiff has not been able to 
establish that there was any subletting 
by the defendant No. 1 to defendant No. 2 
and in absence of any other case estab- 
lished in evidence, the plaintiff was not 
entitled to succeed. 


13. Mr. Mukherjee has drawn our 
attention to the other- portions of the 
plaint, viz, in para. 8 (a) where it has 
been stated that the defendant No. 1 
without previous order or consent of the 
plaintiff sublet the premises or transfer- 
red the same. The defendants produced 
an' agreement of caretakership which is 
Annexure 'C’. This agreement recites 
that as the defendant No. 1 was living in 
Calcutta temporarily but wanted to retain 
his tenancy in respect of the suit pre- 
misses, he was appointing the defendant 
No. 2 as the caretaker of the flat of 
Queens Mansions. it has also come out 
in evidence that the defendant No. 2 had 
since shifted to the suit premises and had 
been residing there with his family. It 
has also transpired in evidence that the 
defendant No. 1- came to Calcutta in the 
meantime and also stayed once in the suit 
premises ‘but at other times at different 
places. Mr. Mitra has referred to the deci- 
sion in A. C. Bhattacharya v. Arun 
Krishna Roy reported in (1961) 65 Cal WN 
1175 in which a Division Bench of this 
Court held that the mere fact that the 
defendant No. 1 permanently left the 
suit premises leaving the defendant 
No. 2 in occupation thereof, there could 
be no presumption under the Indian 
Statute about sub-tenancy or subletting. 
On this ground Mr. Mitra submitted 
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that the plaintiff has failed to establish 
that there was subletting by the defen- 
dant No. 1 to the defendant No. 2 which 
was the only case made, according to him, 
and so available to the plaintiff. 


14. It would appear to us however as. 
has ‘been pointed out by Mr. Mukherjee 
that the plaintff has also made out a 
case of transfer of the stuit premises to 
the defendant “No. 2. The right of the 
tenant in respect cf the tenanted pre- 
mises is the rizht of possession subject 
to the payment of rent. S. 13 (1) (a) states 
inter alia that transfer in whole or in 
part of the teranted premises would be 
a ground of eviction of the tenant. The 
transfer of the premises in the said pro- 
vision in our opinion, means parting of 
possession of the tenanted premises either 
in whole or in part. There can be | 
dispute that under the alleged arrange- 
ment the deferdant No. .2 was put in 
possession of tke entire premises held by 
the defendant Mo. 1 which obviously im- 
plies transfer of possessior of such pre- 
mises. It may be of interest to note that 
even in the las: clause of the agreement 
of caretakership it is provided that the 
defendant No. 1 would pat in funds to 
the defendant No. 2 for payment of rent 
to the landlord and in case of his failure 
to do so the defendant No. 2 would pay 
rent behalf of the defendant No. 1. It 
further provides that all such amount by 
the defendant Mọ. 2 would have to be 
paid first before the defendant No. 2 was 
called upon to restore possession of the 
Hat to the defendant No. 1. It is thus 
obvious that if the defendant No. 1 
failed to pay the requisite funds the de- 
fendant Wo. 2 would cominue in the 
premises indefinitely while the tenancy 
continued to be in the name of the 
defendant No. 1. It is thus not mere- 
ly a caretakership arrangement whose 
duty, as noted by the learned Judge, 
is to guard and protect the pro- 
perty, The agreement obviously indicates 


transfer of possessicn of the suit premises]: 


to the defendant No. 2 in the garb of an 
agreement of caretakership. It may sal 
that the plaintičf bas not been able to 
establish subletzing by the defendant 
No. i tc the defendant No. 2 but in 
considering whether the tenant is guilty 
of any acts within. the operation of the 
provisions of S 13 (1) (a). all circumst- 
ances. need be considered. On an overall 
consideration of all facts and circum- 
stances we are of opinion that the care- 
takership agreement was simply a garb 
to put the defendant No. 2 in possession 


ja 


Pf 
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indefinitely of the suit premises without 


the consent and permission of the plaintiff 


thereby attracting the operation of Sec- 
tion 13 (1) (a). 
finding. of the learned Judge. that ground 
of eviction under S. 13 (1) (a) has been 
established, 


15. The next question relates to the 
service of notice. In regard to service 
by certificate of posting, the learned 


Judge has held that service of notice sy 
such method is not in due compliance 
with the provisions of law as there is no 
indication as to the receipt of the letfer 
by the addressee as also of the time 
when such letter could be presumed to 
have been received. There are however 
several decisions of this Court in which 
it has been held that certificate of post- 
ing would be a legal ind valid mode of 
service of notice im appropriate cir- 
cumstances, We may in this connection 
refer to the decision even in Harihar 
Banerjee v. Ramasashi Roy, (23 Cal WN 
77) : (AIR 1918 PC 102) where the Privy 
Council quoted the decision in Gresham 
House Estate Company v. Rossa Grarde 
Gold & Mining Co. (1870) 1 WN 119. It 
was observed there that if a letter is pzo- 
perly directed containing a notice to quit 
and is proved to have been putinto the 
post office, it is presumed that the letier 
reached its destination atthe proper time 
according to regular course of businzss 
of post office and was received by che 
person to whom it was addressed, In 
Harihar Banerjee’s case it was held tnrat 
the presumption would apply with 


greater force, when the letter was sant: 


by registered post. In Chayya Debi v. 
Lahoriram ( (1963) 67 Cal WN 819) it was 
held that the presumption under S. 114, 
illustration (f) of the Evidence Act would 
also extend to certificates of posting sut 
such presumption is rebuttable. In 
Kanak Lata v. Amal Kumar (AIR 1370 
Cal 328) the Court relied on the pre- 
sumption of service of letters sent under 
certificate of posting under S. 114 (£ of 
the Evidence Act. There could therefore 
be no dispute about . the presumpczion 
arising out of service by certificate of 
posting. in appropriate circumstances 
though presumption however has keen 
held as rebuttable. In the case before us, 
the evidence about certificate of poszing 
however is extremely unsatisfactory. It 
has not been established by the deponent 
the various steps that render service of 
such notice valid, viz. that the cover 
contained the -notice to quit. and that it 
was posted in the post office in such con- 
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We, therefore, affirm the ` 
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dition, There is in effect no evidence to 
support this aspect of the position about 
the enclosing of the notice in the letter 
and also posting. the selfsame letter in 
the post office. In absence of such evi- 
dence it is hardly possible for the caurt 
to make presumption about service by 
certificate of posting. 

16. About the affixation of the notice 
we also note serious infirmity. The 
witness stated to have affixed the notice 
had no knowledge of English ard accord- 
ingly it was not possible for him to 
ideniify that the notice which was affixed 
in the suit premises was the notice to 
quit. It further suffers from the other 
lacuna that no date of service has been 
mentioned. In view of this pcsition we 
are unable to accept that there was any 
proper service by affixation. 

17. We shall now come to the mode 
of service of the notice by registered 
post. It appears that the notice was ad- 
dressed both to defendant No. 1 and de- 
fendant No. 2. The notice addressed to 
the defendant No. 1 came back with the 
observation ‘left. It has ‘been contended 
by Mr. Mukherjee relying on the de- 
cisicn in Sita Nath Mondal v. Soleman 
Molla reported in (1947) 51 Cal WN 650 
that when a registered cover rontaining 
a concise statement of the attachment and 
sale proclamation as required by S. 167 
(3) (c) of the Bengal Tenancy Act was 
sent by registered post but was returned 
unserved with the endorsement ‘left’ 
such service was held to be sufficient. 
This finding however is based on the 
particular facts of the case where the 
judgment debtor pleaded that he was 
residing not at the place at which the 
cover was addressed but somewhere else 
but he failed to substantiate the plea. 
This decision, in our opinion, does not 
lay down nor can there be a proposition 
that whenever a registered letter sent to . 
the addressee was returned with the ob- 
servation ‘left’ such service wil be valid 
service in law. In this case there is no 
dispute that at the time of such service 


the defendant No. 1 was not in the 
premises to which the letter was 
adcressed, 

18. This notice as we have already 


stated was addressed to both the defen- 
dant No. 1 as also to defendant No. 2 
and the notice which was addressed to 
defendant No. 2 was duly received by 
him on the 24th April, 1961. Mr. 
Mukherjee has submitted that admitted- 
ly the defendant No. 2 was the constitut- 
ed attorney of the defendant No. 1 at 
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the material time and as such service on 
the said defendant would amount to also 
service on the defendant No. 1 as well. 
He referred to the Bombay decision in 
Bhojbhai Allarakha v. Hayem Samuel, 
(1898) (TLR 22 Bom 754) (757) in which 
it was held that the notice given to the 
solicitor of the defendant was a proper 
notice on such defendant. It was ob- 
served that the solicitor did not disclaim 
authority to act for the defendant and 
also caused it to be conveyed to the de- 
fendant. Accordingly Mr. Mukherjee 
submitted that as the notice on the soli- 
citor was held to be a sufficient notice, in 
the case before us the notice to the con- 
stituted attorney should also be deemed 
to be a proper notice om defendant No. f 
as well. In the plaint in paragraph 6 
it has been stated that the defendant 
No. 2 had disclosed by an affidavit of 
17th Nov. 1960 that he was the attorney 
and agent of the defendant No. 1, au- 
thorised by the defendant No. 1, to look 
after his flat as a caretaker. The power of 
attorney dated the 26th Sept. 1960 by 
the defendant No. 1 to ‘the defendant 
No. 2 is Ext. B and by this power of at- 
torney the defendant No. 1 appointed 
the defendant No. 2 as his lawful agent 
and attorney to look after the suit pre- 
mises to institute, and defend suit or 
proceeding to sign his name in all plaints 
and verifications as also in all statements 
before any court or tribunal and to do 
all other acts all relating to the suit 
premises. Mr. Mitra submitted that even 
though this notice was duly received by 
defendant No. 2 it was addressed to him 
in his personal capacity and as such such 
notice would not be deamed to be a 
notice on defendant No. 1 in any event. 
On a consideration of the position it ap- 
pears to us that the purpose of the 
notice is to make the person concerned 
-jaware of the purport of the contents of 
such notice. This notice was a notice of 
determination of the tenancy of the suit 
premises in respect of which the defen- 
dant No. 2 was appointed the agent and 
attorney of the tenant. The written 
statement on behalf of the defendant 
No. 1 has been signed ty the defendant 
No. 2.as such attorney and it would be 
fhypertechnical to say that this notice did 
not amount to a notice on the defendant 
No. I when it is served on his lawful 
agent and attorney. On a consideration 
of all circumstances, we are of opinion 
that this notice which was duly served 
on the defendant No. 2 was also a valid 


otice in respect of the defendant No, 1 
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through his attorney, the defendant No. 2 
who is the recipient of the letter (Ext. 3). 
Accordingly we are of opinion that the 
notice was duly served on the defendant 
No. 1 on 24th April, 1961 as the receipt 
bears out. 


19. As all contentions raised on be- 
half of the appellants fail, this appeal is 
dismissed with costs. 


G. N. RAY, J:— I agree. 
. Appeal dismissed, 
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ARUN KUMAR JANAH AND AMAR 
NATH BANERJEE, Jd. 
Sudhangsu. Eumar Mukherjee and 
others, Appellants v. Union of India, 

Respondent. 

A. F. O. D. No. 355 of 1961, D/- 21-1- 
1977.* i 

Requisitioning and Acquisition of Im- 
movable Property Act (30 of 1952), See- 
tion 8 (2) and @) — Quanium of com- 
pensation —- Determination of. 

Certain building and structures were 
requisitioned anc taken possession of ‘by 
the Government on 23-1-1943. Soon after 
the requisition they were demolished. 
The owner was keing paid monthly rental 
till 15-4-1957. On 15-5-1957, the Gov- 
ernment offered certain sum to the 
owner as replacement costs of the de- 
molished buildimg. The question was 
whether -compensation was payable at 
the valuation prevalent in 1943 or that. 
prevalent in 195°. 

Held that the compensation must be 
made on the basis of the value of the de- 
molished structuces when the offer of 
compensation was made after allowing 
depreciation for the period the building 
was in existence since its construction. 
A. F. O. D. No. 234 of 1959, D/- 12-6-1970 
(Cal) and AIR 1971 Cal 174. Rel. on. 

(Para 4) 

Cases Referred: Chronological ‘Paras 
AIR 1972 Cal 174 : 75 Cal WN 511 2 
(1970) AFOD No. 264 of 1959, D/- 12-6- 
1970 (Cal) ; 2 


Amarendranath Gupta and Sumit 
Ghose, for Appellant; Nan: Gopal Das, 
far Respondent. 


*(Against Award (Decree) .of W. Basu 
Majumdar, Artitrator 24 Parganas and 
Calcutta D/- 28-1-1981) 
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is. directed against the award made by 
the Arbitrator on a reference made to 
him for determination of compensation 
for demolished building and structures 
on C. S. Plots Nos. 643 and 719 of Mauja 
Plata, P. S. Noappara, Dist. 24 Parganas. 
Tt appears that disputed properties were 
requisitioned ‘by the State Government 
for public purpose, being purpose of 
Union of India under R. 75-A of the De- 
fence of India Rules. The said requisi- 
tion was subject to the provisions of the 
Requisitioning and Acquisition of Im- 
movable Property Ordinance 1952, subse- 
quently repealed and replaced by the Re- 
guisitioning and Acquisition of Immov- 
able Property Act, 1952 (Act XXX of 
1952). The requisition was made on 23-1- 
1943 and possession was taken on the 
same day. Monthly rent of Rs. 75/- was 
being paid to the claimants up to 15-4 
1957. On 25-5-1957, an amount of Rupees 
25,460/- was offered by the Collector, 24 
Parganas to the claimants as replacement 
costs of the demolished ‘building. It ap- 
pears that the building and structures on 
the land were demolished shortly efter 
taking possession in 1943. As claimants 
were not satisfied with the aforesaid 
amount so offered to them and there was 
no agreement between the parties fixing 
the amount of compensation, an Arbžtra- 
tor was appointed in accordance with the 
provision of the Requisitioning and Ac- 
quisition of Immovable Property Act, 
1952 for determining the amount of com- 
pensation in respect of the said proper- 
ties. Before the Arbitrator the claimants 
filed a Statement of Claim in which -hey 
claimed Rs. 29,267/- as compensation and 
damages for the demolished structures 
with interest at the rate of 6% per 
annum. Subsequently, they filed ancther 
application for amendment of claim in 
which they raised their claim ta 
Rs. 63,265/- in place of Rs. 29,267/- on 
the ground that the earlier amount 
claimed by them was on the valuation of 
the demolished structures at the rate 
prevailing in Jan. 1943 but that they 
were entitled to the compensation at the 
valuation rate prevailing in April 1957. 
Thereafter, both the parties procesded 
before the Arbitrator on the question 
whether compensation was to be allcwed 
at the rate prevailing in Jan. 1943 or 
April 1957. The Arbitrator was of the 
view that the valuation of 1943 would 


prevail and after taking into consicera- 
tion the evidence on record he raised the 
total valuation of the building to Rupees 


S. K. Mukherjee v. Union of India (A. N. Banerjee J.) 
A. N. BANERJEE, J.:— This appeal . 
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37,422/-. A depreciation of 30% was 
given on the said amount and an award 
was made for Rs. 26,195/-. Being dis- 
satisfied with the award as made by the 
Arbitrator, the claimants have preferred 
this appeal. 


2. Mr. Amarendranath Gupta, learned 
advocate with Mr. Sumit Ghose appear- 
ing for the appellants contended before 
us that the learned Arbitrator fell into 
error in thinking that the compensation 
was to be awarded on the basis of valua- 
tion of the demolished structures as ob- 
taining in Jan. 1943. According to Mr. 
Gupta, the valuation ought to have been 
made at the rate prevailing in 1957, i e. 
the year in which the offer cf compen- 
sation was made by the Collector to the 
appellants. In this connection he drew 
our attention to the provisions of S. 8 of 
Act (XXX of 1952) and to an unreport- 
ed Bench decision of this Court in the 
case of Union of India v. Meher Khan, 
decided on 12-6-1970, in A. F. O. D. No. 
264 of 1959. He also referred to another 
Bench decision of this Court in the case 
of Upendra Kumar Nandy v. Union of 
India reported in 75 Cal WN 511 : (AIR 
1971 Cal 174). 


9 


3. Mr. Nani Gopal Das, learned advo- 
cate appearing for the respondent sub- 
mitted that the appellants were not en- 
titled to claim anything more than what 
was allowed by the award inasmuch as 
in their petition for reference they stated 
that Rs. 29,267/- would be a fair compen- 
sation for the demolished building and 
structures. It was also pointed out by 
Mr. Das that in their Statement of Claim 
before the learned Arbitrator they also 
referred to the aforesaid sum as fair and 
equitable compensation for the demolish- 
ed structures. Mr. Das also contended 
that the report and the evidence of ex- 
pert Engineer J. Roy who was examined 
as witness No. 2 for the claimants should 
not be accepted inasmuch as the learned 
o was justified in Cisregarding 
them. á 


4. We were taken through the award 
and other materials on record. In our 
view, the learned Arbitrator was not 
justified in thinking that the amount of 
compensation payable to the claimants 
weuld be on the basis of valuation of the 
demolished structures as on the date of 
the requisition. A reference to Cl. (iv) 
of sub-s. (2) (b) of S. 8 of Act (XXX) of 
1952 may be made. Clause (iv) says :— 
“That the amount of compensation pay- 
able for the requisitioning of any pro- 
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perty shall consist of damages (other 
than normal wear and tear) caused to 
the property during the period of requi- 
sition including expenses that may have 
to be incurred for restoring the property 
to the condition in which it was at the 
time of requisition”. It is thus clear 
that the compensation must be made on 
the basis of the value of the demolished 
structures when the offer of compensa- 
tion was made i.e. in April 1957 after 
allowing depreciation for the period the 
building was in existence since its con- 
struction. In this regard, we respect- 
fully agree with the principle as laid 
down in the unreported Bench decision 
of this Court referred to above. There 
can be no manner of doubt that both the 
parties understood at the time of hear- 
ing of the reference ‘before the learned 
Arbitrator that while the claimants were 
Claiming that the valuation of the pro- 
perty was to be assessed at the rate as 
in April 1957, other side disputed it on 
the ground that it must refer to the year 
of requisition i.e. 1943. In fact, the ap- 
pellants-claimants filed a petition for 
amendment of the Statement of Claim 
before the learned Arbitrator who pro- 
ceeded on the footing as if such amend- 
ment has heen allowed. That being so, 
it would not be open to the respondent 
to restrict the claim of the appellants to 
the amount as mentioned in their State- 
ment of ‘Claim and not to the one as 
stated in their application for amend- 
ment for claim. 


5. We may now come to the question 
as to what would be the fair amount of 
compensation to be calculated on the 
basis of the valuation at the rate as ob- 
taining in 1957. Mr. Gupta pinned his 
faith on the evidence of witness No. 2, 
J. Roy for the claimants. J. Roy is an 
Engineer and Valuer. According to his 
evidence he first inspected the building 
which according to him was one storied 
having a stair-case room in the first 
floor on 17-1-1943. At that time he re- 
corded the measurement in his Measure- 
ment Book and made his valuation re- 
port vide Exts. 2 and 4. Thereafter on 
being requested by the claimants he 
made valuation of the same structures 
following the rates of April 1957, PWD, 
West Bengal. Exts. 3 and 5. The respon- 
dent examined one witness who is expert 
in valuation work. He submitted a valua- 


tion report following the measurements 
made by the Collector. His valuation re- 
fers to the rates as in Jan. 1943. He did 
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not see the building as per his own evi- 
dence inasmuch as the building was de- 
molished shortly after requisition in 
1943. In our view the learned Arbitra- 
tor was justified in disregarding the evi- 
dence of witness No. 2, J. Roy. One of 
the appellants examined himself before 
the learned Arbitrator. It can be gather- 
ed from this evidence that J. Roy took 
measurement of the building just after 
the receipt of the requisition notice by 

i Requisition notice was served on 
him as it appears on 23-1-1943. But wit- 
ness No, 2, J. Roy, says that he inspect- 
ed the building on 17-1-1943. He could 
not have inspected the building on 17-1- 
1943 inasmuch as it is the positive evi- 
dence of one of tke claimants that he 
took measurement of the building after 
the receipt of the requisition notice. In 
such circumstances, we cannot accept 
the report regarding the valuation of 
J. Roy as trustworthy. There can be no 
manner of doubt that the value of the 
structures rose considerably in 1957 from 
that of 1943. In fact, the witness exa- 
mined on the side of the respondent has 
in his report added 50% over the rate 
chtaining in 1942 to arrive. at possible in- 
crease in the rate in 1943. Therefore, on 
the basis of the abəve report we would 
ke justified in raising the value of the 
flemolished structures by 50% on the 
valuation as made by the Arbitrator. The 
learned Arbitrator found that the total 
valuation of the building in 1943 would. 
te Rs. 37,422/-. If we add 50% thereon, 
we arrive at the figure of Rs. 56,133/-. 
Structures were about 60 years old as 
would appear from the evidence. Having 
regard to the age of the structures and 


-state at which those were kept we think 


we will be justified in allowing a depre- 
ciation at 35% on the aforesaid valua- 
sion, The valuation of the building 
would thus come to Rs. 36,486.45 p. The 


appellants would be entitled to get this 


sum from the respondent. In view of 
the fact that the appellants were given 
monthly compensation at the rate of 
Rs. 75/- p.m. from the date of the re- 
quisition till 15-4-1957, we allow ne 
interest, 


6. In the result, the appeal is allowed 
in part. The appellants would be entitled 
to get the sum of Rs. 36,486.45 p. from 
the respondent. The award is modified 
accordingly. The respondent is to pay 
Rs. 16,118.45 p. being the enhanced 
amount to the appellants after deduct- 
ing Rs. 29,386/~ being the 80 per cent of 
the Collector’s award which has already 


% 
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been withdrawn by the appellants, with- 
in six months from this date. 
JANAH, J.:— I agree. 
Appeal partly allowed. 
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ANIL KUMAR SEN AND 
BANKIM CHANDRA RAY, JJ. 
Mst. Zonra Khatoon, Petitioner v. 


Respondents. 


A. F. O. O. No. 470 of 1975, D/- 28-9- 
1977.* 

(A) Civil P. C. (5 of 1908), O. 6, R. 17 
-— Court inherently lacking jurisdiction 
— Not competent to grant amendment. 

The granting an amendment postula- 
tes an authority of the court to enter- 
tain the suit and make an order for 
amendment therein ‘but where the court 
inherently lacks jurisdiction to entertain 
the suit it cannot make any order for 
amendment to bring the suit within its 
jurisdiction. In that case the court will 
he exercising jurisdiction which it has 
not, ATR 1931 Mad 67, AIR 1953 Nag 273, 
AIR 1953 Assam 102 and AIR 1935 AH 
842, Rel. on. (Para 8) 


Anno: AIR Comm. C. P. C. 9th Edn., 
O. 6, R. 17, N. 16-A. 


(B) Mahomedan Law — Wakf — Mut- 
waliship — Cannot be considered as pro- 
perty. 

It is not correct to say that holder of 
the post of a Mutwali is not the holder 
of a mere office but is the holder of a 
property. Therefore the claim of the 
plaintiff in so far as it is a claim to be 
declared the sole Mutwali is a claim 
limited to an office and is not a claim 
to the immovable property appertaining 
to the wakf estate of which the plaintiff 
claims to be the Mutwali. Case law dis- 
cussed, (Para 12) 

In general, Mutwali is not allowed to 
sell, mortgage or lease the wakf pro- 
perty unless he obtains the permission 
of the court which has the general powers 
of controlling the actions of Mutwali. 
Save and except as recognised by any 
custom, the law does not favour the 


ip right to-act as Mutwali becoming heri- 


table. When the Mutwali dies subiect to 


*(Against order of N. G. Choudhury 
Judge, 9th Bench, City Civil Court, 
Calcutta, D/- 27-7-1974). 
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any specific provision to the contrary in 
the deed of endowment, the wakif if still 
alive possesses the right to appoint an- 
other and in his absence his executor and 
in the absence of both it is the court that 
appoints the successor Mutwali. The 
Mutwali under the Mahomedan Law has 
no ownership right or estate in the wakf 
property; he holds the property as a 
manager for fulfilling the purpose of the 
wakf. Even a Saijadanishin who has a 
larger interest in the usufruct has been 
held to have no right in the property 
endowed. These features. therefore. dis- 
tinguish a Mutwalli from a Shebait and 
the elements which render shebaitshin a 
property not ‘being there Mutwalishin 
cannot be considered as a propertv 


(Para 12) 
(C) Mahomedan Law — Wakf-al-al- 
aulad — Interest of the beneficiary — 


True nature and incidence of such inte- 
rest. 


Under the Mahomedan Law, wakf is a 
two fold transfer simultaneously made: 
perpetual in both its aspects with religi- 
ous motive pervading: the transaction as 
a whole consists of a transfer (1) of the 
usufruct in favour of the beneficiary or 
abjects of the wakf and (2) of the sub- 
stance in reality a renunciation of the 
substance metaphorically spoken of as a 
transfer of ‘the substance to God. There- 
fore, there can be no dispute that on such 
endowment under the Mohamedan Law 
tae ownership in the property is wholly 
renunciated or vested in the God and the 
benefits which the beneficiaries derive 
come only out of the usufruct. Maho- 
medan Law. it must be remembered, 
makes a difference between Ayn (corpus) 
and Manafi (usufruct) and the beneficial 
interest under the endowment is gene- 
rally created out of such usufruct. Such 
being the position, the beneficiary ac- 
quires no interest in the strict sense in 
the property itself though an interest in 
the usufruct arising out of such propertv 
is vested in the beneficiarv. Though. the 
beneficiary acquires no right in the im- 
movable property, yet his right to share 
the usufructs which are to accrue from 
such property in years to come creates 
an interest of a particular nature in the 
immovable property. Such an incidence 
arises from a grant of this nature. Case 
law discussed, {Para 14) 


(D) Civil P. C. (5 of 1908), S. 16 (d) 
Plaintiff claiming interest of beneficiary 
under wakf al-al-aulad — Such claim 
cannot be considered de hors the im- 
movable properties covered by the wakf 
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— Suit cannot but be held to be ene 
coming under S. 16 (d). (Para 15) 

Anno: AIR Comm. C. P. C. 9th Edn.. 
S. 16, N. 8. 
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S. K. Acharya, Advocate General, 


B. K. Banerjee end D. P. Kundu, for 
Petitioner; Saktinath Mukherjee, Tarun 


Chatterjee and J. K. Dasgupta, for Res- . 


pondents Nos. 1-6. 


ANIL K. SEN, J.:— The plaintiff/ap- 
pellant challenges in this appeal the’ ori- 
ginal order dated July 27, 1974, passed 
by the learned Judge, 9th Bench, City 
Civil Court at Calcutta in Title Suit No. 
702 of 1971 whereby the learned Judge 
directed return of the plaint to the filing 
lawyer on a finding that he had not the 
territorial jurisdiction to try the suit. 

2. Plaintiff's case as made in the 
plaint shortly is that there exists a wakf 
estate known as Hazret Molla Ali Shah 
Darga enrolled in the Office of the Com- 
missioner of Wakfs, West Bengal, which 
is a private wakf or Wakf-al-al-Au‘ad. 
The wakf properzy comprises a mosque 
and certain immcvable properties admit- 
tedly situate not within the territorial 
limits of the City Civil Court at Cal- 
cutta. The plaintiff claimed that she had 
8 as. distinct share in the wakf property 
and was a co-mutwali with one Rookul 
Amin, father of d2fendants 1 to 3. Rookul 
Amin by a registered deed surrendered 
and transferred Fis beneficial interest in 
the aforesaid wakf property for valuable 
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consideration in favour of the husband, 


of the plaintiff Mahaboob Alam. Simi- 
larly, defendant No. 4 transferred and 
surrendered his beneficial interest and 
share in the office of the Mutwali and 
right to the benefits of offerings and pro- 
fits of the aforesaid wakf estate for 
valuable consideration in favour of Maha- 
boob Alam, husband of the plaintiff. The 
other two defendants 5 and 6 abandoned 
their interest in favour of Mahaboob 
Alam and left for Pakistan. Thus, the 
plaintiff claimed that she and her hus- 


band Mahaboob Alam became the jai së 


Mutwalis and jointly acquired the berie« 
ficial interest in the wakf estate as above, 
Mahaboob Alam being dead and under 
his nomination the plaintiff alone became 
the successor-in-interest in the office of 
Mutwalj of the aforesaid estate. But the 
plaintiff alleged that on an application 
made by defendants Nos. 1, 2 and 3 the 
Commissioner of Wakfs wrongfully and 
illegally by an order dated Aug. 18, 1971, 
recorded the names of the defendants as 
co-mutwalis along with the plaintiff. 
Accordingly, the plaintiff prayed for a 
declaration that the aforesaid order of 
the Wakf Commissioner dated Aug. 18, 
1971, is mala fide, motivated, illegal, 
biased, malicious and without jurisdiction 
and not binding on the plaintiff and for 
a further declaration that the defendants 
Nos. 1, 2, 3, 4, 5 and 6 have no right, 
title or interest whatsoever in the afore- 
said wakf property. The plaintiff also 
prayed for a mandatory injunction for 
expunging the aforesaid illegal order of 
the Wakf Commissioner and for a per- 
manent injunction restraining the defen- 
dants from acting upon or in any manner 
giving effect to the aforesaid order or 
disturbing the plaintiff in her peaceful 
possession, enjoyment and management 
of the wakf estate, as aforesaid, and the 
properties appertaining thereto. 

3. The defendants on their appearance 
filed an objection under S. 21 of the Civil 


P. C. to the effect that on the reliefs — 


claimed in respect of immovable proper- 
ties situate beycnd the territorial juris- 
diction of the court, the suit is not main- 
tainable. z 

4. On the objection, as aforesaid, a 
preliminary issue was raised by the court 
to the effect “Has this court territorial 
jurisdiction to try the suit?” 


5. The learned Judge in the trial 
court decided the issue against the plain- 
tiff and consequently by the order chal- 
lenged in this appeal directed the plaint 
to be returned to the filing lawyer. The 
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learned Judge held as such, as according 
to him, on the plaint the suit was sub- 
stantially in respect of immovable pro- 
perty situate outside the jurisdiction o€ 
the court and the relief which the plain- 
tiff sought in respect of those properties 
cannot be obtained by mere personal 
obedience by the defendants to the suit 
Hence, this appeal by the plaintiff/anpel- 
lant. 


6. The learned Advocate General ap- 
pearing in support of this appeal thas 
strongly assailed the view taken by the 
learned Judge in the trial court. Ac- 
cording to the learned Advocate General 
the plaint ought to be read in its pith 
and substance and so read there can be 
no doubt that the only substantial relief 
sought by the plaintiff in setting aside 
the illegal order of the Commissioner oi 
Waki dated Aug. 18, 1971, whereby he 
recorded the names of the defendants as 
co-mutwallis along with the  plaintif£ 
Relief if any, in respect of the waki 
property sought for ‘by the plaintiff is 
merely ancillary and, as such, the fac: 
that the properties are situate bevond 
the territorial limits of the trial cour: 
could not have been a ground for hold- 
ing that the said court had no jurisdic- 
tion to entertain the suit. Secondly, i 
has been contended by the learned Ad- 
vocate General that in any event the 
dispute relates to the office of Mutwali 
and the reliefs claimed only relate there- 
to and the same not being a property, 
far less an immovable property within 
the meaning of S. 16 of the Civil P, C.. 
the learned Judge went wrong in hold- 
ing that he had no territorial jurisdic- 
tion only because the immovable proper- 
ties of the wakt estate are situate be- 
yond such jurisdiction. Lastly, the learn- 
ed Advocate General contended that if 
this court does not accept the aforesaic 
two contentions raised ‘by him, this court 
should at least give an opportunity tc 
the appellant to amend the plaint anc 
challenge the impugned order of the 
Wakf Commissioner dated Aug. 18, 1971. 
only which could be well within the ter- 
titorial jurisdiction of the trial court. 

7. The points thus raised by the 
learned Advocate General has been con- 
tested by Mr. Mukherji appearing on be- 
half of the defendant/respondents. Ac- 
cording to Mr. Mukherji .the learned 
Judge in the trial court read the plaint 
correctly in finding that the plaintiffs 
challenge was not limited to the order of 
the Wakf Commissioner alone but such 
challenge extended to the extent of chal- 
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lenging the right, title and interest of 
defendants Nos. 1 to 6 both in the office 
of Mutwali and the beneficial interest in 
the wakf estate and the properties ap- 
pertaining thereto. That according to 
Mr. Mukherji is not merely an ancillary 
relief claimed but constitutes substantial 
part of the relief sought. . Mr. Mukherji 
has next contended that even if it be ac- 
cepted that the present dispute relates 
only to the office of Mutwali that office 
by itself is a property, particularly when 
on the facts of the present case the wakf 
is admittedly a private one and the 
beneficial interest arising out of the wakf 
estate also vests in the Mutwali. Lastly, 
Mr. Mukherji has contended that as the 
suit itself was not maintainable as right- 
ly held ‘by the court below no amend- 
ment can be made since an order for am- 
endment could be made only ‘by a court 
having jurisdiction to entertain the suit 
and make the order, 


8. We propose to dispose of the last 
point raised by the learned Advocate 
General first, because if we can consider 
the prayer for amendment as suggested 
by him, the defect as to jurisdiction may 
very well be removed by amending the 
relevant part of the pleading and delet- 
ing the prayer for reliefs other than the 
one in respect of the order dated Aug. 18, 
1971, passed by the Wakf Commissioner. 
In our opinion, Mr. Mukherji is certain- 
ly right in his contention that granting 
an amendment postulates an authority 
of the court to entertain the suit and 
make an order for amendment therein 
but where the court inherently lacks 
Jurisdiction to entertain the suit it can- 
not make any order for amendment to 
bring the suit within its jurisdiction. In 
that case the court will be exercising 
jurisdiction which it has not. So, if we 
uphold the view of the learned Judge 
that the court had not the jurisdiction 
to entertain the suit, no amendment can 
be allowed either by the said Court or 
this court in appeal exercising same 
powers to bring the suit within the juris- 
diction of the court. On the facts, it is 
clear that it was not a case of mere 
abandonment of a part of the claim so 
that the court in view of such abandon- 
ment by the plaintiff may hold the suit 


in its other part to be within its jurisdic- | 
On the other hand, even as con- `: 
ceded by the learned Advocate General: 


tion. 


what is necessary is a positive amend- 
ment of the plaint itself for bringing it 
within the territorial jurisdiction of the 
court. This position has been made clear 


see 
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by judicial decisions and reference may 
be made to a judgment by a Division 
Bench of the Madras High Court in the 
case of Ramanna v. Ami Reddy, AIR 
1931 Mad 67 where it was observed: “If 
a court finds that it has no jurisdiction, 
then to. say that it has jurisdiction to 
ask the plaintiff to amend his valuation 
with a view to direct him to pay addi- 
tional court-fee and then return the 
plaint, would seem to suggest that a 
court not having jurisdiction has got 
jurisdiction to do something which is 
prima facie the duty and function of the 
proper court”. That had also been the 
consistent view of other High Courts 
and reference may be made to the ,fol- 
lowing cases: Lalji Ranchhoddas v. Na- 
rottam Ranchhoddas, AIR 1953 Nag 273; 
H. CG. Khen v. Purni Agarwallani, AIR 
1953 Assam 102 and Tirkha v. Ghasi Ram, 
AIR 1935 All 842. In this view, the last 
point raised by the learned Advocate 
General must fail and is overruled. 


$. Now we proceed to consider the 
other two points raised by the learned 
Advocate General. He has first contend- 
ed that reading the plaint in its sub- 
stance we should hold that the only 
substantial relief sought for by the plain- 
tiff is to set aside the illegal order of 
the Commissioner of Wakf dated Aug. 18, 
1971, recording the names of the defen- 
dants other than the Commissioner as 
co-mutwalis with the plaintiff and all 
other reliefs sought for are mere ancil- 
lary reliefs which are wholly irrelevant 
for the purpose of determining the 
jurisdiction of the court. Though we 
agree with the learned Advocate Gene- 
ral that the plaint has to be read as a 
whole and considered with reference to 
its substance we are unable to accept his 
contention that so read the conelusion to 
which we can reasonably arrive at is 
that the only substantial relief claimed 
by the plaintiff in the present case is by 
way of setting aside the order of the 
Commissioner of Wakf. We have set out 
with necessary details the plaintiff's case 
and the reliefs sought for by her herein- 
before. It is explicit on such a pleading 
that the plaintifi’s challenge is not limii- 
ed to the order of the Wakf Cornmis- 
sioner nor does the relief claimed in res- 
pect thereof constitute in substance the 
only relief in the suit. There is a clear 
averment on the other hand that the 
wakf concerned being a wakf al-al-aulad, 
the Mutwalis were also the beneficiaries 


and that the right, title and interest 


i 
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which the other Mutwalis, namely, de- 
fendants Nos. 1 to 6 or their predeces- 
sor-in-interest had in the estate vested 
by transfer, surrender or abandonment 
in her husband and on his death in her- 
self, A specific relief was, therefore, 
sought zor from the court that a declara- 
tion should be made to the effect that 
the said defendants had no subsisting 
right, title or interest in the wakf estate 
and the properties appertaining thereto. 
A plain reading of the plaint would go 
to show that this part of the plaintiffs 
claim, if not more, is as substantial as 
her claim in respect of the order: of the 
Commissioner of Wakf. The first point 
raised by the learned Advocate General, 
therefore, fails and is overruled. 


10. The second point raised by the 
learned Advocate General necessarily 
raises certain questions of importance 
under the Mohomedan Law. The learn- 
ed Advocate General contends that the 
immovable properties referred to in the 
plaint ere admittedly the properties ap- 
pertaining to the wakf estate. A Mut- 
wali has no right, title and interest in 
such property and the other part of the 
plaintiffs claim even if it relates to the 
office of Mutwali in respect of such a 
wakf estate, the suit cannot be said to 
be one for the determination of any 
right to or interest in the said immovable 
property. Strong reliance is placed by 
the learned Advocate General on two 
decisions of the Privy Council in the 
cases of Md, Rustam Ali v. Mustaq Hos- 
sain, 47 Ind App 224 : (AIR 1921 PC 105) 
and Vidya Varuthi v. Baluswami Aiyar, 
48 Ind App 302 : (AIR 1922 PC 123) in 
contending that the office and the posi- 
tion of a Mutwali is that of the Mana- 
ger of the wakf estate, its governor, 
superintendent or curator. His position 
is no better than that of a Receiver or a 
manager having no estate in the pro- 
perty he is called upon to control. Though 
he possesses powers over it he has no 
right in it and the property does not 
vest in him. A claim to such an office 
must be distinguished from the proper- 
ties and only because the plaintiff has 
put forward a 16 as. claim of title to such 
an office to the axclusion of defendants 
Nos, 1 to 6, it cannot be said that there- 


by she has put forward any claim of 


right to or interest in the immovable 
property appertaining to the wakf estate 
left under the control of such a Mut- 
wali. Mr. Mukherji appearing on be- 
half of the respondents has contended 
on the other hand that a Mutwali is not 


Sy» 
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merely the holder of an office. Accord- 
ing to Mr. Mukherji, the two decisions of 
the Privy Council relied on by the leacn- 
ed Advocate General merely laid down 
that a Mutwali is not a Trustee as con- 
templated by the English law in whom 
the property vests and the observations 
made by the Privy Council in these two 
cases must be read limited to that con- 
text only and should not be read as an 
authority for the proposition that in all 
respects Mutwalliship is an office of the 
nature of a manager, governor, superin- 
tendent or curator. Referring to the de- 
cision of the -Privy Council in Vidya 
Varuthi’s case (AIR 1922 PC 123) Mr. 
Mukherji has contended that for the 
principles laid down therein the Privy 
Council made no distinction between 
head of a Math under a Hindu endow- 
ment or a Mutwali or a Sajjadanashin 
under a Mahomedan endowment. Nei- 
ther of them was held to be a Trustee 
within the meaning of Art. 134, Sch. I of 
the Limitation Act, 1908. It was in that 
context that the Privy Council observed 
that the head of a Math under a Hindu 
endowment “Called by whatever name, 
he is only the manager and custodian of 
the idol or the institution” and the Mut- 
wali to be “the manager of the wakf ... 


ven wee eee governor, superintendent or 
curator.” Mr. Mukherji, however, has 
placed strong reliance on the Full Bench 
decision of this court in the case of 
Monohar Mukherji v. Bhupendra Nath 
Mukherji, ILR 60 Cal 452 : (AIR 1932 
Cal 791) (FB) in contending that though 
the head of a Math under a Hindu en- 
dowment and a Mutwali under a Maho- 
medan endowment is not a Trustee as 
commonly understood under the English 
law but hold the position of a maneger 
yet they are not mere holders of office 
because holding such an office investe in 
them some interest though limited which 
make them holders of property as well. 
No doubt in Monohar Mukherji’s case 
the Full Bench of this court specifically 
laid down that in spite of the limitations 
on the rights of Shebait over debuttar 
property, shebaitship is a kind of pro- 
perty in the eye of Hindu law and not 
merely a right to an office to the disposi- 
tion of which the Rule in Tagore v. 
Tagore, ((1872 Ind App Supp Vol. 47 (PO) 
would apply. It is also true that this 
Full Bench decision has been appraved 
not only by the Privy Council in two 
eases, namely, Ganesh Chunder v. Lal 
Behari, 63 Ind App 448 : (AIR 1936 PC 


818) and Bhabatarini' v. Ashalata, 70 Ind 
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App 57 : (AIR 1943 PC 89) ‘but also by! 
the Supreme Court in the case of Com-~ 
missioner. H. R. E. v. L. T. Swamir, AIR 
1954 SC 282. 


11. What the Full Bench considered 
is, however, the incidence of the rights 
of a Shebait and not of a Mutwali. Mr. 
Mukherji no doubt asks us to extend the 
same principle in determining the in- 


.cidence of the rights of a Mutwali relying 


on Privy Council decision in Vidya Varu- 
thi’s case (AIR 1922 PC 123) where both 
a Shebait and a Mutwali were taken to 
be standing on the same footing for con- 
trasting them from a Trustee as com- 
monly known in English law. But be- 
Cause of such analogy drawn by the 
Privy Council for bringing out the con- 
trast, it would not be correct, in our 
view, to equate them for all other pur- 
poses and at least for the purpose of 
holding that what the Mutwali holds is 
not merely an office ‘but a property. 
One should not lose sight of the fact that 
in Monohar Mukherji’s case (AIR 1932 
Cal 791) (FB) this court was considering 
the incidence of shebaitship as- under the 
Hindu law. This court on consideration 
of the original text and varying deci- 
sions on the point, specifically held that 
in Hindu Law the shebaitship is not a 
mere office but constitutes by itself a 
property having regard to the rights 
which ordinarily attach to the office of a 
Shebait. There are, however, funda- 
mental differences in the rights and in 
the Position of a shebait under the 
Hindu Law and a Mutwali under the 
Mahomedan Law which when consider- 
ed would furnish the reason why the 
Principles laid down in Monohar Mu- 
kherji’s case cannot be applied in de- 
termining the incidence of the right of a 
Mutwali. We have indicated hereinbefore 
that it is the Hindu -Law in particular 
which invests certain proprietary ele- 
ment in the shebaiti right to make she- 
baitship itself a property. A shebait has 
not only certain duties to discharge in 
connection with the endowment but has 
also personal interest in it. He enjoys 
some sort of right or interest in the 
endowed property which has partially at 
least the characteristics of a proprietary 
right. Though his power. of alienation 
is limited yet he can create derivative 
tenures in respect of the endowed pro- 
perty which even if not supported by 
any legal necessity cannot be impeached 
so long as he is alive and remains in 
office. (Abhiram Goswami v. Shama- 
charan, ((1909) 36 Ind App 148) (PC). His 
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rights are, therefore, more akin to that 
of a limited owner. Shebaitship is not 
transferable because the personal pro- 
prietary interest is ancillary to and in- 
separable from his duties as a ministrant 
of the deity. But like any other species 
of heritable property, shebaitship is 
heritable. Unless otherwise disposed of, 
it follows the line of inheritance from 
the founder and in cases where it is 


given absolutely, it is the heirs of the 


shebait who inherit (See Hindu Law of 
Religious and Charitable Trust by Dr. 
B. K. Mukherji, Lecture-V). Elements 
like these make the shebaitship a pro- 
perty. Privy Council in the case of 
Bhabatarini v. Ashalata, 70 Ind App 57: 
(AIR 1943 PC 89), therefore, pointed 
out that “the effect of that case (Mono- 
har Mukherji) and of the Board’s decision 
which confirmed it — Ganesh Chunder 
v. Lal Behari, 63 Ind App 448 : (AIR 
1936 PC 318) was, however, to emphasize 
the proprietary elements in shebaity 
right and to show that though in some 
respects anomalous it was an anomaly to 
be accepted as having been admitted into 
Hindu law from an early date”. This 
aspect was also affirmed by Mukherji, J. 
in the case of Commr. H. R. E. v. L. T. 
Swamir, AIR 1954 SC 282. 


12, Such elements are, however, not 
recognised by the Mahomedan Law as 
zart of the rights of a Mutwali. In 
zeneral, Mutwali is not allowed to sell, 
mortgage or lease the wakf property un- 
“ess he obtains the permission of the 
court which has the general powers of 
controlling the actions of Mutwali. Save 
and except as recognised by any custom, 
zhe law does not favour the right to act 
as Mutwalli becoming heritable. When 
the Mutwali dies subject to any specific 
Drovision to the contrary in the deed of 
endowment, the wakif if still alive pos- 
sesses the right to appoint another and 
în his absence his executor and in the 
absence of ‘both it is the court that ap- 
points the successor Mutwali. The Mut- 
wali under the Mahomedan Law has no 
ownership right or estate in the wakf 
property; he holds the property as a 
manager for fulfilling the purpose of 
the wakf.. Even a Sajjadanishin who 
has larger interest of tne usufruct has 
Seen held to have no right in the pro- 
perty endowed. These features, there- 
fore, distinguish a Mutwali from a She- 
bait and the elements which render 
shebaitship a property not being there 
Mutwaliship cannot be considered as 
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a property. Thais is the reascn why! 
judicial decisiors have uniformly held) 
Mutwaliship to be an office. In case 
of Md. Rustam Ali 47 Ind Apr 224 : 
(AIR 1921 PC 105) the Privy Council 
held that the d2eé by which a Mutwali 
is appointed and vested with Mutwali- 
ship does not constitute a transfer to 
them the ownership of the property and 
as such it is. ontsi¢e the provisions of 
Indian Registration Act, 1877. The same 
view was reaffirmed by the Privy Coun> 
cil in still later a decision in the case of 
Alla Rakhi v. Md. Abdur Rahim 61 Ind 
App 50 : (AIR 1934 PC 77). The Su- 
preme Court in the case of Zainyarjung 
v. Director of Endowment, AIR 1963 SC 
985, accepted and approved the princi- 
ple laid down in Vidya Varuthi’s case in 
holding the Mutweli to be a manager, 
governor, superintendent or curator. Mr. 
Mukherji no doubt drew our attention 
to the observations made in a Bench de- 
cision of the Allahabad High Court in 
the case of Md. Qamar v. Salamat Ali, 
AIR 1933 All 437 to the effect that in 
tase of a private wakf where tke Mut- 
wali is also the beneficiary the Mutwali 
is not a mere.stperintendent or manager 
but is practicay speaking the owner. 
But a Full Bench of the said High 
Court overrulec the said decision in 
Moattar Raza v. Joint Director of Con- 
solidation, AIR 1970 All 509. The Full 
Bench has reaffrmed: the position that 
the Mutwali acquires no right, title’ or 
interest in the property itself but he is 
merely the holder of the office of a 
manager under the Mahomedan Law. 
Such being the position, we are unable 
to accept the contention of Mr. Mukherji 
that we should extend the principle laid 
down ‘by the Full Bench of this court in 
Monohar Mukhe-ji’s case and hoid that 
holder of the pest of a Mutwali is not 
the holder of a mere office but is the 
holder of a property. We accept, on the 
other hand, the contention of the learn- 
ed Advocate Gen=ral that the claim of the 
plaintiff inso far as it is a claim to be 
declared the sole Mutwali is a claim 
limited to an office and is not a claim to 
the immovable property appertaining to 
the wakf estate of which the plaintiff 
claims to be the Mutwali. 


13. The above conclusion, however, 
would not conclide the issue. In this 
case what the plaintiff claims is not only 
the office of Mu-weli but the interest of 
the beneficiary under the endowment. It 
would, therefore, be necessary for us to 
consider what is the true nature and in- 
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cidence of such an interest under a wakf 
al-al-aulad. This interest must be con- 
sidered independently of the office of 
Mutwali, A Mutwali need not nezes- 
sarily be also the beneficiary under the 
endowment though in the present 2ase 
she is both the Mutwali and the bemefi- 
ciary. But her claim to the benefcial 
interest must necessarily be distinguish- 
ed from the office of Mutwali. She has 
laid a specific claim that by surrender, 
transfer or abandonment the entire bene- 
ficial interest now has vested in her. 
How far such a claim would be sustain- 
able in law is a matter which can be ad- 
judicated only in the suit but that ex- 
actly is the relief ‘by way of declaration 
that she has prayed for. 


14. Under the Mahomedan Law, wakf 
is a two fold transfer simultaneously 
made; perpetual in both its aspects with 
religious motive pervading, the transac- 
tion as a whole consists of a transfer (1) 
of the usufruct in favour of the benefi- 
ciary or objects of the wakf and (2 of 
the substance in reality a renunciction 
of the substance metaphorically spcken 
of as a transfer of the substance to God. 
It was pointed out by the Privy Cotncil 
in Vidya Varuthi’s case (AIR 1922 PC 
123) that wakf constitutes “tying up of 
property in the ownership of God, the 
Almighty and the devotion of the profits 
for the benefit of human beings”, Thare- 
fore, there can be no dispute that on such 
endowment under the Mohamedan law 
the ownership in the property is wholly 
renunciated or vested in the God and 
the benefits which the beneficiaries derive 
come only out of the usufruct. Mahome- 
dan Law, it must be remembered, makes 
a difference between Ayn (corpus) and 
Manafi (usufruct) and the beneficial inte- 
rest under the endowment is generally 
created out of such usufruct. As ob- 
served by Amir Ali “A wakf is a per- 
manent benefaction for the good of God’s 
creatures; the wakif may ‘bestow the 
usufruct but not the property vpon 
whomsoever he chooses and in what@ver 
manner he likes, only it must endure for 
ever”. Such being the position, the 
beneficiary acquires no interest in the 
strict sense in the property itself thcugh 
an interest in the usufruct arising ott of 
such property is vested in the benefi- 
ciary. Hence, it was pointed out by the 


Privy Council in Vidya Varuthi’s case 


that even a Sajjadanishin who hes a 
larger interest in the usufruct acquires no 
right to the property belonging to the 
wakf. Again, in the case of Abdur Ra- 


$ 
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him v. Narayan, 50 Ind App 84 : (AIR 
1923 PC 44 (2)) the Privy Council point- 
ed out that on such an endowment the 
property itself is not chargeable accord- 
ing to the measure of interest which the 
beneficiary may have in- the rents, and 
profits of the whole. Though, therefore, 
the beneficiary acquires no right in the 
immovable property, yet his right to 
Share the usufructs which are to accrue 
from such property in years to come 
creates an interest of a particular nature 
in the immovable property. Such an in- 
cidence arises from a grant of this 


nature. Observations of Sir Edward 
Vaughan Williams to the effect “The 
principle of these decisions appears 


to be this that whenever at the time 
of the contract, it is contemplated 
that the purchaser should derive a bene- 
fit from the further growth of thing sold, 
from further vegetation and from the 
nutriment to be afforded by the land, the 
contract is to be considered as for an 
interest in land” which were cited with 
approval in the case of Marshall v. Green, 
(1875) 1 CPD 35 well supports the above 
Conclusion. Reference may also be made 
to a decision of this court in the case of 
Lokenath v. Jahanial, (1911) 14 Cal LJ 572 
where Mookerjee, J. held that a right of 
fishery is not immovable property for all 
purposes but it is an interest in im- 
movable property and the decision of 
the Madras High Court in the case of 
5. J. Sultan Ahmed v. State of Madras, 
AIR 1954 Mad 949. 


15. In our opinion, the above conclu- 
sion can be confirmed if we look to the 
meaning ‘usufruct’ which term has been 
interpreted to mean “the right of tem- 
porary possession, use or enjoyment of 
the advantages of property belonging to 
another so far as may be had without 
causing damage and prejudice to this,” 
In this view, the plaintiffs claim in res- 
pect of the beneficial interest under the 
endowment cannot ‘be considered de hors 
the immovable properties covered by the 
endowmerit and the suit cannot but be 
held to be one coming under S. 16 (d) of 
the Civil P. C. ` 


16. That apart, on the frame of the 
suit the plaintiff in the present case has 
asked for a declaration that the defen- 
dants Nos. T to 6 have no right, title or 
interest in the wakf estate and the im- 
movable properties appertaining to such 
estate and that she alone is the Mutwali 
thereof. On such a declaration the plain- 
tiff has further prayed for an injunction 
restraining the said defendants from dis- 
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turbing the plaintiffs possession, enjoy- 
ment and management of: the estate and 
the immovable properties appertaining 
thereto. Such a relief is clearly and 
directly a relief in respect of the im- 
movable properties situate admittedly 
beyond the territorial limits of the court. 
Maybe, as a Mutwali or a beneficiary 
the plaintiff lays such a claim but it is 
quite evident that even as such, she is 
asserting a right in respect of such im- 
movable properties which are, however, 
not within the territorial limits of the 
court. Such being the position, on the 
provision of S. 16, the court could not 
have entertained the suit, and as such, 
was perfectly justified in returning the 
plaint. The order passed by the learned 
Judge, therefore, must be upheld. 


17. In the result, the appeal fails and 
is dismissed. There will be no order as 
to costs. 

18. As prayed for, let the operation of 
this order remain stayed for a period of 
two weeks from date. 

B. C. RAY, J. :——- I agree. 

Appeal dismissed, 
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RAMKRISHNA SHARMA, JJ. 

Sm. Sima Rani Mohanti, Appellant v, 
Puspa Rani Pal, Respondent. 

A. F. O. D. No. 218 of 1974, D/- 13-5- 
1977.* 

Succession Act (39 of 1925), S. 263 — 
Application for revocation of probate — 
Locus standi of applicant. 


Any interest, however slight and even 


the bare possibility of an interest, is suffi- 
cient to entitle a person to make an ap- 
plication for revocation. Whether revo- 
cation will be granted or not is a diffe- 
rent matter, for it would depend on the 
applicant’s proving the will, which has 
been probated, to be not genuine ete, 
Held on facts of the instant case that the 
appellant/applicant has locus standi to 


maintain an ppplication for revocation of 


the will. (Para 6) 
Satyendra Prosad Sen, for Appellant; 
Radhakanta Bhattacharya and Madan 
Mohan Ghosh, for Respondent No. 2. 
F(Against decree of P. Dutta, Addl. 


Dist. J., 2nd Court at Alipore, Dist. 
24 Parganas, D/- 3-11-1978). 
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Sima Rani v. Puspa Rani (Dutt J-) 


A.I. BR. 


M. M. DUTT, J.:— This appeal is 
directed against Order No. 8 dated Nov. 3, 
1973 of the learned Additional District 
Judge, Second Court, Alipore dismissing 
the appellant’s application for revocation 
of the probate of the Will, alleged to 
have been executed by one Binapani 
Ghose. 


2. It is the cese of the appellant Sima 
Rani Mohanti that the said Binapani 
Ghose by a Will dated Sept. 19, 1966 be- 
queathed her property, which is a half 
share in premises No. 98A/H/10, Suren 
Sarkar Road, Beliaghata, Calcutta to the 
appellant. She Bled an application for 
the grant of probate of the said Will but 
she could not proceed with the same as 
she came to know that the respondent 
No. 1 Basanta Kumar Sen, who was the 
owner of the other half share of the said 
premises, had propounded a Will, alleged 
to have been executed by the said Bina- 
pani Ghose on Sept. 18, 1966 and had 
obtained probate of the same, There- 
upon the appellant filed the application 
for revocation of the grant of probate to 
the said Will which was propounded by 
the. respondent Wo. 1. 


3. In her apzlication, 
challenged the genuineness of the said 
Will in respect cf which the probate was 
granted. Indeed it is her case that the 
probate Will is a forged one. She fur- 
ther complains that a citation should have 
been issued to her ‘by the said Basanti 
Kumar Sen, 


4. The presen? respondent No. 2, who 
is the purchaser of the said premises 
from Basanta, Kamar Sen, opposed the 
application for revocation. It was con- 
tended on her behalf that the applica- 
tion was not meintainable as the appel- 
lant had no locus standi to pray for the 
revocation of the Will. 


5. The learned Additional District 
Judge took up the point of maintainabi- 
lity of the application as a preliminary 
issue and came to the finding that the 
eppellant had ne locus standi to file the 
application for probate inasmuch as she 
had no interest in the said premises. In 
that view of the matter, he dismissed the 
application for revocation, Hence this 
appeal. 


6. It is now well-settled that any inte- 
rest, however slight and even the bare 
possibility of an interest, is sufficient to 
entitle a person to make an application 
for revocation. The learned Additional 
District Judge has referred to the said 
principle in his order under appeal, But 


the appell ant 


be 


1978 


he took the view that the possibility cf 
filing a character (citation ?) which would 
give the party concerned an interest wes 
not sufficient. We are unable to appre- 
ciate the argument of the learned Add.- 
tional District Judge. In case the appl- 
cation for revocation is granted and tke 
Will which has teen set up by the ap- 
pellant is admitted to probate, the appe_~ 
lant would get the said premises abso- 
lutely, It is difficult for us to hold that 
the appellant has no locus standi to make 
an application for revocation. If tke 
contention of the respondent is accepted, 
in that case, after a forged Will is pro- 
bated, the executors or the legatees of a 
genuine Will by the same testator and 
in respect of the same property, who čo 
not derive any interest in the property 
save and except a future interest in case 
the Will is probate, will be quite help- 
less and they would have to accept the 
probate of a forged Will. In our view, 
S. 263 of the Succession Act does not ley 
down the law, as contended on behalf of 
the respondent and as held by the learn- 
ed Judge. We hold that the appellant 
has locus standi to maintain an applica- 
tion for revocation. The question whe- 
ther revocation will be granted or not 
is a different matter, for it would. deper.d 
on the appellant’s proving the Will, which 
has been probated, to be not genuine. 
We understand that the appellant also 
filed an application for the grant of pro- 
bate of the Will dated September 19, 
1966 and that is still pending before the 
District Delegate. As the matter is con- 
tentious, the District Delegate has to rə- 
turn the same to the person who filed 
the application for presentation before the 
learned District Judge. We are of the 
opinion that both the application for the 
grant of probate and the application for 
revocation should ‘be heard together after 
giving the respondent an opportunity to 
contest the same. The appellant wll 
take back the application for the grant 
of probate from the District Delegate 
and present the same to the learned Ad- 
ditional District Judge within six wees 
from date after putting in the requisite 
court-fees. Thereafter the learned Adci- 
tional District Judge will dispose of both 
the applications for revocation and thie 
application for grant of probate in ac- 
cordance with law. It may be mae 
clear that if the appellant does not take 
steps for taking back the application for 
probate from the learned District Dele- 


gate and file the same within the period 


mentioned above, this appeal will stand 
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dismissed and the order appealed from 
will stand affirmed. 5 
7. The appeal is disposed of as above. 
8 There will be no order as to costs. 
SHARMA, J.:— I agree, 
, Order eccordingly. 
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Debi Charan Basu, Petitioner v. Su- 

dhindra Nath Dutta, Opposite Party. 
Civil Rule No. 798 of 1976, D/- 18-4- 
1977. 
(A) -Provincial Insolvency Act (5 of 
1920), Ss. 10, 13 and 35 — Order of the 


- Court declaring a person insolvent — Ap- 


plication for annulling said declaration 
rejected — Interference, 


A person in order to be adjudged an 
insolvent must have to prove prima facie 
that he is unable to pay his debts. In 
order to have an adjudication and decla- 
ration of insolvency annulled it is to be 
established that the allegation of inabi- 
lity to pay the debts as made by the 
debtor is false. AIR 1972 Andh Pra 221 
and AIR 1928 Mad 394 and AIR 1928 Lah 
202 and AIR 1933 All 841, Rel. on. 

(Para 17) 

In the instant case the lower Court 
after hearing both the parties had clear- 
ly held that the debtor had proved his 
inability to pay his debts and he had also 
complied with the requirement of S. 10 
and S. 13 (1), Cls. (b), (d) and (e) of the 
Act. It was also held by lower court 
that the debts of the debtor had been 
fully disclosed in the petition for insolv- 
ency. 


Held that in view of these findings of 
the Court below there was no room to 
contend that the impugned order reject- 
ing the application under S. 35 of the 
Act was illegal. (Para 17) 


In the petition for annulment of the 
said adjudication filed by the petitioner 
under S. 35 of the Act the self-same 
objections had been raised and an order 
for annulling the said decleration and 
adjudication had been prayed for. The 
Court below had rightly held that the 
said objections had been decided by the 
Court in the adjudication proceeding and 
as such the application was without any 
substance, There was no infirmity or 


FU/FU/B988/77/RSV/GMJ 
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ilegality in the said finding which re- 
quired interference with the said order, 
(Para 11) 

(B) Civil P. C. (5 of 1908), S. 115 — 
Provincial Insolvency Act (1920), S. 35 — 
Court rejecting application for annulling 
order adjudicating a person as insolvent 
— Revision against such order, held, 
maintainable. 

The petitioner filed revisional applica- 
tion against the order of the Court re- 
jecting application for annulling the 
order adjudicating the opposite party as 
insolvent. The contention on behalf of 
the opposite party was that the revisional 
application was not maintainable in view 
of the provision of appeal against the 
impugned order. 

Held, that it is evident from Schedule 


of the Provincial Insolvency Act that an 


appeal lies against an order annulling 
adjudication. In the present case the 
application for annulling the order ad- 
judicating the opposite party as insolvent 
had been rejected. Nc appeal lies against 
such an order and therefore revisional 
application was maintainable. (Para 18) 

(C) Provincial Insalvency Act (5 of 
1920), S. 35 — Order by Additional Dis- 
trict Judge rejecting application annul- 
ling order adjudicating a person as insol- 
vent -— Competency. 

The Additional District Judge is com- 
petent to pass an order rejecting appli- 
cation for annulling order adjudicating a 
person as insolvent, under S. 35. AIR 
1973 SC 76, Rel. on. (Para 18) 
Cases Referred: Chronological Paras 


AIR 1973 SC 76: 1973 Lab IC 407 18 
AIR 1972 Andh Pra 221 12 
AIR 1933 All 841 16 


AIR 1928 Lah 202 : 105 Ind Cas 569 15. 


AIR 1928 Mad 394: 108 Ind Cas 208 13 

Kanai Basu, for Petitioner; Rameswar 
Saha, for Opposite Party. 

B. C. RAY, J.:— This is an application 
under S. 115 of the Civil P. C. and it is 
directed against Order No. 47 dated Jan. 
16, 1976 passed by the Additional Dis- 
trict Judge, Second Court, Alipore in 
Insolvency Case No. 17 of 1971 dismis- 
sing the petitioner’s application under 
S. 35 of the Provincial Insolvency Act, 
1920. 

2. The salient facts of the case is that 
the petitioner came to be acquainted with 
the opposite party who was working as 
a finance broker and the opposite party 
introduced to the petitioner a firm known 
as Pioneer Stereotype Company as being 
in temporary need of some loans. The 
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opposite party recommended highly the 
said firm as absolutely solvent and trust- 
worthy. On suck representation of the 
opposite party the petitioner and some 
of his relatives lent and advanced seve- 
ral sums of money to the said firm some- 
time in 1965-66 against several hundies 
executed by the said firm in favour of 
the petitioner and his relatives. Some- 
time thereafter in 1966 the opposite 
party repeatedly represented to the peti- 
tioner as well as to the other creditors 
that the firm had been involved in great 
financial difficulties and it might close 
down any day and advised the petitioner 
and other creditors to file suit for realisa- 
tion of the sums advanced against Hun- 
dies to the said firm immediately other- 
wise it would not be possible to get the 
said sums recovered. The opposite party 
also: repeatedly stated to the petitioner 
and other creditors that he was morally 
bound to them for the moneys advanced 
by them and as such he requested the 
petitioner and other creditors for filing 
suits against the said firm. The opposite 
party also entreated the petitioner and 
others to entrust him with the task 
of filing suit by endersing the hundies 
executed: by the said firm in his favour 
in order to enable him to file a single 
suit against the said firm forthwith 
on the basis of the said endorsed hun- 
dies and the opposite party also pro- 
mised to make over the moneys to the 
petitioners and cther creditors as soon 
as the same would be realised. In proof 
of his sincerity and honesty the opposite 
party offered to furnish the petitioner 
and other creditors with equal number 
of hundies of identical value in exchange 
for the said firm’s hundies which were 
to-be endorsed in his favour. Persuaded 
by the entreaties of the opposite party 
and believing in the same the petitioner 
and other creditors endorsed the firm’s 
hundies in favour of the opposite party 
who filed a suit being Title Suit No. 966 
of 1966 in this Hon’ble Court against the 
said firm sometime on May 19, 1966 for 
recovery of the said sums of.money ad- 


be 


vanced. The opposite party also obtain- ` 


ed some loans from the petitioner and 


his relatives on the plea that he required © 


the same for meeting his personal needs 
as well as to meet the expenses of the 
said suit. Thereafter the opposite party 
intentionally avoided to keep any con- 
tact with the petitioner ang other credi- 
tors and did not inform them of the posi- 
tion and progress of the said suit. As are- 
sult of such conduct of the opposite party, 
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the petitioner became suspicious and made 
enquiries about him. Jt was revealed on 
such enquiries that the opposite party 
who was the Managing Director of Cal- 
cutta Commercial Bank Limited was 
convicted for misappropriating the Bank’s 
money and suffered imprisonment. The 
petitioner also came to know that in the 
suit being No. 966 of 1966 the said firm 
deposited a sum of Rs. 15,000/- in court 
to obtain leave to defend in the said 
suit. It also appeared that suddenly the 
opposite party made a compromise wizh 
the said firm reducing the claim of the 
suit from Rs. 33,590/- to Rs. 31,000/- and 
on the date of compromise, that is, 30-11- 
1966, the opposite party received a sum 
of Rs, 16,000/- in cash. On December £0, 
1966, the opposite party withdrew from 
court the aforesaid deposit of Rs. 15,000/'-. 
The opposite party, however, managed to 
keep the petitioner and other creditars 
absolutely in dark about the compromise 
of the said suit and also his realisation 
of the said sum. The petitioner, there- 
after, filed a suit against the opposite 
party in this Court ‘being Suit No. 389 vf 
_1967 and the summons of the said suit 
was duly served on the opposite party 
who did not come forward to contest the 
said suit as he knew that he had no d2- 
fence to offer. The said suit was decreed 
for a sum of Rs. 35,084/-. The opposite 
party then levied Money Execution Case 
No. 5 of 1968 in the First Court of Su- 
ordinate Judge at Alipore. On April 28, 
1967, the opposite party filed an app- 
cation under the provisions of Presidency 
Insolvency Act, 1909 before this Court 
and this was numbered as Insolvency 
Case No. 7 of 1967 for declaring him an 
insolvent. In the said petition the peti- 
tioners stated his residence to be at 143, 
Surendra Nath Banerjee Road, Calcutta. 
The opposite party was adjudged an in- 
solvent on May 20, 1967 by this Court. 
The creditor petitioner, however, applied 
for annulment of the said declaraticn 
and adjudication and on December 18, 
1970. This Court held that it had no 
jurisdiction to decide the case and en 
order annulling the declaration and, ad- 
judication was passed on December 13, 
1970. The opposite party, thereafter, 
filed an application under S. 13 of the 
Provincial Insolvency Act, 1920 on April 
20, 1971 in the Court of the District 
Judge at Alipore for adjudging him =n 
insolvent on the ground that he was 
unable to pay his creditors and he hed 
small assets which he was ready to suz- 
render to the court, This was register. 
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ed as Insolvency Case No. 17 of 1971. The 
said application was opposed by the peti- 
tioner and after contested hearing the 
opposite party was adjudged an insolvent 
by Order dated March 28, 1973. The 
petitioner, thereafter, filed an applica- 
tion under S. 35 of the said Act for an- 
nulment iof the said order of adjudica- 
tion onj|the ground that the opposite 
party did not comply with the provisions 
of S, 13/(1), Cls. (b), (d) and (e) by not 
mentioning his ordinary place of resid- 
ence, not) disclosing his debts to the Cen- 


tral B of India, Netaji Subhash Road 
Branch, Calcutta and also by not stating 
in his application that he was the author 
of two Bengali books. It has also been 


stated therein that the opposite party 
did not comply with the provisions of 
S. 22 ofi the said Act by not producing 
his ‘books of account and the opposite 
party has not satisfactorily established 
his inability to pay his debt and as such 
prayed for annulling the said order ad- 
judicating the opposite party as an insol- 
vent. y 

3. The opposite party filed an objec- 
tion on November 28, 1975 stating inter 
alia that| all those objections were taken 
by the petitioner in his. written objection 
filed in the said insolvency case and the 
same was heard and decided on contest 
by the court ‘by its order No. 33 dated 
March 28, 1975. It has also been stated 
that the! petitioner duly supplied the 
particulars of all his debts and he main- 
tains no| account books. It was also 
stated therein that the two books written 
by him were seldom sold in the market 
and they did not fetch any income at 
all, It has further been submitted that 
there is no substance in the petition and 


as such there is no question of annulling 
the said adjudication. 
4. On|Jan. 16, 1976, the Additional 


District Judge, Second Court, Alipore by 
Order No. 47 held that the particulars 
mentioned in S. 13 of the said Act had 
all been| furnished in the petition. It 
was further held that in the order of ad- 
judication dated March 28, 1973 it had 
already been decided that the over-draft 
account standing in the name of the deb- 
tor with! the Central Bank of India did 
not represent any debt to the bank and 
debts of|the opposite party were fully 
disclosed|in’ the petition. It was also 
held that) there was no evidence to show 
that the |debtor reserved the copyrights 
and that! the books have demands and 
circulation in the market. Such non-in- 
clusion of this fact in the insolvency peti- 
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tion did not render the application void 
and illegal. There was no evidence that 
the debtor used to keep his personal ac- 
counts. It was so held that the petition 
under S. 35 of the said Act was without 
any substance and as such it was reject- 
ed an contest. 


5. It is against this order the instant 
application has been moved and a rule 
and an ad interim stay of all further pro- 
ceedings in the insolvency case No. 17 of 
1971 was also obtained. 


6. An affidavit-in-opposition has been 
filed on behalf of the opposite party 
stating inter alia that he had no ability 
to pay debts and that the insolvency 
petition was filed in due compliance with 
the provisions of S. 13 of the said Act 
stating therein the required particulars. 
It has also been stated that he did not 
deceive the court by making false state- 
ments nor did he manage to get himself 
adjudged and declared insolvent as false- 
ly alleged in the petition. 


7. Mr. Kanai Basu, learned Advocate 
appearing on behalf of the petitioner has 
submitted that the court below acted il- 
legally in not annulling the order adjudi- 
gating the opposite party an insolvent 
inasmuch as the petitioner did not men- 
tion the particulars required by Cls. (b), 
(d) and (e) of S. 13 (1) of the Provincial 
Insolvency Act. It has also been submit- 
ted that though it is evident from the 
certified copy of the statements of the 
- Central Bank of India that there was a 
debit balance of Rs. 7,990.07 paisa which 
constituted the personal debt of the deb- 
tor to the said bank at the material time 
yet this was not shown in the insolvency 
petition, The Court ‘below was in error 
in not holding that the provisions of Sec- 
tion 18 of the said Act had not been com- 
plied with. It has also been -submitted 
that the court below erred in holding 
that there was no evidence to show that 
the debtor reserved copyrights of the 
two books written by him overlooking 
the legal aspects of the copyright. It 
has also been contended by Mr. Basu 
that the opposite party did not produce 
the account books deliberately and as 
such it ousht to have held that the op- 
posite party wilfully failed to perform 
the duty imposed on him by S. 22 of the 
said Act and committed an offence under 
S. 69 of the said Act. 


8. Mr, Rameswar Saha, learned Ad- 
vocate appearing on behalf of the op- 
posite party, on the other ‘hand, joined 
issue and submitted ` that the opposite 
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party had mentioned all the particulars 
in his application under S. 13 of the said 
Act. It has also been contended by Mr. 
Seha, learned Advocate for the opposite 
party that the opposite party has duly 


stated in the insolvency petition that he 


was unable to pay the debts and men- 
tioned the value of the movable assets. 
There was no omission of any amount 
and particulars of the pecuniary claims 
against him and as such the impugned 
order is not liable to ‘be revised. Mr. 
Saha has also contended that the same 
objections were raised by the petitioner 
in his written-objection against the in- 
solvency petition and the same were 
duly heard and the order adjudicating 
the opposite party as insolvent was pass- 
ed by the court below. As such the ap- 
plication for annulment of the adjudica- 
tion was rightly rejected by the court 
below. Mr. Saha has lastly contended 
that there is an appeal under S. 75 of 
the said Act against an order passed 
under S. 35 of the Act and so this revi- 
sional application under S. 115 of the 
Civil P. C. is not maintainable. Mr. Saha 
has also submitted that the court below 
has justification to decide the application 
for annulment of the adjudication and 
there being no lack of jurisdiction of the 
court below in passing the impugned 
order the same cannot be revised on an 
application under S. 115 of the Civil P. C. 


. 9. Before considering the merits of 
the contentions advanced by the learned 
Advocates for the petitioner and the op- 
posite party it is necessary to refer to 
the relevant provisions of the Provincial 
Insolvency Act, 1920. Section 10 (1) reads 
as follows :— 


“A debtor shall not be entitled to pre- 
sent an insolvency petition, unless he is 
unable to pay his debts and— 

(a). his debts amount to five hundred 
rupees; or 


(b) he is under arrest or imprisonment. 


in execution of the decree of any Court 
for the payment of money; or 

(c) an order of attachment in execu- 
tion of such a decree has been made, 
and is subsisting, against his property. 

S. 13 (1): Every insolvency petition 
presented by a debtor shall contain the 
following particulers, namely— 

(a) a statement that the debtor is 
unable to pay his debts; 
. (b) the place where he ordinarily re- 
sides or carried on business or personally 
works for gain, or, if he has been arrest- 
ed or imprisoned, the place where he is 
in custody; -~ ' 3 


+ 


on” 
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‘(c) the Court (if. any) by whose orcer 
he has been arrested or imprisoned, or 
by which án order has been made for 
the attachment of his property, together 


` with particulars of the decree in respect 
of which any such order has been made; 


(d) the amount and particulars of all 
pecuniary. claims against him, together 
.with the. names and residences of his 
creditors so far as they are known. `o, 


“or can by the exercise of reasonable care 


and diligence be ascertained by him; 
(e) the amount and particulars. of all his 
property, together with— 
(i) a specification of the value of all 
such property is to ‘be found; and 


(ii) the placeor places at which any 


such property is to be found; and 

(iii) a declaration of his willingness to 
place at the disposal of the court all such 
property save in so far as it includes 


‘such particulars (not being his books of 


account) as are exempted by the Civil 
P. C., V of 1908, or by any other enact- 


ment for the time being in force fram, 


liability to attachment and sale in ex- 
ecution of a decree; - 


S. 24 (1): On the day fixed for the 


hearing of the petition, or on any subs2~ _ 


quent day to which the hearing may 3e 
adjourned, the Court shall require proof 
of the following matters, namely,— ` 
(a) that the creditor or the debtor, as 
the case may be, is entitled to present 
the petition : ` 
Provided that, where the debtor is the 


_ petitioner, he shall, for the purpose 2 


providing his inability to pay his debts, 
be required to furnish. only such proof 
as to satisfy the Court that there are 
prima facie grounds for believing the 
same and the Court, if and when so satis- 
fied, shall not be bound to hear any fur- 
ther evidence thereon; 


(b) that the debtor, if he does not ap- ` 


pear on a petition presented by a credi- 
tor, has been served with notice of the 
order admitting the petition; and 


(c) that the debtor has committed the 


act of insolvency alleged against him. 
(2) The Court shall also examine the 
debtor, if he is present, as to his conduct, 
dealings and property in the presence of 
such creditors as appear at the hearing, 


and the creditors shall have the right to 


question the debtor thereon. 

S. 25 (2): In the case of a petition pre- 
sented by a debtor, the Court shall dis- 
miss the petition if it is not satisfied of 
his right to present the petition.” 

10. Thus it is evident that a debter 
in order to be entitled to file an insolv- 
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ency petition must state his inability to 
pay his |debts and that his deb:s amount 
to Rs. 500/- or more. Section 13 of the 
said Act specifies the particulers which 
are required to.be stated in the insolv- 
ency petition. Section 24 (1) provides 
that when the insolvency petition is 
filed by ithe debtor he shall have to fur- 
nish such proofs which will satisfy the 
court to, believe that there are prima 
facie grounds that he was unakle to pay 
his ‘debts otherwise the court will not ` 
hear the application. Section 25 pro- 
vides that if the debtor-petiticner fails 
to satisfy his inability to pay the debts 
his application shall be dismissed. So 
the only ‘question which is required to 
be considered in an insolvenc~ petition 
is whether the debtor has furnished 
prima facie grounds to prove his inabi- 
lity to pay the debts and whethar he has 
disclosed]. in the insolvency petition all 
ve parties specified in S. 13 of the said 
ct. | 


11. If appears that the petitioner 
raised all these objections as to the non- ` 
compliance with the provisions of S. 13 
of the Provincial Insolvency Act such as 
the place of residence of the debtor-op- 
posite party has not ‘been mentioned in 
the insolvency petition, that the amount 
and particulars of all, the pecuniary 
claims against him were not stated and 
that the! account books were aot pro- 
duced, were raised, in his written-objec- 
tion to the application under 3. 13 of 
the saidi Act. All these objections were 
duly considered by the court b2low and 
after hearing the petitioner as well as 
the opposite party the court below was 
view that the debtor-opposite 
party prima facie proved that he was 
unable to pay his debts and as such he 
was adjudged an insolvent and the in- 
solvency! application. was ‘allcwed. In 
the petition for annulment of the said 
adjudication filed by the petitiorér under 
S. 35 of the said Act the self-sarne objec- 
tions have been raised and an order for| . 
annulling the said declaration ani adjudi- 
cation has been prayed for. Tre Court 
below has rightly held that the said ob- 
jections have been decided by the court 
already in the adjudication proceeding 
and as such the application was without 
any substance. We do not find any in- 
firmity or illegality in the said ` finding 
which impels us to interfere with the 
said order. 


12. In| AIR 1972 Andh Pra 221, Bona- 
giri Yellau v.- Nagulavaram Chenchu 
f 
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Subbaiah it has been observed that it is 
an essential pre-requisite for the debtor- 
petitioner to get an order of adjudication 
to satisfactorily establish that he is 
uniple to pay his debts. That require- 
ment of S. 10 has to be necessarily satis- 
fied by the debtor, Unless the court is 
satisfied that there are prima facie 
grounds for believing that a debtor-peti- 
tioner, for the purpose of proving his 
inability to pay his debts, has furnished 
' prima facie proaf, the court shall not be 


bound to hear any further evidence 
thereon. , 
13. In 108 Ind Cas 208 : (AIR 1928 


Mad 394), Alamelumanga Thayarammal 
_v. Balusami Chetty it has been observed 
that the whole of the insolvency juris- 
diction is provided for the case of per- 
sons who are unable to pay their debts 
and not of persons who are merely un- 
willing to pay their de‘sts although about 
to do so. 


14. An order adjudicating a person as 
an insolvent under the Presidency Towns 
Insolvency Act can be annulled under 
S. 21 of the said Act if the allegation of 
his inability to pay his debts is found 
to be false, 


15. In 105 Ind Cas 569 : (AIR 1928 
Lah 202), Moti Ram Prem Chand v. Ke- 
walram Dharamchand it has been held 
that under S5. 10 of the. Provincial In- 
solvency Act of 1920 a debtor cannot be 
adjudicated an insolvent unless he makes 
out a’ prima facie case to the satisfaction 
of the court that he is unable to pay his 
debts. f 

16. In a Bench decision reported in 
AIR 1933 All 841, Siyaram v. Kishorilal 
it has been observed that the onus of 
proving all essential conditions required 
by S. 10 of the Act lies on the debtor 
otherwise his application must be dismis- 
sed under S. 25 of the said Act. It is 
incumbent on the debtor to make out a 
prima facie case to tne satisfaction of 
the court as to his inability to pay his 
debts, 

17. All the above decisions clearly lay 
down that the petitioner in order to be 
adjudged an insolvent must have to prove 
prima facie that he is unable to pay his 
debts. It has also been laid down by 
the said decisions that in order to have 
an adjudication and declaration of in- 
solvency annulled it is to be established 
that the allegation of inability to pay 
the debts as made by the debtor is false. 
In the instant case the learned Addi-~ 
tional District Judge after hearing both 


` Aeronautics Ltd., 


tioner having failed the Rule is 


A.L R. 


the parties has clearly held that the 
petitioner has proved his inability to pay 
his debts and he has also complied with 
the requirements of S. 10 and S. 13 (1), 
Cls. (b), (d) and {e) of the Provincial In- 
solvency Act. It was also held that the 
debts of the debtor-opposite party has 
been fully disclosed in the petition for 
insolvency. In view of these findings of 
the court below there is no room’ to con~ 


tend that the impugned order rejecting: 


the application under S. 35 of the said 
Act is illegal. 

18. With regard to the contention put 
forth -on behalf of the opposite party 
that this revisional application was not 
maintainable in view of the provision of 
appeal against the impugned order it is 
evident zrom Sch. 1 that an appeal lies 
against an order annulling adjudication, 
In this case the application for annulling 
the order adjudicating the opposite party 
as insolvent has een rejected. So no 
appeal lies against such an order and 
the revisional application is maintainable 
in law. The order passed by the Addi- 
tional District Judge is not without 
jurisdiciton as the Additional District 
Judge is competent to pass the impugned 
order. In AIR 1973 SC 76 : (1973 Lab 
IC 407), Managing Director, Hindustan 
Balangar, Hyderabad 
v. Ajit Prasad Tarway it has been ob- 
served by their Lordships 
preme Court (at p. 77):— 

“In our opinion the High Court had 
no jurisdiction to Interfere with the order 
of the first appellate court. It is not the 
conclusion of the High Court that the 
first appellate court had no jurisdiction 
to make the order that it made. The 
order of the first appellate court may be 
right or wrong, may be in accordance 
with law or may not þe in accordance 
with law; but one thing is clear that it 
had jurisdiction to make that order. Tt 
is not the case that the first appellate 
court exercised Hts jurisdiction either 
illegally or with material irregularity. 
That being so, the Hign Court could not 
have invoked its jurisdiction under Sec- 
tion 115 of the Civil P. Cc.” 

19. For the ressons aforesaid all the 
contentions raised on behalf of the peti- 
dis~ 
charged. There wiil be no order as to 
costs. Í 

N. C. MUKHERJI, J.:— I agree. 

Petition ‘dismissed, 
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AIR 1978 CALCUTTA 147 
NIRMAL CHANDRA MUKHERJI AND 
BANKIM CHANDRA RAY, JJ. 

Rani Pravabati Roy and others, A2- 
pellants v. Saileshnath Roy and others, 


Respondents. 


A. F. O. O. Nos. 162-63 of 1970, L/- 
14-1-1977.% > ` 


(A) Succession Act (39 of 1925), Sec- . 
tion 150, Second Explanation and Hus- 


tration IE and S, 142 — Bequest of some 
money not necessarily part of the estate 
and not distinguished from. all others vf 
the same kind — Held it was not a speci- 
fic but a demonstrative legacy. (1863) 71 
ER 291 and AIR 1959 Cal 268, Rel. on. 
(Para 9) 
(B) Succession Act (39 of 1925), S. 214 
— Decree passed in an administration 
suit m terms of orders passed on cori- 
promise —- Execution proceeding in res- 
pect of claims against an executor — Ser- 
tion 214, held, not applicable. (Para BD) 
(C) Succession Act (39 of 1925), S. 214 
— Suit against debtor — Production f 
succession certificate is not a conditien 
precedent to the institution of the suit — 
Certificate can be produced at any time 


before decree is made. ATR 1920 Alf 135. 


and AIR 1964 Cal 42, Rel. on. (Para 1) 

(D) Succession Act (39 of 1925), S. 242 
— Jurisdiction under — Scope. 

The court in exercising jurisdiction 
under S. 202 is acting in pursuance 2f 
the testamentary and intestate jurisdiz- 
tion with which it is vested and not of 
its ordinary original civil jurisdiction. As 
such the court cannot determine any dis- 
puted question of title, the jurisdiction 
of the court under that section being 
confined to issue of -direction to the ex- 
ecutor relating to the management o2f 
the estate. AIR 1930 Cal 258, Rel. on. 

(Para 11) 

(E) Contract Act .(9 of 1872), S. 56 — 
Demonstrative legacy — Section 56 held 
not applicable to the compromise decree 
— Decree could not be held to have been 


- frustrated owing to the non-receipt, of 


any income or profit or compensation n 
respect of schedule property which hed 
vested in the then State of Pakistan. 
(1971) 75 Cal WN 162, AIR 1968 Mys 154 


and AIR 1954 SC 352, Rel. on. (Para 11) 
Cases Referred: Chronological Paras 
(1971) 75 Cal WN 162 7,11 
ATR 1968 Mys 184 70 


*(Against order of A..K. Chatterjee 
Sub. J. Zilla 24 Parganas, 6th Court, 
Alipore, D/- 9-10-1969). 
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AIR 1964 Cal 42 7,10 
AIR 1959 Cat 268: 63 Cal WN 227 7,9 
AIR 1957 SC 255 : 1957.SCR 7” 7,11: 
AIR 1954 SC 352 7, i 
AIR 1930 Cal 258 - ‘ 7,11 
AIR 1920 All 185 : ILR 42 All 549 10 


(1863) 71 ER 291, Paget v. Huish . 9 


S. C. Dasgupta, Joydeb Mukherji and 
Birendra Nath Banerjee, for Appellants; 
Pijus Kumar Dutta, Anindya Kumar 
Mitra, Bar-at-Law, Miss Manju Roy- 
choudhury, Sakti Pr. Mukherjee and 
Soumen Dasgupta, for Respondents. 


B. C. BAY, J.:— These twa appeals 
are against the common judgment and 
order No, 114 dated Oct. 9, 1969 passed 
by the Subordinate Judge, 6th Court, 
Alipore passed in Misc. Case Mo, .55 of 


- 1967 and Misc. Case No. 5 of 1968 arising 


out of Title Execution Case No. 13 of 
1967 under S. 47 of the Civil P. C. 


2. The salient facts of the cases are 
one Raia Promoda Nath Roy cf Digha- 
patia who was possessed of corsiderable 
immovable properties in the various dis- 
tricts of undivided province of Bengal 
executed a will on February 13, 1926 
whereby he appointed his eldest son 
Prativa Nath Roy as one of the co-ex- ` 
ecutors along with other execufors. The 
said Raja died leaving behind him his 
widow Rani Girija Kumari and 6 sons 
and three daughters. The entire estate 
of the testator was divided inzo three. 
divisions ‘ka’ whieh has ‘been described 
as main estate was given to the eldest 
ison Kumar Prativa Nath Roy, and ‘kha’ 
estate was given to all the sons of the 
testator excluding the eldest som Kumar 
Prativa Nath Roy.. Under Cl. 19 of the 
said will the testator created 5 legacies 
of Rs. 2,35,000/- each, that is, Rs. 85,000/- 
.for construction of the house ani Rupees 
1,50,000/- on account of misc2llaneous 
items and it was enjoined that the said 
legacies were to be paid out oz the in- _ 
come of the ‘ga’ estate. It was also pro- 
vided under Cl. 20 of the said will that 
the entire ‘ga’ estate after repayment ‘of. 
debt and payment of legacies would be . 
obtained by the recipient of the main >- 
estate i.e. ‘ka’ estate. The said will was 
duly probated on August 15, 1928 in the 
Court of the District Judge, Rajshahi. 
Kumar Bijanendra Nath, who was a 
bachelor died intestate on June “30, 1926. 
Rajkumari Usha Prova Dey, one of the 
daughters of the testator brought a suit 
being Title Suit No. 82 of 1939 for ad- 
ministration of. the estate -in the Second 
Additional Court of Subordinate Judge, - 
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Alipore, The suit was decreed on 9th of 
November, 1949 on the basis of a com- 
promise entered into between the par- 
ties in Civil Rule No. 1564 of 1946 which 
was issued against certain orders passed 
in the said Title Suit. In Cl ‘O’ of the 
said compromise decree it has been pro- 
vided that Rani Girija Kumari agreed 
to receive interest on the sum of Rupees 
2,35,000/~ payable to her as heir of Kumar 
Bijanendra Nath Roy, now deceased, at 
the rate of 5 per cent during her life- 
time. Raja Prativa Nath Roy agreed 
and gave an undertaking to the court te 
pay such interest as stated above as and 
when it would become due to her during 
her life and on her death the defendant 
Raja Prativa Nath Roy agreed and under- 
took to pay the sum of Rs. 2,35,000/- tc 
the then heirs of Kumar Bijanendra 
. Nath Roy, since deceased and until such 
payment the properties recited in ‘ka’ 
and ‘ga’ schedules of the said will would 
stand charged for payment of such inte- 
rest and also of the said capital sum. 
Clause 15 of the said consent order fur- 
ther has provided that all these payments 
secured therein by way cf charge anc 
or undertaking would ‘be paid by defen- 
dant Raja Prativa Nath Roy and would 
be enforceable against him by the party 
or parties entitled thereto by execution 
of that order or decree without recourse 
- to a fresh suit and the defendant Prativa 
Nath gave an undertaking not to raise 
-any objection relating thereto in such 
proceeding. All the other executors 
were discharged and the defendant Pra- 
tiva Nath Roy became the absolute 
owner of the ‘ga’ schedule properties 


uncer Cl. 7 of the said compromise de- . 


cree. z f 

3. Rani Girija Kumari died intestate 
on 26th June, 1964 leaving behind her 
. surviving three sons Prativa Nath, Sai- 
lesh Nath and Tushar Kumar besides the 

three daughters. Prativa Nath died inte- 
- state on 30th of September, 1964 leaving 
behind widow Rani Pravabati and two 
sons Prabhat Nath and Bimalendu Nath, 
the appellants. 


4. On June 23, 1967,‘ Sailesh Neth 
Roy, the decree-holder respondent No. 1, 
made an application under O. 21, R. il 
of the Civil P. C. registered as Title Ex- 
_ ecution Case No. 13 of 1967 for execu- 
tion of the said decree in the 6th Court 
of Subordinate Judge, at Alipore. An- 
other application for execution of the 
decree was filed by Sm. Suchandra Roy, 
widow of Late Subhendra Nath Roy and 
Sarajit Roy and Sm. Surasri Roy son and 


ALR- 


daughter of Stbhendra Nath Roy. This 
was registered as Title Execution Case 
No, 14 of 1967. The judgment debtor ap- . 
pellants filed objections in the said ex- 
ecution cases under S. 47 of the Civil 
P. C. contending inter alia that under 
the judgment >f the High Court dated 
September 3, _947, Raja Prativa Nath, 
the predecessor in interest of the peti- 
tioner’s agreed and undertook to pay the’ 
said sum of Re. 2,35,000/- to the heirs of 
Kumar Bijonendra Nath Roy, since de- 
ceased. These ‘ka’ and ‘ga’ schedules 
properties whith were situated within 
Pakistan had vested in the State on aboli- 
tion of jamindary and the Pakistan Gov- 
ernment had taken possession of the 
same. In view of the restrictions im- 
posed by Pakistan Government relating 
to remittance of money from Pakistan 
to India neither the deceased Prativa 
Nath nor the petitioners received any- 
thing from the said property and as such 
there has been total frustration. of the 
agreement and or undertaking for pay- 
ment of the said legacy for which the 
‘ka’ and ‘ga’ schecule properties stood 
charged, The purported undertaking ob- 
tained from Raja Prativa Nath Roy, 
since deceased, the predecessor-in-inte- 
rest of the pecitioners would not entitle 
the decree hokder to fall upon the pro- 
perties of Prativa Nath Roy for the 
satisfaction of the legacy. It was further 
stated that by the said undertaking it 
was never intended to make properties 
in India liable for the said decretal sum. 
It was denied zhat the decree holder was 
entitled to $ half) share as surviving 
heir of late Kumar Bijanendranath Roy 
as claimed in the execution petition, The 
decree holder obtained a sum of Rupees 
85,000/- for ccnstructing a house but he 
has not erected any house until now and 
so he is liable to refund the said sum. 
and without making such refund he can- 
not claim any sum as an heir of Kumar 
Bijonendranatk and his claim shall be 
deemed to have been fully satisfied. It 
was also stated -that the ‘bank deposits 
sought to be attached for satisfaction of 
the claim of the decree holder were the 
exclusive prop2rty of the petitioner No. 2 
and were nev2r inherited by him from 
his father late Prativanath Ray and so 
the same was not liable to be attached in 
execution of the cecree passed against 
the executor Prativanath Ray and the 
execution case should be accordingly dis- 


missed. The said applications were num- 
bered as Misc. Cases Nos. 55 of 1967 and 
5 of 1968 respectively, 
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5. On Oct. 9, 1969, the said mise. 
cases were heard analogously ‘by the 
_learned Subordinate Judge, 6th Cour:, 
Alipore who by order No. 114 dismissed 
the said misc. cases holding inter alia 


that the legacy in question was not a 


specific. legacy ‘but a demonstrative 
. legacy and as such it was open to the 
claimants to realise these sums due from 
other properties of the judgment-debtor 
as well. It was also held that S. 214 cf 
the Indian Succession Act was not ap- 
plicable to the case of realisation of tha 


+ decretal sum against an executor and n> 


k 


succession certificate was necessary for 
proceeding with - execution ‘cases. The 
learned Subordinate Judge also held thet 
the execution case should not be strucx 
out before disposal of the petition for 
amending the petition or execution. It 


was held further that the dispute regard-. 


ing shares- amongst claimants inter se in 
the decretal amount was not within th= 
‘scope of the present applications under 
S. 47 of the: Civil P. C. and as such tha 
same could not be decided. . 


6. It is ‘against this judgment and 
, order these appeals have been preferrec. 


7. Mr. S. C. Dasgupta, the learned 
Advocate appearing on behalf of the ap- 
pellants has contended that the legacy in 
question is not administrative but it is a 
specific legacy as provided in-S. 142 of 
_the Indian Succession Act inasmuch as 
the specific sum of money was directed 
to be paid out of the income from ‘ga’ 
schedule properties, It has been submit- 
ted that the ruling in 63 Cal WN 227 - 
(AIR 1959 Cal 268) does not apply to 
this case and the decision of the Subordi- 
nate Judge was erroneous. The second 
dimension of Mr. Dasgupta’s contention 
is that the property in schedule ‘ga’ 
being no longer available as the same 
‘vested in the estate and no income or 
benefit had been obtained from the- saic 
property either by the executor Prative 
Nath Roy or ‘by his successors, the pre- 
sent judgment debtors, the ‘execution 
case is not maintainable. The personal 
assets of the executor which have been 
inherited by the -appellants cannot be 
proceeded against for payment of the 
said decretal sum. It has been further 
submitted that unless it. is proved that 
the property sought to be attached comes 
out of the testator’s estate the same is 
not attachable for payment of the said 
legacy under O. 21, R. 11 (2) of the Civil 
P. C. It has lastly been contended by 


Mr, Dasgupta that the ‘ka’ and ‘ga’ pro- 


‘from paragraphs 8 


' 1930 Cal 258 was referred to. 


_ mandatorily 


j 
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perties which have been chargec for the 


_ payment of the said legacy being situated 


in the then Pakistan and the same being 
vested in the State there has been a 
frustration of the contract inasmuch as 
neither the appellants nor their predeces- 
sor Raja Prativa Nath received any in- 
come from. or compensation on account of 
the said property. The compromise de- 
cree which, in substance, embodies a con-- 
tract between the predecessor of the 
judgment-debtors and the decree holders, 


-as such, cannot be enforced ‘because of 


the frustration of the contract .due to 
non-receipt of any income out of the said - 
properties, Mr. Dasgupta has lso sub-. 


‘mitted that the decree in the admin- 


istration suit does not conform to form 
No. 19 in Appendix D of the Civil P. C. 
As such the executor cannot be held 
personally liable for payment of the. 
legacies.. The undertaking was siven by 
Raja. Prativa Nath Roy as a co-2xecutor 
to pay the said legacies. It is evident 
and 9 that Raja 
Prativanath was entrusted with all. the 
functions of an executor to perform and 
as such whatever undertaking given. by 
him was given in the capacity of an ex- 
ecutor and not in his personal 2apacity. 
In this connection the decision in AIR- 
It was 
lastly contended that S. 214 of the Suc- 
cession Act is a positive law anq not a 
Procedural one and as such tke same 
cannot be waived. The execution pro- 
ceeding cannot be proceeded with with- 
out obtaining a succession certificate as 
da required under the said 
provision, .Mr. P. K. Dutta, learned Ad- 
vocate appearing for’ the respondent 
No. 1 has submitted that Cl: O’ and 
Cls. 14 and 15 of the decree clearly re- 
vealed that the decree has created con- 
current remedies against the defendant 
No. 1 Raja Prativa Nath and the same 
can -be executed both against the pro- 


perties charged as well as- against’ the: - 
judgment-debtor Prativa - 


assets of the 


Nath Roy. It has been urged that the - 


‘undertaking as given in the compromise 


decree is a personal undertaking because 
an undertaking acts iri personam. Such 
an undertaking itself can be enferced in 
execution -against the assets of the under- 
taker Prativa Nath. In this connection 
the decision in 1957 SCR 77: (ATR 1957 -- 
SC 255) was referred to. It has been 
next urged that the rights and legacies 
and their nature and effect has been 
finally determined by a consent decree 
and as such the executing court is not 
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competent to go behind the decree and 


cannot determine the rights of the par-_ 


ties. It has been next submitted. that 
S. 214 of the Succession Act does not 
' apply to this case as the judgment-deb- 
tor Prativa Nath was an administrator 
to the estate left by the testator, An 
Administrative suit cannot be consider- 
ed as a suit within the meaning of S. 214 
of the Succession Act. Even if it is as- 
sumed for argument’s sake that the said 
section applies to this case it is a matter 
of procedure and as such the same can 
be waived by the court. It has been also 
urged that this section has no applica- 
tion to the debt created by the decree 
of the court. In support of this conten- 
tion a bench decision ef this Court re- 
ported in AIR 1964 Cal 42 has been men- 
tioned. It was contended ky Mr. Dutta 
that the legacy in question is not a speci- 
fic legacy as it does not purport to be a 
bequest of specific property to a legatee 
as distinguished from the other proper- 
ties left by the testator. The legacy 
falls under Illustrations 2 and 3 of S. 150 
of the Succession Act and Illustration 7 
of S, 142 of the Succession Act. It has 
been urged that there was no bequest 
of a property ner any specific property 
was given but only certain sum of money 
was directed to be vaid out of the in- 
come of the ‘ga’. estate being primary 
fund or stock created by the testator. It 
has been submitted that the doctrine of 
frustration of contract does not apply ta 
a consent decree. The consent is bind- 
ing on the parties as a decree passed by 
invitum. The rulings in AIR 1968 Mys 
184, (1971) 75 Cal WN 162 and AIR 1954 
SC 352 were referred to. It has beer. 
next contended that the plea that the as- 
sets of the judgment-debtor Prativa Nath 
which was inherited by the appellants 
could not be proceeded against for satis- 
faction of the decree is barred by the 
principles of res judicata in view of the 
orders of disclosure of assets of Raja 
Prativa Nath Roy made by the judgment- 
debtors and the order No. 73 dated 15-5- 
1969° and Order No. 82 dated 9-6-1969 
` passed thereon. The said orders have 
-not been challenged by the judgment- 
debtors. The appellants, as such, are 
not competent to raise the question of 
executability of the decree against the 
assets of Prativa Nath Roy disclosed pur- 
suant to order under S. 59 of the Civil 
P. C, 


8. Mr. Mitter, appearing on behalf of 
the respondents Nos. 3, 4 and 5 has con- 
tended that the legacy-in-question is not 
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a specific legacy as the legacy money is, 
payable out o7 eash money in the hands 
of the executor Prativa Nath or out of 
the income oz ‘ga’ schedule property as- 
provided in Cl. 'm’ of the compromise 
decree. It hes. been further contended 
that there is no provision in the will 
that the said legacy money is to be paid 
from a specified fund. Mr. Mitter has 
also submitted that by the undertaking 
given by the executor Prativa Nath as 
contained in Cl. ‘o’ of the decree he has 
made himself personally liable for pay- 
ment of the cai¢ legacy and as such the 
personal estat2 of Prativa Nath is liable 
for attachmert and sale for satisfaction 
of the decree. It has also ‘been submit- 
ted that by the said undertaking a jural 
relationship af debtor and creditor was 
created between Raja Prativa Nath Ray 
in his personal capacity and Bijonendra 
Nath by the decree. It has been lastly 
urged that in view of the earlier order 
No. 73 dated 15-5-1969 and order No. 82 
dated 49-6-1963 passed in Title Execution 
Case No. 13 of 1967 the question of ex- 
ecutability of the decree against the as- 
sets left by Raja Prativa Nath and in- 
herited by appellants which have been, 
disclosed pursuant to an order on an ap- 
plication under §. 50 of Civil P, C. was 
barred by res judicata. 

9. It appears from the terms contain- 
ed in the Cl 18 of the will as well as 
from the terms of Cls. 'm’ and ‘o’ of the 
order of this Court’ passed on 3-9-1947" 
on compromise in C. R, No. 1546 of 1946 
in accordance with which the suit was 
decreed no specified part of the testator’s 
property was bequethed to Bijonendra 
Nath Roy as distinguished from other 
properties of the testator. The fifth item 
in ‘illustration’ ‘IV’ of S. 142 does not 
apply to this case of bequest and it is 
not a specific but a demonstrative legacy. 
It is a bequest of some money not neces- 
sarily part o? the estate and not distin- 
guished from all others of the same kind 
and as such it is a general legacy. De- 
monstrative legacy has been defined in 
S. 150 of the Suecession Act in the fol- 
lowing terms :— 


“Where a testator bequeaths a certain 
sum of money, or a certain quantity of 
any other commodity, and refers to a 
particular fund or stock so as to constitute 
the same the primary fund or stock out 
of which the payment is to be made, the 
legacy is sail to be made, the legacy is 
said to be cCemonstrative. 

Explanation:— The distinction be- 
tween a spec-fic and demonstrative legacy 
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consisting in this that :— Where a specific 
property is given to the legatee, the 
legacy is specific; where the legacy is 
-directed to be paid out of specified pro- 
perty, it is demonstrative.” 

The present case falls within the second 
explanation as well as illustration ‘III’. tc 
S. 150 of the Succession Act and as such 
the lagacy in question is demonstrative. 
The said legacy money ‘can be realised 
and or satisfied from other assets and 
estates of the testator besides ‘ka’ and 
‘ga’ schedule estates which had been. 
i charged for payment of the said legacy. 
In (1863)-71 ER 291, Paget v. Huish the 
testator devised five annuities and de- 
clared that each of ‘the said annuities 
should be paid by the trustees out of the 
rent of the estate devised thereby. Sub- 
ject to such payment of annuities the 
trustees were to apply to real and resi- 
duary personal estates on certain trusts. 
The rents and profits of the real estate 
was insufficient to meet the annuities. It 
was held that as there was no intention 
expressed by the testator that the an- 
nuities' would fail ‘by the failure of the 
particular fund the deficit must be made 
out of the residuary personal estate. The 
bequest was demonstrative. In the 
Bench decision of this Court in 63 Cal 
WN 227 : (AIR 1959 Cal 268) the fact in 
short was that the testator devised two 
annuities in favour of the two daughters 
and charged property of Sch. 7 for the 
payment of the annuities. It was held 
relying upon the decision in (1863) 7r 
ER 291 that the legacy fell within the 
category of demonstrative legacy and not 
of specific legacy. 


10. Section 214 of the Indian Succes- 
sion Act lays down that the Court shall 
not pass a decree against the debtor of a 


deceased person for payment of his debt. 


to a person unless that person has ob- 
tained a succession certificate entitling 
him to the effects of the deceased or any 
.part thereof. It has been urged on be- 
half of the ‘appellants that the respon- 
dents have not obtained any succession 
~ certificate entitling them to be heirs of 
the deceased legatee Bijonendra Nath 
and as such this execution proceeding at 
their instance is not maintainable: In 
the present case a decree has been pass- 
ed in an administration suit in terms of 
the orders passed on compromise on 
Sept. 3, 1947 in the Civil Rule mention- 
ed before. -Moreover, it is an execution 
proceeding in respect of claims against 
an executor and not a suit against 
a debtor. as. contemplated in the said. sec- 
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tion. As such in our considered opinion 
this section does not apply to this case. 
Moreover, the production vf a surcession 
certificate is not a condition precedent 
to the institution of a suit against the 
debtor. The certificate can be produced 
before the Court at any time before ‘the 
decree is made as held in the decision 
reported in ILR 42 All 549 : {AIR 1920 
All 185), Gulshan Ali v. Zakir Adi. Even ` 
if it is assumed for argument’s sake that 
the said section applies to this case the 
respondents may produce the su2cession 
certificate before the passing of the 
order in the execution case. In AIR 
1964 Cal 42, Sm. Tarak Dasi v. Bazta Kri- 
shna Roy it has been observed that a 
judgment-debtor created by the decree’. 
itself is not a debt coming within the 
purview of S. 214 (1) (b). This conten- 
tion of the appellants, therefore, fails. 


11. It appears from Cl. ‘œ of the de- 
cree that the defendant Raja Prativa Nath 
gave an undertaking to pay interest at 
5 per cent on the sum of Rs. 2,35,000/- 
payable to Rani Girija Kumari as heiress 
of Kumar Bijonendra Nath Roy, since 
deceased, during her natural life and 
thereafter to pay, the said capital sum to 
the then heirs of Kumar Tijonendra’ 
Nath, since. deceased, and the properties 
in the Schedules ‘ka’ and ‘ga’ of the said 
will stood charged for such payments. 
It has been contended on behalf of the 
appellants that this is not a personal 
undertaking given by. the executer Raja 
Prativa Nath Roy but it was an under- 
taking given by him qua-executor in the 
administration suit. This undertaking, 
can be enforced only against the testa- 
tor’s estate which has come to the hands 
of the executor Prativa Nath and not 


‘against his personal estate inherited by | 


the appellants as his heirs and suzcessor. 
On the other hand it has been argued 
on behalf of the respondents that the 
undertaking incorporated in the decree 


was a personal undertaking to pay the ~ ; 


legacy. This undertaking was unquali- 


‘fied and it was not subject to the exis- 


tence of ‘ka’ estate or ‘ga’ estate. The 
undertaking carried with it a personal ob- 
ligation of the undertaker to pay the 
legacy and the assets received 5y the 
appellants from Prativa Nath is subject 
to the payment of the legacy money no 
matter if such assets are the personal 
estate of Prativa Nath. The undertaking 
was given ‘by the executor Raja Prativa 
Nath Roy in the administration suit in- 
stituted by one of the legatees in the 
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. said will to pay the legacy money to the 
then heirs of Kumar Bijonendra Nath, 
since deceased. It is evident from para- 
grephs.8 and 9 of the ‘decree that the 
defendant Prativanath Roy was given all 
the functions of sole executor in ad- 
ministering the estate left bv-the testa- 
` tor and all other executors and executrix 
were discharged and absolved from 
rendering any accounts in relation to 
the estates and in relation to the pay- 
. ments: of debts and legacies mentioned 
in the will, We hold on Cconsideraticn 
of the terms of the said decree that the 
undertaking was given by the executor 
Raja Prativa Nath Roy in the capacity 
of an executor to the. testator’s estate in 
an administration suit and as such jt did 
not create a personal liability of Raia 
Prativa Nath Roy to pay the decretal 
amount and his own estate cannot be 
mede liable for the sétisfaction of the de- 
cree-in-question. In AIR 1930 Cal 258, 
Pravas Chandra v. Ashutosh Mukherjee 
it has been held that the Court in exer- 
cising jurisdiction under S. 202 of the 
Succession Act, 1925 is ‘acting in pursi- 
ance of the testamentaty and intestate 
jurisdiction with which it is vested’ and 
not of its ordinary original civil jurisdic- 
ticn. As such the Court cannot deter- 
mine any disputed question of title, the 
jurisdiction of the Court under that sec- 
tien being confined to issue of direction 
to the executor relating to the manage- 
ment of the estate. The case reported in 
1987 SCR 77 : (AIR 1957 SC 255), Rajesh 
Kanta Roy v. Santi Devi is not at all ap- 
plicable to this case inasmuch as in that. 
case there was no dispute between the 
parties that the terms of compromise de- 
cree imposed a personal obligation on 
the plaintiffs to pay the first defendant 
therein a monthly allowance and the de- 
cree holder was therefore entitled. to 2 
personal remedy. The cnly dispute was 
with regard to the question whether the 
- interest of the judgment-debtor in the 
propérties covered by the trustees which 
were sought to be attached in execution 
of the decree was a contingent interest 
and so not attachable. As regards the 
question of res judicata on the question 
of executability of the decree against the 
assets of Prativa Nath Roy which were 
disclosed in the affidavit it appears that 
the judgment-debtor appellants by their 
application dated March 24, 1969, as wall 
as affidavit dated May 31, 1969, disclosed 
the assets which have been inherited 
from Prativa Nath Roy pursuant to a 
direction by the Court under S. 50:of the 


A.LR. 
Civil P. C. H also appears that in the 
said affidavit it has been contended that 


the decree could not be executed against 
the estate of the deceased Prativa Nath 


Roy. This qvestion cannot be decided in ` 


these misc. eases inasmuch as the ex- 
ecution petiticn dses not include the said 
assets of the judgment-debtor in the 
schedule. Of course, an application for 
amendment o- tha execution petition has 
been made on Oxt. 10, 1969 for amend- 
ment of the execution petition and the 
same is pencing for decision. As such 
it is fit and proper that this question 
should be decided at the hearing of the 
execution case. As regards the conten- 
tion that the execution case is not main- 
tainable unless suitable amendments aré 
made in the 2xecution petition regarding 
schedule of movable properties to be at- 
tached, it appears that-an application for 
amendment kas been filed already. As 
such we are in. respectful agreement 
with the learned Subordinate Judge in 
holding that the execution ceses should 
not be struck off before the disposal of 
the petition jor amendment. With re- 
gard to the question as to the frustra- 
tion of the agreement contained'in the 


. compromise cecree owing to the vesting 


of ‘ka’ and ‘sa’ schedule property in the 
State of Pakistar. and owing tothe non- 
receipt of amy income or compensation 
in respect of the said properties charged 
for payment of the legacy money, it ap- 
pears that the decree sought to be ex- 


ecuted against the ‘judgment-debtor ap- 


pellants was passed on compromise. The 
said consent decree is binding on the 
parties unless it is set aside, in a Bench 
decision of this Court in (1971) 75 Cal 
WN 162, Santi Devi Mehra v. Gyan Pra- 
kash Mehra it has been held that the 
substantive rghts of the parties acquired 
under the terms of. the consent decree 
cannot in arry event be interfered with 
except by consent of the parties or in 
proper cases by a duly constituted suit, 
In AIR 19€8 Mys 184, Bhima “Rama 
Jadhav v. Addul Rahid it has been ob- 
served that when a court puts its seal 
of approval of the compromise ar- 
rived between the parties, then it ceases 
to be a contract simpliciter and becomes 
binding upon the parties to it until it is 
set aside in’ an appropriate proceeding. 
In AIR 1954 SC 352 it has been observed 
by the Supreme Court that it is well 


settled that a consent decree is binding 
upon the pacties thereby as the decree 
passed by invitum. Considering 
above decisims and also in view of our 


s 
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finding that legacy is demonstrative and 
not specific we hold that the provisions 
of S. 56 of the Contract Act are not ap- 
plicable to this compromise decree and 
the compromise decree cannot ‘be held 
to have been frustrated owing to the 
non-receipt of any income or profit or 
compensation in respect of ‘ka’ and ‘ga’ 
schedule property which had vestec in 
the then State of Pakistan. 

12. For the reasons aforesaid the ap- 
peals are dismissed and the judgment 
and orders of the learned Subordinate 
Judge are hereby affirmed. In the cir- 
cumstances of the case there will be no 
order as -to costs. Let the records be 
sent down to the Court below immediate- 
ly. In view of the judgment the Rule is 
discharged. 

N. C. MUKBHERSI, J.:— I agree. 

é Appeals dismissed. 
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JANAH, J.:— This appeal is by the 
plaintiff and it arises out of a suit for 
declaration of title to certain land de- 
scribed in the schedule to the plaint, 
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alternatively, for partition of 4.30 sacres 
of land in the plaintiffs share. 


2. The plaintiffs case in brief is as 
follows: Plots Nos. 1067, 1094, 1095 and 
1084 having a total area of 20.12 acres 
with a jama of Rs, 77-11-3 p. described 
in schedule Kha to the plaint belonged: ` 
to defendants Nos. 2, 3, 4 and their mother 
Subasini. The defendant No. 1 is the 
husband of Subasini and the defendants 
Nos. 2 to 6 are her sons. Subasini is 
now dead. The defendant No. 2 was in 
possession of his share of land by amic- 
able partition with his co-sharers, The 
plaintiff No. 2 and one Jogendra Nath 
Burman purchased the specific 4.30 acres 
of land from the defendant No. 2 by a 
kobala dated May 3, 1954 corresponding 
to 20th ‘Baisakh, 1361 B. S. In the said 
kobala through inadvertence Ejamali 
possession was noted. Out of the entire 


- 20.12 acres of land of the Kha schedule 


17.04 acres described in the schedule 
Kha (1) have been recorded in the re- 
cent R. S. Khatian No. 588 having a jama 
of Rs. 74-14 annas. In the said Khatian 
the plaintiff No. 2 and Jogendra have 
been recorded as owners of 4 as. 1 gd. 
1 kr. 1 kranti share of the land of the 
said Khatian with a remark regarding 
their exclusive possession of 4.35 acres 
of land of plot No, 1084. By a kobala 
dated May 8, 1958 corresponding to 25th 
Baisakh, 1365 B.S. Jogendra sold his 
share to the plaintiff. No. 1. The two 
plaintiffs thus became the owners of the 
disputed 4.35 acres of land of plot No. 1084 
described in Schedule Ka. The plain- 
tiffs alleged that they were in posses- 
sion of the Ka schedule land ‘by culti- 
vating the same. In 1373 B.S. the plain- 
tiffs grew paddy on Ka schedule land 
but defendants Nos. 1 to 4 forcibly cut 
the paddy and took away the same from 
a portion of the plot. The plaintiff No. 2 
filed a criminal case but the accused 
persons were acquitted. Being em- 


- boldened by the decision of the Criminal 


Court the defendants tried to obstruct 
the plaintiffs’ possession in the Ka sche- 
dule land and they gave out that they 
would harvest the paddy from the said 
land. With this allegation the plaintiff 
instituted the suit for declaration of title 
to Ka schedule land and for a permanent 
injunction restraining the defendants 
from interfering with the possession in 
the said land. Alternatively, a prayer 
was made for partition of the land of 
schedule Kha (1) and for separate allot- 
ment of 4.30 acres of land to them. 
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3. The suit was contested by the de- 
fendants Nos. 1 to 6 by filing a joint 
written statement. The defendants de- 
nied the material. allegation in the plaint. 
They denied that the plaintiffs have any 
title to or possession in the suit land or 
that they have any share in the same. 
The defence case is that after the parti- 
tion of Bengal in 1947 the defendant 
No. 1 acquired the suit property along 
with other lend with his money in the 
benami of his wife Subhasini and his 

son the defendant No. 2. The plaintiff 
- No. 2 and Jogendra who are relations of 
defendant No. 1 was aware of this fact. 
The defendant No. 1 was Hving in East 
Bengal even after the acquisition of the 
properties but the family of defendant 
No. 1 was residing in West Bengal. It 
was alleged that the defendant No. 1 
being in need of money approached the 
plaintiff No. 2 and Jogendra for a loan. 
The . plaintiff No. 2 and Jogendra sug- 
gested that as a security for the loan the 
defendant No. 2 in whose nama the pro- 
perty stood should execute a document 
in their favour and that they would re- 
turn the document to the defendant 
No. 2 with the necessary endorsement 
when the loan would be repaid with 
interest. It was further alleged that it 
was agreed that the suit land would re- 
main in possession of the defendant 
No. 1. The defendant No. 1 agreed to 
the said proposal whereupon the plain- 
tiff No. 2 and Jogendra advanced a loan 
of Rs. 2,000/- to the defendant No, 1 on 
defendant No. 2 executing a document 
in favour of the plaintiff No. 2 and said 
Jogendra on 3rd May, 1954. It was fur- 
ther alleged that the defendant No. 1 
continued to possess the suit land along 
with other co-sharers even after the ex- 
ecution of the said document by the de- 
fendant No. 2. In Magh 1368 B. S. the 
defendant No. 1 sent Rs. 2,700/~ from 
East Pakistan through one Kartik Chan- 
dra Koyal for payment to the plaintiff 
No. 2 and Jogendra on account of the 
principal amount of the loan together 
with interest thereon. The said Kartick 
Koyal and the defendant No. 2 paid the 
said amount to the plaintiff No. 2 and 
Jogendra in the month of Magh, 1363 
B. S.° Plaintiff No. 1 and the plaintiff 
No. 2 and Jogendre made endorsement 
on the back of. the original document 
and handed over the same to Kartik 
Chandra Koyal in the presenze of de- 
fendant No. 2. It was alleged that the 
defendant No. J lost the original deed 


and he asked the plaintiff No. 2 and 
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Jogendra to execute a deed of Reconvey- 
ance in favour of the defendant No. 1 
who was the real owner of the proper- 
ties. It was alleged that the plaintiffs 
realising that the defendant No. 1 lost 
the original document conspired to- grab 
the disputed property and with that end 
in view the plaintiffs got a kobala ex- 
ecuted by Jogendra in favour of the 
plaintiff No. 1 and the plaintiffs there- 
upon started the present suit on a false 
claim. It was alleged by the defendants 
that at the materiel time the defendant 
No. 2 was a minor and as such ‘he had 
no legal capacity to execute the docu- 
ment in favour of the plaintiff Ne. 2 and 
Jogendra. The plaintiffs claim that the 
defendant No. 2 was in separate posses- 
sion by virtue of amicable partition with 
his co-sharers was also denied. 


- 4. Various issues which were framed 
in the suit were answered by the trial 
Court in favour of the plaintiff. The 
trial court declared the plaintiff's title 
and passed a preliminary decree for 
partition of plainciff's undivided 4.30 
acres of land out of the lands described 
in schedule Kha (i) to the plaint. On 
appeal by the defendants the Lower Ap- 


kobala, Ext. 1 (a), was a void document, 
and therefore, the plaintiffs did not ac- 
quire any title, and on that grcund alone 
the lower appellate Court. allowed the 
appeal and dismissed the suit. The 
lower appellate Court came to that con- 
clusion in view of the fact that there 
were some alterations in the document. 
Ext. 1 (a), which rendered it void altoge- 
ther. In that view of the matter the 
lower appellate Court did not consider it 
necessary. to go inte the other questions 
on which the trial Court found in favour 
of the plaintiffs. Against the said deci- 
sion of the lower appellate Court the 
present appeal has been filed by the 
plaintiff No. 2 alene, his father, the 
plaintiff No. 1, having died in the mean 
time leaving him as his only heir. 


5. Before we prcceed further it will 
be helpful to notice the alterations 
which have ‘been made in the kobala 
for which the lower appellate court has 
taken the view as mentioned above. The 
schedule to the kcbala shows that the 
defendant No. 2 sold 13 Bighas or 4.30 
acres of land out cf 20.12 acres in plots 
Nos. 1067, 1094, 1095 and 1098. A mere 
look at the schedule shows that the figure 
"1098 has been altered to '1084 by cross- 
ing out the figure ‘9 and putting down 
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the figure W after the figure ‘8’. Sini- 
larly, the word ‘khal’ which was written 
against. plot No. 1098 has’ been chanzed 
into ‘bilan’, These alterations have 
been made in a different ink and there 
has. been no attempt to conceal the. act 
that such alterations have been made. It 
is not disputed that these alterations 
were made. subsequent to the execution 
end registration of the kobala. From 
the nature of the alterations made it is 
evident that there was no attempt to 
obliterate the previous writing. The 
plaintiffs did not mention in their plaint 
that there was any error in the kokala 
or that the figures ‘1098’ and the word 
‘khal’ were written by mistake in place 
of the figures. and the word which row 
appear in the kobala. Similarly, in the 
written statement there is no allegation 
that plot No. 1084 which is recorded as 
‘bilan” was not included or intended to 
be included in the kobala. It is clear, 
therefore, from the- pleadings of the par- 
ties that. both sides proceeded on the 
basis: that. plot No. 1084 was intended to 
be included in the kobala executed by 
the defendant No. 2. It is also’ signrifi- 
cant to note that the ©, S. Khatian, 
Ext. J, im which the. aforesaid plots have 
been recorded shows that the- nature of 
the land and the total area of the respec- 
tive plots have been correctly mention- 
ed in Ext. 1 (a) the disputed kobala. "The 
C. S. record shows that the plot No. 1398 
measures only 21 decimals whereas plot 
No, 1084 is 5.20 acres. The R. S. Kna- 


. tian, Ext. 6 (h), further shows that plot 
No. 1098 has been recorded in favour of 


Jatindra Nath Mondal and others on zhe 
basis of unregistered exchange with pro- 
perties in Pakistan. It appears further 
from the answers to the interrogatories 
delivered by the plaintiffs that the de- 
fendants categorically stated that -he 
kobala was executed in respect of plot 
No, 1084 along with other plots. Both 
the parties, therefore, accepted the pcsi- 
tion that plot No, 1084 which is a ‘bilan’ 
land having an area of 5.20 acres was 
intended to be included in the kobala. 


6. The question which therefore arises 


. for consideration fs about the lezal 


effect of the alterations which have been 
made in the kebala in the. present case. 
Tt was contended on behalf of the res- 
pendents: that the kobala, Ext. 1 (a), was 
produced from, the custody of the placn- 
tiffs, but the plaintiffs failed to offer any 
explanation regarding the alteraticns 


.made im the kobala. It was accordingly 


argued. that such failure on the part of 
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the plaintiffs to explain the cirzumstances 
under which the alterations were made 
in the document has rendered the whole 
document void, and, therefore, the plain- 
tiffs were not entitled to claim any re- 


‘lief on the basis of the said document. 


It is true that the document. in question - 
has been produced from the custody of 
the plaintiffs. There is no dispute that 
the plaintiff No. 2 and Jogandra got 
their names recorded in the E. S. Kha- 
tian under S. 44 (1) of the Wast Bengal. 
Estates Acquisition Act on tha ‘basis of 
the kobala, Ext. 1 (a). 
explanation on behalf of the plaintiffs as 
to how the alterations took place must 
necessarily lead to the conclusion that 
the alternations were made by or on be- 
half of the plaintiffs and at their in- 
stance. The trial Court after a conside- 
ration of the evidence adduced in the 
case recorded a similar findinz on this 
point and we find no reason to differ 
from the said finding of the tzial Court. 


7. The next question to be considér- 
ed is whether the alterations which ap- 
pear in the disputed kobala is'a “mate- 
rial alteration” so as to render the docu- 
ment void altogether. On this point 
reliance was placed on behalf of the res- 
pondents on one of the earliest decisions 
of the Judicial Committee in the case 
of Petamber Manikjee v. Moteechund 
Manikjee, (1836-37) 1 Moo Ind App 420 
(PC). In that case the dispute wes whether 
a partnership existed between the respon- 
dent and the appellant, in respect of a 
certain share belonging to the appeliant 
in a banking concern. The trial Court 
and the first appellate -Court decided 
that the appellant had failed to estab- 
lish the existence of the partnership. It 
was found that the original paper of the 
document had been cut off and four lines 
just above the signature written at .the 


_ back of it; these four lines and the signa- 


ture were written in a different hand- 
writing from the first part of the docu- 
ment. The Judicial Committee held that 
under such circumstances tne Court 
would refuse to receive the said docu- 
ment or act upon it till it is most satis- 
factorily proved that the alteration ` was 
made prior to the signature. As -there 
was no such evidence in that case the 
decisions of, the Courts ‘below were 
affirmed by the Judicial Committee. The 
next case cited on behalf of tke respon- 


Baboo 
Moodnarain Singh, (1861-63) 9 Moo Ind 
App 1 (PC) where it was held that 


Abserce of any `’ 


s 


liable thereunder, 
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though the onus of proof of the genuine- 
ness of the instrument in its altered 
state lies upon the party producing and 


‘Claiming under it, yet the altered and 


suspicious appearance of the instrument 
may be explained by proof of its original: 
state when executed, and its existing 
state sufficiently accounted for, to rebut 
the presumption of the Deed having 
been falsified and .tampered with after 
execution by. the party claiming under 


-it. Mr.. Mukherjee also relied upon the 
_ decision’in Spector v. Ageda, (1971) 3 All 


ER .417. In that case it was found that 
the alteration made in the document in 
question was to the detriment of the 
borrower and, therefore, it was held that 
such alteration is a material alteration 
which invalidated the document. In 
Nathulal v. Mt. Gomti Kuar, AIR 1940 
PC 160, the law on this point was sum- 
marised by the Judicial Committee as 


‘follows (at p. 161) :— 


“If ‘an alteration (by eraser, interlinea- 
tion or otherwise) is made in a material 
part of a Deed after its execution, by 
or with the consent of any party thereto 
or person entitled thereunder, but -with- 
out the consent of the party or parties 
the Deed is thereby 
made valid. The avoidance is “however 
not ab initio or so as to nullify any 
conveyancing effect which the Deed has 
already had, but only operates as from. 
the time of such alteration and so as to 
prevent the person who has made or au- 
thorised the alteration and those claim- 
ing under him, from putting the Deed in_ 
suit to enforce, against any party bound 
thereby who did not consent to the. 
alteration, ‘any obligation, covenant or 
promise thereby undertaken or made. A 
material alteration is one which varies 
the rights, liabilities, or legal position of 
the parties ascertained by the Deed in 
its original state or otherwise varies 
the legal effect of the instrument as ori- 
ginaily expressly, or reduces to certainty 
some provisions which was originally 
unascertained and as such void, or may 
otherwise prejudice the partv bound by 
the Deed as originally executed. .The 
effect of making such alteration without 
the consent of the party bound is exact- 
ly the same as that of cancelling the 
Deed. .The avoidance of Deed is not re- 
trospective and does not revest or re- 
convey any estate or interest in pro- 
perty which passed under it. And the 
Deed may be put in evidence to prove 
that such estate or interest so passed or 
for any other purpose than te maintain 
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an action to enforce some agreement 
therein contained.” f 

There may be alterations in a Deed 
which are not material eyen if such 
alterations have ‘been made after the ex- 
acution of the Deed. In Halsbury’s Laws 
of England, 3rd Edition, Vol. II, p. 370, 
Art. 604 alterations which are not mate- 
rial have been deait with. It says:— 


“An alteration made in a Deed, after 
its execution, in some particular which 
is not material does not in any way 
affect the validity of the Deed; and this 
is equally the case whether the altera- 
tion was made by a stranger or by a 
party to Deed ... ... ... ... ... It appears 
that an alteration is not'material which 
does not vary the legal effect of the 
Deed in its original state, but merely ex- 
presses that which was implied by law 
in the Deed as originally written or 
which carries out the intention. of the 
parties already apparent on the face of 
the Deed, provided that the alteration 
does not prejudice the party liable there- 
under.” 


In Ananda Mohon v. Ananda Chandra, 
25 Cal LJ 155 : (AIR 1917 Cal 811), a 
Division Bench of this Court held that 
an alteration in a document after its ex- 
ecution and registration made in good 
faith to carry out the original intention 
of the parties does not vitiate the instru~ 
ment. That was a Letters Patent Appeal 
from the decision of a single Judge who 
held that the alteretion in the document 


was a material alteration and therefore ` 


the document became void. The docu- 
ment in question in that case was a mort- 
gage bond in which the stipulation was 
that interest would be payable at “Rupee 
one per mensem”, Subsequently, it was 
altered to “Rupee one per mensem per 
centum”. The trial Court as well as the 
lower appellate Court found as a fact 
that the document had ‘been altered but 
that there had been no fraud and the 
document was not fradulently altered, 
The Division Bench held that as the 
alteration was made in good faith to 
carry out the original intention of the 


parties the document was not vitiated . 


by the alteration made. In the case of 
Kalianna Gounder v. Palani Gounder, 
AIR 1970 SC 1942 the Supreme Court 
held that in a memorandum of agree~ 
ment for sale of land the insertion of 
the words ‘clear the debts and execute 
the sale deed free from encumbrance’ 


after its execution did not amount to. 


material alteration so as to cancel it. In 


"an 


Ce 
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Nandilal Agrani v. Jogendra Chandra 
Dutta, 36 Cal LJ 421 : (AIR 1923 Cal £3) 
a Division Bench of this Court after dis- 
cussing the facts of the case observed .as 
follows (at p. 57) :—— 

was “intended by the mortgagor cand the 
mortgagee alike to be included in the 
security, has been so misdescribed by 
reason of a manifest clerical error that 
nothing would pass by the Deed and the 
intention of the parties would be defeat- 
ed, On proof of this, the Court is com- 
petent to give effect to what was indis- 


.putably the real agreement between the 


parties,” 


8. Applying the above propositions of 
law to the facts and circumstances of the 
present case as appearing from the evi- 
dence on record we have no _hesitaticn 


Ito come to the conclusion that the altera- 


tions made in. the kobala, Ext. 1 (a), 
were made in good faith in order to give 


effect to the réal intention of the par- 


ties. This would be evident from tke 


C. S. Khatian, Ext. J, which shows that : 


plot No. 1084 has a total area 5.20 acres 
and it is recorded as ‘bilan’ whereas plot 
No. 1098 has an area of 21 decimals and 
it -is a` ‘khal’, It will further appeer 


from Ext. J that the total area of plot 


Nos, 1067, 1094, 1095 and 1084 is 20.12 
acres. But the total area of the first cf 
those three. plots and plot No. 1098 comes 
to 15.12 acres. The disputed kobala ‘es 
it originally stood mentions the area cf 
plot 1098 as 5.20 acres although the area 
of that- plot is in fact 21 decimals, The 
defendants do not say that the pict 
No. 1098 belonged to the defendant No. 3, 
On the contrary in answer to the inter- 
rogatory the .defendants categorically 
stated that what was intended to be sold 
was plot No. 1084 along with other plots. 
Exts. 4, 5 and 5 (a) which are the notice 
of the proceeding, the petition objection 
and the order under S. 44 (1) of tha 
West Bengal Estates Acquisition Act re- 
cording the name of Jogendra and the 
plaintiff No. 2 as co-sharers in the 
tenancy clearly indicate that as early a3 
1956 Jogendra and the plaintiff No. 2 were 
claiming that they have acquired inte- 
rest in plot No. 1084 along with the other 
plots. The R. S. Khatian, Ext. 6 (bj 
shows that plot No. 1098 ‘belongs to some 
third party.’ -All these facts taken 
together unmistakably show ‘that plo: 
No.‘1098 and: the word ‘khal’ was wrong- 


. ly written in the kobala in place of plos 


No. 1084 which is ‘bilan’ land and whick. 


was really intended to- ‘be -sold along 
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with other plots... That. being so, the 
alterations in the kobale in the present 
case cannot be said to be a. material 
alteration which would ‘render the docu- ` 


. ment void. ne 
ww» This is a case iere what ` 


“9. As the lower appelláte Court ` dis- 
missed the suit solely on the ground 
that the document, Ext. 1 (a), contained 
material alterations. which rendered it- 
void, without going into the other ques- 
tions raised ‘before it, the appeal must `. 
be remitted to that Court for a fresh ` 
decision wee 
wish to make ‘it clear that apart from our 
finding on the question as to whether or 
not the document was rendered void on 
account of material alterations if there 
is any expression of opinion by us in 
this judgment on any other point in- 
volved in the present case“it will not be. 
binding upon the lower appellate Court 
and that Court will be free to come to 


-its own conclusion on such other points. - 


10. This appeal accordingly succeeds. 
The judgment and the decree of the 


-lower appellate Court are set aside and 


the appeal is remitted to that Court for 
a fresh decision in accordance with law. 
Costs will abide the result of the appeal. 

A, N. BANERJEE, J.:— I agree. > 
Appeal- allowed, 
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Chandradip Prosad, ‘Appellant v. Ja- 
gannath Agarwalla, Respondent. : 


A. F. O. O. No. 470 of 1967, D/- 9-7- 


.1976.* 


(A) Hindu Law — Pending exécution 
Karta dying — Eldest male member 
brought on record — Whether he can be 
a karta and execution can be proceeded 
against him. 

It is settled principle that on the death 


‘of the Karta representing a joint family, , 
he may be substituted either by the ` 


succeeding Karta or his other heirs’ and. 
legal representatives. Therefore, 


family he can well represent the family- .- 
in the proceeding and can ‘be brought on. i 
record, Even if there is no positive evi- 
dence of a person acting as ‘such karta 
the same can be inferred from the other _ 


*(Against order of K. N. Mukherjee. 
Sub, J., Darjeeling, D/- 28-2-1967). 
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in accordance with law.: We. -` 


if a 
person is succeeding karta of the joint =° -: 


158 Cal. [Prs. 1-7] 


proved facts and circumstances estab- 
lished on evidence. (Case law discussed.) 
f (Paras 9 and 10) 
i Where on the death of the Karta, the 


-~ _ senior most male adult member of joint 


family was brought on record to repre- 
sent the deceased family in execution 
proceeding, 


Held, as the evidence was such that 
there was no other adult member in the 
joint family who could act as a Karta 
nor was the case that there was any 
.other ‘Karta instead of a person sought 
‘to be a Karta, the senior most adul: 
male member could be deamed to be a 
Karta. In the absence of a father, the 
eldest amongst the sons would be the 
Karta of the family if it continues to 


remain joint. {Paras 9, 11) 
(B) Civil P. C. (5 of 1908), S. 47 — Ex- 
ecution proceeding — Objection that all 


the members of deceased family not 
brought on record raised at the earliest 
stage — Such an objection has to be de- 
cided on merits and not by applying the 
principle that one of the legal representa- 
tives may well represent the estate 
under certain circumstances, (Para 8) 


Anno: AIR Comm. ©. P. C. (9th Edn., 


S. 47, N. 27. 

Cases Referred: Chronological Paras 
AIR 1959 Cal 368 11 
AIR 1953 Cal 294: 56 Cal WN 812 11 
AIR 1940 Mad 530 19 
AIR 1926 PC 16:53 Ind App 36 - 10 
(1909) ILR 31 All 156 10 
(1902) ILR 29 Cal 797 11 


Ranjit Ghose and Manan K. Ghose, for 
Appellant; Madhusudan Banerjee, for 
Respondent, 


ANIL K. SEN, J.:— This is an appeal 
by am objector whose objection under 
S. 47 of the Civil P. C. has ‘been dis- 
missed by the learned Subordinate 
Judge, Darjeeling by his order dated 
February 28, 1967 passed in Misc. Case 
No. 52 of 1966. The said misc. case 
arose out of an execution case being 
©. C. Execution Case No. 21 of 1960. 

2. The respondent obtained a mort- 
gage decree by consent against a joint 
mitakshara family represented by tke 
then karta thereof namely Ramrup 
Mistry and put the same decree into ex- 
ecution in the aforesaid O. C. Execution 
Case No. 21/60. Pending the execution, 
Ramrup Mistry died and the present ap- 
pellant was brought on the record as the 
succeeding karta of the joint family. 
There is no dispute that the appellant is 
the eldest son of the deceased Ramrup 
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Mistry and ‘being himself one of the 
coparceners was the eldest male mem- 
ber of the family. 

3. The appellant filed an objection 
under S. 47 of the Code raising a plea 
that he is not the karta of the joint 
family, that he alone cannot represent 
either the family or the other coparce- 
ners and hence the execution case can- 
not proceed agairst him as the karta of 
joint family and unless the other heirs 
end legal representatives are brought on 
record, the execution case should be dis- 
missed. 


4, The ‘learned Judge overruled the 
said objection. On the evidence of the 
appellant himself, the learned Judge 
found that the joint family is still in 
existence and that there had been no 
severance of such a joint family. Though 
the appellant claimed in his evidence 
that he is not the karta, the learned 
Judge refused to accept such a claim as 
according to him the appellant being the 
eldest male memter of the joint family 
must be presumed to ‘be the karta. The 
learned Judge further held that the ap- 
pellant being one of the heirs and legal 
represertatives and having been brought 
on record he could at least represent the 
estate. 

5. Mrz. Ghose eppearing in support of 
this appeal has assailed both the conclu- 
sions of the learned Judge. He has first 
contended that in the absence of any 
evidence or finding that the appellant 
had been acting as a karta of the family 
with the consent of the other members 
there can be no presumption that on the 
death of the father, the appellant þe- 
Came the Karta and as such entitled to 
represent the joint family. 


6. Secondly, he has contended that 
the learned Judge went wrong in think- 
ing that one of the heirs and legal re- 
presentatives can substantially repre- 
sent th2 estate. That principle accord- 
ing to Mr. Ghose cannot be invoked to 
overrule an objecticn of the nature raised 
by the appellant at the earliest stage of 
the proceeding. 

7. Mr. Banerjee on behalf of the res- 
pondent. has contested both the points 
thus raised by Mr. Ghose and he support- 
ed the findings cf the learned Judge. Ac- 
cording to Mr. Banerjee on the evidence 
on record the learned Judge in the 
Court below was justified in arriving at 
a conclusion that on the death of Ram= 
rup Mistry the present appellant who is 
the eldest of the sons could reasonably 
be held to be the karta of the family 


‘succeeding the father. 
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-It is more so, ac 
cording to Mr. Banerjee when the ap- 
pellant has failed to show that there had 
been any severance of the joint family 
or that somebody else had been actinz 
as the karta. 

8 We have carefully considered the 
two contentions raised by Mr. Ghose. In 
our opinion, there is some substance ja 
the second point. raised. by Mr. Ghose. 
Here the. objection as to not bringing on 


`. record all the heirs and legal representa- 
_ tives of the 
* had been raised at the very outset af 


deceased judgment-debtor 
the execution proceeding. It is not a 
case where the decree or the final order 
had been passed in the ignorance of an 
heir and legal representative being left 
out. An objection of the present natur2 
raised at the early stage cannot be de- 
feated on the application of a principl2 
that one of the legal representatives may 
well represent the estate under certain 
circumstances, 


9. So far as the first point raised. by 
Mr. Ghose is concerned, in. our view, it 
is settled principle that on the death o€ 
the karta representing a joint family, he 
may be substituted either by the suc- 
ceeding karta or his other heirs and 
legal representatives. Therefore, if the 
appellant be the succeeding karta of th? 
joint family, he can well represent th2 
family in the proceeding and can be 
brought on record as such. On the issue 
as to whether the appellant is the karta 
or not succeeding his father, we are of 
the opinion that the learned Judge is 
right in his conclusion that the appellant 
can reasonably be accepted as the suc- 
ceeding karta. Though he claimed in 
his evidence that there was severance of 
the joint family, such a claim stood dis- 
proved ‘by his cross-examination where- 
in he admitted that, the joint family is 
still in existence. It is not his case thaz 
though there is a joint family still in 
existence there is no karta of the family 
acting as such and that the affairs are 
being looked after by all the coparceners. 
On the other, hand, on his own evidence 
there are minor coparceners and there 
is no evidence as to whether there is any 
other adult male member in the family 
who could act as the karta. Nor is it the 
case of the appellant that someone else 
has been the karta. In such circum- 
stances, the learned Judge was quite 
justified in rejecting a claim put forward 


by the appellant that he is not the karta- 


and in holding that it would be reason- 
able to hold in’ the facts and. circum- 
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stances that he is the karta.. Mr. Ghose 
may be right in his contention that the 
seniormost male member may not neces- . 
sarily ‘be the karta and that.one becomes 


karta by acting as such ‘with the consent] - 


express or implied of the other coparce-- 
ners. But in-our opinion, or the facts 
and circumstances established in the 
present case it could reasonably be con- 
cluded as had been concluded’ by the 
learned Judge in the Court below that 
the appellant had been the karta in that 
process. It is not.correct to suggest.that 
in the absence of any positive evidence]: 
of such acting the same cannot be’ in- 
ferred from other proved facts and cir- 
cumstances established on evidence. 


10. Strong reliance was placed by Mr. 
Ghose on a Bench decision of the Allaha- 
bad High Court in the case of Gangadayal 
v. Maniram, (1909) ILR 31°-All’ 156. It 
should be noted that this decision was 
approved by the Privy Council in the 
case of Jawahir Singh v. Udai Parkash, 
53 Ind App 36: (AIR 1926 PC 16) but 
the point involved in this case was some- 
what different. There the certificated 
guardian of the two Hindu minors sold 
certain properties belonging’ to- the 


. Minors without the sanction of the Dis- 


trict Judge, within three years of this at- 
taining majority, the younger of the two © 
The elder, how- 
ever, had come of age several years ear- 
lier and had taken no steps to repudiate 
the transaction. Relying on that fact 
limitation was pleaded in defence to the 
suit and such a plea was overruled. 
It was held that non-avoidance of 
the sale by the elder would not 
bar the suit at the instance. of the 
In this context a suggestion 
was. made at the hearing of the appeal 
that the elder may ‘be considered to be 
the manager of the family to which the 
two brothers belonged and discharge at 
his instance would bind the minor. ‘That 
Phat was overruled and it. was observed 
at 


“the powers of the Manager of a Hindu- E 
family are undoubtedly yery extensive, 
but there is nothing in the present case 
to show that the plaintiff No. 1 ever 
acting as the Manager”. . 
On the facts of the case it is quite ap- 
parent that the elder even as the karta 
could not have given any valid discharge 
as the sale itself was established to be 
not for any legal necessity. In any 
event, the observation that the plaintiff 
No. 1 never acted as the Manager was 
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the finding. which was arrived at on 
the materials and on the pleadings 
‘before the learned Judge. The above 
_jobservation, in- our opinion, cannot be 
taken, to be laying down any Rule 
that in the absence of any positive evi- 
dence to show that the seniormost male 
member of the family has been acting 
as the Manager the said fact could not 
be otherwise -found from other proved 
facts and circumstances. This aspect, in 
. Jour opinion, was rightly pointed out by 
_.the Madras High Court’ in the case of 
Bhaktavatsaludu. wv. Venkatanarasimha 
. Rao, AIR 1940 Mad 530. 


11. The other decision relied on by 
Mr. Ghose in the case of Mudit Narayan 
Singh v. Ranglal Singh, (1902) ILR 29 
Cal 797 in our view, does not militate 
_ against the view taken by us. The prin- 
ciple that was laid down in that case 
was that even a younger member of ‘a 
family can by consent be the karta. On 
the other hand, the texts recited in this 
decision go to support the view taken by 
us. Referring to ‘Shankha’ and ‘Likhita’ 
it was pointed out that 

“If the father be incapable, let eldest 
manage the affairs of the farnily or, with 
his consent, a younger conversant with 
business.” 


Therefore, unless it is otherwise proved 
that by a common consent a younger 
member is appointed- karta it would 
always be reasonable to hold that in the 
absence of the father the eldest amongst 
the sons would be the karta of the family 
if it continues to remain joint. Such was 
also the view expressed by this Court in 
the case of Ganeshmull Surana v. Nag- 
raj Surana, 56 Cal WN 812 : (AIR 1953 
Cal 294) though the said decision was 
overruled by the Division Bench on an- 
other point-in the case of Kedarnath 
Kanoria v. Khaitan Sons & Co., AIR 1959 
Cal 368. 

12. For reasons . aforesaid we must 
uphold the view takən by the learned 
Judge that the appellant being the suc- 
ceeding karta can well represent the 
joint family in the execution proceeding 
and the said proceeding can proceed in 
law as against the family represented by 
the appellant. 

13. This appeal, therefore, 
is dismissed. - 

14. There will be no order as to costs. 

M. N. ROY, J.:— I agree. 


fails 


Appeal dismissed. 
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M. M. DUTT AND 
D. C. CHAKRAVORTI, JJ. 


Balaram Ojka, Petitioner v. M/s. Star 
Trading and Investment Ltd., ` Opposite 
Party. 

C, R. No. 4149 o? 1976, D/- 5-1-1978. 

Civil P. C. :5 of 1908), O. 11, R. 21; 
0O. 43, R. 1 (£). S. 151 — Order for strik- 
ing out defence of defendant — Appeal 
against provided under O. 43, R, 1 (f) — 
Application wunder S. 151 is 
despite provision of appeal. ‘ 

Even thougk an appeal lies against an 
order passed under O. 11, R. 21 striking 
out the defence of the defendant, appli- 
cation under S. 151 to challenge such 
order is competent as the appeal against 
such order wil be insufficient to meet 
the necessities of the case of the defen- 
dant and, henze, would be ineffective 
and meaningless. AIR 1977 Cal 187 Not 
followed in v.ew of AIR 1975 Cal 80 


(FB), Rel. on; AIR 1970 SC 997, Disting. - 


(Para 5) 

It is now a well-settled principle - of 
law that when a remedy is specifically 
provided for in the Code, the High Court 
should not exercis2 its inherent power 
and any party aggrieved by an order 
should avail himself of the remedy so 
provided. But the remedy must be a real 
remedy and not one of form only. An 


„order passed under O, 11, R. 21 is un- 
By an“ 


doubtedly an appealable order. 
appeal from an order, the appellant as- 


sails the propriety of the order on mate-_ 


rials that are.on record of the case, But 
in an appeal from an order under R. 21 
of O, 11 strik.ng out the defence of the 
defendant in the absence of any material, 
it may be difficult for the defendant ap- 
pellant: to challenge such order in the 
appeal. Order 11, R. 21 has conferred on 
the Court the power to strike out the 
defence if a defendant fails to discover 
on oath the Cocuments in his possession. 
If ‘no discovery is made within the time 
as directed by the Court, the 
will be struck out for default of the de- 
fendant. The jJefendant may have a very 
good explanation to offer to the Court 
for his failure to comply with the order 
of the Court to d:scover on oath within 
the time allowed. If it is held that the 
defendant skould prefer an appeal 
against the order striking out his defence 
for his failure to discover on oath, the 
defendant will be deprived of an oppor- 


‘tunity to explain his conduct. As there 
BV/BV/A492/78/SNV 





defence - 


competent t 


As 
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will be nothing on record on which the 
defendant may rely in justification of 
his failure to discover on oath, his ap- 
peal will fail, True, the provision in 
©. 41, R, 27 provides for the giving of 
additional evidence before the Appel_ate 
Ceurt. But the procedure for additicnal 
evidence is not the usual procedure, and 
whether or not-the appellant should be 
allowed to adduce additional evidenc® 


. depends on the requirement of the Ap- 


- words,- the -provision of ©. 41, 


pellate Court for such evidence. In other 
R. 27 
“cannot be invoked by the appellant. asa 


‘matter of right. Further, when an ap-_ 


peal is preferred against an order strik- 
ing out the defence of the defendant for 
his default to discover on oath, it has to 
be admitted under ©. 41, R. 11,. At che 
admission stage of the appeal there will 
be nothing before the Appellate Court. to 


‘gatisfy itself prima. facie -against the 
propriety of the order. (Para 5) 
-Moreover, there is no specific. provi- 


sion in the Code like S. 105 (2) preclud- 
ing a party from challenging the correct- 
ness of an order striking out a defence 
for default under R. 21 of ©. 11 on fhe 
ground that no appeal has been prefer- 
red by the aggrieved party against such 


an order. (Para 5) 
Anno: AIR Comm. CPC.. (8th 1671 
Edn.) O. 11, R. 21, N: 3; O. 43, R. 1, 
N. 4A; AIR Comm, CPC, (9th ` Edn.), 
S. 151, N. 5. aa <3 4 
Cases Referred: Chronological Paras 
AIR 1977 Cal 187° 4 
AIR 1975 Cal 80 (FB) 4, 5 
AIR. A970 SC 997 ` 3, 4, 5 
‘Anilandu Mukherjee and . Bidyut 


Banerjee, for Petitioner; Tarun Kumar 
Chatterjee, for Opposite Party. 


M. M. DUTT, J.:— The only point that. 


- is involved in this Rule is whether an 


application under S. 151 of the Code of 
Civil Procedure is maintainable for tae 
restoration of the written statement dis- 
missed under Rule 21 of Order 11 of tae 
Code. 

2, The opposite party, who is the de- 
fendant in the suit out of which this 
appeal arises, failed to discover -on oath 
within the period allowed by the court 
below, On the application of the peti- 
tioner under R. 21 of O. 11 of the Coce, 
the court below ‘by its order No. 37 
dated July 16, 1976 struck out his də- 
fence. On September 22, 1976, the oppo-~ 
site party filed an application under Sez- 


tion 151 of the Code praying for setting . 


aside the said order No. 37 and for re- 
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storation of his.defence. The court below, 
after. considering the circumstances alleg- 
ed in’the-said application explainihg the 


_failure of the opposite party to discover 


on oath, by its order No. 41 dated Nov- 
ember 26, 1976 directéd that the appli- 
cation -would be allowed and- the said 
order'No, 37 would be:'set aside oh the 
opposite party's paying a cost of Rs. 12 
to the petitioner by December 3, 1976. 
Being aggrieved by the said order No. 41, 
ve petitioner has obtained ‘the ` „instant : 
e oe 


3. It-is contended by Mr, ‘Aviilanda 
Mukherjee, learned Advocate appearing 


- on behalf of the petitioner that an order 


passed under R. 21 of O. 11 ‘being ap- 
pealable under ci, (f) of R. 1 of ©. 43, 
the application: under S. 151 was not 
maintainable. In support of his conten- 
tion, he has placed strong reliance on a 
decision of the Supreme Court in Nain- 
singh v. Koonwarjee, AIR 1970 SC 997, > 
In that case, the Supreme Court observ- 
ed as follows (at p. 998):— 


“The High Court, in our opinion, erred 
in holding that the correctness of the 
remand order was open to review by it. 
The order in question was made ‘under 
Rule 23, Order 41, Civil Procedure Code. 
That order was appealable under O. 43 
of ‘that Code, As the same was not ap- 
pealed against, its correctness was no 
more open to examination in view of 
S. 105 (2) of the Code which lays down 
that where any party aggrieved by an 
order of remand from which an appeal 


‘lies does not appeal therefrom he shall 


thereafter be precluded from disputing 
its correctness. The High Court has mis- 
conceived the scope of its inherent pow- 
ers, Under. the inherent ‘power of 
Courts recognised by S. 151- C.P.C., a 
Court has no power to do that which is 
prohibited by the Code. Inherent juris- 
diction of the. Court must be ‘exercised 
subject to the rule that if the Code does 
contain specific provisions which would . 
meet the necessities of the case, ‘such 
provisions should be followed and inhe- . 
rent jurisdiction should not be invoked. 
In other words ‘the ‘court cannot make use 
of the special provisions: of S. 151 of the 
Code where a party had his remedy pro- 
vided elsewhere in the Code .and he 
neglected to avail himself of. the same. 
Further the power under §, 151 of. the 
Code cannot be oe as an appel- 
late power.” : 

4. A Division Bench of this Court, in 
Mrs. Namita Dhar v. Dr. Amalendu Sen; 
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AIR 1977 Cal 187, has taken the view 
that when the defence of a defendant 
has been struck out under R. 21 of 
O. 11, an application under S. 151 is not 
maintainable for the setting aside of the 
order striking out the defence, on the 
ground that such an order is appealable 
under Order 43, Rule 1 (f). Prior to the 


above Bench decision, a Full Bench of. 


this Court in Bimala Devi v, Aghore 
Chandra Mallick, AIR 1975 Cal 80 (FB) 
had to consider the scope of S. 151 and 
„the maintainability of an application 
under that section for restoration of an 
application under Order 21, Rule 90 of 
the Code of Civil Procedure which was 
dismissed for default, It does not appear 
that the said Full Bench decision ‘was 
citeq at the Bar before the Division 
Bench in Namita Dhar’s case (supra). 
Again, the decision of the Supreme Court 
in Nainsingh v, Koonwarjee (AIR 1970 
SC $97) (supra) was not noticed by the 
Full Bench. It is urged on behalf of the 
petitioner that in view of the above deci- 
sion of the Supreme Court the law laid 
down by the Full Bench is not a good 
law. 

5. It is now a well-settled principle 
of law that when a remedy is specifical- 
ly provided for in the Code of Civil Pro- 
cedure, the Court should not exercise 
its inherent power and any party ag- 
grieved by an order should avail him- 
self of the remedy so provided. The 
remédy, in our opinion, must be a real 
remedy and not one of form only. An 
order passed under Order 11, Rule 21 is 
undoubtedly an appealable order. By an 
appeal from an order, the appellant as« 

‘sails the propriety of the order on mate- 
rials that are on record of the case, In 
the absence of any materiel, it may be 
difficult for an appellant te ‘challenge an 
order in an appeal therefrom. Order 11, 
Rule 21 has conferred on the Court the 
power to’strike out the defence if a de- 
fendant faile to discover on oath the 
documents in his possession, If no dis< 
covery is made within the time es di- 
rected by the Court, the defence will be 
struck out for default of the defendant, 
The defendant may have a very good 
explanation to offer to the Court for his 
failure to comply with the order of the 
Court. to discover on oath within tha 
time allowed. If it is held that the de=- 
fendant should préfer an appeal against 
the order striking out his defence for his 
failure to discover on oath, the defen- 
dant will be deprived of an opportunity 
to explain his conduct, As there 


‘A. E.R. 
wil be nothing on  reeord on 
which the defendant may rely} 


in justification of his: failure to: discover 
on oath, his: appeal will. faill We are; 
however, not. unmindful of the provision 
of Order 41, Rule 27 of the Code, 





dence before the Appellate Court, 
the procedure for additional evidence is 
not the usual procedure, and: whether or 
mot the appellant. should be allowed: to 
adduce additional evidence. depends: on 
the requirement of the Appellate . Court 
for such evidence, In other words; the 
provision of Order 41, Rule 27 cannot. be 


| 


invoked by the appellant’ as, a: matter of 


right, Further, when an. appeali is: pre~ 
ferred against: an. order striking: out: the 
@Gefence of the defendant. for his: default 
to discover om oath, it. has to be admit- 
ted under Order: 41, Rule ïr of. the Code 
p Civil Procedure, At. the admission 
stage of the appeal there willl be. nothing 
before the Appellate.Court to. satisfy it- 
self prima facie against the propriety, ofi 
the order. Thus: it. eppears. that though 
an appeal lies. against, an. order passed 
under Order FI, Rule 21 striking, out. the 
defence of the defendant, the remedy 
provided by such an. appeal. will be im 
form only and the defendant may not. 
have any relief. In Bimala Devi’s. case 
(AIR. 1975 Cal 80) (FB) (supra), it has, 
been held by the Full Bench that. the 
remedy by way of appeal against an 
order dismissing an application under 
Order 21, Rule 90 of the Code for de- 
fault, though available, is illusory be~ 
cause the appellate court would. have. to 
go by the record and to decide whether 
the appellant was prevented by’ sufficient 
cause from appearing before the trial! 
Court, and that it is obvious that the 
Appellate. Court would have: no: material 
on record to render a decision. on the 
sufficiency of the cause and. can give na, 
relief to the appellant. We do: not. think 
that the Full Bench has: laid down. & 
principle of law different. from. that: of 
the Supreme Court case in Nainsingh v. 
Keoonwarjee (AIR. 1870 SC. $37) (Supra). 
Tn that. case, it. has been. observed by the: 
Supreme Court. that.inhérent. jurisdiction: 
of the Court. must be exercised subject 
te the rule that. if the Code: do€s, contain: 
specific provisions: which would! meet. the 
necessities. of the case; such provisions 
should be followed andi inherent. juris- 
diction should not. be invoked! It: follows: 
from the said! observation. of the Sunp- 
reme Court that: if the Court is satisfied 
that the specifie provisions: of the Code 
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do mot meet ithe necessities of the case, 
it can exercise the inherent power under 
S, 151. As already discussed; «an appeal 
against an order striking out the defence 
jet the defendant for default will be in- 
sufficient to meet the necessities of the 
case of the defendant and it may be said 
to ibe «meaningless and ineffective. Mcre- 
cover,.in the case before the Supreme 
Court the High Court in exercise of in- 
-herent power meviewed an order of re- 
mand which was passed under Order 41, 
Rule 23 of the Code. As no appeal was 
gpreferred against the onder of remand, 
iit became final and unassailable in view 
of S. 405 (2) of the Code, There is no 
specific provision iin the Code Tike S. 105 
(2) precluding a party from challenging 
the correctness of an order dismissing a 
- suit or striking ont a defence for default 
under Rule 21 of Order 11 on the ground 
that mo appeal has been preferred by the 
aggrieved party against such.an order. 
In the view which we take there does 
not .appear to ibe any conflict between fhe 
\ decision of the Full Bench and that of 
the Supreme Court referred to above, In 
our view, therefore, the application tn- 
der 5. 151 was maintainable,’ 


6. Jn the result, the Rule is discharg- 
ed, but thene will be mo order for costs. 
D. €. CHAKRAVORTI, J.:—- 1 agree. 

i Rule discharged. 
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SPECIAL BENCH 
SANKAR PRASAD MITRA, C. J. AND 
SABYASACHI MUKHARJI AND 
' S. K. DATTA, JJ, 

Gour Gopal Roy, Petitioner wv. Smt. 
Sipra Roy, Opposite Party. 

Civil Revn. Case No. 3436 of 1974, D/- 
5-10-1977. 

(A) Hindu Marriage Act (25 of 1955), 
Ss, 1 (2) and -2 —— Applicability — Not 
enough for applicability of the Act, if 
one of the parties is of Indian domici. 
AIR 1973 Cal 425, Distinguished. 

(Para 11) 

Anno: AIR Manual (3rd Edn.) 5. 2 
N. 1. = 


a Hindu Marriage Act (25 of 1955), 
1 (2) — Domicil — Domici] of choice 

i: dependent on (a) residence and (b) 
intention of person who resides — It is 
a question of fact in’ which intention 
plays a vital role. {Paras 9, 10) 
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Cases Referred: Chronological Paras 
AIR 1973 Cal 425 `. 11 
Mrs. Jyotirmoyee Nag and Gunendra 
Chandra De, for Petitioner; Paresh Nath 
Bhattacharjee, for Opposite Party. ee 
SANKAR PRASAD MITRA, C. J.:— 
This reference has been made under the 
Second Proviso to Rule 1 of Chapter II 
of the Appellate Side Rules ky a Divi- 
sion Bench consisting of Mr. Justice S. K. 
Datta and Mr. Justice H, N. Sen. . 
2. The point that arises for our deci- 
sion is whether the Hindu Marriage Act, . 
1955 can be applied to a persoa who is 
outside the territory to which the Act 
applies and is not of Indian domicil, 

3. In the Rule before the Division 
Bench the petitioner Gour Gopal Roy, 
husband of the opposite party, Sm. 
Sipra Roy, had’ challenged an order of 
the learned Judge of the 9th Bench, 
City Civil Court, Calcutta in a Matrimo- 
nial: action holding that the zourt had 
the jurisdiction to try the proceedings. 

4. Sub-section (2) of S. 1 of the Hindu 
Marriage Act, 1955 provides as follows: 

“It extends to the whole of India ex- 
cept the State of Jammu and -~ Kashmir, 
and applies also to’ Hindus domiciled in 
the territories to which this Act extends 
who are outside the said territcries,” 

5. The point for consideraticn of the 
Special Bench is about the scope and 
extent of the operation of the Hindu 
Marriage Act, 1955. On an analysis of 
the relevant provisions of the Act parti- 
cularly those of sub-sec. (2) of S. 1 and 
of S. 2 it appears that the Aci extends 
to the whole of India except Jammu and 
Kashmir. For our purposes in this refer- 
ence, all persons to whom it applies who 
are within the said territory would come 
under the operation of the Act. An extra- 
territorial operation has also been pro- 
vided for by including Hindus outside 
the said territory who are domiciled in 
the said territory, 

6. ‘The parties here are at variance on 
whether the Act would apply when one 
of the parties to the marriage îs within 
the said territory while the other is not. 
It appears that the Act makes no provi- 
sions for such a contingency. 

7. The contention of the petitioner 
was that he was living outside the said 
territory, namely, in London. He was not 
of Indian domicil but of Bangladesh 
domicil. In the circumstances, the City 
Civil Court had no jurisdiction to try 
the matrimonial action against him. 

8. Before the City Civil Court, the 
learned lawyer appearing for the wife, 
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did not dispute that the husband was of 
Bangladesh domicil and had Pakistani 
domicil prior to the .emergence of 
Bangladesh, But before us various mate- 
rials have been relied on which may 
lead to a different conclusion. For in- 
stance an affidavit has been filed by one 
Susen Nandi, affirmed on the ilth July, 
1977 and various letters have also been 
shown to us. The purpose of relying on 
the said affidavit and the said letters ap- 
pears to be that when the negotiations 
. for marriage were going on, the husband 
had given the assurance that he would 
purchase a house in or near Calcutta; he 
would settle down in India and perma- 
nently reside here. It also appears that 
immediately after the marriage the wife 
applied for a passport and was given an 
Indian passport, We do not wish to €x- 
press any opinion either on the value or 
credibility of these materials but if the 
facts, now stated before us, be found to 
be correct, it may be possible to con- 
clude that at the time of marriage the 
husband had acquired Indian domicil 
and had continued to retain the domicil, 


9. Domicil is a question of fact im 
which intention plays a vital role. In 
Cheshire’s Private International Law, 
Eighth Edition at page 154 it is stated 
“to put it more precisely, the acquisition 
of a domicil of choice requires not only 
residence in a territory subject to a 
distinctive legal system, but also an in- 
tention by the propositus to remain 
there permanently, There must be the 
act and there must be the intention. It is, 
therefore, essential to ascertain what de- 
gree of permanency of residence must 
lie within the contemplation of the pro~ 
positus. This is not difficult if the word 
permanent is used in ite correct sense 
signifying the opposite of ‘temporary’. 
According to the Shorter Oxford English 
Dictionary it means “lasting or designed 
to last indefinitely without change”, and 
this indeed is the definition that most of 
the Judges have recognized when re- 
quired to consider the nature of the in- 
tention necessary for a change of demi~ 


16. The position, therefore, is that 2 
domicil of choice is dependent on (a) re~ 
sidence; and (b) intention of the person 
whe resides. In the instant case there is 
an affidavit and there are also certain 
letters which tend to reveal an intention. 
As to how far that intention was put 
into practice or given effect to, we do 
not knew, That is a matter which the 
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trial court has to ascertain en the basis 
of evidence adduced before it, l 

11. The trial court is of opinion that 
it would be enough if one of the parties 
is of Indian domicil, The trial court on 
the basis of this fnding has assumed 
jurisdiction. The trial court has relied 
on a decision of this Court reported in 
AIR 1973 Cal 425 (Prem Singh v. Dulari 
Bai), This decision does not suppert the 
view which the trial court has taken. In 
fact, it was not concerned with that pre- 
blem at all. In these circumstances, the 
trial court’s order dated 9th July, 1974 
being Order No, 18 in Matrimonial Suit 
No. 167 of 1973 before the 9th Bench of 
the City Civil Court at Calcutta is set 
aside, The matter is remanded to the 
trial court for a decision on the question 
as to whether the husband had acquir- 
ed the Indian domicile in the light of 
the legal propositions stated by us in 
this judgment, . . 

12. The Rule is disposed of accord- 
ingly. There will be no order as to costs: 

13. Let the recorés be sent back te ~ 
the trial court forthwith, 

14, In an attempt to effect a reconci- 
liation by this Court learned Advocat® 
appearing for the husband states that the 
husband will send the Air ticket from 
Calcutta to London and also a declara-~ 
tion that the husband will support her 
in London. The learned Advocate for the 
wife states before us that his client will 
go to London upon receipt of the Air 
ticket and the declaration and withdraw 
the suit before the trial court. 

15. The husband’s letter of Septem- 
ber 19, 1977 and the -wife’s letter of the 
28th September, 1977 have been produc- 
ed before us by leerned paras agp- 
pearing for the wife. 

16. Let these letters be kept on the 
record and sent te the trial court along 
with the records. 

SABYASACHI MUKHARJI, Ju— J 
agree. 

S. K. BATTA, J.:— I agree, ; 

Order accerdingly. 
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MRS. PADMA KHASTGIR, J. 


Union of India, Plaintiff v, Ratanlal 
Bhawalka and others, Defendants. 


Suit No, 1278 of 1960, B/. 25-1-1978. 
(A) Bengal Public Bemands Recovery 
Act (3 of 1919), Ss. 4, 7 and 8 — Certifi- 
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cate duly made. and filed under S. 4 — 
. Notice under S. 7 to certificate-debtor — 
Non-service — Effect —- Enforcement of 
charge created under S. 8 (b) — Situa- 
tion of property, if material — Wheth2r 
bena fide purchaser without notice əf 
service under S. 7, protected. - 


A certificate when duly made and filed 
in accordance with law has the forze- 


and effect of a decree, Non-service of 
the notice does not affect the validity >f 
the certificate. Notice under S. 7 mere_y 
binds the immovable: property. of the 
debtor and prevents alienation and makes 
the certificate holder . simple mortgagee 
for all practical purposes. A privace 
transfer is. not absolutely void but  vo-d 
against any claim enforceable under 
this Act. (Para 14) 


It is clear from’ S. 8 (b) that the 
‘amount due in respect of the certificace 
shall be a charge upon the “immovab-e 
property of the certificate debtor wher- 
ever the property ` is situate. As soon as 
a certificate is issued and ‘served, on ard 
from the date of the service of the cert- 
ficate under S. 7, immediately. a charge 
is created on the immovable property ef 
the certificate debtor wherever the -pre- 
perty is situated and it is not confined #0 
the district wherefrom . the certificate 
proceedings have been. started or served 
on the certificate debtor. The effect cf 
S. 8 is to give protection to the certif- 
cate holder in both types’ of cases in 
clauses (a) and (b) of S, 8. Both the suk- 
clauses are not disjunctive but they are 
conjunctive. As soon as the notice 3S 
served the property is charged and the 
right of - ‘the certificate creditor is prc- 
tected, (Paras 14, 1£) 


There is no provision in the Act itself 
which gives relief or protection to a pur- 
chaser for value who has purchased for 
value without notice of the service unde: 
S. 7 of the said Act. As soon as a notie 
is served on the certificate debtor tha 
- provision of S. 8. comes into operation 
automatically. As such whether the pur- 
chaser has purchased the property subse- 
quent to the service of the notice under 
S. 7 whether without notice or not be- 
comes immaterial. -(Para 17) 

(B) Bengal Public Demands Recovery 


Act (3 of 1913), S, 8 — Suit- for declara- ` 


tion that certain premises stands charg- 
ed for payment of certain amount © and 
also for a decree in appropriate form 
under O. 34, R. 4 C.P.C. — It is suit te 
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enforce charge, under S. 8 CI. (b) and. 
not under Cl. (a). ; 

“If the suit is under S- 8 (a) the ‘plain- | 
tiff would have prayed for a declaration . 


„that the sale effected by certificate deb- 
-tor in favour of alienees be declared void, 


ineffective and not binding on plaintiff. 
(Para 16) 

(C) Bengal Public Demands Recovery 
Act (3 of 1913), S. 8 (b) — Evidence Act 
(1872), .Ss. 100-104 — Suit to enforce 
charge created under S. 8 (b) — Onus — 
Plaintif has only to prove that certifi- - 
cate notice: was filed and in effect served | 
on certificate debtor. (Para 18) 

Goutam Chakraborty - with Probir 
Majumdar, for Plaintiff Aninda Mitra, 
for Defendants Nos. 4 and 5. 

ORDER:— This suit has been filed by 
Union of India against the defendants for 
a declaration ‘that premises No. 41 Radha- 
Lane, Calcutta stands 
charged for payment of a sum of Ru- 
pees 11,443.43 and a decree in Form No. 
5A of Appendix D under Order 34, R. 4 
of the Civil Procedure Code and other 


.consequential reliefs. 


2. The case ‘of the plaintiff Union of 
India is that defendant No. 1 Ratanlal 
Bhawalka was assessed for the assess- 
ment year 1947-48 for a sum of Rupees 
12,943.43 on account of income-tax and 
super-tax. For the said assessment a 
notice of demand, under the Income-tax 
was duly issued and served on the ' de- 
fendant No. 1. A sum of Rs. 1,500 only 
was paid by the defendant No. 1, As a 
result, certificate under S. 46 (2) of 
Indian Income-tax Act was issued for 
the balance sum of Rs 11,443.43 where- 
upon the Certificate Officer duly issued 
and served. upon the defendant No, 1 a 
notice under S, 7 of the Bengal Publie 


<- Demand Recovery Act’ on 23rd May, 


1951. 


3. For the assessment years 1949-50. and - 
1950-51 a sum of Rs, 308.25 and Rs.’ 138,19 
respectively became due and payable to 
the plaintiff by the, defendant on -account 
of income-tax. Similar notice under S. 29 
of the Indian Income-tax Act was issu- 
ed on the defendant No. 1 ‘and certifi- 
cate proceedings were started for reali- 
sation of the same. The defendant failed 
and neglected to pay the said sum of 
rupees to the plaintiff. 

4. The defendants Nos. 1 and 2 were 
the owners of premises No, 41.‘ Radha- 
madhab Saha Lane. Calcutta, After the 
issue ard due service of the nctice under 
5. 7 of the Bengal Public Demand Re- 
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covery Act the defendants Nos, 1 and 2 
. transferred and/or conveyed at Calcutta 
on October 1, 1951 the said premises to 
the defendant No. 3. The defendant No, 


3 on her turn on January 19, 1952 con- 


veyed and/or transferred the said premi- 
ses to the defendant No. 4. The case of 
the plaintiff is that after the service of 
the notice under Public Demands Re- 
covery Act a charge is created immedi- 
ately on the said immovable property 
for repayment of the dues of the plain- 
tiff. It is further the case of the plaintiff 
- that anybody who has acquired the pro- 
perty after the service of the demand 
notice has taken the property subject to 
the charge in favour of the plaintiff. As 
such the present suit has been filed for 
enforcing the said charge, 


5. The defendants Nos. 1 and 2 have 
meither filed written statements nor con- 


testeq the suit at the time of hearing., 


Defendants Nos, 3 ang 4 filed written 
statements mainly taking the point that 
as the defendant No. 3 was a bona fide 
purchaser for value without any notice 
being served under S. 7 of the Bengal 
Public Demands Recovery Act on the 
defendant No, 1, .she is not bound by the 
said. notice or her interest in the said 
premises is not affected thereby. The 
defendant No. 3 on her turn has con- 
veyed the said premises to the defen- 
dant No. 4 out of love and natural affec- 
tion and the defendant No. 4 on his 
turn has accepted the same in gcod faith 
without being aware of any right, claim 
and title of the plaintiff in respect of the 
said premises. The defendants Nos. 3 
and 4 have also taken the point that as 
the certificate proceeding was filed and 
serveg at Howrah it was not possible fcr 
them to take the notice of the same by 
making necessary searches being made 
at Calcutta where the property is situate, 

6. It is also the case of the defen- 
dants Nos. 3 and 4 that the plaintiff has 
no cause of action against them, After 
hearing Mr, Gautam Chakraborty, Bar~ 
rister-at-law with Mr, Probir Majumdar 
Barrister-at-Law appearing for tha 
plaintiff and Mr, Aninda Mitra, Barrister- 
at-Law, appearing for the defendants 
Nos, 4 and 6, the following issues wera 

s 

I Does the plaint disclose amy gause 

of ato 
% Was the defendant No, 3 Fona ‘fide 

purchaser for value without notice? 

$, To what relief, ff any, is the plain- 
aE entitled? 


wel 
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7. The only witness examined on be- 
half of the plaintif was Mr. Haro Mohan 
Biswas who has proved the order sheet 
and other relevant documents in respect 
of the assessment and also certificata 
proceedings, The defendants did not call 
any witness, Mr. Chakraborty argued 
that under Public Demands Recovery 
Act as soon as a notice is served on th? 
assessee a charge is created in respect of 
the property ang no specific provision 
has been made giving protection to a 
bona fide purchaser for value. As such 
by simply proving that the notice under 
the Bengal Public Demands Recovery 
Act has been served or the assessee. tha 
plaintiff can obtain a mortgage decree in 
respect of the same and the plaintiff is 
under no obligation to take any. notica 
of any subsequent transfer, 


8. In -this case notice was served on 


May 28, 1951 and a conveyance in res 
pect of the said property was effected 
on ist October 1951 in favour of defen- 
dant No. 3. The certificate debtor has 
deliberately violateé the provision of 
law by making a transfer of the said 
property after due service of the notieca, 
The defendants Nos. 1 and 2 have no$ 
disputed regarding the mode of service 
of the notice under S. 7 of the Public 
Demands Recovery Act and also of the 
certificate proceedings. In fact the certi- 
ficate debtor appeared before the Income- 
tax Officer and asked for time and for 
stay of the proceedings on the ground 
that he has filed an appeal from tha 
original assessment order. Ultimately, 
the said appeal was dismissed. As such 
the defendant No, 1 becomes admittedly 
a certificate debtor. In fact the defen- 
dant No. 1 neitner challenged nor took 
any st@ps to set eside the certificate pro~ 
ceedings and/or challenge the service of 
the notice under the said Act. After the 
notice has been duly served under the 
Public Demands Recovery Act all subse 
quént transfers become void so far the 
plaintiffs are concerned, 


9. Mr, Mitra appearing on behalf of 
the defendants Nos, 3 and 4 submitted 
that as the defendants Nos, 3 and 4 era 
bona fide purchasers for value and as 
they had no notice of the certificate pro- 
ceedings they are not bound by the said 
provisions, He f& further submitted 
that the certificate proceadings from 
Howrah were transferred and filed in 
Alfpur in the year 1055, ie, long after 
the conveyance that has taken place be- 
tween the defendants Nos, 1, 2 and 3 in 
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October, 1951. He has further submitted 
that service of notice under .S. 7 is bed 
and it has not been properly served ca 
the assess¢e. According to him, Ss. 8 of 
the said Act provides that — “Only from 
and after the service of any notice the-@ 
would be a charge on the properties.” 
Therefore, until and unless the service (n 
‘the original assessee is proved, no chargé 
can be created. He has-also challenged 
the mode of service. Defendants Nos. 3 
and 4 have proved the requisition of 
title which was sent by their Soliciiocs 
at the time of purchase of the said pre- 
perty which has been marked as Exhitit 
‘ty? in this suit.. From the requisition it 
would appear that they had no notice of 
„the certificate proceedings in respect -af 
the said premises. His contention. is that 
in view of the fact that the property wes 
situate at Calcutta and the certifica- 
proceedings were started and filed orè 
ginally at Howrah S. 8 of the Puble 
Demands Recovery Act would have r 
application in this case. He has further 
submitted that S. 8 (b) of the Pubke 
Demands Recovery Act does not relaza 
to sale of property but only to mor- 
gages, As such the present suit of +k® 
plaintiff is not maintainable. Accordirg 
to him, S. 7 of the said Act provides the 
mode of service to be effected and there 
is a prescribed manner as contained in 
Rule 2 Schedule 2 of the said Act. As 
according to him, the service was not in 
accordance with law and irregular, the 
provisions regarding restriction on trans< 
‘fer of properties are not applicable. 


10. Mr. Chakraborty appearing for thē 
plaintiff has submitted that the defen 
dants Nos. 3 and 4 have nowhere plead 
ed in the written statement regarding 
the invalidity or irregular mode of ser- 
vice of notice. As such no issue was rais- 
ed regarding ineffective service of notice 
He has submitted that the defendants 
Nos. 3 and 4 have admitted under S. 58 
of the Evidence Act by not denying th? 
validity of the service of the notice. In 
fact, the defendants Nos. 3 and 4 hava 
disclosed the order sheet of the certifi 
cate proceedings in their own affidavit 
of documents, 


- EL From that order sheet it will 
appear that the defendant No. 1 has heen 
‘described as a certificate debtor and he 
has accepted the said position by ap- 
pearing before the certificate officer anc 
praying for time so that he could appead 
from the certificate proceedings. The de- 
fendant No, 1 has been served in ac- 
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cordance with law. Even assum'ng that 
he was not properly served, thet irrégu~ . 
larity has been rectified by the certifi- 
cate debtor himself by not only waiving 
his right. of challenging: the. mode of ser- 
vice of notice but also by appearing be- 
fore the certificate officer and accepting 
the knowledge of the seid service and 
also by appealing from the said order. . 

12. In the written statement filed on 
behalf of defendants Nos. 3 and 4 no-- 
where they had taken the point by 
challenging the mode of service or irre- 
gularity thereto. As such no issue . was . 
framed to that effect. In fact the defen- 
dants Nos. 3 and 4 proceeded on the 
basis that there had been a certificate 
proceeding but as they are bona . fide 
purchasers of value and without any 
knowledge of the certificate proceedings, 
as such they are not bound ‘by the pro- 
visions of the Pubic Demands Recovery 
Act. In fact in paragraph 5 of the writ- 
ten statement the defendants Ncs, 3 and 
4 have admitted that the statements con- 
tained in paragraphs 5 and 6 of the 
plaint are substantially correct. In para~ 
graph. 5 of the plaint the plaintiff -has 
pleaded “after service of the said notic® 
under S. 7 of the Bengal Public De- 
mands Recovery Act the defendants Nos, 
1 and 2 have conveyed and/or transfer= 
red at Calcutta on 1st October, 1951 the 
said premises No, 41 Radha Madhab- 
Saha Lane, Calcutta to the defendant” 
and in paragraph 6 the defendant has‘ 
pleaded that there has been a re-convey~ 
ance. Nowhere in the written statement 
they have challenged either the notice 
under S. 7 of the Public Demands Re- 
covery Act or its mode of service on 
the defendant No. 1. Mr, Mitra has fur- 
ther taken the point that as the cértifi- 
cate proceeding was started and made 
effective in Howrah and not in Calcutta 
as such S. 8 has no application. It ia 
only after the sale of the property that 
the said certificate proceedings has been 
transferred to Alipur. According to him 
S. 8 (b) of the Public Demands Recovery 
Act only relates to mortgages and not: te 
sale of property. 

13. Public Demands Recovery Act 
1913 consolidates law relating to the re- 
covery of public demands, It is a self- 
contained Act in itself and provides a 
complete law and a complete procedur® 
of execution and as such it is unaffected 
by the general law of procedure. This is 
an Act providing for speedy recovery of 
public demands of the States ci West 
Bengal, i 
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14. Under S. 4 of the said Act wher@ 
a certificate officer is satisfied that any 
public demand payable is’ due, he may 
sign a certificate in & prescribed ` form 
stating that the demar.d is due and shall 
cause the certificate to be filed in his 
office, After it is filed under S. 7 of the 
said Act, he shall cause it to be served 
. upon the certificate debtor in the pre- 

scris¢d manner a notice in the prescrib- 

ed form and a copy of the certificate. A 

certificate when duly made and filed in 

ccordance with law has the force and 
ffect of a decree, Non-service of the 
notice does not affect the validity of the 
certificate, Notice under S. 7 merely 
binds the immovable property of the 

debtor and prevents alienation. Section 3 

ef the Public Demands Recovery Act 

provides— “From and after service of 

notice any certificate under S. 7 upon a 

certificate debtor, — (a) any private 

transfer or delivery of any immovable 
property situated in the district in which 
the certificate is filed, or of any interest 
in any such property shall be void 
against any claim enforceable in execu- 
tion of the certificate and (b) the amount 
due from time to time in respect of tha 
certificate shall be a charge upon tha 
immovable property of the  certificatd 
debtor wherever situated to which every 
other charge created subsequently, ta 
the service of the said notice shall ba 
postponed.” The service of S. 7  notic® 
. binds the immovable property, aliena- 
tion against the claim of the certificate 
and makes the certificate holder simpla 
mortgagee for all practical purposes. A 
private transfer is not absolutely void 
but void against any claim enforceable 
under this Act. Clause (a) of section gives 
the jurisdiction to a certificate officer to 
order sale of property belonging to the 
certificate debtor but situate within ths 
territorial jurisdiction of the certificate 
_ officer. From the language of sub-clause 

(b) of S. 8, it is clear that the amount 
idue in respect of the certificate shall be 

a charge upon the immovable property 

of the certificate debtor wherever the 

property is situate, Under sub-clause (a) 

of Section 8 of the said Act in case of 

private transfer or delivery of a pro- 
perty situate in the district in which the 
certificate is filed shall be void against 
any claim enforceabl2 in execution of 
the certificate: The plaintiff has filed the 
present suit to enforce the charge creat- 
ed under Section 8 (b) of the said Act. 

In the prayer portion the plaintiff has 

- claimed for a declaration that the said 
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premises No. 41 Radha Madhab Saha 
Lane, Calcutta stands charged for the 
payment of the sum. of Rs. 11,443.43 and 
also for a decree in form No. 5A or ap- 
propriate forms of Appendix D of the 
Code of Civil Procedure under Order 34, 
Rule’ 4. 

15. In the case of enforcement of 
charge it does not matter wherever the 
property is situated, As soon as a certi- 
ficate is issued and served, on and from 
the date of the service of the certificate 
under Section 7, immediately a charge is 


- created on the immovable property of the 


certificate debtor wherever the property 
is situated and it is not confined to the 
district wherefrom the certificate pro- 
ceedings have been started or served on 
the certificate debtor. The effect of Sec- 


tion 8 is to give protection to the certi-| . 


ficate holder in both types of cases, 
First of all the certificate creditor is 
protected under sub-clause {a) of Sec. 8 
in respect of properties situate within the 
district where the certificate is filed as 
after the service of “he notice under 
Section 7, private transfer or delivery 
of immovable property situate in the 
district would be vaid so far as the claim 
of the certificate debtor is concerned, 
and the certificate creditor is also pro- 
tected by sub-clause (b) of Section 8 ag 
soon as the notice is served under Sec- 
tion 7 of the Act the amount due under 
a certificate shall be a charge upon the 
immovable property of the certificate 
debtor wherever situated. Both the sub- 
clauses are not disjunctive but they are 
conjuncziive. Whether the certificate 
debtor wishes to sell, mortgage or do 
nothing in respect of .the property 
as soon as the notice is served the pro- 
perty is charged and the right of the 
certificate creditor is protected. 


18. The relief claimed in this suit is 
not under Section 8 (a) of the Public 
Demands Recovery Act as in that case 
the plaintiff would have prayed for 4 
declaration that the sale effected by the 
defendants Nos. 1 and 2 in favour of 
the defendants Nos, 3 and 4 be declared 
void, ineffective and not binding on the 
plaintiff and would have applied for 
setting aside the said sale but the pre- 
sent suit has been filed: for enforcement 
of the charge as created under Sec. 8 (b) 
of the Public Demands Recovery Act. It 
is a charge created by operation of law. 


i7. Regarding Mr. Mitter’s point that 
his clients are bona fide purchasers of a 
value as such their interest should . be 


> 
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protected, there is no provision in | tha 
Act itself which gives relief or protec- 
tion to a purchaser for value who nas 
purchased for value without notice of 
the service. under Section 7 of the said. 
Act. As soon as a notice is 
the certificate debtor the provision of 
Section 8 comes into operation automati- 

‘|cally. As such whether the purchaser has 
purchased the property subsequent to 
the service of the notice under Section 7 
whether without notice or not becomes 
immaterial. Moreover in this case. save 
and except the requisition of title the 

_ formal proof of . which was dispensed 
with by consent of the parties there is 
no evidence on the part of the defendants 
Nos, 3 and 4 that they are bona fide pur- 
chasers for value,- The requisition on 
title has no evidentiary -value in view 
f the fact that only formal proof of taat 
document has been dispensed with vut 
the contents of the same have not ben 
admitted by the plaintiff. - 

18. The only duty that lies on the 
part of the plaintiff is to see that the 
certificate notice has been filed and serv- 
ed upon the certificate debtor. As soon 
as‘ that is done, the certificate creditor 
-has nothing further to do as his cleim 
is well secure by création of charge over 
the property ..under Section 8 (b) end 

_ further his right is re-inforced over end 
above the mortgage created under S-c- 
..tion 8 (b) of having any sale or transfer 
effected by the certificate debtor, declar- 
ed void and inoperative so far as. <he 
certificate debtors’ claim is concerned. 
His right is not affected after the service 
of’ notice under Section 7 by any bena 
fide purchase by a third party. The only. 
onus on the plaintiff is to prove that 4 
certificate notice was filed and in effect 
served on the certificate debtor and 
thereafter he can enforce his charze, 
That exactly what has been done by the 
plaintiff in this suit. In this present suit 
the notice was served on 23rd May 1€51 
. and the conveyance effected by the ce- 
fendants Nos, 1 and 2 in favour of ‘the 
defendant No, 3 was on Ist October 1¢51 
and the conveyance by defendant No. 3 
in favour of the defendant No. 4 was 
made subsequently. In fact there kas 
been a substantial compliance of the 
mode of service as envisaged under: the 
said Act. Moreover considering the fact 
that the certificate debtor himself Las 


not challenged the mode of service, on- 


the contrary pursuant to the service of 
the said notice he appeared before the 


certificate officer and prayed for time. 
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ground that he was going to file an ap- 
peal therefrom would clearly show that 
the certificate debtor must have been 


‘served with the notice and he was satis- 


fied with the mode of service otherwise 
he would have challenged the service of 
notice on him, Moreover the defendants 
Nos. 3 and 4 in their written statement 
have nowhere challenged the mode of 
service, on the contrary they have ad- 
mitted that averments in the plaint 


_vegarding the filing and service of certi- 


ficate proceedings are substantially cor- 
rect. The defendant No, 3 must have 
been put to this difficulty by the defen~ 
dants Nos. 1 and 2 by not disclosing the 
correct facts at the time of sale of the 
said property for. that I have all the 
sympathy for them. Be that as it may 
the plaintiff's right cannot in any way 
be ‘affected by the said sale. As such 1 
am of the opinion that the plaintiff is 
entitled to enforcé the charge as prayed 
for in the plaint. I answer the issues _in 


‘the manner following:— 


I answer issue No. 1-in the afir- 
mative, in view of the fact that the de- 
fendants. Nos, 3 and 4 have laid no evi- 
dence. So far as issue ‘No. 2 is concern- 
ed, I answer the same in the negative, 
‘Even assuming I answered No. 2.in the 
positive that would not have made any 
difference in this case in view of the 
law and facts as discussed ‘above. 

19-20. 1 pass a decree in favour of the 
plaintiff in terms of prayers (©, (d) and 
(hb). 

21. There will be a stay of the ope- 
ration of the order for.a week. 

i Suit errai 
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United Bank of India Ltd, Appellant 
v. M/s. A. T. Ali Hussain & Co., a firm 
and others, Respondents. ` 7 

A. F, O. D. No. 399 of 1964, Di. 20-12- 
1977. ; et 
Contract Act (9 of 1872), S. 72 — Pay- 
ment made under mistake — Right ` to 


` recover — When not available. 


It is not correct to say that every sum 
paid under mistake ïs recoverable no 
matter what the circumstances may be. 
There may in a particular case be cir- 
cumstances which disentitle a plaintiff 
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by estoppel or otherwise. AIR 1949 PC 
297 and AIR 1946 Cal 245, Rel. on. 
; i (Para 12) 
It is difficult to lay down the circum- 
stances under which a plaintiff may be 
held to be debarred from recovering the 
money which he had paid under a mis- 
take, but if the circumstance be constru- 
€d as falling within the purview of the 
doctrine of estoppel or are such that it 
would be inequitable to allow the plain- 
tiff to recover, the plaintiff must fail. 
(Para 13) 
So long as the status quo is maintain- 
ed and the payee has not changed his 
position to his detriment he must repay 
the money back to the payer. If, how- 
ever, there has been a change in the 
position of the payee who, acting in good 
faith, parts with the money to another 
without any benefit to himself before the 
mistake is detected, he zannot be held 
liable, Equity disfavours unjust enrich- 
ment. When there is no question of 
unjust enrichment of the payee by reap- 
ing the benefit of an ‘accidental wind- 
fal’ he should not be made to suffer, for 
he would be as innocent as the payer 
who paid the money acting. under a mis- 
take, Case law discussed. (Para 14) 
Anno: AIR Manual 3rd Edn. Contract 
Act S. 72 N. 2.° 
Cases Referred : 
AIR 1951 Nag 372 43 
AIR 1949 PC 297: 76 Ind App 244 12 
AIR 1946 Cal 245 E 12 
1926 AC 670:.135 LT 548, Jones & Co. v. 
Waring and Gillow Ltd, 9, 10, 12, 13 
AIR 1923 Mad 17:43 Med LJ 142 11 
AIR 1917 Bom 119: ILF. 42 Bom 16 16 
(1908) 97 LT 263:23 TLR 696, Klein- 
-wort v. Dunlop Rubber Co. 9, 10 
1903 AC 49:87 LT 457, Imperial Bank 


Chronological Par 


of Canada v. Bank of Hamilton 8 
(1841) 9 M & W 54: 152 ER 24, Kelly v. 
Solari 7, 8, 9, 10 


Prasanta Kumar Ghosh, for Appellant; 
Sudhir Kumar Bose, Hari Narayan Mu- 
_ kherjee and R. Surya Kumar, for Res- 

pondents, s: 

. M. M. DUTT, J:— This appeal is at 
the instance of the plaintiff United Bank 
of India Limited and it arises out o 
a suit for recovery of money. : 


2. The case of the plaintiff was that 
on Jan. 14, 1957, the defendant No. 2, the 
Union Bank of India Limited presented 
to the plaintiff bank, a cheque for Ru- 
pees 5,200 ‘bearing date Jan. 11, 1957 pur- 
ported to have been drawn by the Metal 
Alloy Co. Private Ltd., a constituent of 
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the plaintiff bank, in favour of the de=- 
fendant No. i, A. T Alihussain & Co. 
and crossed “not negotiable and account 
payee only”. The plaintiff bank, acting 
under the mistaken belief that the said 
cheque had in fact. been duly signed by 
the said Metal Alloy Co., paid the said 
sum of Rs. 5,200 to the defendant Union. . 
Bank by debiting the CAD Account of 
the said constituent. The signature on 
the said cheque and all other writings 
appearing thereon had, since transpired, 
peen forged and no one on behalf of the 
company had signed or drawn the same, 
The forgery of the said cheque along 
with two other cheques were the sub- 
ject-maiter of a criminal proceeding and 
in that preceeding one Prodyot Kumar 
Ghosh and another were convicted, On 
Teb. 22, 1957, the plaintiff, after making 
necessary enquiry, came to know that 
the said cheques were forged and the 
amounts covered by them were obtained 
by fraud on the plaintiff who paid the 
same by mistake. Thereafter, on March 
4, 1957, the plaintiff made a payment of 
Rs. 14,800 being the total amount cover- 
2d by the aforesaid three cheques includ- 
ing the cheque in question to its said con~ 
stituent, the Metal Alloy Co. on demand 
being made therefor. It was claimed by 
the plaintiff that the defendants Nos. 1 
and 2 were liable for the amount cover~ - 
ed by the cheque in question, that is, 
Rs. 5,200 paid by the plaintiff as afore- 
said. Accordingly, the plaintiff prayed for 
the recovery of the said sum of Rupees 
5,200 from the defendanis, 


3. The suit was contested by both the 
defendants. The case of the defendant 
No. 1 was that certain persons alleging 
themselves to be the representatives of 
the Metal Alloy Co, Pvt. Ltd., of Asan- 
sol came to the defendant’s show room on 
Jan. 13, 1957 in order to ascertain the 
price of certain tube-well materials and 
after such talks and ascertainment of 
the price, they came on the next day 
with a cheque for Rs. 5,200 and the de- 
fendant, in the ordinary course of busi- 
ness, entered the order placed by them 
in the order book, The defendant, acting 
fn good faith, sent the cheque to its 
banker, namely, the Union Bank of India 
Limited for collection, and after the 
cheque had been encashed delivered the 
goods to those persons on Jan. 15, 1957. 
Tt was asserted by the defendant that ix 
had acted in good faith having no reason 
to suspect that the cheque was forged, 
and on receipt of an intimation from the 
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defendant bank, it parted with valuable 
properties and were not, therefore, in 
any way liable for the alleged loss suf- 
fered by the plaintiff. It was contended 
‘ty the defendant that the plaintiff and 
tts constituent had acted negligently and 
carelessly, and that accordingly, the 
plaintiff was precluded from recovering 
the money from the defendant. 


4. The case of the defendant No. 2, 
the Union Bank of India Limited -vas 
that in the ordinary course of busiress 
it received the cheque in quéstion on of 
about Jan. 14, 1957 and in good faith 
presented the same for encashment which 
the plaintiff bank duly honoured. It vas 
contended that the plaintiff bank was 
under a duty to ascertain the genuine- 
mess or otherwise of any cheque drewn 
by its constituent and if it had allowed 
any forged cheque to be encashed it 
would have to suffer the loss arising 
from its conduct, 


5. The suit was tried by the learned 
Judge, Sixth Bench, City Civil Court, 
Calcutta. He came to the finding that the 
forgery of the signature in the cheques 
had been so accurately done that it was 
not possible even to a trained eye to 
detect the forgery. The contention of 
the defendants that the plaintiff bank 
had acted negligently in encashing the 
cheque was negatived by the learned 
Judge. He also found that the defendant 
No. 1 acted bona fide and in good faith 
and parted with its property on the basis 
of the forged cheque after the same was 
encashed by the plaintiff bank. Upon ihe 
said findings, he held that the plairtiff 
had no cause of action against the defen- 
dants and dismissed the suit. Hence, this 
appeal. 


6. It may be stated at the outset that 
we agree with the finding of the learned 
Judge that the plaintiff bank was neither 
negligent nor careless when it allowed 
encashment of the cheque in question. 
One M. K. Sen, the Director and Mana- 
ger of the Metal Alloy Co. had the au- 
thority to operate the bank account on 
behalf of the company. The cheque in 
question purported to bear his signature. 
ft appears from the report of the police 
officer who investigated the matter taat 
at the first sight of the forged cheques 
it was very difficult for the said M. K. 
Sen to deny that he signed the | sare. 
The evidence on record supports «he 
finding of the learned Judge that he 
forgery was so accurate that it was not 
possible even to a trained eye to detact 
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the same, In these circumstances, it is 
difficult to hold that the plaintiff bank 
had acted carelessly or negligently. The 
encashment was made by the plaintiff 
bank on the mistaken belief that the 
cheque was a genuine one. The defen- 
dant Union Bank had nothing to do with 
the question -as to whether the cheque 
was genuine or forged. In due course. of 
business it presented the cheque to the 
plaintiff bank for collection and after 
the cheque was encashed intimation was 
given by it to its constituent, namely, 
the defendant No. 1, and the latter, in 
its turn, sold goods to the persons who 
came with the forged cheque as the re- 
presentatives of the Metal Allow Co. Thus 
it appears that the parties in the suit 
acted in good faith in due course of busi- 
ness, It was due to the mistak2 that was 
committed by the plaintiff bank that it 
had to suffer the loss of the said sum of 
Rs. 5,200, In this connection, i: may be 
stated that the plaintiff bank had to re- 
imbuzse the Metal Alloy Co., the said 
sum and other sums of money which it 
had to pay against the forged chequés in- 
cluding the cheque in question, ‘bona 
fide acting under the mistake of fact that 
all those cheques were genuine. It is 
contended .on behalf of the plaintiff bank 
that as the cheque bore the date Jan. 11, 
1957 for Rs. 5,200 in excess of the price 
of the goods, the defendant Ne. 1 should 
have suspected the genuineness of the 
cheque and refused to enter into any 
transaction with the alleged representa- 
tives. It is argued that it was an act of 
negligence on the part of the defendant 
No, 1, and because the cheque was pre- 
sented to the plaintiff bank at the in- 
stance of the defendant No 1, the bank 
had to suffer loss. This argument, in our 
opinion, is without any substence. The 
defendant No. 1 did not part with the 
goods before it received an intimation 
from its bank, namely, the Un:on Bank 
about the encashment of the cheque. It 
shows that the defendant No. 1 took the 
precaution that would have baen taken 
by any prudent man in the circumstan- 
ces. Had it been the fact that the defen- 
dant No. 1 delivered goods against the 
forged cheque to those unknown persons 
and thereafter sent the same for encash- 
ment, it could be said that it had acted 
negligently or carelessly. We are, there- 
fore, of the opinion, that no blame can 
be imputed to the defendant No. 1. 


7. The question, however, is whether 
fhe money which was paid by the 
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plaintiff bank to the defendant No. 1 
through the defendant no. 2 acting under 
a mistake of fact, should be allowed to 
. recover the same from the defendants as 
the latter, though not entitled to the 
same, had received the same on account 
of the mistake committed by the plain- 
tiff bank. In England the law as to resti- 
tution of money or property to the per- 
son who paid or delivered the same to 
enother by mistake is based on equitable 
considerations, Kelly v. Solari, (1841) 9 
M & W 54 is a leading. English decision 
on the point. In that case Parke, B ob- 
served as follows: : 


“J. think that where money is paid to 
another under the influence of a mistake, 
that is, upon the supposition that a spe~ 
cific fact is true, which would entitle the 
other to the money, but which fact is 
untrue, and the money would not ‘have 
been paid if it had been known tọ the 
payer. that the fact was untrue, an action 
will lie to recover it back, and it is 
against conscience to retain it; though a 
demand may be necessary in those cases 
in which the party receiving may have 
been ignorant of the mistake. The posi- 
tion that a person so paying is preclud- 
ed from recovering by laches, in not 
availing himself of the means of know- 
ledge in his power, seems, from the cases 
cited, to have been founded on the dic- 
tum of Mr, Justice Bayley, in the case of 
Milnes v. Duncan and . with all respect 
to that authority, I do not think it can 
be sustained in point of law. If, indeed, 
the money is intentionally ‘paid, without 
reference to the truth or falsehood of the 
fact, the plaintiff meaning to waive all 
inquiry into it, and that the person re- 
ceiving shall have the money at all 
events, whether the fact be true or false, 
the latter is certainly entitled to retain 
ft; but if it is paid under the impression 
of the truth of a fact which ig untrue, it 
may,, generally speaking, be recovered 
back, however careless the party paying 
may have been, in omitting to use due 
diligence to inquire into the fact. In such 
a case the réceiver was not entitled to it, 
nor intended to have it.” 


8. The Privy Council, in Imperial 
Bank of Canada v. Bank of Hamilton, 
1903 AC 49, followed the rule laid down 
in Kelly v. Solari, (1841) 9 M & W 54. 
In that case, a cheque for a certain 
amount . certified by the respondent 
bank’s stamp was fraudulently altered 
to a bigger amount and paid by the res- 
pondent to the appellant, a holder for 
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value, under a mistake of. fact, which 
was not discovered till the next day, It 
was held by the Privy Council that the 
respondent was entitled to recover from 
the appellant bank. ; 

9. It follows from the above English 
decisions that when a case comes within 
the purview of the rule laid down in 
Kelly v. Solari, (1841) 9 M & W 54, the 
plaintiff should succeed, notwithstanding 
that the recipient of the money also 
acted in good faith and parted with the 
same to another person without any 
chance of recovery of the same. Under 
the rule, if anybody acting under a mis- 
take pays money or delivers any pro~ 
perty to another, the latter must repay 
or redeliver the same to the former. ‘The 
House of Lords by a majority in R. E 
Jones & Co. Ltd, v. Waring and Gillow 
Ltd., 1926 AC 670, applied the said rule 
in a case where the respondents, acting 
undér a mistake of fact, peid money to 
the appellants as a result of a fraud com- 
mitted on ‘both of them by a third per- 
son. Jt wes held by Lord Shaw of Dum- 
fermline, Lord Sumner, and Lord Car- 
son (Viscount Cave L. C. and Lord At- 
kinson, dissenting), that the respondents 
were entitled to recover on the principle 
of Kelly v. Solari. In his  dissentient 
judgment Viscount Cave L. C, with 
whom Lord Atkinson concurred, referred 
to the general principles of law laid 
down in Xelly v. Solari and tọ- some 
other decisions which followed such 
principles, but he relied ọn the doctrine 
of estoppel and held that the respon- 
dents having by their’ conduct induced 
the appellants to believe that the res- 
pondents were indebted tc them in the 
amount of the cheque, and the appellants 
having acted to their detriment on the 
faith of that belief, the respondents were 
estopped from recovering the money. 
Further, it was observed by the Lord 
Chancellor that it was true that where 
the payee had done nothing more than 
to expend the money on his own pur- 
poses, thet would afford no defence, for 
the payee had suffered no real detriment. 
The Lord Chancellor referred to and 
relied on, amongst others, the case of 
Kleinwort v. Dunlop Rubker Co., (1908) 
97 LT 268, where Lord Loreburn said, 
“It is indisputable that if money is paid 
under a mistake of fact end is re-de- 
manded irom the person who received’ 
it before his position has been altered te 
his disadvantage, the money must be re- 
paid in whatever character it was re- 
ceived.” 
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` Section 72 is simple in its 


10. Thus it appears that - under tae 
English law there is- no scope for the 
application of the doctrine of estoppel ‘to 
the rule laid down in: Kelly v, Solzi, 
(1841) 9M & W 54 which, though appi- 
ed in some cases and by Viscount Cave, 
L. C., the House of Lords, in R. E. Jonas 
Ltd. v. Waring and Gillow Ltd., 1926 AC 
670 (supra) disapprove such application. 
In India, the law in this regard is to be 
found in S, 72 of the Indian Contract 
Act. Section 72 is as follows: 


` "A person to whom money has -been 
paid, or anything delivered, by mistake 
or under coercion, must repay or return 
it” o 


term - ard 
there is no indication in it as to the ap- 
plication of the doctrine. of estoppel. 
Prima facie the section comprises within 
it the principles of English law without 
any reservation or limitation. In Soloman 
Jacob v. National Bank of India Ltd, 
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119), "Scott C, J. took the view that Sez- 
tion 72 was. to be read subject. to the 
doctrine of estoppel and: relied on -tke 
observation of Lord Loreburn in tke 
case of Kleinwort v, Dunlop Rubber Cc., 
(1908) 97 LT -263 (supra). Beaman J. 
though concurred with Scott C. J. in his 
conclusion that the defendant. bank wko 
acted as a clearing agent (like the defer- 
dant No: 1 in the present case), was net 
liable to the plaintiff for the money paid 
to it by the plaintiff through mistake. It 
was observed by Beaman J. that it wes 
only to cases between the principal and 
principal that the language of S. 72 of 
the Indien Contract Act could be applied 
literatim, but before it could be extenc~ 
ed to another class of connected cases, 
its sweeping general language would 
have te be qualified, The rule that has 
been laid down by Beaman J. is ‘Where 
an agent has received money for. hs 
principal, and has afterwards been im- 
formed by the payer that he has - paid 


by mistake, the law governing the liabi- 


lity of the agent to refund to the person 
who has paid them by mistake is quits 
clear and well settled. If the agent has 
had no other interest in the payment 


than as agent for a principal beneficially | 


interested, he cannot be made -to refund 
it before notice of the mistake (a) he has 
actually paid the money to his principal, 
(b) has done any act which. would pre- 
judice his relation to his principal.” 

11. In K. M. P. R. Firm v, Official 
Assignee of Madras, 43 Mad LJ 1424 


United Bank of India v. A. T. Ali Hussain & Co. 


[Prs. 10-13} Cal. 173 
{AIR 1923 Mad 17), Coutts Troter, J. ob- : 
served: f 

“I do not think that thìs has anything: 
to do with estoppel or- that it depends - 


upon the conduct of a person against... 


whom the estoppel is sought to ‘be set 
up. The doctrine involved in the cases is 
the doctrine ‘of equitable’ restitution and 
does not depend on the conduct whether 
good or ill of anybody. It depends upon 
whether a person whom it is sought te 
bring to book had his position so affect--. 
ed before the mistake was discovered: 
that it would not be equitable to cem- 
pel him to meet the plaintiff’s claim...... 
I am quite prepared to say that S 72 of 
the Contract Act which I think has a 
bearing on this has to be qualified by 
the doctrine of equity in order to render 
it intelligible.” 


12. The question before us, therefore, 
is whether S. 72 should be read as suk- 
ject to the doctrine of estoppel or as 
observed by Coutts Troter, J. it should 
be construed on the basis of the doctrine 
of equitable restitution notwithstanding 
the conduct of the parties: The English. 
law -as settled in the above House ef- 


- Lords’ case in R. E. Jones Ltd. v, Wâr- 


ing And Gillow Ltd., 1926 AC 670 (su- 
pra) excludes the application of the doc- 
trine of estoppel in such cases, although 
previous. to that case, the doctrine was 
applied in-other cases. In our view, there 
is a difference between the English law 
and the Indian law as enacted by S. 72 
of the Indian Contract Act. The differ-|: 
ence has been indirectly pointed gut ‘by 
the Privy Council in Shiba Prasad Singh 
v. Srish Chandra, 76 Ind App 244: (AIR 
1949 PC .297) In that case, Lord Reid 
approved the interpretation of S. 72 as 
made by Sen J. in Jagdish Prosad v. 
Produce Exchange Corpn., AIR 1946 Cal 
245 and observed: 


“It may be well to add that their 
Lordships’ judgment does not imply that 
every sum paid under mistake is rece- 
verable no matter what the cireumstan- 
ces may be. There may in 4 particular 
case be circumstances which disentitle 
a plaintiff by estoppel er otherwise.” 

13. In view of the above Privy Coun- 
cil decision, there cannot be any dispute 
as to the application of the doctrine of. 
estoppel. The word ‘otherwise’ in the. said 
observation of Lord Reid may -also imply 
the doctrine of equitable restitution, It 
is difficult to lay down the circumstances 
under which a.plaintiff may be held to 
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be debarréd from recovering the money 
which he had paid under a mistake, but 
i£ the circumstance ue construed as fall- 
ing within the purview of the doctrine 
lof estoppel or are such that it would be 
inequitable to allow the plaintiff to re- 
icover, the plaintiff must fail. In Nagorao 
Govindrao v. Governor-General in Coun- 
cil, AIR (1951 Nag 372, a learned single 
Judge of the Nagpur High Court has ob- 
served that the pronouncement of Lord 
Reid. not only gives countenance to the 
~. view expressed by tha Lord Chancellor 
in R. BE. Jones Lid. v. Waring and Gillow 
Ltd., 1926 AC 670 (supra), but also per- 
mits, the court to hold that the circum- 
stances in ea particular case, disentitle 
the plaintiff to recover what was paid 
under mistake. 





14. Upon the consideration of the 
principles of law as noticed above, it 
seems. to us that so lcng as the status 
quo is maintained and the payee has not 
changed his position to his detriment he 
must repay the money back to the payer. 
I£ however, there has been a change in 
the position of the payee wno, acting in 
good. faith, parts with the money to an- 
other without any berefit to himself be- 
fore the mistake is detected, he cannot 
be held: Hable. Equity disfavours unjust 
enrichment. When there is no question 
of unjust enrichment of the payee by 
reaping the benefit of an ‘accidental 
windfall’ he should not be made to suffer, 
for he would be as innocent as the payer 
ay acting under a mis- 





15. In the instant case, the defendant 
bank was merely a ‘conduit pipe’ through 
which money passed to the defendant 
No, 1. After the money was received by 
the defendant bank it intimated about 
the same to the defendant No. 1 who, 
in his turn, delivered the goods to the 
alleged representatives of the Metal 
Alloy Co., acting on a bone fide belief 
that the cheque was a genuine one, for 
otherwise it would not have been en- 
cashed by the plaintif bank. Both the 
defendant No. 1 and the defendant No. 2 
changed their position for worse before 
the mistake was detected by the plain- 
tiff and communicated to them. Neither 
the defendant No. 1 nor the defendant 
No. 2 oan be said to have derived any 
benefit. from the mistake committed by 
the plaintiff bank. It is true that the de- 
fendant No. 1 made a transaction of sale 
in Feu of the money that was credited 
to his. account by the defendant No, 2, 
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but it had to deliver its property to those 
alleged representatives. In these circum- 
stances, in our opinion, both from the 
point of view of equitable principles and 
the doctrine of estoppel, the plaintiff is 
disentitled to recover the money from 
either of the defendants.. : 


16. For the reasons “aforesaid, wa 
affirm the judgment and decree of the 
learned Judge and dismiss this appeal, 
But in view of the facts end circumstan- 
ces of the case, there will be nọ order as 
to costs. : 

SHARMA, J.u:— I agree. 

Appeal dismissed, 
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Sushil Krishna Roy, Petitioner v, 
Narayan Ch. Mukherji, Respondent. 

Second Appeals Nos. 1185 of 1971 and 
304 of 1973, D/. 28-11-1977. 

T. P, Act (4 of 1882), S. 111 (i — De- 
termination of lease by implied surren- 
der — Inference of. 

The defendant who wes a tenant in 
respect of the entire premises under the 


plaintiff's predecessor-in-interest, sublet 
scme portions of the premises to dif- 


ferent persons, The plaintiff after pur- 
chase o? the property started realising 
rents from sub-tenants while the defen- 
dant continued to pay the original rent 
to the plaintiff without raising any ob- 
jection or taking any action against the 
sub-tenants, 


Held (i) that in absence of any evi- 
dence to show that there was ever any 
agreement between the parties from 
which it could be said that a new rela- 
tionship was created, it could not be said 
that there was implied surrender in res- 
pect of the premises sublet and a new 
tenancy was created between the plain~ 
tiff and defendant; (Para 5) 

(ii) The notice of ejectment served on 
the defendant in respect of part of the 
premises must be held as bad as it did 
not describe the defendant’s tenancy cor- 
rectly. AIR 1952 Cal 455, Dist:; 
Ind App 58 (PC), AIR 1953 SC 98, (1906) 
4 Cal Ly 198, AIR 1986 PC 77 and 
(£868) LR 3 HL 249, Ref. (Para 5) 

Anno: AIR Comm. (4th 1968 Edn.) T, P. 
Act S. 111 (f) N. 10. 


LU/LU/E508/77/AS. 


ALR 


(1899) 26 . 


-r 


1978. 

Cases ‘Referred: 
AIR 1975 SC 1146 
ATR 1953 SC 98 
AIR 1952 Cal 455 i 

ATR. 1936. PC 77:63 Ind App 146 
(1906) 4 Cal LJ 198 

(1899) 26-Ind ‘App 58 (PC) 

(1868) LR 3 HL 249, Lewis H, Evans v. 

Asron` Smallcombe 5 

In S. A... No. 1135 of 1971: — 

P. N, Mitter; Joy Gopal Ghosh, fer 
Appellant; Ranjit Kr. Banerji, Padma- 
bindu Chatterjee, for Respondent, 

In S. A. No. 304 of 1973:— 

Ranjit Kr. Banerji. Padmabindu Cha: 
terjee, for Appellant; P, N. Mitter ard 
Joy Gopal Ghosh, for Respondent. 

JUDGMENT:—Both these appeals arise 
out of the judgment and decree passed 
by Shri T. B. Ganguly, Additional Dis- 
trict Judge, Ist Court at Alipore in Tite 
Appeal No. 860 of 1970 dated 19-2-7., 
modifying those of Shri B, K. Datta, 
Munsif, ist Court, Alipore in Title Swt 
No, 86 of 1970 dated 10-6-70. S. A. 1155 
of 1971 has been filed by the defendan:, 
while as S. A. 304 of 1973 has been filed 
by the plaintiff against the order of tke 
learned Additional District Judge by 
which the suit was sent ‘back to the 
learned Munsif for ascertaining if tke 
plaintiff's requirement can be satisfied 
by a portion of the suit premises. 


2. The facts of the case may, briefly, 
be stated as follows:— : 

The defendant was a monthly tenart 
in the suit premises at a monthly rent cf 
‘Rs. 92.04 payable according to Englisa 
calendar. The plaintiff reasonably re- 
. quired the suit premises for his owa 
use and occupation. The defendant corn 
tested the suit on the ground that th>’ 
notice was bad as the same was in res- 
pect of a part of the premises, It was 
also contended that the plaintiff does not 
reasonably require the suit premises. Tha 
learned Munsif decreed the suit. Being 
aggrieved, the defendant preferred am 
appeal. The findings of the learned Mun- 
sif were upheld by the learned Addi- 
tional District Judge. But the suit was 
sent back only for ascertaining if the 
plaintiffs requirement could be satisfied 
by partial eviction. In this case, in view 
of the decision reported in AIR 1975 S€ 
1146 (B. Banerji v. Anita Pan); an appli- 
cation for amendment of the plaint was 
made in this court and the same waé 
allowed by an order dated the 18th June, 
1976. An additional written statemen: 
was filed and ań additional issue was 
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also framed to the efect whether the 
plaintiff is in occupation of any reason- 
foly suitable accommodation any where . 
or any other accommodation which can 
serve the plaintiff’s requirement. Another 
application was filed for taking into con- 
sideration the changed cireumstances, Ib 
was ordered by this court on 18-6-76 
that the application would be taken up 
at the time of hearing of the appeal. 


3. Mr. Pramotha Nath Mitter, the 
learned Advocate appearing on behalf ef 


the defendant contends that both the- 
courts below were wrong to find that 


the notice was jegal and valid, The 
courts below ought to have found that 
the notice being in respect of a portion of 
the premises and the defendant’s tenancy 
having comprised of the entire premises 
was bad and as such the suit ought to 
have been dismissed, Mr, Mitter, in this 
connection asserts that both the courts 
below were wrong to fing that the de- 
fendant impliedly surrendered his old 
tenancy and a new relationship was 
created by the acts of the parties. It is 
the admitted position that the cefendant 
was a tenant in respect of the entire 
premises No. 129/1, Bokul Begen Road 
under the plaintiffs pred¢cessor-in-inte- 
rest, It is also the admitted position that 
the defendant sublet some portions of 
the premises to different persons and 
used to realise rent for a considerable 
period. It is the plaintiff's case that after 
he purchased the property he served 
notices on the sub-tenants asking them 
to pay rent direct to him and since then 
the sub-tenants have been paying rents 
direct to him, It is also the plaintiff's 
case that previously the plaintiff served 
two ejectment notices on the defendant 
being Exhibiis B and. Bi {2) dated respec- 


tively 5-9-66 and 16-12-69. In those nos 


tices it was stated specifically that the 
defendant was a tenant in respect of the 
part of the premises, The defendant did 
not reply to those notices. The courts 
below very much relied an these two 


notices and also on the fact that the dee. 


fendant did not take any step against 


the sub-tenants for realisation of “rent, 


though the defendant knew that the 
plaintiff was realising rent direct frem 
them, The learned court of appeal be~ 
low finds that the payment of the origi- 
nal rent for.a portion of the original 
tenanted premises after receipt. of the 


` notices gives rise to an inference that a 


new relationship was created between 
the plaintiff and the defendant in res- 
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pect of the suit premises, Mr. Mitter 
submits that this finding is erroneous, 
. The fact that the defendant was going 
‘on paying the same rent s he used to 
pay before goes to show that there was 
sever any implied surrender and the old 
tenancy continued, Frem. the fact of pay~ 
ment of Rs. 92.04 it cannot be said that 
a new relationship was created. Mr, 
Mitter also contends that both the courts 
below were wrong to find that the con« 
duct of the parties urmistakably goes ta 
establish the creation of a new relation- 
ship between the parties and that there 
was. an implied surrender within tha 
meaning of S. 111 (f) of the Transfer of 
Property Act; Mr. Mitter contends that 
the fact that the plaintiff has been re~ 
alising rent direct from the tenants, that 
the defendant did not take any action 
against those tenants, that two notices — 
Exhibits B and B (2)-—~were served upon 
the defendant, that the defendant was 
going on paying Rs. 92.04 as rent cannot 
lead to the conclusion that there was an 
implied surrender and a new tenancy 
was créated. Besides the facts mentioned 
abeve there is absolutely no evidence of 
surrender of a part of the tenancy by 
the defendant, Mr. Mitter also draws 
my attention to the fact that in the 
plaint there is no averment about the 
surrender of a part of the tenancy. The 
defendant, on the other hand, has ex- 
plained in the written statement why he 
did not take any action against the sub= 
tenants and why he continued paying 
the original rent. He also emphatically 
denies that there was any surrender of 
the part of the premises in the occupa- 
tion of the sub-tenan= tg the plaintiff. In 
this connection, Mr. Mitter urges that 
the fact that the defendant is going on 
paying the same rent establishes that 
the same tenancy was continuing. Ths 
learned court below, according to Mr. 
Mitter, was wrong to find that there was 
waiver and acquiescence by the defen- 
dant, 

4. In support of his contention Mr. 
Mitter refers to a decision reported ir 
(1899) 26 Ind App 58 (PC) (Lala Ben? 
Ram v. Kundan Lall) and submits that 
the conduct of the defendant in the pre- 
sent case cannot amount to waiver and 
acquiescence, Mr, Mitter next relies on a 
decision reported in AIR 1953 SC 98 
(Sana Mulchand and Co. Ltd. v. Jawahar 
Mills Ltd., Salem), In this case, it has 
been held that mere waiver, acquies- 
cence or laches may not amount to an 
abandonment of a right or to an estop- 
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pel and in the facts of the present casa 
it cannoz be said that the conduct of the 
defendant was such that it amounted ta 
abandonment of his former tenancy, Mr 
Mitter submits that acquiescence is not 
a question of fact but a legal inference 
from the facts found, and it is open to 
the appellant in a second appeal to in- 
vite the High Court to consider whether 
the question of acquiescence has been 
properly decided by the lower court. In 
support of his contention Mr. Mitter - 
refers to the observation of Mukherji, J., 
in a case reported in (1906) 4 Cal LJ 193 
(Ananda Chandra Sen v, Parbati Nath 
Sen). i 


5 Mz. Ranjit Kumar Banerji, the 
learned Advocate appearing on behalf of 
the plaintiff contends. that the notice is 
good inasmuch as similar notices being 
Exhibits B and B (2) were .served ear- 
lier, but the defendant did not raise any 
objection. It is also submitted by Mr, 
Banerji that for a period of 4 years tha 
plaintiff was realising rent from the sub- 
tenants to the knowledge of the defen- 
dant. But the defendant did not take any 
action. Simply because the defendant 
was paying the original rent it cannot be 
said that the old tenency continued. The 
facts end circumstences of the case 
clearly prove that there was a go-by 
to the old tenancy and a new relation- 
ship was created between the plaintiff 
and the defendant by which it was 
agreed that the plaintiff would realise 
rents from the sub-tenants and the de- 
fendant would go on paying the original 
rent, Besides the circumstances which 
have b2en mentioned already, there is 
no evidence on record to show that there 
was ever any agreement between the 
parties from which it can be said that a 
new relationship was created. Mr. Baner- 
ji relies on the decision reported in AIR 
1952 Cal 455 (Sm, Sailabala Dassee v. 
H. A. Tappassier), which was also relied 
on by the court of appeal below, in sup» 
port of his contention that in this case 
there kas been an implied surrender, 
The facts of the case mentioned above 
are completely different from the facts 
of the present case and therefore, has 
no application. Mr. Banerji also relies on 
63 Ind App 140 at p. 153:(AIR 1936 PC 
77 at p. 79) (Gujarat Ginning and Manu- 
facturing Company Limited, Ahmedabad 
v. Motilal Hirabhai Spinning and Manu- 
facturing Co Ltd. Ahmedabad) and alsa 
on (1868) LR 3 HL 249 at p. 255 (Lewis 
H. Evans, Official Manager of the Agrix 
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culturists’ Cattle Assurance Co. v. Aeron 
Smailcombe). The principles laid down 
lin these cases do not help much: in -de+ 
ciding the issue of the present case, Tha 
only point that awaits decision is: whe- 
ther from the fact that the plaintiff is 
realising rents from the sub-tenants and 
the defendant is paying the original 
rent and that the defendant never rais~ 


ed any objection and did not take any - 


action against the sub-tenants it is prov- 
ed that there was an implied surrerder 
on the’ part of the defendant of his old 
tenancy and a new tenancy was created 
between the plaintiff and the defendant, 
I do not agree with the courts bdow 
_|when they find that there was implied 
surrender and a new relationship was 
created between the parties. The facta 
enumerated above do not go to establish 
the case of implied surrender and con- 
sequently, there is no question of crea 
tion of a new tenancy, In the result, the 
notice of ejectment which has been serv- 
ed on the defendant cannot be said tc be 
legal and valid and it must be held that 
the same is bad as it did not desc-ibe 
the defendant’s tenancy correctly. In 
view of my findings above, .it is not ne- 
cessary to pass any order on the appli- 
cation for taking into consideration the 
subsequent events, 


6. In the result, Secend Appeal No. 
1135 of 1971 is allowed on contest. Tha 
suit is dismissed. Consequently Secand 
Appeal No. 304 of 1973 is dismissed on 
contest. There ‘will be, however, no order 
for costs in these appeals, 

S, A. No. 1135 of 1971 allowed; 
S. A. No. 304 of 1973, dismissed, 
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Chiranjilal Agarwalla and another, 
Plaintiffs v. Jai Hing Investments and 
‘Industries Pvt, Ltd, and another, Defen- 
dants. 

Suit No. 1153 of 1969, D/- 28-9-1977. 

(A) Civil P. C. (5 of 1908), O. 9, R. 13— 
Suit for setting aside ex parte decree — 
Mere non-service of summons is not 
enough to find a cause of action for œt- 
ting aside a decree. AIR 1960 Cal 309, 
Foll. (Paras 17, 21) 

Anno: AIR Comm, C,P,C, (9th Ecn.) 
O, 9 R. 13 Notes 12, 18, 
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Chiranjilal v. Jai Hind Investments (Padma Khastgir J.) 


(Pr. Wo Cal. 177 


- (B) (Civil P. C. (5 of 1908), 0. 6, R. 4 — 
Pleadings — Fraud — Particulars of 
fraud must be given — General allega- 
tion of fraud, however strong the words 
in which they are stated, are insuficient 
even to amount to an averment of fraud 
of which any Court will take notice, ATR 
1960. Cal 309 and (0888) ILR 15 Cal 533, 
Foll. (Paras 17, 20) 

Anno; AIR Comm, C.P.C. (9th Edn.) 
06R4,N 2 > 

(C) Civil P. C. (5 of 1908), D, 9, R. 13 
and O. 6, R. 4 — Suit tọ set "aside ex 
parte decree ~~ Fraud — Decree cannot 
be set aside as fraudulent merely on 
ground of perjured evidence. AIR 1974 
Cal 393, Foll. (Paras 20, 21) 
Anno: AIR Comm, C .P. C, (9th Edn.) 
O. 6, R. 4, N. 2 and O. 9, R. 13, N. 12, 

(D) Civil P. C. (5 of 1908), 3, 40, R. 1 
— Receiver =- Receiver is nct an agent 
of the party for and on whose behalf he 


‘is appointed by Court —— Recəiver is an 


officer of Court. (1974) 78 Cal WN 414; 
AIR 1931 Cal 491; (1911) 1 Ch D 155, 
Rel. on. . (Paras 26, 28) 

Anno: AIR, Comm, C.P.C, 
O. 40 R. 1 N. 28. 
Cases Referred: 
AIR 1974 Cal 393 
(1974) 78 Cal WN 414 
AIR 1960 Cal 309 17 
AIR 1959 Cal 776:63 Cal WN 740 19 
AIR 1940 Cal 489:44 Cal WN 912 18 
AIR 1931 Cal 491 24 
(1911) 1 Ch D 155:103 LT 717, Boehm 

v. Goodall 27 
(1888) ILR 15 Cal 533 20 

Dr. S, Das with D. Shome, for Plain- 
tiffs; Hirak Kumar Mitter with Miss 


8th Edn.) 
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‘Shanta Mirchandani, for Defendant No. 1. 


ORDER:— This suit has been filed by - 
Chiranjilal Agarwalla and Puran Chan- 
dra Ram against the defendants Jai Hind 
Investments and Industries Private Ltd. 
and Krishna Kumar Bagla, inter alia, for 
a declaration that the ex parte, decree 
obtained by the defendant No. 1 on 27th 
June, 1966 passed in Suit Noa 1271 of 
1964 is fraudulent and void ang . the 
same is not executable against the de- 
fendants, the decree is liable to be set 
aside, for removal of attachment, dama- 
ges of Rs. 15,000, injunction, cost and 
other consequential reliefs The facts of 
this case shortly are, that under a hire- 
purchase agreement dated 22nd Jan., 
1962, the plaintiff No. 1 Chiranjilal Agar- 
walla obtain possession of a Bedford 
Diesel Truck bearing No, 3363815 on the 
engine and bearing Chassis No. J4LZP6-~- 
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99920 and Police Registration No. ORB 
1150. The plaintiff No. 2 was the guaran- 
tor under the said agreement. In the 
said suit the defendant No, 1 stated that 
as the entire stipulated amount under 
the hire-purchase agreement was not 
paid by the present plaintiffs, the defen- 
dant No. 1 had to file the said suit for 
recovery of the balance instalments as 
also for possession of the vehicle, in the 
alternative a decree for Rs, 15,000 being 
the market value of the said vehicle and 
other reliefs. The said suit was filed on 
10th July, 1964 and on 15th July, 1964 
an ad interim order was passed by this 
Hon’ble Court appointing Shyam Sunder 
Agarwalla, one of the employees of the 
defendant Ne. 1 as Receiver to take pos- 
session of the said vehicle, if necessary, 
with police help. On 31st July, 1964 the 
said ad interim order was made abso- 
lute. : 


2. The case of the plaintiffs in this: 


suit is first of all that there has been na 
service of writ of summons on them by 
Jai Hind Investment and by fraudulent 
suppression of summons and 
facts the said company obtained the ex 
parte decree and purported to execute 
the said ex parte decree against the de- 
fendant No, 2 by way of Execution Case 
No. 30 of 1968 filed before the Subordi- 
nate Judge, Bhubaneswar and caused the 
notice dated 27th July, 1968 to be serv- 
ed upon the plaintiff No. 2, asking him 
to.show cause as to why the said ex parte 
decree should not be executed against 
him by way of attachment of his pro- 
perty. It is the case of the plaintiff No. 2 
that on receipt of the said notice he im- 
mediately caused searches to be made in 


_the said Court and therefrom he came to 


know about the passing of the ex parte 
decree by this Hon’ble Court on 27th 


June, 1966 for Rs. 16,664 with interest. 


and cost and also a declaration was 
made to the effect that the defendant 
No. 1 was the owner of the said vehicle. 
As such the said company was entitled 
to possession of the same. Thereupon the 
plaintiff No, 2 made an application in 


_ the said execution case for an order that 


' the said ex parte decree passed by this 


Court was not executable against the 
said petitioner first of ell, on the ground 
as no writ of summons was served on 
him and secondly, because of the fact 
that the said suit had been settled by 
payment of a sum of Rs. 11,351 by the 
plaintiff No. 1 under a settlement arriv- 
ed at in the month of June, 1964. The 
said application was rejected by the 
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learned Subordinate Judge on 12th Feb., 
1969 on the ground that unless the ex 
parte decree was set aside, no order 
could be made on the said application. 


3. It is the case of the plaintiff No. 1 
that upon receipt of a notice by regis- 
tered post from Messrs. P, D. Himat- 
singka & Zo., he immediately came to 
Calcutta on 30th July, 1964 and after 
coming to the Old Post Office Street, he 
met an unknown Mouhrer and by paying 
8 annas to the said unknown person he 
came to know that his name ‘was appear- 
ing in the daily cause list. As such he 
immediately went to the office of the 
defendant No. 1 and paid a sum of Ru- 
pees 2,000 towards balance instalments. 
It is the positive case of the plaintiff 
No. 1 that while receiving the said sum 
of Rs, 2,000, the dezendant No. 1 never 
disclosed to him that any suit was filed 
against him by the defendant No, 1 and 
there has been a suppression of the said 
fact by the defendant No, 1. It is his 
further case that there was an agree- 
ment at the office of the defendant No. 1 
whereby the plaintiff No. 1 agreed to 
settle the matter and agreed to pay the 
balance amount to the defendart No. 1 
within a iew days’ time. Thereafter he 
came back to Jatni at Orissa) On ‘6th 
Aug., 1964, according to the plaintiff No. 
1 he went to Cuttack High Court where 
he met the defendant No. 2, Krishna 
Kumar Bagla and from him he came to 
know that he had gone to Orissa, as au~ 
thorised by the Receiver Shyamsunder 
Agarwalla, for the purpose of taking pos- 
session of the said vehicle. The defen- 
dant No. 1 showed him an authority let- 
ter granted by the Receiver and there 
it was agreed between the plaintiff No. 
1 and the said Krishna Kumar Bagla 
that upon payment of a stm of Rupees 
11,351 he would not take possession of 
the vehicle and would settle the matter 
with the plaintiffs. The plaintiff No. 1 in 
his evidence stated further that while 
such discussion for settlement was going 
on, Krishna Kumar Bagla telephoned at 
the office of the defendant No. 1 at Cal- 
cutta and received the authority to settle 
up the matter, It was further arranged 
that Krishna Kumar Bagla would visit 
Jatni on the following day where the 
said vehicle was lying in the custody of 
the plaintiff No. 2 at his garage and pay~ 
ment would be made there accordingly. 
Thereupon, on the following day Krishna 
Kumar Bagla went to Jatni. The said 


sum of Fs, 11,351 was paid. by Chiranji« 
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lal Agarwalla im the presence of Purna 
Chandra Ram and a document was sign- 
ed and executed by the said Krishna 
Kumar Bagla acknowledging the reczipt 
of the said sum and also recording there- 
fn. about the facts of the settlement of 
the suit and also he assured that. he 
would on his return to Calcutta cause 
the said suit to be settled and/or w-th- 
drawn. At that time, it is the case of the 
plaintiffs, that the said Krishna Kumar 
Bagle handed over not only the receipt 
being Exhibit B but also handed cver 
the letter of authority granted by 
Shyamsunder Agarwalla, the Recefver - 
appointed in the said suit. As such the 
said K. K. Bagla did not take possession 
of the said vehicle and on Sept. 19, 1964 
the said. vehicle although was previously 
lying seizeg by the police at the time 
whem Krishna Kumar Bagla went to take 
possession, it was subsequently released 
by them and handed over to the plein- 
tiffs, which according to them are still 
being rum im Orissa. 


4, Both the plaintiffs believed that 
the said suit had been settled on the 
said terms as agreed upon with Krishna 
Kumar Bagla. It is only after receipt of 
the notice of the said execution proceed- 
ing by the plaintiff No. 2 and it is only 
after reading in the newspaper ‘Samaj’ 
about the said execution proceeding that 
the plaintiff No. 1 came to know about 
the existence’ as also of the passing of 
the said ex parte decree whereupon zhe 
present plaintiffs filed this suit challeng- 
ing the said ex parte decree as accord- 
ing to them it was procured by exercise 
of fraud upon Court and they have given 
various particulars of fraud, collusion 
and conspiracy in the plaint. Accord_ng 
fo them, because of fraudulent suppres~ 
sion of summons and wrongly not Cis- 
closing true facts they had obtained an 
ex parte decree and wrongful attach- 
ment and thereby the plaintiffs suffe-ed 
damages to the extent of Rs. 15,000. 


5. It is the definite case of the defen- 
dant. No. 1 that there has been no sup- 
pressiom of summons and there has never 
been. any s&ttlement whatsoever between 
the plaintiffs and the defendant No 1 
as has been tried to be made out by -he 
plaintiffs im this case. It is the case. of 
the defendant No. 1 that with full knew- 
ledge of the pendency of this suit «he 
plaintiff Chiranjilal Agarwalla came to 
their office and paid a sum of Rs. 2,000 
on 3st. July, 1964 whereupon a receipt, 
although written.. in the handwriting of 
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Krishna Kumar Bagla but signed fer and 
on behalf of the company by one of the 
directors, was granted to Chiranjilal 
Agarwalla for the said sum of Rs. 2,000. 
On the receipt itself it wes written 
*without prejudice’ to indicate that the 
defendant No. 1 was accepting the said 
sum of Rs. 2,000 ‘without prejudice’ to 
its rights to proceed with the suit. ‘The 
defendant No, 1 denied that Krishna 
Kumar Bagla ever went to Jatni on Yth 
Aug., 1964 to settle the suit. It is the 
positive case of the defendent No. 1 
that the defendant No. 2 was sent to 
Cuttack by the Receiver Shyamsunder 
Agarwalla for the purpose of receiving 
or taking possession of car. As such he 
was not authorised to settle the suit on 
behalf of the Receiver or on behalf of 
the defendant No. 1. The defendant No. 
1 emphatically denied about the tele- 
phonic conversation that is allegea to 
have taken place between Krishna 
Kumar Bagla from Jatni with the defen- 
dant No, 1 at Calcutta The defendant 
No, 1 has seriously challenged the autho- 
rity of the defendant No. 2 either to-re- 
ceive money or to settle the suit on be- 
half of the defendant. No. 1. It is the case 
of the defendant No. 1 that save and ex- 
cept the directors of the company no em- 
ployee, whatever may be his position, 
had any authority . to receive the money 
or grant receipt or settle the suit on 
behalf of the company. The defendant 
No. 1 went so far as to challenge the 
correctness and authenticity and validity 
of the said agreement and also the signa- 
ture of Krishna Kumar Bagla on the 
document dated 7th Aug., 1964, Accord- 
ing to the defendant No, 1 it is a manu- 
factured document and does not bear 
the signature or handwriting of the de- 
fendant No. 2. In fact, an affidavit. has 
been filed by Krishna Kumar Bagla in: 
this suit denying the said settlement and 
also denying his own signature on the 
said document dated 7th Aug., 1964. It 
is the case of the defendant No. 1 that 
they have obtained the ex parte decree 
after due service öf writ of summons on 
both the defendants and also by disclos- . 
ing true and correct facts before the 
Court, As such the decree was not ob- 
tained by. exercising fraud upon this 
Hon’ble Court, It has denied all the par- 
ticulars of fraud, collusion and ecnspi- 
racy as made out by the plaintiffs in this 
suit. 

6. According to the defendant No. 1 


'the notice of motion in respect of the 


said .application for appointment of Re- 
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ceiver was served on both the plaintiffs 
herein by registered pcst with acknow- 
ledgment due which have been duly re- 
ceived by both the plaintiffs herein. It 
is also the case of the defendant No. 1 
in the said suit being Suit No. 127 of 
1964 that writ of summons was served 
on both the plaintiffs herein by register- 
ed post with acknowledgment due and 
both of them have received the writ of 
summons of the said suit by signing the 
acknowledgment receipt card. So far as 
the plaintiff No. 2 is concerned, the ac- 
knowledgment receipt card wes duly re- 
ceived back by Jai Hind Investment and 
Industries Private Ltd, but so far ag 
Chiranjilal Agarwalla is conc2rned, al 
though according to the defendant No. 1 
he was duly served with the writ of 
summons by registered post and he ac- 
knowledged the service of the same by 
signing the acknowledgrnent r2ceipt card 
but the same was not received back by 
Jai Hind Investment and Industries Pri- 
vate Ltd., and thereupon they made en- 
quiries with the General Post Office, Cal~ 
cutta and they were notified by © the 
G.P.O. by a letter that although the ac- 
knowledgment receipt card did not. come 
back, the said Chiranjilal Agarwalla was 
‘duly served with the writ of summons. 

7. After hearing Dr. S, Das, Barris- 
ter-at-law appearing wizh Mr. D. Shome 
for the plaintiffs and Mr. Hirak Kumar 
Mitter appearing with Miss Shanta Mir- 
chandani on behalf of the defendant No. 
I the following issues were raised at the 
time of hearing of this suit. The defen- 
dant No. 2 neither filed any written 
statement nor contesteq the suit at the 
time of hearing. 

ISSUES. 

1. (a) Did the defendant No. 2 repre- 
sent to the plaintiff Chiranjilal Agar- 
walla that he was authorised by defen- 


dant No. 1 to settle the Suit No. 1271 of - 


1964 with the plaintiff as alleged in 
paragraph 8 of the plaint? 

(b) If so, was defendant No. 2. actux 
ally so authorised by defendant No. 1? 


2. (a) Was there any agre®ment be- 
tween the defendant No, 2 on behalf of 
the defendant No. 1 and the plaintiff 
Chiranjilal Agarwalla that the latter 
would pay an agreed sum in full settle- 
ment of the claim of the defendant No. 1 
and that defendant No. 1 would file 
terms of settlement and withdraw the 
suit as alleged in paragraph 8 of the 
plaint? 

(b) If so, what-is the effeet thereof? - 


A.LR, 


3. Did Chiranjilal Agarwala pay a sum 
of Rs. 11,351 or any sum at all to defen- 
dant No. 2 as alleged in para 9 of the 
plaint? : 

4. (a) Are the defendants guilty of 
fraud, collusion and conspiracy as alleg- 
ed in para 13 of the plaint? 

_(b) If so, what is the effect thereof? 

5, (a) Have the plaintiffs been prejudic- 
ed.or suffered loss and darnages to the 
tune of Rs. 15,000 or at all by reason of 
the ex parte decree obtained by defen- 
dant No, 1 as alleged in para 15 of the 
plaint? 

(b) If so, what. is the effect thereof? 

6. To what relief, if any, are the plain- 
tiffs entitled? 

8 Both the plaintiffs Chiranjilal 
Agarwala and Purna Chancra Ram were 
examined on De Bene Esse examination 
before the Hon’ble Mr. Justice S., C, 
Ghose. The plaintiffs examined Mr. Puru- 
shottam Chatterjee, a handwriting ex- 
pert on their behalf. The plaintiffs while 
giving evidence have travelled far be- 
yond the case, as made out by them in 
the plaint, There has been very many 
material contradictions in their evidence. 
In fact, on the point of non-service of 
writ of summons although the plain- 
tiff No. 2 admitted of receiving the no- 
tice of motion sent by Messrs. P., D. 
Himatsingka & Co. by registered post 
with A/D and when confronted with the 
A/D card he admitted the receipt of the 
said notice and his cwn signature. But 
when he was shown the acknowledgment 
receipt card in receipt of the writ of 
summons he denied his signature and 


‘said that he was not aware of the filing 


of the suit save and excep: when Mr. 
Krishna Kumar Bagla wen: to Jatni for 
settlement of the suit and it is his fur- 
ther case that he never knew about thé 
passing of the said ex parte decree save 
and except when the execution proceed- 
ing was started against him at the Sub- 
ordinate Judge’s Court at Bhubaneswar. 
His case is that he was the guarantor un- 
der the said agreement only for a perio€ 
of two years and after the settlement of 
the suit on 7th Aug., 1864 he had ne 
liability whatsoever. either under the - 
said hire-purchase agreement or under 
the -ex parte decree which has been ob- 
tained by perpetrating fraud upon this 
Hon'ble Court. As such it is not binding 
on him. It is his case that money was 
paid in his presence by Chiranjilal Agar- 
wala and Krishna Kumar Bagla signed 
the document dated 7th Aug, 1964 im 
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acknowledgment of the said sum and his. 


own signature appears as one of the at 
testing witnesses. In’ answer to Q. 32 
Purna Chandra Ram stated that Krishna 
Kumar Bagla was sent by Shyamsunder 
Agarwala as his representative and hə 
went there to seize the car as per Court's 
order. According to him, in his applica- 
tion before ‘the executing court ha 
through inadvertence gave the date of 
settlement.as 24th June, 1964 instead of 
7th Aug., 1964. He could not annex a 
copy of the letter of Mr. Krishna Kumaz 
Bagla and also of - Mr. Shyamsunde> 
Agarwalla with the said application as 
according to him all these original papers 
were lying with the plaintiff No. 1 a 
Bhubaneswar. As such, he could not avai! 
of the opportunity of bringing those 
documents before the learned Court. The 
sum and substance of the plaintiff No. 1'e 
evidence is that he has not been servec 
with the writ of summons in the earlier 
suit but he was served with a notice 
from Messrs. P, D. Himatsingka & Co. by 
registered post with A/D. According to 
him, after receipt of the said notice he 
came to Calcutta and settled the suit by 
part payment of Rs. 2,000 on 3lst July, 
1964 at the office of the defendant No. 1 
under the circumstances stated above. 
His positive case is that while making 
payment of Rs. 2,000 on that day the fact 
of pendency of the suit was suppressed 
from him by the defendant No. 1.. His 
second version of the agreement is that 
it was arrived at at the corridor of the 
Cuttack High Court whereupon the said 
Krishna Kumar Bagla went to Jatni, re- 
ceived the said sum of Rs, 11,351 and 
granted the receipt which is Ex. ‘B’ here- 
in and also handed over to him the ori- 
ginal authority letter which was given 
by Shyam Sunder Agarwala to him . to 
take possession of the car. His positive 
case is that Krishna Kumar Bagla had 
an authority to settle as he had a talk 
with the defendant No. 1 over the tele- 
phone from Cuttack to settle the suit 
(Q. 83). According to him, earlier he en~ 
tered into a contract with one Jagmohan 
Misra for the purpose of plying the said 
vehicle and at his instance the said vehi- 
cle was seized by the police. Both the 
said Jagmohan Misra and also Chiranji- 
lal Agarwala approached the defendant 
No. 2 Krishna Kumar Bagla for getting 
the said seizure released and handing 
over the vehicle. upon payment of money 
to Krishna Kumar Bagla. Ultimately, 
Krishna Kumar Bagla agreed to settle 


the matter with Chiranjilal Agarwala . 


and accordingly money was paid, as a - 
result whereof the vehicle was not seiz- 
ed, The seizure made by the police was 


-lifted and the vehicle was handed aver 


to the plaintiff No. 1 on 19th Sept., 1964, 
In answer to Qs. 266 and 267 he has 
stated that Mr. Bagla was. the ‘chief em- 
ployee’ of the defendant No. 1 and he 
had the authority not only to accept 
money but to settle the suit on behalf of 
the defendant No. 1. Although it is his 
case that number of receipts in respect 
of the instalments paid by Chiranjilal ` 
Agarwala have been given and signed by 
Krishna Kumar Bagla; none of the said 
receipts the plaintiffs could produce at 
the time of hearing of this suit, Curious- 
ly enough, in answer to Q. 282 he frank- 
ly admitted that he did not know whe- 
ther Krishna. Kumar Bagla had authority 
to sign on behalf of the defendant No. 1 
but definitely he was the ‘chief emplo- 
yee’ of the said company. In answer to 
Q. 308, he has stated that K. K. Bagla 
did not tender the money to his emplo- 
yee, It is his case that he sold off one 
of his trucks in the year 1963 and receiv- 
ed a sum of Rs. 10,000 and kept the said 
money with him, Furthermore, he carri- 
ed on the business of transporting fire 
woods and thereby he also procured 
money. At the time of cross-examination 
of the plaintiff's witnesses Mr, Mitter 
appearing for the defendant No. 1 did not 
admit the letter of authority given by 
Shyamsunder Agarwala to Krishna Ku- 
mar Bagla for taking possession of the 
said vehicle although at the time of argu- 
ment he admitted the document being 
executed by Shyamsunder Agarwala. 


$. The evidence of the handwriting 
expert as examined by the plaintiffs is 
that Ex. ‘B’ being the receipt granted by 
Krishna Kumar Bagla on Tth Aug., 1964 
is signed by Krishna Kumar Bagla and 
he has compared the same with the sig- 
nature of Krishna Kumar Bagla appear- 
ing on an affidavit affirmed by Krishna’ 
Kumar Bagla in connection with this 
case on 4th May, 1969. He has compared 
both signatures and according to him- he 
has given a considered opinion on 5th 
May 1967. He has found a lot of 
similarity between the two signatures 
and the nature. of combination of some 
of the letters is same in both the 
signatures -and according to him both 
the signatures do not portray any signs 
of imitation as he has: found while 
analysing both the signatures, the in- 
dividual peculiarities. of the writer pre- 
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sent in both the documents. He was 
cross-examined at‘length by Mr. Mitter 
and during that he admitted in his 
cross-examination that in ths absence of 
more specimen writings. of Krishna 
Kumar Bagla he found some difficulty 
while examining both the signatures but 
still he was persistent in his evidence 
that in spite of the said difficulty he is 
corifident that both the signatures were 
put by Krishna Kr. Bagla. It is to be noted 
thet the first signature was given in the 
year 1964 and the second signature was 
given in the year 1939 and also under 
the peculiar circumstances in the sense 
when already a suit has been filed by the 
plaintiffs against the defendant No. 1 as 
also against the defendant No. 2; under 
these circumstances, it is only natural 
that the signature given in the affidavit 
would be a very cautious one and would 
be put in a clever manner. Any one by 
comparing both the signetures would 
come to the conclusion that they have 
been put by the same person although 
there are some variations which can bé 
attributed to the fact that there has been 
a time lag between the putting of the 
said two signatures, the special circum- 
stances under which the second signature 
was put and those discrepancies can 
easily be said to be of natural variations 
only. The nature of combinations oi 
some of the letters is strikingly similar. 
While examining the said documents the 
handwriting expert was not told which 
one was the questioned and which one 
was the admitted documeni' and accord- 
ing to me his approach of comparing the 
two signatures was done in a correct 
manner and he has given an honest opin- 
ion about the same, An application was 
taken out by the plaintiffs in this suit 
for an order directing the defendant No. 
1 to disclose more specimen signatures 
of Krishna Kumar Bagla for the purpose 
of handing them over tp the handwriting 
expert for his examination and opinion 
but the said order was not complied with 
by the defendant No. 1 on the ground: 
that they did not have any other signa- 
ture of Krishna Kumar Bagla in their 
office, 


10. The plaintiffs examined only ore 
witness being the Secretary of the de- 
fendant company. His evidence is that 
he worked with the company for 20 years 
as Assistant Manager ard Secretary. 
Krishna Kumar Bagla anc Shyamsundar 
Agarwala were mere clerks and they 
were not ‘chief employees’ as claimed by 


the plaintiffs. His evidence is that 
Krishna Kumar Bagla used to write out 
receipts, papers and documents but he 
had no authority to grant receipt for 
any payment made to the company, fer 
less had he authority to settle the suit 
on behalf of the company. Even from 
the receipt granted for Rs, 2,000 which 
was given on 31st July 1964 ‘it would ap- 
pear that the body of the receipt was 
written by Krishna Kumar Bagla but it 
was signed by KEundanmal Saraogi, a 
director of the company. According to 
him, although he was Secretary and As- 
sistant Manager, he had no authority to 
grant receipt or settle the suit, Except 
the directors nobody -had the capacity or 
the authority to compromise the suit on 
behalf of the company. He has most em- 
phatically denied the receipt of the sum 
of Rs. 11,351 on 7th Aug., 1954 or on any 
other date. He has denied the fact of 
settlemént on the payment of the said 
sum or any other sum. According to him, 
Krishna Kumar Bagla used to draw a 
sum of Rs. 400 per month and Shyam 
Sundar Agarwala drew a sam of Rs, 250 
per month. In cross-examination, he kad 
admitted that Krishna Kumar Bagla was 
sent by the Receiver to take possession 
end also by the company to start execu- 
tion proceedings in Bhubaneswar Court 
but he has positively denied the authority 
of Krishna Kumar Bagla to settle the 
suit and also of the alleged telephonic 
conversation. According to him, the ex 
parte decree was passed on 27th June 
1966 but the execution proceedings stert- 
ed in the year 1968. In his cross-exami- 
nation Dr. Das suggested to him that the 
books of account of the company had 
not been disclosed by the defendant No. 
1 otherwise from those books of account 
it would have been evident that such a 
sum oz Rs, 11,351 hed keen paid by 
Krishna Kumar Bagla to the compeny. 
At that stage a prayer was made by Mr. 
H, Micter that leave should be given to 
his cliant to disclose the books of ac- 
count to show that in fact there is no 
such entry to that effect. Although Dr. 
Das opposed to such disclosure being 
made, I felt myself that in order to find 
out the truth and in order to come to 
the conclusion whether in fact such a 
settlement had been entered into by and 
between the plaintiffs and the defendant 
No. 1 and payment received or not, en- 
tries in the books of account weuld be 
very much relevant. As such, I permit- 
ted the defendant No. 1 to disclose the 
said books and after giving an opportu- 
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nity to. Dr. Das to take inspection of the 
same and to cross-examine the .defer- 
dant No. T's witness P, D, Mundra œn 
the said books. From the entries disclos- 
ed in the said. books of account it wouid 
appear that there is no. such credit entry 
of Rs. 11,352 m favour of the plaintifs 
on 7th Aug., 1964 or on any later . date, 
The last payment in respect of the sad 
hire-purchase agreement was made an 


31-7-64 for a sum of Rs. 2,000 and there 


is such an entry to that effect in the said 
books of account, 


‘11. The evidence of P. D. Mundra re- 
garding the particulars of the dues of 
the defendant No. 1 from the plaintiffs 
and also his ‘evidence regarding tke 
whereabouts of Shyamsundar Agarwala 
is far from satisfactory. His evidence 
that Krishna Kumar Bagla had no at- 
thority to settle the suit on behalf of the 
defendant No. 1 would be supported by 
Exhibit 'B’ itself. By reading the sak 
document it would show that he was at 
thorised by the Receiver ‘Shyamsunder 
Agarwala to take possession of the said 
vehicle and he was authorised to do 
everything in respect of taking posses- 
sion of the said vehicle which would be 
binding on the Receiver.. From the said 
Exhibit. ‘B’ it would not appear thet 
Krishna Kumar Bagla was authorised by 
the defendant No. 1 to go and take pos- 
session of the vehicle or to accept money 
or to. settle the suit. It would also appear 
from the letter of authority given b7 
Shyamsundar Agarwala that he gave th2 
authority to Krishna Kumar Bagla ‘as a 
Receiver appointed by the Hon'ble Court 
and not as an employee of the defen- 
dant No. 1. From these two documents 
the plaintiffs should have been put om 
guard that Krishna Kumar Bagla had 
authority only from.the Receiver to take 
PossGssion and not to settle the sui 
either on behalf of the Receiver or om 
behalf of the. defendant No.- 1. It would 
appear from the order appointing ` the 
said Shyamsundar Agarwala as Receiver 
over the said vehicle that he was only 
appointed Receiver to take possession o= 
the vehicle if necessary with police help 
and to do nothing further. So any. pay~ 
ment received by Krishna Kumar Bagle 
on behalf of the Receiver Shyamsundar 
Agarwala and also the fact of entering 
int> a settlement of the suit would defi- 
nitely be beyond the scope of appoint- 
ment of the Receiver. Shyamsundar 


Agarwala when giving the authority | tc 
Krishna Kumar Bagla to go and take 
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possession of the car was acting as an 
officer of Court and not in the capacity 
of an employee of the defendant No. 1. 
As an officer of Court he. himself could 
not act beyond the scope of his appoint- 
ment nor could he go and settle the suit 
on behalf: of the defendant No. 1, The - 
Receiver is not definitely an agent ‘of the 
company or an agent of the party for 
whom or on whose behalf he was ap- 
pointed a Receiver of the Court. So any 
representation made either by Krishna 
Kumar Bagla or by Shyamsundar Agar- 
wala cannot be binding on the defendant 
No. 1. Moreover, it would appear that the 
company has neither accepted the . said 
settlement nor has ratified: either the act 
of. Krishna Kumar Bagla or the act of 
Shyamsundar Agarwala. The authority 
of Krishna Kumar Bagla obtained: by 
telephonic conversation from Cuttack as 
stated by Chiranjilal Agarwala is. not ac- 
ceptable in view of the fact. that the 
plaintifis did not choose to write a letter. 
to the defendant No. 1 stating that they 
had made any payment to Krishna Ku- 
mar Bagla in full and final settlement 
of the suit. As a result whereof the suit 
should be settled accordingly, No cor- 
respondence seemed to have passed by 
and between the plaintiff No, 1 and. the 
defendant No. 1. I feel that it was a duty 
of the plaintiff No. 1 to write immediate- 
ly to the defendant. No. 1 and confirm. 
the settlement arrived at by end be- 
tween. the. plaintiffs and the defendant 
No. 2. 


12, Mr. P. D.. Mundra in answer to 
Q. 133 had admitted that the letter of 
authority which was given to Krishna 
Kumar Bagla, was given by Shyam- 
sundar Agarwala as the Receiver and 
not by the defendant No. 1. Although 
the plaintiffs have tried to make out a 
case in evidence that after the settlement 
was entered into at Jatni they wrote a 
letter to the defendant No. 1 enclosing 
a copy of the receipt to Krishna Kumar 
Bagla, but the said part of this evidence 
is not acceptable in view of the fact that 
neither it has been disclosed inthis suit 
nor the said letter has been pleaded any- 
where in the plaint.. The books of ac- 
count that were disclosed by. the defen- 
dant No. 1 is the party ledger books and 
those books were tendered and marked. 
as Exhibit ‘4A’. According to Mr, Mundra 
the entries in the said books regarding. 
the plaintiffs’ account were mede by 
Krishna Kumar Bagla. Those books have 
been audited by the auditors and the 
balance sheet has been prepared after 
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taking into consideration of the entries 
in the said book. The suit was filed in 
the year 1964 the decree was obtained 
on 27th June, 1968. From this fact also 
it will appear that the defendant No. 1 
was not in any undue haste of obtaining 
the ex pare decree and also of getting 
the said decree executed within a year 
of passing of the decree during which 
period service of notice of execution on 
the plaintiffs would nct have arisen. Had 
there been any collusion and conspiracy 
between the. defendants Nos. 1 and 2, 
then the conduct of the defendant No, 1 
in obtaining the decree after two years 
of the filing of the suit in spite of the 
fact that the defendants in the said suit 
did not contest the same and also be- 
cause of the fact that the defendant No. 
1 did not put the decree into execution 
within a year would show that the de- 
fendant No. 1 had no mala fide intention 
or any ulterior motive as tried to be 
made out by the plaintiffs in this suit. 
13. The evidence of the plaintiff No. 
1 and plaintiff No. 2 that they have _ not 
.been served with the writ of summons 
is not acceptable by me. By comparison 
ef both the postal acknowledgment re- 
ceipt cards so far as the plaintiff No. 2 
is concerned it would show that those 
two cards had ‘been signed by the plain- 
tiff No, 2 himself. Service of writ of 
summons on plaintiff No. 1 although is 
not supported by acknowledgment re- 
ceipt card duly signed by him but the 
report of the G.P.O. would show that 
such a registered cover was served on 
- the plaintiff No. 1 and he duly accepted 
the service of the same although the 
original acknowledgment . receipt card is 
misled and could not be delivered to the 
defendant No, 1. Although the plaintiff 
No, 1 has stated that he did not know 
anything about the filing of the suit be- 
fore 7th Aug., 1964, when Krishna Ku- 
mar’ Bagla went to Cuttack to take pos- 
session of the car for the first time he 
came to know about the same, his own 
ease is, that pursuant to the service of 
the notice of motion by registered post 
by Messrs. P. D. Himatsingka & Co. he 
came to Calcutta on 50th July, 1964, saw 
his name in the daily cause list in the 
Old Post Office Street area and immedi- 
ately went to the office of the defendant 
No. 1 to settle the matter, that would 
not only show that he had full know- 
ledge of the suit but also he was _ too 
eager to settle the suit. Moreover, when 


on 7th Aug., 1964, Krishna Kumar Bagla 
went to Cuttack and showed him: the 
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letter of authority granted by Shyam- 
sundar Agarwala and also told him 
about the order of the Hon'ble Court 
appointing Shyamsundar Agarwala ad 
Receiver in the said suit he had full 
knowledge of the pendency of the said 
suit and in fact entered into an agree- 
ment with the said Krishna Kumar 
Bagla by payment of Rs. 11,351. He has 
also come to know about the passing of 
the said ex parte decree from Purna 
Chandra Ram, the plaintiff No. 2 herein 
from the notice that he has received in 
the execution proceeding. He has alse 
read about the said execution proceed- . 
ing in the Oriya Newspaper ‘Samaj‘. 


14. From all the facts as stated abovs 
it would be apparent that both the plain- 
tiffs not only had knowledge of the ex- 
istence of the suit but they were also 
served with the writ of summons by re- 
gistered post. Moreover, they were ‘too 
eager to settle the suit with the defen- 
dant No. 1, In any event, in view of the 
amendment of the Civil P. C. by the 
amending Act of 1976 under O. 9, R. 13 
a specific provision has been made to 
the effect that no court shall set aside 
the decree passed ex parte merely on 
the ground that there has been an irre- 
gularity in the service of the summons 
if it is satisfied that the defendants had 
notice of the date of hearing and had 
sufficient time to appear and answer the 
plaintifts’ claims, i 


15. The plaintiffs have also challeng- 
ed the ex parte decree on the various 
grounds of fraud as set out in the plaint. 
But the oral- evidence regarding particu- 
lars of fraud are different from the par- 
ticulars as pleaded in the plaint, 


16. In para 13 of the plaint the plain- 
tiffs have challenged the ex parte de- 
cree dated 27-6-86 in the said Suit No. 
1271 of 1964 not only on the ground of 
non-service of writ of summons but also 
on the ground that the said decree was 
procured by exercise of fraud upon 
court and have given particulars of 
fraud, collusion and conspiracy in para 
18 of the plaint. The main instances of 
such fraud as given by the plaintiffs are 
collusion and conspiracy, fraudulent, 
suppression of service of writ of sum- 
mons, the postman never tendered the 
writ of summons on the plaintiffs, the 
defendant No. 1 obtained Rs. 2,000 on 


*31-7-64 by suppression of the pendency 
of the suit. The defendant No. 1 did not 


give credit for the receipt. of sum of 
Rs, 11,351, the defendants fraudulently 
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prevented the plaintiffs from knowing 
that an ex parte decree had been passed 
until 27th June 1968 when the said exe- 
cution proceedings were started, There 
wes collusion and conspiracy between 
the defendant No. 1, defendant No. 2 and 
Shyamsundar Agarwala and lastly, tne 
fact of non-receipt of the service of the 
writ of summons was not brought to ine 
notice of the Court at the time of ob- 
taining the ex parte decree, [t would 2e 
evident that an affidavit of service was 
filed in the said suit where all the facts 
‚regarding the service of writ of sum- 
mons on both the plaintiffs have ben 
stated and there has been no suppres- 
sion of the mode of service from the 
court while obtaining the said ex parte 
decree, The plaintiffs have led no eri- 
dence to show that the postman concern~ 
ed never tendered the writ of summons 
to them nor the plaintiffs did anywhere 
allege that there was collusion and con- 
‘spiracy between the defendant No. 1 and 
the process server as also the postman 
concerned. As it is the positive case of 
the defendant No.’ 1 that they never re- 
ceived the sum of Rs. 11,351 nor thay 
have entered into any settlement with 
the plaintiffs either directly or through 
Krishna Kumar Bagla, the question of 
bringing the fact to the notice of tie 
court while obtaining the ex parte de~ 
cree did not arise, 


17. In a case reported in AIR 
Cal 309 (Atul Chandra Sarkar v.. 
Bengal Commercial Bank Ltd.) it 
been held bya Division Bench of 
Hon'ble Court presided over by Mr, 
tice K. C. Dasgupta, Chief Justice aad 
Mr. Justice G. K, Mitter that “mere non- 
service of summons is not enough to find 
a cause of action for setting aside a de- 
cree, General allegation of fraud, how- 
ever strong the words in which they are 
stated, are insufficient even to amount to 
an avermént of fraud of which any 
court ought to take notice. The expres~ 
sion ‘suppression of summons’ by itself 
does not amount to sufficient averment 
of fraud. By itself it meang little mare 
than not serving it, there should have to 
be an averment that there was collusion 
between the process server and the iden- 
tifier or that there was a deliberate mis- 
leading of the process server or other 
similar allegations”, 

18. It has also been held in that case 
that a decree would not be set aside on. 
the ground that it was obtained ‘by 
mé&ans of perjured evidence, If a decree 
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is allowed to be attacked in this manner 
then there would be :never any finality 
of any litigation, In another case report- 
ed in 44 Cal WN 912 at p. 914: (AIR 
1940 Cal 489 at p. 492) it has been held 
“To us it seems that to sustain an action 
for setting aside a decree on the ground 
of fraud, the fraud alleged must be ac- 
tually positive fraud, a meditated and 
intentional contrivance to keep the par- 
ties and the Court in ignorance of the 
real facts of the case and obtaining that 
decree by that contrivance.” 


19. This dictum was approved of in a 
case reported in 63 Cal WN 740: (AIR 
1959 Cal 776) (Nemichand Tatia v. 
Kishinchand Chellaram India Ltd.). 


20. In a case reported in AIR 1974 
Cal 393 (Sm. Swarnalata Devi v: M/s. 
Krishna Iron Foundry and Metal Works 
Pvt, Ltd.), it has been held that a decree 
cannot be set aside as fraudulent merely 
on the ground of perjured evidence. It 
is a well-established rule that under 
mandatory provisions of Order 6, Rule 4 
particulars of fraud must be given as 
has been held by Judicial Committee in 
(1888) ILR 15 Cal 533 (Gunga v. Tiluck 
Ram) general allegations however strong 
are insufficient even to amount to an 
averment of fraud of which any court 
will take notice. Particulars of fraud not 
only should be given in the pleadings 
but evidence also must be led in sup- 
port of such averments, From the gene- 
ral trend of deĉisions of this Hon’ble 
Court it would appear that even if evi- 
dence which was adduced either on affi- 
davit or by oral testimony which al- 
though may amount to perjured evi- 
dence but that fact by’ itself would not 
be sufficient to set aside a decree. 


21. So, applying the said principle, 
even assuming that the defendant No. 1 
has tendered perjured evidence in thej. 
earlier suit as submitted by Dz. Dag orj. 
that the service of the writ of summons 
was not done, these facts alone would 
not be sufficient to set aside the ex parte 
decree. Moreover, there has been diver- 
gence between the pleading and evidence 
as laid by the plaintiffs on the point of 
fraud and non-service of writ of sum- 
mons. 

22. Dr. S. Das, appearing on behalf of 
the plaintiffs submitted that there was 
a valid agreement entered into by and 
between the plaintiffs and the defen- 
dants and Exhibit ‘B’ being the docu- 
ment dated 7th Aug., 1964 was a forged 


document. Moreover, he submitted that 
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the settlement that was arrived at be- 
tween the plaintiffs and the defendant 
No, 2 was in fact made by the defendant 
No, 2 on behalf of the defendant No. 1. 
His case is that had Exhibit ‘B’ been a 
forged document then the defendant No, 
1 would not have been reluctant in dis~ 
closing further documents containing th® 
signature of Krishna Kumar Bagla fot 
which an order was obtained by the 
plaintiffs on 27th March, 1967. Accord~ 
‘ing to him Mr. Mundra has admitted in 
his evidence that Krishna Kumar Bagla 
used to sign the pay slips and thosa 
documents must be with the defendant 
No. 1. Mr, Das has submitted that as Mri 
Krishna Kumar Bagla went to Cuttack 
to take possession of the car and es he 
did not take possession. of the car on 
that occasion, that fact would: show that 
there must have been a setilement with. 
Krishna Kumar Bagla, pursuant ta 
which he refrained from taking posses- 
sion of the said vehicle even knowing, 
fully well where the said vehicle was 
lying. He has further submitted that. as 
the said vehicle was lying under a sei- 
zure made by the local police, Krishna 
Kumar Bagla must have thought it prus 
dent to accept money from the plaintifis 
in lieu of by getting involved in further 
litigation for taking possession of the, 
said vehicle, It is his further case that 
although according to his clients the 
police released the said vekicle on 19th 
September, 1964 but the defendant No, I 
did not take the opportunity of getting 
the possession of the same from tha 
plaintiffs. As such, it should be held that. 
there must have been a settlement. with 
the plaintiffs and the defendants repard~ 
i the said vehicle otherwise the 
defendant No, -1 in execution of the ex 
parte decree would have preceeded to 
take possession of the said. vehicle. But 
on that part the defendant No, Ps coun- 
sel submitted that as the said . vehicle 
was lying in dismantled condition and in 
‘pieces for repairs it was not possible for 
the defendant No. 1 to go and take pos- 
session of the same. Dr. Das submitted 
that the Receiver had authority not only, 
to take possession of the said vehicle but 
also to receive money, By looking at tha 
original order passed by the Hon'ble 
Court appointing Shyamsundar Agarwala 
as Receiver it would show that the Re- 
ceiver was appointed only to take posses- 
sion if necessary with police help and he 
was not given ‘any further power in res~ 
pect of the same, When it is desired by 
Court that the Receiver should have 
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wider power than it: is specifically men- 
tioned in the order that apart from tha ` 
powers: ag mentioned’ in the order ap- 
pointing the Receiver, the Receiver 
would have all other pewers as envisag+ 
ed under Q 40 of the Civil P. Œ. So im 
my opinion in this ease the Receiver 
Shyamsundar Agarwala had only tha 
power to go and take possession of the 
said vehicle and! hold! the same till fure 
ther order being made by this Hon'ble 
Court. He neither was given the power 
and/or authority to receive money or to 
settle the suit: on behalf of the defendant 
Ne, 1. It is his further case that. any aet 
done iby an agent in the course of tha 
employment would be binding on the 
Master. He has, argued that fraud has 
heen committed by defendants Nos 1 
and 2: by suppressing material facts at th® 
time of. obtaining the said ex parte qe- 
creg, As: such, according fo him the de= 
cree should be set aside and necessary - 
orders be made as: prayed for in the 
plaint. He had admitted at the time of 
his argument. that: he has not been able 


to. give evidence and substantiate 
the case as made out in the plaini: . 
regarding the damages that have 


been. suffered by the plaintiffs. He has 
further submitted that the defendant. 
‘No, 2 has been implicated as a party de= 
fendant, to this: suit: so. that the matter 
may be tried in his presence, As: such 
the plaintiffs. did not make any prayer 
for any decree being passed’ against. the 
defendant No. 2: personally. 


“Where. an act. is dene by am agen? 
which: is net within. the scepe of the 
agent’s, express. or implied. authority, or 
falls outside the power (ar) apparent 
scope of his authority, the principal is. 
not, bound. by, or Hable for, that act, ever. 
if the opportunity to. do it arose out of. 
the agency and it was purported: to be 
done on his. behalf, unless: he: expressly 
adopted it by taking the benefit. of ït or 
otherwise.” (Halsbury’s. Laws of Engs. 
land, Vol, 1, 4th Edn., para 820). 


23. In a case reported in (1974) 73 
Cal WN 414 (Bangeswari Cotton Mills: 
Ltd. v. Dhanraj Govindram) one of the 
points. arose regarding the position of 
the Receiver appointed by Court, In that 
case it has been held by thie Hon'ble 
Arun Kumar Mukherjee and Sisir Kumar 
Mukherjee JJ. that a Receiver is not an 
agent. of the company. In fact, after the 
Receiver is: appointed the company is. no 
longer competent to make contracts. 
either. as. principal or through an agent, 
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“A Receiver appointed by court is an 
«officer of court. He is therefore mot an 
agent for any man, but a principal as 
such personally liable ġo all such per- 
sons contracting with him unless his per- 
sonal liability is excluded by the express 
terms of the contract subject to a cormre~ 
lative right to be indemnified out of 
the association or liabilities properly Im- 
curred:” 


“What is the position of such a Re- 
weiver and Manager? He is not the agent 
of the company. They do not appoint 
him. He is not bound to obey their direc- 
tions and they cannot dismiss him how- 
ever much they may disapprove of the 
mode in which he is carrying on the 
business. Only the court can*dismiss him 
or give him direction as te the mode of 
garrying on business, or interfere with 
him if he is not carrying on the busines? 
properly. 

He must act in pursuance of ‘his appoint- 
ment on his own responsibility and not 
a an agent. The company cannot be 
liable for he is not their agent. ‘There~ 
fore, any order which he may give an- 
der such circumstances must prima 
facie be taken to be orders given on his 
own responsibility and credit,” 

(Lord Esher M. R.) 

24. In Ramnarayan Satya Pal v. Carey 
reported in ATR 1931 Cal-491 it has been 
uheld that persons who are contracting 
‘with a Receiver and are cognizant of his 
appcintment must be taken to Know that 
the Receiver is contracting as princ-pal 
and not as an agent of the company. 

25. “Some of the people in a company 
are mere s€rvants and agents who are 
wothing more than hands to do the work 
and cannot be said to represent the mind 
or will Others are directors and mana- 
gers who represent- the directing mind 
and will of the company and concrol 
what it does. The state of mind of these 
managers is the state of mind of the 
company and is treated by Jaw as such.” 

26. Applying the abpve principles to 
the facts of the present case it would 
be apparent that the Receiver was not 
an agent of the company and he cannot 
act beyond the scope of his. appointment 
which specifically empowers him to take 
possession of the -vehicle. Neither he nor 
Krishna Kumar Bagla who according to 
ühe above definition were mere servants, 
As such, neither under the order of ap- 
pointment nor otherwise they could 
enter into any settlement by giving up 
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the rights of the. company not only to 
the possession of the car but also of the 
ownership and for a sum of Rs. 11, abt 
only or at all. 

27. In a case epod in (1911) 1 Ch D 
153 it has been held that “Receiver is 
not an agent of the parties and’ they 
cannot control him.” 


28. A Receiver is not an agent of the 
party for and on whose behalf he is ap- 
pointed by Court but the Receiver is an 
officer of Court, In this respect reference 
may be made to a case reported in 
(1974) 78 Cal WN 414. 


29. In view of the facts stated and 
also in view of the.Jaw applicable in this 
ease, I am of the opinion that Krishna 
Kumar Bagla went to Cuttack for the 
purpose of taking possession of the vehi- 
cle and on that occasion he was sent and 
he went as the representative of the 
Receiver Shyamsundar Agarwala only to 
take possession of the car. He went there 
as a representative of the Receiver on 
that occasion and definitely not as an 
agent of the defendant No. 1, otherwise 
he would have been also fortified with 
the letter of authority from the defen- 
dant No. 1. It would be obvious from the 
plain reading of the letter given by 
Shyamsundar Agarwala to Krishna Ku- 
mar Bagla that he was given the autho- 
rity to take possession of the car and do 
nothing further. The Receiver has speci- 
fically stated that whatever actions would 
be taken by Krishna Kumar Bagla re- 
garding taking possession of the car 


` would be binding on the Receiver and 


be treated as if they heve been done by 
the Receiver, The Receiver himself did 
not give him the authority in the- said 
letter to receive money or to settle the 
suit. I am of the opinion that Krishna 
Kumar Bagla while he was in Cuttack to 
take possession of the car must have 
entered Into some sort of agreement or 
arrangement with the plaintiffs other- 
wise the plaintiffs would not have with 
‘them the receipt dated 7th Aug., ` 1964 
as also the letter of authority given by 
Shyamsundar Agarwala. Krishna Kumar 
Bapla must have received the money 
after which he has given out the said 
receipt duly signed by him. I accept 
that’ part of the evidence as given by the . 
plaintiffs in this suit and also I accept. 
‘the evidence of the handwriting expert 

and I hold that there has been an agree- 

ment iby and between the plaintiffs and 

the defendant No. 2 as a result whereof 

the said: document dated 7th Aug., 1964 
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‘being Exhibit ‘B’ came into existence. 
Krishna Kumar Bagla put his signature 
at the bottom of the document as also 
on the right hand corner of the said 
document. If it was a case of forgery, 
putting one signature at the bottom - of 
the writing on Exhibit 'B’ . would have 
been enough and the forgerer would not 
have taken the double risk of forging 
Krishna Kumar Bagla’s signature again 
on the right hand corner at the top of 
the document, In the said document the 
name of father of Krishna Kumar Bagla 
has been given and also various legal 
terms and phrases have been used, 


30. Considering the above facts, I 
hold that the said document is not a 
forged or a manufactured one. Unless 
payment was made to Krishna Kumar 
Bagla, he woud not have given the re- 
ceipt nor would he have parted with the 
letter of authority given by Shyam- 
sundar Agarwala. In the said document 
Krishna Kumar Bagla states himself that 
he was the authorised agent of the Re- 
ceiver Shyamsundar Agarwala but no- 
where he has stated that he has signed 
the said document as an agent of the de- 


fendant No, 1 or that he has 
been authorised by the defendant 
No. 1 either to accept money. or 


to .give up possession or surrender 
ownership of. the said vehicle to the 
plaintiffs. Why should defendant No. 1 
give up his right of ownership? If it was 
the intention of the plaintiffs to manu- 
facture a document which would not only 
absolve them of the liability under the 
said agreement but also that would be 
binding on the defendant No. 1, what 
prevented them from including one line 
in the said document to the effect that 
Krishna Kumar Bagla was also authoris- 


ed by the defendant No, 1 to receive. 


money and also to settle the suit. This 
also goes to show that the document 
must be a genuine one and executed by 
Krishna Kumar Bagla himself in the 
presence of two witnesses. But definitely 
the said agreement cannot be held to 
have been entered into by and between 
the plaintiffs and the defendant No. L 


31. I answer issues Nos. 1 (a) and (b) 
in the negative. 


32. So far as Issues Nos, 2 (a) and (b) 
are concerned, I hold that the agree- 
ment that has been entered into by and 
between the plaintiffs and the defen- 


dant No. 2 was not on behalf of the de« : 


fendant No. 1. As such, the said agree- 
ment entered into by and between the 
plaintiffs and the defendant No. 2 is not 
binding on the defendant No. 1. 


33. J answer Issue No, 3 in the af 
firmative. 


34. I em neither satisfied nor cons 
vinced with the evidence given by ‘the 
plaintiffs regarding fraud, collusion and 
conspiracy, as alleged in para 13 of the 
plaint. Accordingly, I answer issues Nos, 
4 (a) and 4 (b) in the negative. 


35. The plaintiffs have failed to giva 
any evidence regarding loss and dama- 
ges suffered by them either for Rs. 15,000 
or for any other sum at all, As such, I 
answer Issue No. 5 (a) in the. negative 


and answ®ring Issue No. 5 (b) does not. 


arise, 


36. So far as Issue No, 6 is concern~ 
ed, the plaintiffs in the plaint claim for a 
declaration to the effect that the decree 
obtained on 27th June, 1966 in Suit No, 
1271 of 1964 is fraudulent and void and 
the same is not executable and liable to 
be set aside. I have earlier in my judg- 
ment stated the facts and evidence given 
by the plaintiffs and considered the evi~ 
dential value thereof and I am not satis- 


' Ged with that part of the plaintiffs’ case, 


37. In view of the facts and the legal 
position as stated above, I am not pass- 
ing any decree in favour of the plain- 
tiffs. Although I have come to the con+ 
chision that the plaintiffs made a paya 
ment of Rs. 11,351 to Krishna Kumar 
Bagla but that was not received by 
Krishna Kumar Bagla not as an agent 
of the defendant No--1 and definitely 
beyond the scope of authority given by 
the Receiver. The plaintiffs should have 
claimed a personal decree for the said 
sum of Rs. 11,351 ‘out in view of no pra- 
yers being made to that effect I dismiss 
the suit of the plaintiffs against both 
the defendants with costs, : 


38. There will be a stay. of operation 
of this order till one week after the 
long vacation. 

38. Certified for two counsel. 

Suit dismissed, 


a oad 
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PRADYOT KUMAR BANERJEE AND 
GANENDRA NARAYAN RAY, JJ. 


Tarakpada Kirti, Appellant v. Rup- 
lekha Chatterjee, Respondent. 

. A. F. A. D. No, 115 of 1976, D/- 28-9 
1977," 

(A) T. P. Act (4 of 1882), S. 114-A — 
Right of lessee to notice — Lessee sub- 
letting part of premises — Lessee not em 
titled to notice. 

The purpose of giving notice under 
Section 114-A is to give a defaulting les- 
see an opportunity to remedy the breach 
but where the lessee had sublet tha 
lease-hold land or portions thereof suca 
breach cannot be remedied by the lessea 
simply on his own volition because re- 
medying the breach by the lessee may 
very well be frustrated by the sub-lessea 


who has some rights under the leasa, 
granted to him by the lessee. It is fot 
this reason no distinction has ‘beer 


made in the proviso to S. 114-A of tha 
Act as to any sub-lease given to th= 
entirety of the lease hold interest or a 
sub-lease given in respect of a part cf 
the premises. Therefore a lessee who ha3 
sublet part of the premises would not b3 
entitled to any notice under S. 114-A. 
(1924) 130 LT 570, Ref. (Para 1%) 

Anno: AIR Comm. T. P. Act (4th Edn) 
S. 114-A Notes 1 and 2. 

(B) T. P, Act (4 of 1882), S. 111 (f) — 
Surrender of lease — Lessee inducted im 
1851 — Lessee accepting registered leas» 


. for 15 years in 1955 — Original leas? 
cought to be held to have been  surren- 
dered. (Para 7) 


Anno: AIR Comm. T. P. Act (4th Edn.) 
S. 111 ( N. 10. 

(C) Civil P. C. (5 of 1908), o. 2, R. 2 -= 
Successive claim arising under the sams 
obligation — Eviction suit —- Based om 
loss of right under the lease — Further 
claim by amendment for possession ex 
tbe ground of expiry of lease — Whe- 
ther new cause of action introduced. 

Where a suit was basically a suit for 
eviction of the tenant on the grount 
that he had lost his right under the lease, 
amendment of plaint claiming recovery 
of possession on the ground of expiry oi 
lease period would not introduce any 
new cause of action as expiry of lease by 


*(Against decree of P. Dutta, Addl. Dist, 
J, Tth- Court, Alipore of Zillah 24 Par- 
ganas, D/- 13-8- -1975.) 


AV/BV/A317/78/JDD 








(G. N. Ray J.) {[Prs, 1-2} Cal. 189 


efflux of time is only one of the grounds 
for eviction. AIR 1977 Cal 108, ATR 1977 
Cal 464 and AIR 1975 SC 1409, Rel, on. 

. (Para 7) 
Anno: AIR Comm. C.P.C. (8th Edn.) 
0O. 2 R. 2 N. 9. 

(D) Civil P. C. (5 of 1908), O. 1, R. 3 — 
Necessary parties — Sub-lessee not a ne- 
cessary party to a suit for termination 
of head lease. 

In a case of termination of a lease a 
sub-lease is bound to fall with the head 
lease and it could not be contended that 
the suit is not maintainable for non- 
joinder of sub-lessees for such swb-lessees 
could not be held tp be necessary parties, 


{Para 8) 

Anno: AIR Comm, C.P.C. (8th Edn), 
O.1R. 3 N. 144A. ` 

Cases Referred: Chronological Paras 


AIR 1977 Cal 108: (1976) 3 HCN 674 7 
AIR 1977 Cal 464: (1977) 4 HCN 394. 7 
AIR 1975 SC 1409 ` 7 
AIR 1941 FC 5 4 
(1924) 130 LT 570: (4924) 1 KB 525, Rus- 

sell v, Beecham 
AIR 1922 PC 249 


Guruprosad Ghose and Tapan Das, for 
Appellant; P. N. Mitter, R. N, Mitra and. 
N. K. Chaturvedi, for Respondent. 


G. N. RAY, J.:— This second appeal 
is directed against the judgment and 
decree passed in Title Appeal No. 7 of 
1975 of the 6th Court of the Additional 
District Judge, Alipore, whereby the 
judgment and decree passed in Title Suit 
No, 25 of 1955 of the 2nd Court of the 
Subordinate Judge, Alipore was affirmed. 
This appeal has been preferred by thé 
defendant who, as aforesaid, lest in both 
the courts below. The plaintiff respon- 
dent instituted the Title Suit No. 25 of 
1957 for eviction of the defendant ap- 
pellant from the suit land being pre- 
mises No, 56/2, Hazra Road, Calcutta and 
for recovery of arrears of rent end for 
mesne profits, 

2. The case of the plaintiff was inter 
alia that Sri Charu Chandra Ganguli, 
father of the plaintiff Sm. Ruplekha 
Chatterjee, inducted the defendant into 
a plot of land being premises No.. 56/2, 
Hazra Road measuring 6 cottahs 9 chit- 
taks under a registered lease dated 
January 15, 1955 for a term of 15 years 
commencing from January 1, 1955 and 
ending .on December 31, 1969 at a month- ` 
ly rental of Rs. 140 for the first five 
years, then Rs. 150 for the next five 
years and thereafter Rs. 170 for the last 
five years, It was stipulated in the regis- 


190 Cal. ‘fPrs, 2-6] “Tarakpada v. 


‘tered agreement thas :the rental should 
“be paid in -advance ‘oy ‘the 15th of the 
month :for ‘which ‘the :rent is due. There 
‘was also a default clause in the register- 
ed ‘indenture -of ‘lease to ‘the effect that 
if the rent for three consecutive months 
would fall in arrears the lease woulg be 
forfeited and the lessor would have the 
wight -of re-entry, There «was another 
clause in the indenture of lease that the 
defendant ‘would not -sublet more than 
half of the road frontage or more than 
half sof the total area of the land and in 
case of the breach of the said term, the 
lease would be forfeited and the fessor 
would have right -of re-entry. 
Sri Charu Chandra Ganguly by a deed 
of trust dated December 24, 1964 trans- 
ferred the said property to the -plaintiff 
as ‘trustee and the defendant attorned 
‘to the plaintiff as his landlady and “had 
cbeen ;paying rent to her. ‘The plaintiff 
“brought the said suit for eviction sof ‘the 
¿defendant on the ground that rent from 
February, 1966 ‘to January, 1967 ‘had we- 
«mained unpaid by ‘the .defendant and 
that the defendant had also sublet more 
than half of the road frontage and also 
«more than ‘half of the total area of the 


‘leasehold land in breach of ‘the 
express covenant ‘in the said in- 
‘denture of lease. By a notice dated 


‘Deceniber 16, 1966 the said lease “was 
forfeited by ‘the plaintiff and as the de- 
fendant--failed ‘to make over vacant pos- 
session -after removing the structures 
‘made on the said land, ‘he aforesaid 
‘Title ‘Suit was ‘instituted for eviction of 
‘the defendant and for arrears -of rent 
amounting ‘to ‘Rs. 1,930 and also ‘for 
mesne profits, 


3. ‘The said suit was contested iby the ` 


defendant ‘by ‘filing < written statement 
inter alia denying the contentions -of the 
‘plaintiff and it was averred ‘by the de- 
fendant that he ‘had developed the Tease- 
hold land at a cost exceeding R. ‘26,000 
and the original lessor viz. Charu Ckan- 
“dra -Ganguli had verbally agreed to ad- 
just the money spent ‘by the defendant 
-against the ‘future rent payable by ‘him 
but such adjustment was deferred, If 
‘such adjustment was made the defen- 
dant would not be found to be:a defaul- 
ter. The defendent also contended ‘that 
‘under «a verbal and also written permis- 
sion given to the defendant by the said 
“Charu Chandra Ganguli he chad sublet 
more than half of the lend and as :such 
‘there was ‘no contravention ‘of any ‘coves 
nart under the Jease deed. : 
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The said- 
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4. Subsequently the plaint was am- 
ended to the effect that the period. of 
lease having expired the plaintiff was 
entitled to recovery cf possession in any 
event and after the said amendment the 
defendent raised further defence to the 
effect that on the expiry of the terms of 
the lease the defendant was entitled to 
get a renewal for five years, In view of 
such renewal clause, with the expiry of 
the original term of the lease for 15 
years, zhe plaintiff wes not entitled to 
Tecover possession. 


5. It appears that a local inspection 
was directed by the trial court and a 
Pleader Commissioner was appointed for 
the purpose ang on the report of the 
Pleader Commissioner, it transpired that 
the defendant had sublet more than half 
of the area im contravention of the, cove- 
nant under the said registered lease. On 
consideration of the materials on record 
and the evidences adduced by the par- 
ties, the trial court decreed the suit in 
favour of the plaintif both on the ground 
of defankt and also on the ground of sub- 
jetting in contravention of the term of 
‘the lease. Against the said judgment and 
decree of the trial court the defendant 
preferred the said Title Appeal No, 7 of 
1975 and the said appeal was also dis- 
missed with costs and the judgment and 
decree of the trial court were affirmed. 
As aforesaid, against the said judgment 
and decree of the Court of appeal below, 
the instant appeal has been preferred by 
the defendant appellant. 


$. Mr. Guruprosac Ghose the learned 
Advocate for the appellant contended 
that the suit was barred under S. 114-A 
of the Transfer. of Property Act and the 
proviso to the said section was not at- 
tracted in the facts and circumstances 
of the case. It was contended by Mr. 
Ghose that if the whole of the premises 
was nct transferred or leased out to 
other persons by the defendant, the pro- 
viso to S. 114-A could not have any man- 
ner of application, In the instant case, as 
pointed out by Mr. Ghose, there was no 
sub-lease by the defendant in respect of 
the entirety of the leasehold interest but 
‘only portions thereof had been leased 
out and there was express permission 
from the landlord to give sub-lease of 
portions of the leasehold land to other 
persons. In this connection Mr. Ghose 
referred to a decision reported in (1924) 
130 LT 570 (Russel v. Beecham). In the 
said decision Lord Justice Scrution held 
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that a covenant against parting of posses- 
Sion of a part ef premises is not. withir: 
eub-sec, (6) af S. 14 af the Conveyancing 
Act, 1881 and therefore @ notiee under 
sub-see. (1) was: mecessary before the 
plaintiff could bring actiem for re-entry.. 
Mr. Ghose painted out that fhe provi- 
sions of S. 14 of the Conveyancing Aet 
188: were similar to the . provisions 
of S 14-A of the Tensta of Property 
Act. Relying om this decisiom Mr. Ghose 
submitted. that it was incumbent om the 
landlord te give notice fọ remedy the 
alleged breach of the covenant mamelir 
giving sub-lease.toe more than: half of the 
land and in the absence of any such no~ 
tice by the landlord tọ remedy the 
breach, the action for re-entry by the 
landlord was not maintainable im Taw: 
Mr. Ghose next contended that during 
the pendency of the appeal the periodi 
of lease for I5- years hag expired: bus 
such subséquent: fact: could not be takem 
inte consideration by this Court: becaus® 
2 suit for ejectment om the ground! of ex= 
piry of the lease by efflux of time wil 
necessarily introduce c¢onmpletely new 
cause of action on which the suit had 
not been instituted by the plaintiff Iende 
lord. Referring to a decisiom reported’ iw 
AIR. 1941 FC 5 Mir Ghose submitted! tha? 
the said case omiy decided a general pre~ 
position that subsequent facts having’ 
bearing to the dispute between the par« 
ties may be takem into consideratiom bul 
Mr. Ghose contended that there are some 
limitations im taking int consideratiom 
of. the subsequent’ facts: andl one of such 
limitations is that if there is: æ 

cause of action on which the suit. is 
-based, the said cause of actiom cannot. be. 
‘substituted by different, cause of actior 
and amendment for introducing suci: 
new cause of action. should not be allow- 
ed. For this propostion. Mi. Ghose relied 
on a decision. reported in. 48 Ind App 214 . 
AIR. 1922, PC 249, Mr. Ghose further 
contended that in any event, even. if 
subsequent events should be taken inte 
consideration by the court, in. the facte 
of this. case, such consideration -shoulG 
not be made because the suit which wae: 
originally instituted by landlord, was. net 
maintainable in law and as: such. it wae 
a dead suit and by taking, recourse te 
e facts a dead suit cannot be 
revived, . Ghose submitted that. as nc 
pletion io was. giver to: the defendant 
to remedy the breach by giving a notice. 
under S. 114-A of the Transfer of Pro- 
perty Act the subsequent event as. tc 


expiry of lease PF -efflux of time coulè 


‘Tarakpads v.' Ruplekia (G N. Ray; d) 


[ers: emj Cal. r91 


not be considered: because non-service-of 
notice under S. 114-A\ of the T By Act: 
was.a disentitling: factor: which precluded 
consideration of the subsequent facts: 
Mr. Ghose: them contended: that the de~ 
fendant: was æ thika tenant in. 1961. and: 
by taking: IŞ years? lease; the relation- 
ship: of the defendant as a thika: tenant: 
under the plaintiff did not: cease: to> opem 
rate and: at: best: it could be said that: in. 
view of some specifie: terms: of the: said) 
IS years’ lease the incidence of thika 
tenancy was only eclipsed: but: with the 
of the thika. tenancy started: operating: 
with: full force.. Mr. Ghose also urged: 
that as sub-tenants were inducted! byt the: 
defendant. with the knowledge of the 
plaintiff, the suit was. not? maintainable: 
because off not. impleading: the: said. sub= 
tenants, i 


T. Mr. E. N, Mitter the learneg: Ad= 
vocate appearing: for the plaintiff: respon: 
dent: submitted: that im view of proviso: 
to S I&A of the Transfer: of Property; 
Act the question. o any notice under: the: 
saidi section. could: not and. did: not. arises. 
Referring to the decision reported: in 
(TIZA) 130 ET 570; Mr: Mitier pointed: out? 
that: the view of Lord. Justice - Seruttom 
was not the majority. view and. the. pror- 
ceeding, was disposed: of: om. the: basis off 
the majority view based: entirely: om. dif- 
ferent considerations, Mr.. Mitter: further: 
pointed! out: that: in: any event. in: view 
af the proviso toy S, 114-4: of: the Trans» 
fer of Property; Act; the provisions. of! 
Conveyancing: Act, 1881; should. not be: 
made applicable. tk appears: to: us that im 
the case reported im. 130 LT 570. Atkin: 
andi Vance b: EJ. based: their: judgment: 
on. the finding that the: covenant in: ques 
tion did: not restraim. a tenant: ftom sube 
letting: part. of the: premises: and. the: co- 
vemant was also: ambiguous and might: 
not: prevent: parting; with. part: only with- 
lessor’s: interest: im a part: of the premises; 
They: did: not base their decision. on. the: 
view of Serutton. L. J.. We alse agrea. 
with. the view: of! Mr. Mitter that: the: 
proviso: to sub-s: 114-A. of the Transfer’ 
of Property: Act: does: not limit the ope 
ration: of the said: provisa im. case: of Teas=. 
ing out a part: only: It: appears: to. us that: 
the purpose of giving’ notice under Sec 
tion: 114-A. is to give a defaulting lessee. 
an. opportunity ta: remedy- the: breach}. 
but where the lessee had! sublet the) 
leasehold. land: or portions: thereof: such] 
breach cannot: be remedied. by: the: lessee}! 
simply.on his. owm volition. because: re=i 
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medying the breach by the lessee’ may 
very well be frustrated by the sub-lessee 
who has some rights under the 
granted to him by the lessee. It appears 
to us that it is for that reason no distinc- 
tion has been made in the proviso to 
S. 114-A of the Transfer of Property Act 
as tg any sub-lease given to the entirety 
of the lease-hold interest or a sub-lease 
given in respect of a part of the premi- 
ses. We; therefore, agree with the con- 
tention of Mr. Mitter that the defendant 
was not entitled to any notice under 
S. 114-A of the Transfer of Property 
Act. Mr. Mitter further contended that 
the suit was never a dead one and even 
assuming the suit was defective or nat 
maintainable in law, the said suit can- 
not be said to be dead so long the same 
is not dismissed or it abates. Mr, Mitter 
contended that the subsequent fact as to 
expiry of lease by efflux of time should 
be taken note of by this Court because 
such subsequent fact has ‘bearing on the 
determination of the dispute between 
the parties as to whether the lease-hold 
interest of the defendant has come to an 
end and he is liable to be evicted from 
the suit land. In this connection Mr. Mit- 
ter refers to a decision reported in (1976) 
3 Cal HCN 674:(AIR 1977 Cal 108) where 
this Court took into consideration the 
expiry of the lease by efflux of time 
during the pendency of the appeal. Mr. 
Mitter also referred to a Bench decision 
of this court made in the, case of R. D. 
Ankleseria v. Kamala Ray reported in 
(1977) 4 HC (N) 394:(ATR 1977 Cal 464) 
where also subsequent events on which 
the suit was not initially based were 
taken note of by this court in the mat- 
ter of disposing of the appeal. Refer- 
ence may be made in this connection to 
_ the decision of the Supreme Court re- 
ported in AIR 1975 SC 1409 wherein 
Krishna Iyer J. held that subsequent 
events having bearing on the adjudica- 
tion of the disputes between the parties 
should be taken note of for shortening 
the course of limitation and for ends of 
justice if there is no disentitling factor 
for such consideration. As we have al- 
ready held that the defendant was not 
entitled to any notice under S, 114-A of 
the Transfer of Property Act and as we 
are also of the view that the suit was not 
a dead one and there was no question 
of reviving the dead suit by introducing 
a subsequent fact viz. the expiry of lease 
by efflux of time, we do not think that 
there is any disentitling factor which will 
preclude the court from taking into con- 
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-absence suit was not: 
‘law. We are of the view that this con- 
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sideration of the said subsequent event 
viz. the expiry of the lease by efflux of 


. time, It is pertinent to point out in this 


connection that the suit is basically a 
suit for eviction of the defendant on 
the ground that the defendant had lost 
his right under the lease and expiry of 
the lease by efflux of time is only one 
of the grounds for which che defendant 
loses his right to remain in possession 
of the leasehold land under the lease in 
question. Mr. Mitter also argued that the 
defendant was not entitled -o claim thika 
tenancy under the plaintiff, The plaintiff 
was granted lease in respect of the land 
and it was only after one and half years 
of the said lease the defendent erected 
certain structures, As suck, he was not 
entitled to claim as thika tenant under 
the plaintiff. Mr. Mitter pointed out that 
in any event the defandant was initially 
inducted in 1951 but in 1955 the defen- 
dant accepted the said reg-stered lease 
for 15 years and by accepting the said 
lease in 1955 the original lease must be 
held to have been surrendr2d and new 
lease commenced under the said register- 
ed indenture of lease for 15 years. Mr, 
Mitter pointed out that ilhustration un- 
der S. 111 (f) of the Transfer of Pro- 
perty Act amply applies tc the facts of 
the present case. We think Mr. Mitter’s 
contention is of substance and the same 
should be accepted. The defendant is 
not entitled to claim any other tenancy 
in view of his accepting the registered 
lease in 1955 which had also been duly 
acted upon by the parties. 


8 So far as non-maintainability of 
the suit on the ground of non-joinder of 
other sub-tenants, Mr. Mitzer. contended 
that sub-leases were created in 1962 and 
a sub-lease is bound to fall with the 
headlease and it is not necessary to im- 
plead the sub-tenants. In eny event, it 
cannot de contended that the suit is not 
maintainable for non-joinder of sub-les- 
sees. for such sub-lessees cannot be held 
to be necessary parties so that in their 
maintainable in 


tention of Mr. Mitter should also be ac- ` 
cepted and we do not think that the suit 
is not maintainable because  sub-lessees 
were nct impleaded by the plaintiff. 


9. Accordingly this appeal must fail 
and we dismiss the same but we make 
no order as to costs in the facts and cir- 
cumstances of the case, 

10. As prayed for, let -here be stay 
of operation of this order till 3lst of 
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December, 1977. Thereafter, 
tion proceeding may continue, 
P. K. BANERJEE, J.:— I agree. X 
Appeal dismissed. 


the - execu- 





AIR 1978 CALCUTTA 193 
NIRMAL CHANDRA MUKHERJI, Z. 
Ram Charan Sikdar, Appellant v, Sm. 
Jogamaya Basu and another, Respon- 
dents. 

A. F. A. O. No. 63 of 1974, D/. 11-8- 
1977.* s 

Civil P. C. (5 of 1908), O. 21, R. 32 (1) 
and (5) — Disobedience of decree for 
prohibitory -injunction — Injunction im 
respect of pathway -~ Subsequent con- 
struction of pillars and iron gate at 
entrance of pathway —~- Order directing 


removal of obstruction in ` execution of 


the decree — Validity of. s 

After the decree for permanent injumc- 
tion in respect of a pathway. was pass2d, 
the judgment-debtors created an obstruc- 
tion by constructing pillars and an iron 
gate at the entrance of the pathway. 
The decree-holder filed the execution 
case whereupon the judgment-debters 
filed an application under S. 47 conterd- 
ing that the execution case for delivery 
of possession of the disputed pathway in 
excess of the claim in the absence of 
mandatory injunction for breaking open 
and removing the pacca pillars and iron 
gate was misconceived, The executing 
Court directed the decree-holder to taze 
steps for execution of his decree by re- 
moving the obstructions. 


Held, that the executing court was 
within its right to pass appropriete 
orders for removal of the obstruction in 
order to give effect to the decree passed 
by the Court. AIR 1961 Mys 268 and 
(1977) 2 Mad LJ 19, Rel. on. 


(Paras 7, 8) 
- Anno: AIR Comm. C.P.C. (8th Edn.) 
O. 21, R. 32 Notes 6 and 9. : 
Cases Referred: Chronological Paras 
(1977) 2 Mad LJ 19 i 7 
AIR 1961 Mys 268°. 7 


AIR 1934 Cal 402: 38 Cal WN 101 6 
AIR 1919 Cal 674: 22 Cal WN 851 5,6 

Shyama Charan Mitter and Binayes- 
dra Nath Sen, for Appellant. 


*(Against order of S. N, Mukherjee, Sub- 
J. 5th Court, Alipore, 24 Parganas, DY- 
19-2-1974.) 
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JUDGMENT:— This is an appeal 
against the judgment'and decree of Sri 
S. N. Mukherjee, Subordinate Judge, 
5th Court, Alipore, in Misc, Appeal No. 
‘709 of 1973 dated 19-2-1974 against those 
of Sri N. Chakraborty, Munsif, 6th Court, 
Alipore, in Misc. Case No, 28 of 1972 
dated 27-7-1973 arising out of Title Exe- 
cution Case No, 61 of 1969. 


2-3. The facts of the case may briefly 
be stated as follows:-— . 

The plaintiff got a decree for per- 
manent injunction in respect of a path- 
way, After the decree was passed, there 
was obstruction on the part of the judg- 
ment-debtors by constructing pillars and 
iron gate at the entrance of the pathway. 
The decree-holder filed the execution case 
when the judgment-debtors filed an ap- 
plication under S. 47 of the Code con- 
tending that the execution case for deli- 
very of possession of the disputed path- 
way in excess of the claim in the ab- 
sence of mandatory injunction for break- 
ing open and removing the pacca pillars 
and iron gate is misconceived. The de- 
cree~holder ‘filed a written objection con- 
tending that the decree was corrected by 
the appellate court. Commissioner’s re- 
port and map depicting the disputed 
pathway as 70 ft. 3 inch ‘long on the 


‘south and 66 ft. 8 inch.. long on the north 


with uniform width of 6 ft, and that 
there being a decree for permanent. in- 


junction against the petitioner in respect `- 


of the disputed pathway allocations by 
them that is putting iron gate with brick 
walls on two. sides are illegal and the 
executing court can pass appropriate 
order for removal of obstacles put up 
after the decree, The learned Munsif was 
of-opinion that as the decree-holder got 
a decree for permanent injunction the 
«court would be competent to direct the 
removal of the admitted obstruction on 
the suit passage. The learned Munsif dis- 
missed the application under S. 47 of the 
Code and the decree-holder was directed ` 
to take steps for execution by removing . 
at his cost the obstacles raised by ' the. 


judgment-debtors. Being aggrieved, the 
judgment-debtors filed an appeal. The 
learned appellate court . set aside the 


order of the learned Munsif holding that 
in the absence of a decree for mandatory 
injunction the decree-holder cannot exe- 
cute the decree. Being aggrieved, the 
decree-holder has come up to this Court. 


4. Mr. Shyama Charan Mitter, learn- 


ed Advocate appearing on behalf of, the 
appellant, submits that, in the present 


en 
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case it is true that there was ng decree 
for mandatory injunction but the plain- 
tif got a decree for permanent injunc- 
tion restraining the judgment-debtors 
from interfering with the possession of 
the decree-holder in respect of the dis- 
- puted pathway. Admittedly after the 
passing of the decree the judgment-deb- 
tors have made constructions of iron 
gate with brick walls at the entrance of 
the pathway thereby preventing the de-. 
cree-holder from using the pathway. In 
such circumstances, in order to give 
effect tọ the decree passed by the court, 
the court is compétent to pass necessary 
order and it is not at all necessary for 
the decree-holder to file another suit for 
mandatory injunction, 


5. Mr. Mitter in support.of his con- 
tention refers to a decision reported. in 
22 Cal WN 851:(AIR 1919 Cal 674) 
(Sachi Prasad Mukherjee v. Amar Nath 
Roy). This is a Bench decision and it 
has been held. that “The remedy for a 
breach of a permanent injunction is by 
application for execution and not by 
suit, Order 21, R. 32 (5) of the Civil P. C. 
applies to injunctions both mandatory 
and prohibitory”. The judgment was de- 
livered by Richardson, J. Beachcroft, J. 
however, agreed in making the order 
proposed , by Richardson J. His Lordship 
did not express any opinion as to. whe- 
ther O. 21, R. 32 (5) applies to prohibi- 
` tory as well as mandatory injunction. 


©- 6, Mr, Mitter then referred to a deci- 
sion reported in 38 Cal WN 101: (AIR 
1934 Cal 402) (Hem Chandra Naskar v. 
Narendra Nath). This is also a Bench de- 
cision. In this case their Lordships laid 
down “Cl (5) of R. 32 of O. 21 of the 
C.P.C. applies to the case of mandatory 
injunction only and not to simple prohi- 
bitory injunctions”. Their Lordships con- 
sidered the decision reported in 22 Cal 
WN 851: (AIR 1919 Cal 674) (Sachi r 
sad Mukherjee v. Amer Nath Roy). - 
this case there was a solenamah Hee 
and their Lordships found that the’ sole- 
namah decree could not be read as con- 
taining an injunction ‘and that the decree 
should: be treated as a decree embodying 
a contract between the parties and im 
that way, was only a declaratory decree, 


. 1. The next case referred to by. Mr. 
Mitter has been reported in AIR 1961 
Mys 268 (Gundila.Manjappa Shetty v. 
Manjakke Shedthi). In this case it has 
been held ‘that “A person disobeys an 
injunction not only if he fails to :perform 
an act which hê-is directed to do but also 
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‘the judgment-debtors were 
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when he does an act which he is prohi- 
bited from doing. There is as much dis- 


„obedience in the one case as in the other.” 
It was further held that “If during exe- 


cution of a decree granting permenent 
injunction to the decree-holder it is 
found that circumstances have altered 
and the question whether such alteration 
of circumstances was the consequence of 
the acts of the judgment-debtor becomes 
a.complicated question of fact the exe- 
cuting court, may, possibly in appropriate 


_eases, direct the aggrieved party to in- 


stitute another suit; but, even if it could 
do so, the question as to whether execu- 
tion should be disallowed on the ground 
in a particular case is a matter depend- 
ing on the discretion of the executing 
court and on the facts of the case which 
it has to consider”. In para 11 it is observ- 
èd “It'is not easy to understand how the 
judgment- débtor in this case can con- 
tend that since the injunction granted 
against: him was merely in the nature of 
a prohibition, and not mandatory, the 
executing court cannot find him guilty 
on having disobeyed it, although it was 
satisfied that he has done the very thing 
which he was forbidden from doing. The 
decree-holder was therefore clearly en- 
titled to ask the executing court to direct. 
the judgment-debtor to obey the injunc- 
tion and in default to commit to civil 
prison”. In the present case as has al- 
teady been stated the decree-holder got 
a decree for permanent injunction and 
‘restrained 
from interfering with the decree-holder’s 
possession in respect of the disputed 
pathway and it is the admission of the 
judgment-debtors that such obstruction 
was made after the decree was passed. 
In such circumstances, Mr, Mitter sub- 
mits that the executing court ‘is within 
its right. to pass appropriate orders for 


- removal of the obstruction in order to 


give effect to the decree passed by the 
court. Mr. Mitter also refers to a deci- 
sion reported in 1977 (2) Mag :LJ 19 
(Ondipudur Weavers Co-operative _ Pro- 
duction and Sales Society Ltd. v. Velu- 
mani). It was laid down “It is < well 
established rule that while the machi- 
nery and remedy provided under O.. 21, 
R. 32 (1) of the Civil P. C, would cover 
eases of both prohibitory and mandatory 
injunction, sub-rule (5) of that rule will 
apply only to cases of mendatory in- 
junction because it, speaks of a positive 
act to be done by the judgment-debtor 
under the decree and wherever there is 
no mandatory injunction directing the 
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judgment-debtor to doa positive act, the 
remedy open to decree holder is to file 
a fresh suit seeking a mandatory 
junction”, Though such a legal proposi- 
tion was laid down, in the case before 
His Lordship there was a decree- de=- 
claring the respondents’ right to use the 
pathway and an’ injunction’ restraining 
the appellants from interfering’ with 
such right, When the respondents, de- 
cree-holder, found that the pathway is 
so covered with thorny bushes that the 
right of pathway declared in their favour 
could. not be properly exercised, mor- 
mally they are entitled to clear the 
thorny shrubs for facilitating their -use 
of the pathway. But when it was found 
that the appellants, judgment-debtors, 
resisted that attempt of the respondeats, 
decree-holders, in clearing the thorny 
shrubs found on the pathway, naturally 
they have to approach the executing 
court complaining that the judgment- 
debtors who. have been restrained from 
interfering with the user of the path- 
way by the decree-holder are obstruct~ 
ing the clearance of the thorny shrabs 
and therefore they have virtually dis- 
obeyed the orders of preventive or pro- 
hibitory injunction. Order 21 R. 32 (5) of 
the Code is not invoked by the decr2e~= 
holders on the ground that the appel- 
lants as judgment-debtors have not per- 
formed any positive act directed by she 
Court but that they are preventing <he 
clearance of the shrubs by the decrze- 
holders for the proper use of the pach- 
way, Such interference with the clear- 
ance of the thorny shrubs will amount 
to an indirect attempt on the part of 
the judgment-debtors to interfere wth 
the plaintiffs’ user of the pathway. If, 
in fact, the judgment-debtors have not 


` obstructed or prevented the clearance of 
the shrubs by the decree-holders, they 


would not have approached the execat- 
ing court for the appointment of a Com- 
missioner to clear the thorny shrubs. As 
such circumstances, it was held that the 
application under ©. 21, R. 32 (1) amd 
(5) was maintainable. Relying on the 
decisions referred to above and consider~ 
ing the facts and circumstances of ‘the 
case,‘I am of the opinion that the leam- 
Jed Munsif was right in rejecting the 
application under S, 47 of the Code. 

8. In the result, the appeal succeeds 
and the same is allowed. The orċer 
passed by the learned Subordinate Juége 
‘is set aside and that of the learned Mun- 
sif is restored. Let the records so 
down ‘early. --The. execution case will 


‘Madhusudan v. Aradinda (S. K. Datta'J.) ` 


ins. 


, jurisdiction to reconsider. 


195 
for 


«(Pr 1b: Cal. 


proceed. There will be no order 
costs: in thia: appeal, > 
-Appeal allowed. 
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l SALIL KUMAR DATTA, J. , 
~ Dr. Madhusudan Poddar, Petitioner v. 


Arabinda Poddar and another, Opposite 
Parties. l 
C. R. No. 1202 of 1975, D/- 5-8-1977. 


(A) Civil P. C, (5 of 1908), S. 115 — 
Question whether service of Summons 
under usual process was due service — 
Finding: in respect of, by appellate 
court on due . consideration of relevant 
circumstances — Not open in revisional 
(Para 4) 

(B) Civil P. C, (5 of 1908), 0. 5, R. 2 
— Notice of suit by registered ` post — 
Contents of — Must contain concise 


‘statement of plaint. 


It is the usual practice to give notice 
of the suit by registered post card on 
the failure to serve summons duly on 
the defendant by the usual process, If 
such notice is intended to be summons 
of the suit it is not necessary that the 


‘copy of the plaint should also be annex- 


ed thereto as under Rule 2, Order V it 
ts permissible to set’ out therein a con- 
cise statement of the plaint if so sanc- 
tioned by the Court. Before notice by 
registered post card’ is direzted it is 
necessary that the court should ` also 
direct that a concise statement of the 
plaint should also be set out is such 
notice in order that such notice may be 
treated as summons of the suit. 

(Para 5) 


Where the notice sent by registered 


‘post simply states that a suit has been 


filed by the plaintiff against the defen- 
dants and though the suit number is 
given and is described as a Title Suit 
those ‘words do not by themselves indi- 


‘cate what can be taken to be a concise 


statement of the Plaint, it must be held 
that service by registered posi card in 
the case could not be accepted as a good 
service of the summons under the law. 
(Para 5) 
Cases Referred: Chronological Paras 
AIR 1959 Punj 467 3 
ORDER:— This Rule is directed against 
an order passed by the Appellate Court 
allowing the Misc. Case under Order 9, 
Rule 13 of the Code of Civil Procedure. 
It appears that the plaintiff-petitioner in- 
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stituted a suit in the Third Court of the 
Munsif at Sealdah being 
129 of 1971 against the defendants for 
recovery of possession cf the suit pre- 
mises in their possession, The Sum- 
-mons was served under the ordinary 
process by affixation on alleged refusal. 
But on June 17, 1971, the learned Mun- 
sif recorded the following order “Plain- 
tiff files Hazira, Summons served. But 
service is not satisfactory. For better 
precaution plaintiff to issue R. P. C, 
upon the defendant by Registered Post 
with acknowledgment due.” Thereafter 
registered post cards were attempted to 
be served on the twe 
their address given in the plaint but the 
post cards were return?d with the en- 
dorsement “Refused”. The defendants 
did not appear in the suit and the suit 
was decreed ex parte cn Feb. 4, 1972. It 
is stated that the decr2e-holder obtain- 
ed possession of the suit premises com- 
prising two rooms in the first floor of 
premises No. 52, Dr. S. P. Mukherjee 
Road, Dum Dum on Feb. 15, 1973 by 
breaking open the padlock. in execution 
of the ex parte decree. 


2. According to the defendant-oppo- 
site parties they came to know for ‘the 
first time on Feb. 21, 1973, that 
the padlock on the doors cf the rooms 
had been broken and new padlock had 
been put-in. On making enquiries they 
came to know that the possession of 
the twò room was taken as aforesaid 
and thereafter on further enquiry they 
came to know of the said decree and 
the execution thereof. On March 16, 
1973, they filed an application for set- 
ting aside the ex parte decree on the 
ground that the Summons and all Court 
processes in the suit were suppressed il- 
legally and the petitioner fraudulently 
obtained possession of the room in execu- 
tion of the said decree. On this applica- 
tion Misc. Case No. 38 of 1973 was- 
started which was, contended by the 
plaintiff-decree-holder. The learned Mun- 
sif was of opinion that the refusal of 
the post cards raised the presumption 
that the defendants were trying to avoid 
service of summons and considering 
these circumstances he was not inclined 
to believe the evidence of P, W. 1 on 
behalf of the oppcsite parties denying 
the service by the proc€ss-server or the 
postal peon. Accordingly, the learned 
Munsif considering the facts anq cir- 
cumstances of tHe case accepted the re- 
turn of the process-server to the effect 


Title Suit No. _ 


defendants at. 


.was for this reason that he 
‘fresh service by Registered Post Card. 


A.B. 


that service was affected by affixation 
after refusal of the defendants to accept 
the same. The registered post cards 
were sent as precautionary measure 
and further the post cards con- 
tained cor.cise statement of the plaint 
by setting the names of the parties to 
the suit described as title suit as also 
the date of hearing which were also re- 
fused. Accordingly the Misc. case was 
dismissed. 


3. On appeal the learned Appellate 
Court was of opinion that there was no 
service of Summons by the process-ser- 
ver as there was nothing to indicate 
that the Mokabila witnesses were of . 
the locality which was the ground for. 
believing that the service was not satis- 
factory. About the service by register- 
ed post card the Appellate Court held 
that it was not a substitute for the ser- 
vice of Summons as it was not accom- 
panied by a copy of the plaint, Reliance 
was also placed on the decision in M. G. 
Dua v. Balli Mal Nawal Kishore, AIR 
1959 Punj 467. The Court held therein 
that, if eny other mode of service was 
tried in the first instance and it was un- 
successful, it was not open to the 
Court, in view of the prohibition con- 
tained in the proviso to R. 10, O. V to 
endeavour to effect service on the de- 
fendant by registered post. The Punjab 
decision, however, should not have been 
relied as under a proviso added by Pun- 
jab High Court to R, 10 of O. V sub- 
sequent service, after failure of first ser- 
vice, cannot be by registered post. 


4. It is obvious that the learned Mun- 
sif was satisfied that the first service 
was unsatisfactory, that is to say, the . 
Summons was not duly served and it 
directed 


It is not necessary accordingly for me 
to consider whether first service o7 sum- 
mons under the usual process was du® 
service under the law or not and sit- 
ting in Revisional jurisdiction it is not 
open for me to reconsider a finding 
thereon on fact arrived at by the Ap- 
pellate Court on due consideration of 
the relevant circumstances. 


5. Mr. R. N, Saha learned Advocate 
appearing for the petitioner submits 
that under O. 5, R. 2 every Summons 
shall be accompanied by a copy of the 
Plaint or, if so permitted, by a concise 
statement. It is the usual practice in 
our courts to. give notice of the suit by 
registered post card on the failure to 
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serve summons duly on the defendart 
by the usual process, If such notice is 
intended to be summons of the suit it is 
not necessary that the copy . of . tke 
plaint should also be annexed thereto 
as under R, 2, O. V it is permissible -to 
set out therein a concise statement cf 
the plaint if so sanctioned by the 
Court. Before notice by registered post 
card is directed it is necessary thet 
the court should also direct that a cor- 
cise statement of the plaint should also 
be set out in such notice in order thet 


such notice may be treated as summors 


of the suit. Order 9, Rule'13 provides 
for setting aside ex parte decree on two 
grounds (1) the summons was-not duly 
served (2) though the summons wes 
duly served, the defendant was preveni- 
ed by sufficient cause from appéaring 
when the suit was called for hearing. 
Unless there is thus due service cf 
Summons, a decree is vulnerable from 
attack on the above grounds., In 
the case before us an attempt wes 
made to serve the defendants: by regis- 
tered post card. The registered post 
cards which were alleged to have been 
refused unfortunately do not contain 
any concise statement of the Plaint. It 
simply states that a suit has been filed 
by the plaintiff against the defendants 
and though the suit number is gives 
and is described as a Title Suit those 
words do not by themselves indicate 
what can be taken to be a concise state- 
ment of the Plaint. For this reason, i3 
my opinion, it must be held that ser- 
vice by registered. post card in the pre- 
sent case could not be accepted asa 
goad service of the summons under th2 
law even if we accept refusal of regis- 
tered post cards as good service there- 


of, though the ‘defendants had de 
nied such refusal by them, There 3 
thus no escape from the conclusion 


that no Summons was duly served on 
the defendants as required under th? 
law. The decree accordingly was right- 
ly set aside by the Appellate Court. 
The Rule, accordingly, fails and and i 


discharged. But as the Suit was filed 
-as early as 1971 I direct that the suit 
be heard out with utmost expedition. 


Let the records be sent down as expe- 
ditiously as possible. 


6. There will be no order as to costs. 
Rule discharged. 


M. N. Bose v. District Magistrate, Alipore ` 


_ trict Magistrate who has 


Cai. 


AIR 1978 CALCUTTA 197 
M. N. ROY, J. 

Manindra Narayan Bose, Petitioner v. 
District Magistrate, 24 Parganas; Ali- 
pore, Respondent, 

Civil Rule No. 2879 (W) of 1971, D/- 
21-6-1977. 
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(A) Legal Practitioners Act (1879), 
S. 36 (2) — “Opportunity of showing 
cause” — Maning. i : 

The “opportunity of showing cause”. 


‘in S. 36 (2) must include the principles 
of natural justice and also a right to 


be heard personally and make repre- 
sentations against the proposed action 
of including a persons name in the 


list of Touts. (Paras 6, 9) ` 

(B) Legal Practitioners Act (1879), 
S. 36 (1) and (2A), Proviso —— Expres- 
sion “such authority’ in S. 36 (ZA), Pro- 
viso — Meaning — Opportunity of be- 
ing heard -——- When to be given. 


Section 36 (1) requires hearing to be 
given to the person concerned at‘ least 
at two stages firstly at the stage of en- 
quiry and secondly at the stage of pass~ 
ing the final order and the referring 
authorities as mentioned in Sec. 36 (1) 
would be “such authority” as mention- 
ed in S. 36 (2A), Proviso and as such 
those authorities are also required to 
hear the person concerned before pass- 
ing the final order of including his name 
in the list of Touts. AIR 1920 Cal 833, 
Rel. on, (Paras 6, 9) 


(C) Legal Practitioners Act (1879), 
S. 36 (1) — Proceedings for declaring 
person as Tout — Additional District 
Magistrate if competent to initiate pro- 
ceedings. . 

Under S. 36 (1) ‘it is the District 
Magistrate and not the Additional Dis- 
authority to 
initiate proceedings ‘for declaring a per- 
son as a Tout and in terms of Section 
36 (2A) refer the necessary enquiry to 
any Court Subordinate to him and 
therefore proceedings initiated by the 
Additional D. M. would be improper. 

: (Para 7) 

(D) Legal Practitioners Act (1873), 
S. 36 (1) and (2A) — District Magistrate 
initiating proceedings under S. 36 and 
delegating power to S. D. O. te make 
enquiry — S. D. O. redelegating power 
to Magistrate — Magistrate conducting 
enquiry — Validity, é 
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Where the authority under Sec: 36 (1) 
namely the District Magistrate initiated 
proceedings for declaring a person as 
‘Tout referred the case to his  subordi- 
nate authority namely the Sub-Divi- 
sional Officer for enquiry and report 
and the S. D. ©. in his turn directed 
the Magistrate to hold the enquiry, it 
was held that the S. D. ©. as the dele- 
gate of the D, M. bad authority to en- 

`~ quire and make report but he could 
‘not redelegate such authority to the 
Magistrate and therefore the enquiry 
and report made by the Magistrate as 
the delegate of the delegated authority 
was invalid. (Paras 3, 7) 

(E) Legal Practitioners Act (1879), Sec- 
tion 36 — A working as clerk of law- 
yer practising at Barrackpere — Sub- 
sequently A appointed as clerk of Ad- 
vocate practising at Alipore — Initia- 
tion of proceedings under S. 36 against 


A for declaring him Tout by authori- 
ties at Barrackpore — Validity. 
Where A was working as registered 


clerk of Lawyer practising in Barrack- 
‘pore Court and subsequently on the said 
lawyer’s recommendation A was appoint- 
ed as a registered clerk of Advocate 
practising at Alipore Court and the 
authorities at Barrackpore initiated pro- 
ceedings against A under S. 36 and 
declared him a ‘Tout for acis done by A 
while he was serving under the juris- 
diction of the Barrackpore Court, it was 
held that since at the date of initiation 
of proceedings A was attached to the 
Advocate practising at Alipore the ini- 
tiation of proceedings by the authorities 
at Barrackpore had no basis and was 
without any substance. 
. : (Paras 1, 2, 3, 4, 5, 8) 

Cases Referred: ‘Chronological Paras 
AIR 1920 Cal 833: 24 Cal WN 1074 6 

Arun Kumar ‘Detta (Gr.), Subhas 
Banerjee and Anil Kumar Mallick, for 
Petitioner; Jamini Banerjee, fer Nos. 1 
to 4 and 6) and Ramendra Nath Bose 
and Jogendra Nath Halder, (for No. 5), 
for Respondents. 

ORDER:— The petitioner, who is a 
registered Clerk of .a learned lawyer, 
has challenged an order dated Aug. 8, 
1971, made in a proceeding under Sec- 
‘tion 36 of the Legal Practitionens’ Act, 
1879 (hereinafter referred to as the said 
|Act), by the learned District Magistrate, 
|24 Parganas, whereby he has been de- 
|clared to be a “Tout” within the mean- 
“ing of the said Act. 

2. Admittedly, the petitioner was ori- 
-ginally attached to one Sri-Bhaba Ran- 


Loa 


A.I. R. 


jan Sur, a learned lawyer practising in 
the Barrackpore Court, as his registered 
Clerk. Thereafter, on the recommenda- 
tions of the said Sri Sur, he was ap- 
pointed as a registered Clerk under Sri 
Joy Narayan Bhattacherjee, a learned 
Advocate, practising at the Alipore 
Judge’s Court. He has stated that all 
throughout, he has not only served the 
cause of his master but also that of 
their clients sincerely, honestly and with 
due diligence. He has averred that he 
has a social status and he is instrumen- 
tal in having his master to build up 
good practice. It has been alleged by 
him that his social status and financial 
position created jealousy in som2 mem- 
bers of the Bar and because of such 
jealousy and ill feeling, some differ- 
ences arose between him, other persons 
including some employees attached to 
the Court where he used to serve and 
learned Lawyers. He has further alleged 
that because of the facts as aforesaid, 
some o? the learned members of the 
Barrackpore Bar Association, persuaded 
the Association to adopt a resolution 
against him and thus to put an end to 
his career by declaring him a “Tout”. 
He has also alleged that on being so in- 
fluenced, the Bar Association, Barrack- 
pore, held a General Meeting on June 
2, 1965, to adopt a resolution to the 
above effect and in fact such meeting 
was held, wherein under the President- 
ship of Sri A. K. Chakraborty, Presi- 
dent of the Bar Association concerned, 
the following resolution was adopted 
unanimously, 


“The members of the Barrackpore 
Bar Association met at a General Meet- 
ing on 2-6-65 at 1 P. M. in the Associa- 
tion Hall specially convened for the 
purpose and after considering the com- 
plaint of Sri Manindra Kumar Rakshit, 
Advocate, a member of the Association 
and after due discussion about the con- 
duct and activities of Sri Manindra 
Narayan Ghose a lawyer’s clerk of this 
court were satisfied that the said clerk 
was a tout and unanimously resolved 
that Sri Manindra Narayan Ghose a 
person known as Lawyer’s clerk of the 
Barrackpore court be declared a tout. 
The Sub-Divisional Magistrate, Barrack- 
pore be informed about the resolution. 


The members also resolved that the 
District Magistrate of 24 Parganas be 
requested to declare and enlist him as 
a tout under the appropriate provisions 


of. law.” i 
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There have been claims and cownter 
claims about the validity, bona fide and 
the propriety of the said resolution. Thə 
petitioner has contended that the said 
resolution was illegal and irregular, 
apart from being mala fide one, and the 
General Meeting in question, in which 
the same was passed, was not properly 
convened and held. Those allegation? 
have howev#r, been refuted and denied 
categorically by the respondent No. 4, 
Barrackpore Bar Association. 


'. 3. However, after the resolution, be- 
ing so passed, was forwardéd to the Addi- 
tional District Magistrate, 24 Parganas 
(North), for necessary action and not to 
the District Magistrate concerned and the 
said Additional District Magistrate in his 
turn asked the sub-divisional officer, Bar- 
rackpore; to -hold the enquiry in the 
matter. Admittedly, the District Magis- 
trate himself did not pass any order on 
enquiry. It has further been alleged tha 
the sub-divisional officer, Barrackpore 
who was so asked to hold the enquiry, 
did not hold the enquiry himself bu 
directed shri M. N, Paramanick, Magis- 
trate First Class, respondent. No. 2 to 
hold the enquiry. These actions, the 
petitoner has contended to be irregular. 
illegal and void, under the relevant pro- 
visions of the said Act. The provisions 
which would be relevant for this pro- 
ceeding, may be quoted hereunder: 
“tout” means a person— 

(a) Who procures, in consideration of 
any remuneration moving from any lega- 
practitioner, the employment of the lega- 
practitioner in any legal business; or wht 
proposes to any legal practitioner or te 
any person interested in any legal busi- 
ness to procure, in consideration of any 
remuneration moving from either of 
them, the employment of the legal prae- 
titioner in such business; 

36. Power to frame and publish lists 
of touts. 

(1) Every High Court, Distriet Judge, 
Sessions Judge, District Magistrate anc 
Presidency Magistrate, every Revenue- 
officer not being below the rank ofa Col- 
lector of a District, and the Chief Judge of 
every Presidency Small Cause Court 
(each as regards their or, his own Court 
and the Courts, if any, subordinate there- 
to) may frame and publish lists of per- 
sons proved to their or his satisfaction ot 
to the satisfaction of any subordinate 
Court as provided in sub-s, (2A), by evi 
dence of general repute or otherwise. 
habitually to act as touts, and may, from 
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and amend such. 
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time to time, 
lists. 

Explanation—. The passing of a reso- 
lution, declaring any person to be or 
not to be a tout, by a majority of the 
members present at a meeting specially 
convened for the purpose, of an associa- 
tion of persons entitled to practice as 
legal practitioners in any Court or Re- 
venue-Office, shall be evidence of the 
general repute of such person for the 
purposes of this sub-section. . 

(2) No person’s name shall be includ- 
ed in any such list until he shall! have 
had an opportunity of showing cause 
against such inclusion. 

(2A) Any authority empowerec under 
sub-sec, (1) to frame and publish a list 
of touts may spend to any Court sub- 
ordinate to such authority the names of 
any persons alleged.or suspsctec. to be 
touts, and order that Court to hold’ an 
inquiry in regard to such ‘persons; and 
the subordinate Court shall thereupon 
hold an inquiry into the conduct of 
such persons and, after giving each such 
person an opportunity of showing cause: 
as provided in sub-sec, (2), shall? report. 
to the authority which has ordered the 
inquiry the name .of. each such person 
who has been proved to the satisfaction 
of the subordinate Court to be a tout; 
and that authority may include the 
name of any such person in the list of 


touts framed and published by the 
authority; 

Provided that such authority shall 
hear any such person who, before his 


name has been so included, appears be- 
fore it and desires to be heard.” 

There is also no dispute that the res- 
pondent No, 2, Shri Paramanick, Magis- 
trate First Class, held the purported en- 
quiry and examined several witnesses, 
including the master of the petitioner. 
It further appears from. the proceeding 
that 11 witneses, out of the 12 as afore- 
said, were examined at the instance of 
the Additional District Magistrat2, res- 
pondent No. 4, and the remaining one 
viz, the master of the petitioner was 
examined by or at his instance. It has 
further been alleged that none of those 
witnesses said anything which would 


come within the meaning of the vor 
“Tout” as defined in the said Act. 
the other hand, it. appears that ae 


master of the petitioner completely þe- ` 
lied the allegations which were levelled 
against him. It has been alleged by the 
petitioner that even in spite cf such 
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state of evidence, the said Shri Parama- 
nick, without properly considering the 
materials available on . record and :in 
fact relying on some extraneous mate- 
rials and considerations, to -which the 
petitioner had no knowledge, and - he 
was never allowed to -place his defence 
against those materials, returned a find- 
ing of guilt against the - petitioner and 
‘yecommendeéd that there -were sufficient 
grounds to declare him a “Tout”. It 
further. appears from the statement as 
made in the petition that from the ini- 
tial stage, the petitioner raised objec- 


tions against the jurisdiction of the said 


Sri Paramanick, to hold the enquiry in 
question. . The said report is in Annex- 
ure “C”? and such report was forwarded 
to the respondent Additional District 


Magistrate, who in his turn, again for-, 


warded the report to the learned Dis- 
trict Magistrate, for necessary action. 


4. The said District’ Magistrate in 
terms of S. 36 (2). of the said Act, issued 
a notice on the petitioner for initiation 
of necessary proceedings, which accord- 
ing to the petitioner was concluded on 
June 30, 1970 before the learned Dis- 
trict Magistrate and July 16, 1970, was 
fixed for delivering the judgment, It 
has been alleged further by the peti- 
tioner, that curiously enough and for 
reasons best known to the learned Dis- 
trict Magistrate, the matter was kept 
pending till Aug. 8, 1971 and on the eve 
of his transfer from the concerned dis- 
trict ‘the learned District Magistrate de- 
livered his order, which is in Annexure 
'D’, and whereby the petitioner has 
been declared “Tout” and was | further 
directed to be excluded from the pre- 
cincts of the Criminal Court, Barrack- 
pore. 


5. This action, of and by the learn- 
ed District Magistrate concerned, has 
alsc been termed by the petitioner to be 
- |without jurisdiction and in excess of 
powers under S. 36 of the said Act. He 
has further contended the said order to 
be illegal, inoperative, void and bad 
That apart, it has been contended. by 
‘the petitioner that the learned District 
- Magistrate, also. acted without jurisdic- 
tion in taking into consideration the re- 


<. port of the said Sri Paramanick, where- 


in the petitioner was held as.a “Tout”, 
as the said Sri Paramanick had no juris- 
diction to hold the enquiry in question, 
That apart, the petitioner has contend- 
ed that the enquiry held by the said 
‘Sri Paramanick, was also unauthorised, 


-as he was not authorised to hold 


the 
same by the learned District Magistrate. 
He has further contended that the en-' 
quiry held by the said Sri Paramanick, 
on the directions of the Sub-divisional 
Officer, Barrackpore was without juris- 
diction as the said Sub-divisionel Offi- 
cer was not also authorised and justified 
in issuing such directions to the said 


‘Shri Paramanick and the more so when 


the Additional District Magistrate con- 
cerned himself had no authority or 
jurisdiction to direct the enquiry. -Ity 


was also contended by him that thej- 
petitioner being registered as a Clerk of| -- 
a learned Advocate in the Court of thé}: 

District Judge, Alipore, the District 
Magistrate concerned in the instant case 
had no authority to declare him a 
“Tout” or to initiate against him any 
proceeding under Section 36 of the said 
Act and he has specifically stated ~ that 
the learned District Magistrate cannot 
clothe himself with a jurisdiction or 
confer upon him such jurisdiction’ by 
giving erroneous decision. It has further 


` been contended that the hearing either 


before the said Sri Paramanick or the 
learned District Magistrate concerned’ 
was nothing but an empty formality and 
wholly illusory and was granted in 
pretended compliance with the manda- 
tory provisions of the said Act. in fact, 
he has stated that there was nct only 
no compliance with the requirements of 
the statute, but the proceedings were 
initiated and completed without juris- 


diction and’ in violation of the princi- 


ples of natural justice, as at no point 
of time, he had no proper or ample 
opportunities to represent his case. The 
petitioner has further submitted that 
the learned District Magistrate - further 
acted illegally in not. taking into’ consi- 
deration duly the admissibility of the 
resolution as passed by the Bar Asso- 
ciation, Barrackpore as the same do not 
fulfil the requirements of law, in terms 
of the explanation to S. 36 (1) of the 
said Act. He has made specific allega- 
tions that the resolution in question’ was 
not a proper one, as the same was not 
properly notified or represented and/or 
duly attended to or passed by the 
members of the said Association. That 
apart, on. merits, the petitioner submit- 
ted that the evidence as produced be- 
fore the said Sri Paramanick, did not 
disclose any fact which could lead . to 
declare him a "Tout” and there was no 
evidence before the learned District . 


Magistrate, to show- that the petitioner — 
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procured any consideration or any te- 
muneration from any legal practitioner 
or the employment of any legal prazti- 
tioner in any legal business, There is 
also no evidence forthcoming to skow 
that for specific purpose of procuring 


clients, the petitioner used to visit: fre-. 


quently the precincts of Civil or other 
Courts and/or places of public resort. 
That apart, he has also contended that 
there is no evidence to show that he is 
habituated to propose to any legal prac- 
titioner or any person, to act any legal 
business, in consideration of any remu- 
neration from either of them or the 
employment of the legal practitioner in 
such business, 


6. On the pleadings as above, the 
first and foremost point which is re- 
quired to bé found out and determined 
is, whether the action in the instant 
- ease was taken in accordance with the 
provisions of S. 36 of the said Act. The 
power under the said section is invest- 
ed with every High Court, District 
Judge, Sessions Judge, District Magis- 
trate and Presidency Magistrate, every 


Revenue Officer not below the rank of ` 


a Collector of a District, and the Chief 
Judge of every Presidency Small Causes 
Court (each as regards their or his cwn 
Court and the Courts, if any, subordi- 
nate thereto), for framing and publish- 
ing list of pensons proved to their or 
his satisfaction on evidence or to the 
satisfaction of any subordinate Court as 
provided in sub-section (2A), as “Touz”. 
The proceedings for such determina- 
tion may amongst others be initiated on 
the basis of a resolution passed by the 
majority of the members pf the Bar 
Association concerned. But before such 
declaration, the person concerned must 
be given an opportunity of showing 
cause, Such opportunity in my view must 
include the principles of natural jus-ice 
and would also include a right to be 
heard and make representations against 
the proposed action. The authorities cem- 
petent to hold the relevant enquiry for 
the purposes as aforesaid have been spe- 
cifically mentioned in S. 35 (2A) of the 
said Act. Those provisions in S. 36 (2A) 
specifically empower the authorities as 
mentioned in S. 36 (1) to frame and 
publish a list of touts and to send the 
same to any Court subordinate to them 
the names of any persons alleged or 
suspected to be touts, and order that 
Court to hold an inquiry. On such re- 
ference, the Subordinate Court concern- 


by his subordinate authority 


ed, is required to hold the necessary in- 
quiry into the conduct of the person or 
persons so notified, after giving due op- 
portunities of showing cause and then 
to report to the referring authority and 
then, on consideration of.such report,- 
the concerned: referring authority, may 
include the name of such person as re- 
ported, in the list of touts es framed 
and published. The referring authority 
as mentioned hereinbefore viz, the 
authorities as mentioned in Sec. 36 (1) 
would be “such authority” as mention- 
ed in proviso to S. 36 (2A) cof the said 
Act and as such before passing the final 
order, they are also required to hear 
the person concerned, against whom a 
proceeding has been initiated and who) 
is going to be declared a “Tout”. As 
observed by this Court, In the matter 
of Nafar Chandra Dome, 24 Cal WN 
1074: (ATR 1920 Cal 833) an order direct- 
ing a penson to be a tout can only be 
made by one of the authorities as speci- 
fied in S. 36 (1) of the said Act and 
upon evidence ‘taken by such authority 
himself, 


7. In this case, the resolution on be- 
ing passed, was admittedly sent to the 
Additional District Magistrate, 24 Par- 
ganas, who directed the matter to the 
Sub-divisional Officer, Barrackpore, for 
enquiry and he himself did. not hold 
the enquiry, but referred the samej. 
again to the said Shri Paramanik, Magis- 
trate First Class, Barrackpore. Thus, in 
terms of 5, 36 (1), the District Magis- 
trate, 24 Parganas was authorised and 
the proceedings were required to be in- 
itiated by him and he in his turn, in 
terms of S. 36 (2A) could have referred 


‘the necessary enquiry to any Court}. 
subordinate to him and that not hav- 
ing been done the initiation was im- 


proper. This is the first irrezularity in 
the- matter. Assuming but not accepting 
the fact that the initiation in the in- 
stant case by the Additional District 
Magistrate, 24 Parganas (North), was 
due and proper, as-the resolution was 
sent to him and he was authorised to 
have the necessary enquiry . conducted 
viz., the 
Sub-Divisional Officer, Barrackpore, but 
till then the report was vitiated as the 
enquiry was not conducted by the said 
Sub-Divisional Officer, but the same 
was done and report was mace by the 
said Shri Paramanik, Magistrate First 
Class, Barrackpore.. If at all, the Sub- 
Divisional Officer concerned, as the de- 
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legate of the Additional District Magis- 
trate had the authority to enquire and 


make the report, but he could not m- 


any event redelegate such right. or 
power to another. The said Shri Para~ 
manick as the delegate of the delegated 
authority, thus had no right or compe- 
tence to enquire in the matter and to 
report, Therefore, the action taken on 
the basis of such report cannot second- 
ly be sustained, It must be mentioned 
here that the learned Advocates appear- 
ing for the respondents referred to Sec- 
tion 36 (1) and more particularly to 
portions marked with bracket and con- 
tended that the word “each” as men- 
tioned therein, ‘would mean and qua- 
lify that the initiation as made in- the 
instant case by the Additional District 
Magistrate, was proper as he in terms 
of the said qualifying or authorising 
clause, was competent to initiate the 
proceeding and thus where the enquiry 
conducted’ by ‘his subordinate Court. I 
am unable to accept such contentions 
land I hold that the said word “each” 
jconnotes and means the authorities as 
mentioned in the earlier part of Section 
36 (1). and’ that. would not mean and in- 
clude the Additional District Magistrate 
as in the instant case, 


8. Let us now take up for considera~ 
ration the other objections of the peti- 
tioner, particulars whereof have. been 
mentioned hereinbefore, I am of the 
view that since the petitioner on the 
date of the initiation was attached to a 
learned Advocate practising at Alipore, 
so the initiation of the proceeding by 
the authorities at Barrackpore and, the 
more so when he was not rendering his 
services in such jurisdiction, have no 
basis and are without any : substance 
and the proceedings were -initiated for 
instances or acts of the petitioner, while 
he was serving under the jurisdiction of 
the Barrackpore Court. It would also 
not be possible or proper for this Court 
to make any determination on the 
propriety, validity or otherwise of the 
resolution as passed by the Barrack- 
pore Bar Association, which melena y 
‘was the basis of the initiation. 


§. Those apart, I hold that S, 36 a 
requires hearing at least at two stages. 
Firstly, at the stage of enquiry., and 
` fsecondly, ‘at the stage of passing” ‘the 
order and such hearing ‘would: “mean 
personal hearing and the said section 
further incorporates the theory of “pring 
er of natural justice. 


‘Sachindra Nath v. Sudam Chandra 


ALR 


10. In view of the above, the appli- 
cation should succeed,- so also the Rule 
and the same is thus made absolute 
There will be no order for costs. Let 
appropriate writs be issued, 


11. Although I have made the Rule 
absolute, yet I am not unmindful of the 
fact that if a person is really guilty or 
there are such charges against him un- 
der the said Act, he must be duly and 
appropriately proceeded with and as 
such J direct that this order will not 
prejudice the respondents from proceed- 
ing against the petitioner afresh 
and to determine the case in accord- _ 
ance with law, I must also record that 
in the order which I have proposed, I 
have not gone into the merits of the 
case and the same is left for the consi- 
deration of the appropriate authority 
under ‘the said Act I also express my 
desire and that too considering the age 
of the proceeding, that steps, if any, and 
if at all, in the matter, be taken and 
completed within 6 months, 

Application allowed, 
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Sachindra Nath Seal, Appellent v. 


Sudam Chandra Pal and: another, .Res- 
pondente. 

A, F. O. D. No. 84 of 1974, D- 5-5- 
1977,* ; 

(A) West Bengal Premises Tenancy 


Act (12 of 1956), S. 13 (1) (ff) — Require- 
ment: of one of the co-sharers of pro- 
perty — Whether ean be good ground 
for eviction. 


Under Cl. (ff) of S. 13 (1), one of the 
conditions for eviction is that the plain- 
tiffs must be the owners .of the suit 
premises: As soon as it is found that 
the plaintiffs are. the owners, there will 
be no bar to a decree .for :evicticn of 
the tenant on the ground of reasonable 
requirement of one-of the plaintiffs to 
whom a.portion of the suit premises be- 
Yongs, the remaining portion belenging 
to the other plaintiff or .. plaintiffs, It 
cannot be contended, that, the remedy 
of the co-sharers after partition is by 4 


*(Against decree of T. K.: Mutsuddi, 
Judge, 5th Bench; City Civil Court, 
Calcutta, D/- 127-1973). 
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suit for the sub-division of the tenamcy, 
for without the consent of the tenant, 


he cannot be compelled to accept the-. 


division of his tenancy. There-is no pro- 


vision of law providing for such a’ suit 
for the sub-division of the ‘tenarcy. 
& A. No. 1709 of 1969, D/- 11-5-1973 
(Cal), Distinguished. (Pare 6) 


(B) Evidence Act (1872), S. 114 (8— 
Postal business — Presumption — No- 
tice by registered post returned with 
endorsements “not claimed” and “mis- 
sent” — Whether service is proper. 

The notice to quit was served upon 
tenant by registered post with acknew- 
ledgment due. The notice came | back 
undelivered, It appeared from the en- 
donsements on the envelope that the 
postal peon visited the suit premises on 
two different dates and on both trese 


occasions, the endorsement was “not 
claimed” and further there was an an- 
dorsement “mis-sent”’, On both trese 


occasions the family of the tenant was 
present in the premises, The tenant 
pleaded that he was not present at that 
time, and the service of the notice was 
invalid. 

Held, that even assuming: that the 
tenant was not present at that tine, 
still the peon would not make an an- 
dorsement as “not claimed.” The words 
“not claimed” imply that there ‘was, no 
person by the name of the addressee 
and so the letter was not claimed by 
the inmates of the house. If that had 
been the circumstance, the peon wauld 
not call at the suit premises on the 
second day for the second time. 
words “mis-sent” on the envelope 
significant. It seems that by that n- 
dorsement it was meant that there was 
no necessity for the postal peon to «all 
at the suit premises on the second day 
when it was not claimed on the frst 
day, Considering the first endorsement, 
` it should be taken that the letter was 
refused giving rise to the presumption 
of due service. (1961) 65 Cal WN 1239, 
Relied on. (Para 7) 
Cases Referred: Chronological Paras 
(1973) S. A. No. 1709 of 1969, D/- 11-5- 

1973 (Cal) 6 
(1961) 65 Cal WN 1239 q 

Sudhis Das Gupta and Pradipta Roy, 
for Appellant; Ganga Narayan Chandra 
and M. M. Goswami, for Respondents 
Nos, 1 and 2. 

M. M. DUTT, J.:— This appeal is at 
the instance of the defendant and it arBes 
out of a suit for eviction. 


are 


Sachindra Nath v. Sudam Chandra (Dutt J.) 


The - 
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2. The suit premises comprises three 
rooms in the ground floor and three 
rooms in`the first floor besides a veran~ 
dah; privy and water-tap of premises 
No. 17, Chidam Mudi.. Lane, Calcutta, 
which is a three storied building. Tha 
said premises belonged to three brothers, 
namely, Sujit, the plaintiff No, 1 Sudam 
and the plaintiff No. 2 Salil. The defen- 
dant was a monthly tenant under the 
said three brothers at a monthly rent of 
Rs. 75. In a partition suit between them 
the said premises No. 17; Chidam Mudi 
Lane was- partitioned by metes and 
bounds, The pleintiff No. 1 was allotted | 
lot No. C and the plaintiff No. 2' was al- 
lotted lot No, B as shown in the plan 
which formed part of the decree for par- 
tition, Lot No. A was allotted to Sujit. 
Thereafter, a suit for apportionment of 
rent being Title Suit No. 743 of 1965 was 
instituted by the co-sharers including the 
present plaintiffs against the defendant. 
In that suit, the rent was apportioned 
and the rent. payable to the plaintiffs 
jointly was fixed at Rs. 68 per month and 
that payable to Sujit was fixed at Rs, 7 
for his portion, that is, in respect of lot 
No. ‘A, which measures’ only 150 sq, ft. 
The tenancy of the defendant seems - to 
have been sub-divided into two tenancies 
namely,’one in respect of lots Nos. B an 
C allotted to the plaintiffs Sudam and 
Salil at a rent of Rs. 68 per month and 
another in respect of lot No. A allotted 
to Sujit at a monthly rent of Rs. 7. The 
defendant also accepted Sujit as his sole 
landlord in respect of lot No. A which is 
apparent from the joint petition of com- 
promise and the decree ` passed thereon 
in the ejectment suit brought by ` Sujit 
against the defendant in respect of his 


_ portion, 


3, The plaintiffs also reside in'a por- 
tion of the said premises No. 17, Chidam 
Mudi Lane. The plaintiff No. 1 possesses 
only ohe room in the first floor and a 
small room in the second floor and the 
plaintiff No. 2 has in his possession only 
a small partitioned room in the second 
floor. The members of the family of the. 
plaintiff No. 2 consist .of himself, his | 
wife, two grown-up daughters, two 
minor daughters and two minor sons, It 
was the case of the plaintiffs that the 
accommodation available to them was 
quite insufficient for their residence.: 
Moreover, the plaintiff No. 1 was unable 
to marry- for want of accommodation. 
Accordingly, it was the case of the plain- 
tiffs that they reasonably required the 
suit premises in occupation of the defen- 


204 Cal. {[Prs. 3-7] Sachindra Nath v. Sudam Chandra (Dutt J.) 


dant. The plaintiffs determined the ten- 
ancy of the defendant by the service of 
a notice to quit, but the defendant, not 
having vacated the suit premises, they 
instituted the suit for his. eviction, 


4. The defendant contested the suit 
by filing a written statement denying 
that the plaintifis reasonably required 
the suit premises. He also denied the ser- 
vice of a notice to quit upon him and the 
legality thereof, . 


5. The suit was. decreed by the learn- 
ed Judge, 5th Bench, City Civil Court, 
Calcutta on Aug. 13, 1970. The defendant 
preferred an appeal to this Court being 
F. A. No. 47 of 1971. The said appeal 
succeeded and the judgment and decree 
of the learned Judge were set aside and 
the suit was sent back on remand for a 
fresh disposal on all the points, This 
time the learned Judge came to findings 
that the plaintiff No. 2 reasonably re- 
quired the suit premises for his own use 
and occupation. He, hovrever, found that 
the plaintiff No. 1 had failed to prove 
his requirement. Further, he found that 
the requirement of the plaintiff No. 2 
would be satisfied by the partial evic- 
tion of the defendant from the suit pre- 
mises. As to the notice to quit, he held 
that the same was served upon the de- 
fendant by affixation thereof on the 
sadar door of the suit premises, and that 
the same was legal and valid. Upon the 
said findings, he decreed the the suit in 
part. by directing eviction of the defen- 
dant from the first floor rooms in his 
occupation and allowing him to continue 
as a tenant in respect of the ground floor 
rooms. He also decreed the plaintiffs’ 
claim for mesne profits as prayed for. 
Hence, this appeal. The plaintiffs have 
also filed a  cross-objection contending 
that the learned Judge should have de- 
creed the suit directing eviction of the 
defendant from the whole of the suit 
premises. 

6. It is contended on behalf of the 
defendant that as the learned Judge has 
found that the plaintiff No. 1 has no re- 
quirement, no decree can be passed at 
the instance of the plaintiff No. 2 in res- 
pect of lot No. C not belonging te him 
but allotted to the plaintiff No, 1 and 
accordingly, the suit should be dismiss- 
ed on that ground. This contenticn, in 
our opinion, has no substance at all 
Under Cl. (ff) of 5. 13 (1) of the West 
Bengal Premises Tenancy Act, 1956 one 
of the conditions that should be fulfilled 


before a decree for eviction is -passed ìs- 


1 tw 
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that the plaintiffs must be the owner of 
the suit premises. In the instant case, 
though the suit premises has been allot- 
ted to both the plaintiffs by metes and 
bounds, yet there can ke no doubt that 
they are the owners of the whole cf the 
suit premises, As soon as it is found that 
the plaintiffs are the owners of the suit 
premises, the said condition is fulfilled, 
and there will be no bar to the Court 
passing a decree for eviction of the ten- 
ant from the suit premises on the ground 
of reasonable requirement of one of the 
plaintiffs to whom a portion of the suit 
premises belongs, the remaining portion 
belonging to the other plaintiff or plain- 
tiffs. If the contention of the defendant 
is accepted, in that case, after partition 
and allotment of a property to different 
co-sharers in occupation of a tenant, no 
decree for eviction can ever be passed 
on the ground of reasonable requirement 
of one or some of them, It is, how®ver, 
contended by Mr. Das Gupta, learned 
Advocate appearing on behali of the de- 
fendant that in such a case the remedy 
of the co-sharers after partition is by 
a suit for the sub-divisicn of the ten- 
ancy. This contention is equally devoid 
of any merit, for without the consent of 
the tenant, he cannot be compellec to 
accept the division of his tenancy. There 
is no provision of law providing for 
such a suit for the sub-division of the 
tenancy. Mr. Das Gupta has placed reli- 
ance on an unreported judgment of Chit- 
tatosh Mukherjee J. in Kisholay Sen 
Gupta v. Kalipada Basu, S, A. No. 1709 
of 1969 disposed of on May 11, 173 (Cal). 
The facts of that case are different from 
those of the instant case before us. In 
that case, the suit premises was allotted 
to the plaintiff and his brother who was 
not a party to the suit, and it was right- 
ly held that the plaintiff not being the 
owner of the whole of the suit premises, 
was not entitled to a decree for eviction. 
In the instant case, the plaintiffs are the 
owners of the suit premises and there is 
no difficulty in passing a decree for evic- 
tion in favour of the plaintiffs. This con- 
tention of the defendant, therefore, fails. 

7. Mr, Das Gupta has also challenged 
the service of the notice to quit. The 
plaintiffs served a copy of the notice by 
registered post with acknowledgment 
due. The notice came back undelivered. 
It appears from the endorsements on the 
envelope that the postal peon visited the 
suit premises: on two different dates and 
on both these occasions, the endorsement 
was “not claimed”. Further, there is an 
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endorsement ‘mis-sent’. The learned 
Judge has observed that there is no evi- 
dence that the envelope containing the 
notice was actually tendered to the de- 
fendant by the postal peon and accord- 
ingly, it cannot be said that the notice 
was served. It is not disputed before us 
that the members of the family of the 
defendant had been present in the sut 
premises at the time the. peon visited the 
same on two days, It is the case of the 
defendant that he was not present in the 
house at that time. It is, however, diffi- 
cult for us to accept the said evidence 
of the defendant. Even assuming that he 
was not present at that time, still the 
peon would not make an endorsement as 
“not claimed”. The words “not claimed’ 
imply that there was no person by the 
name of the addressee and so the letter 
was not claimed by the inmates of the 


house. If that had been the circumstance, | 


the peon would not call at the suit pre- 
mises on the second day for the second 
time. The words ‘mis-sent’ as endorsed 
on the envelope on Dec. 4, 1968 is signi- 
ficant. It seems to us that by that em- 
dorsement it was meant-that there was 
mo necessity for the postal peon to cal 
at the suit premises on the second day 
when it was not claimed on the first day. 
Considering the first endorsement, w2 
are of the view that the letter was refus- 
ed giving rise to the presumption of du2 
service. The view which we take finds 
support from a Bench decision of this 
Court in Satya Charone Roquitter vY. 
Suresh Chandra Pal, (1961) 65 Cal WIT 
1239. It has been observed by P. N. Moo- 
kerji, J. who delivered the judgment of 
the Bench that ‘not claimed’ may amount 
to refusal, in which case it would b= 
good service according to law; but it 
may also be that nobody .was found at 
the relevant address to claim the letter 
which may be consistent with the defen- 
dant’s case that the defendant was away 
or absent from the place and there wa3 
nobody there who could accept the letter 
on his behalf. 

8. The plaintiffs have also proved 
that there was service of the notice by 
affixation on the outer door of the suft 
premises. It is the evidence of the plain- 
tiff No. 1 that he went to the suit pre- 
mises on November 13, 1968 to serve a 
notice upon the defendant. He had ten- 
dered the notice to the defendant per- 
sonally, but the defendant refused to ac- 
cept the same. He thereafter affixed th? 
notice on the sadar door of the suit pre- 
mises. The plaintiff No. 1- has alse sub- 
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mitted a report (Ext. 7) stating therein 
the fact of the tender of the notice to 
the defendant -personally, the refusal by 
the latter to accept the same and affixa- 
tion of the same on the sadar door of the 
suit premises, P. W. 5 Anil Chandra De 
is a Civil Engineer. He says that he was 
present at the time the plaintiff No. 1 
Sudam tendered the notice to the defen- 
dant. He corroborates the evidence of the 
plaintiff No. 1 that the defendant refus~ 
ed to accept the notice and thereafter the 
same was affixed by the plaintiff No. 1 
on the sadar door of the suit premises. 


. The report Ext. 7 also contains the sig- 


nature of P, W. 5: The learned Judge be- 
lieved the evidence of the plaintiff No. 1 
and P. W. 5 and. held that the notice was 
served by affixation. In spite of some 
discrepancy in the evidence of the plain- ` 
tiff No. 1 as pointed out by Mr. Das 
Gupta we do not find any reason to dis- 
agree with this finding of the learned 
Judge, We hold, therefore, that the no- 
tice was served by registered post and 
also by affixation in accordance with 
law, It is a combined notice under 5, 106 
of the Transfer of Property Act and Sec- 
tion 13 (6) of the West Bengal Premises 
Tenancy Act, 1956. It is quite legal and 
valid. 


9. Now we may consider whether the 


_ plaintiffs have been able to prove their 


requirement of the suit premises. The 
learned Judge has not accepted the case 
of the plaintiff No. 1 that for want of 
accommodation he is unable to marry. 
It has been observed by the learned 
Judge that there is no evidence that any 
marriage negotiation was going on. This 
argument of the learned Judge does not | 
at all impress us, The plaintiff No, 1 has 
in his evidence categorically stated that 
he intends to marry, but on account of 
want of accommodation he is unable to 
marry. We do not find any reason why 
his evidence should not be accepted. It 
is not expected that though he nas not 
sufficient accommodation in his posses- 
sion, yet he would go on negotiating for 
his marriage. So far as the plaintiff No. 
2 is concerned, he has as many as 8 
members including 4 daughters and 2 
sons. All the daughters are grown-up 
excepting the youngest daughter. We 
are told that the eldest daughter has 
since been married. Still the number of 
members of the family of the plaintiff 
No, 2 is 7. He is in possession of two 
rooms in the second floor by arrange- 


ment with the plaintiff Ne. 1. One of 
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these rooms measures 21’ 4”X10' 9”, but 
the other room is small and measures 
9’ 10”x8’ 4”. The plaintiff No. 1 is in 
possession of one room in the first floor 
measuring 9’ 10”x10’ 3”. The two rooms 
in the. possession of the plaintiff No. 2, 
in our opinion, are not sufficient for the 
accommodation of all the members of 
his family. 


10. The plaintiffs, therefore, reason- 
ably require the suit premises and they 
are not in poss@ssion of a reasonably 
suitable accommodation. The learned 
Judge has found that the plaintiff ‘No. 2 
required three additional rooms. In any 
event he requires two more rooms. Con- 
sidering the requirement of both the 
plaintiffs we are of the view, that they 
require three additional rooms. The 
learned Judge was, therefore, justified 
in holding that the requirement of the 
plaintiffs would be satisfied by the par- 
tial eviction of the defendant. Tha decree 
that has been passed by the learned 
Judge is one for partial eviction. It does 
not, however, appear from the judgment 
of the learned Judge that the defen- 
dants agreed to a decree for partial evic- 
tion, Mr. Das Gupta has stated before us 
that the learned Judge did not try to 
ascertain from the defendant whether he 
was agreeable to a decree for partial 
eviction. Be that as it may, we are of the 

opinion that the requirement of the 
plaintiffs will be satisfied by the partial 
eviction of the defendant from the suit 
premises, and he may be evicted from 
the first floor rooms, It has, however, 
been stated before us by Mr. Das Gupta 
that his client is not agreeable to such a 
“decree for partial eviction. In the cir- 
‘cumstances, there is no other alternative 


"than to pass a decree for eviction of the 


defendant from the whole of the suit 
premises. No other point has been argued 
in this appeal. 


li. For the foregoing reasons, the 
judgment and decree of the learned 
Judge are modified to this extent that 


„instead of the decree for partial evic- 
tion of the defendant from the suit pre- 
mises, the suit is decreed in full. The de- 
fendant shall vacate and deliver up 
vacant and peaceful possession of the 
suit premises to the plaintiffs on or be- 
a the expiry of the month of July 
In default, the plaintiffs shall be 
ontitted to recover khas possession of the 
suit premises in execution of this decree. 
The decree for mesne profits as passed 
by the learned Judge will stand, and it 


Oriental F. & G. Insurance Co. v. Usharani 


.court that not only he is but alsa 
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will be adjusted against the amounts 
stated to have been deposited by the de- 
fendant with the Rent Controller and in 
the Court. below. 

12. The appeal is dismissed, but the 
cross-objection is allowed. In . view of 
the facts and circumstances of the case, 
there will be no order for costs in the 
appeal or in the cross-objection or in 
the suit. 

SHARMA, J.:—- I agree, 

Appeal dismissed, 


> 
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The Oriental Fire and General Insur- 
ance Co, Ltd., Appellant v. Sm, Usharani 
Kar and others, Respondents, — 

A, F. O. D. No. 697 of 1975, D/- 2-3- 
1978. 

Arbitration Act (1940), S. 34 — Suit 
against Insurance Company for recovery 
of money — Prayer for stay of suit — 
Refused on ground that defendant had 
repudiated contract — Refusal to stay 
suit beld was proper. 


If there is a possibility of the claim in 
the suit being barred, if referred to arbi- 
tration, stay of the suit can be refused. 
Stay should not be refused as a matter 
of course in every case but it depends 
on the facts of each case. Apart from 
the other conditions necessary for grant- 
ing a stay under S. 34, it is also neces~ 
sary that the applicant should satisfy the 
was 
at the commencement of the proceedings 


ready and willing to do everything n2- 
cessary for the proper conduct ‘cf the 
arbitration, and further that the court 


must be satisfied that there is no suffi- ” ` 


cient reason why the matter should not 
be referred to arbitration in accordance 
with arbitration agreement. (Para 7) 


In the present case the Insurance Com- 
pany denied its liability on the ground 
that the insured had made untrue state- 
ments in the proposal form. The pre- 
amble to the policy specifically states 
that the statements made in the proposal 
form shall form the basis of the policy. 
That being so, there was a repudiation 
of the contract which went to tha very 
substance of the whole contract and, 
therefore, defendant could not rely upon 
the arbitration clause. In the cireum- 
stances of the case the trial court held 


CV/CV/B60/78/GDR 
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rightly exercised its discretion - in refus- 
ing to stay the suit. - (Para 5) 
- Anno: AIR Manual (3rd Edn. ), Arbi- 
tration ‘Act (1940), S. 34 N. 10. i 
Cases Referred: Chronological Paras 
AIR 1977 Cal 503 He 
AIR 1972 Cal 198 
AIR 1972 Cal 281 
AIR 1967 Cal 372 
AIR 1962 SC 406 
AIR 1955 SC 53 
(1942) 1 All ER 337:166 LT 306, He 
man v. Darwings Ltd. 
(1936) 2 All ER 952, Toller v. Law Acci- 
dent Insurance Society ` 4, 3 
(1919) 1 KB 593:120 LT 566, Woodall A7 
Pearl Insurance Co. Ltd. 4 


ma u wg Os Ce 


(1917) 2 KB 433:117 LT 337, Stebbing 
v. Liverpool and London and Globe 
Insurance Co, Ltd. 4, 5 


1915 AC 499:112 LT 531, Jureidini v. 
National British and Irish Millers In- 
surance Co, Ltd. 5 

(1856) 5 HLC 811: 10 ER 1121, Scott v. 
Avery § 
Nihar Ranjan Majumdar, for Appel- 

lant; P. K. Dutta, Bijay Basanta Koley 

and Sm, Chitrita Choudhury, for Res 

‘pondents. 


JANAH, J.:— This appeal is by the 
defendant and it is against an order 
passed by the trial court refusing to stay 
the suit under S. 34 of the Arbitratioa 
Act. The -plaintiffs-respondents institut- 
ed the suit against the defendant com- 
pany for recovery of a certain sum cÉ 
money. The case made out in the plairt 
- was as follows: *. 

Satya Kinkar Kar the predecessor-inm 
interest of the plaintiffs was the owner 
of Tata Mercedese Benz Truck No, WBG 
6620. The said truck was: insured wita 
the defendant company under a compre- 
hensive motor insurance being Policy 
No. 370/CV/1441. The policy was valid 
from March 19, 1969 to March 18, 197G. 
The defendant company in consideration 
of the premium paid to'it by the said 
Satya Kinkar Kar insured’ the truck for 
a sum of Rs. 40,000 against, inter alie, 
any form of accidental total loss of th2 
truck and. also against statutory liability 
insurance under the Motor Vehicles Act. 
On May 5, 1969, while the truck was be- 
ing driven by one Sriram Tewary hav-_ 
ing driving licence No. ASN/915 whiea 
was valid up to November, 1970; it- was 
involved in an accident by — colliding 
against a road side tree near. village 
Douli of Satora-Purulia Road.’ The acci 
dent occurred. as a result of. the - left 
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wheel coming out-of its position, The 
‘plaintifis claimed ‘that the. defendant 
company under the terms and conditions 
of the policy became liable to indemnify 
of the owner. for the total loss of the 
truck. On or about 6/7th’ May, 1969 late 
Satya Kinkar duly submitted the claim 


` to the defendant company who deputed 


one Sri N, K, Dutta, a surveyor to sur- 
vey and estimate the quantum oi loss of 
damages, The said Sri Dutta assessed 
the loss of Rs. 31,000 which was accepted 
by the insured Satya Kinkar, who press~ 
ed for settlement of claim at Rs. 31,000 
In December, 1969, Commercial Investi- 
gation Bureau of 38 Chandni Chawk 
Street, Calcutta, wrote a letter to the 
deceased Satya Kinkar that they had 
been appointed by the defendent com- 
pany to process the claim and sought for 
certain information. The defendant com- 
pany having confirmed that they had 
appointed the said Commercial Investi- 
gation Bureau, Satya Kinkar furnished 
all information which was asked for. 
But no payment having been received 
by the deceased. for about.a year, he sent 
letters through his lawyer in April and 
June 1971 demanding payment of sum 
of Rs, 31,000 as assessed by the defen~ 
dant’s surveyor. The defendant wrote to 
the lawyer of Satya Kinkar that the 
claim could not be entertained on the 
ground that the policy was obtained by 
untrue statements in the proposal form 
and the truck was driven at the time of 
accident by a person who had no licence 
to drive-the truck. Satya Kinkar Kar 
having’ died on the 16th March, 1972, the 
present suit was filed by the plaintifis 
as the heirs and legal representatives of 
Satya Kinkar on 3rd May, 1972. 
` 2 The defendant Insurance Company - 
on being served with summons appear- 
ed and filed an application for stay of 
the suit under S. 34 of the Arbitration 
Act ‘1940 on the ground that the Policy 
contained an’ arbitration clause which 
was a condition precedent to any right 
of action in respect of the matters relat- 
ing to the said Policy. The condition 
relied on by the defendant company be=" 
ing condition No, 8 of the Policy is as 
follows:—~ 

“All differences arising out of this 
Policy shall be referred to the decision 
of. the Arbitrator to be appointed in 
writing by the parties in differance or 
if they cannot agree upon a single Arbi- 


_trator to the decision of two Arbitrators, 


one to ibe appointed in writing by each 
of the parties within‘ one. calender month 
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after having been required in writing so 
to do by either of the parties or in case 
the Arbitrators do not agree of an Um- 
pire appointed in writing by the Arbi- 
trators before entering upon the refer- 
ence. The umpire shall ‘sit with the Arbi- 
trators and preside at their meetings and 
making of an Award shall be a condi- 
tion precedent to any right of action 
against the company, If the company 
shall disclaim liability to the insured for 
any claim hereunder and such claim 
shall not within 12 calendar months from 
the date of such disclaimer have been 
referred to Arbitration under the provi- 
sions herein. contained then the claim 
shall for all purposes be deemed to have 
been abandoned and shall not thereafter 
be recoverable hereunder. ” 

The defendant company contended that 
it was ready and willing to do all things 
necessary for conducting the arbitration 
thet might be held under the aforesaid 
clause. Accordingly, the defendant as- 
serted that the parties must be referred 
to arbitration under zhe said clause and 
an Award must be obtained by the plain- 
tiff before he can come to Court. 


3. Thelearned Judge inthe trial court 
after considering the various contentions 
raised before him came to the conclu- 
sion that in the circumstances of the 
‘ease the suit should not be stayed under 
5. 34 of the Arbitration Act. The learn- 
ed Judge, therefore, rejected the defen- 
dant’s application for stay. Against the 
said order the defendant company has 
come up in appeal. 


4. Mr. Majumdar, learned Advocate 
for the appellant contended that under 
the conditions of the Policy on which 
the plaintiff found their claim, arbitra- 
tion was a condition precedent to the 
institution of the suit. He contended fur- 
ther that by denying its liability on the 
ground referred tọ in its letter dated 5th 
October, 1971, the company had not 
takèn any plea de hors the contract. He 
contended that the contract subsisted be- 
tween the parties but the defendant had 
no liability by virtue of the terms of the 
contract. In this connection he drew our 
attention to clause 9 of the Policy which 
is as follows:— . 

“The due observance of the terms, 
conditions and endorsements of this 
Policy in so far as they relate to any- 
thing to be done or complied with by 
the insured and the truth of the state- 
ments and answers in the said proposal 
shall be condition precedent, to any liabi- 


A. LR. 


lity of the company to make any pay- 
ment under the Policy.” 

Mr.. Majumdar argued that clause 9 of 
the Policy being what it is the repudia- 
tion of its liability by the company was 
under the said clause, and accordingly, 
under clause 8 mentioned hereinbefore 
the making of an award was a condition 
precedent to the institution of a suit. In 
support of this contertion he relied upon 
the decisions in Stebbing v. Liverpool, 
London and Globe Insurance Co. Ltd. 
(1917) 2 KB 433; Wocdall v. Pearl Insur- 
ance Co, Ltd. (1919) 1 KB 593; and Tol- 
ler v, Law Accident Insurance Society 
(1936) 2 All ER 952. Mr. Dutta learned 
Advocate appearing on behalf of the- 
respondents contended on the other hand, 
that the ground on which the liability 
under the insurance Policy has been re- 
pudiated by the defendant invalidates 
the contract itself According to kim, the 
repudiation of the cleim in the present 
case goes to the very root of the con- 
tract, and if the contract itself goes the 
arbitration clause contained in the con- 
tract also goes, Mr. Dutta submitted that 
in the present case the defendant shall 
not be entitled to rely upon the arbitra- 
tion clause which was a subordinate 
clause in the entire contract. He has 
drawn our attention to the preamble of 
the Policy which states that the state- 
ments in the proposal form shall be the 
basis of the Policy. Mr. Dutta pointed 
out that one of the grounds on which 
company repudiated the claim being that 
the insured made false statements in the 
proposal form, the eħtire basis of the 
Policy is knocked out. If wrong answers 
were given in the proposal form, there 
was no contract at all. 

5. In Toller v. Law Accident Insur- 
ance Society Ltd. (1936) 2 All ER 952, it 
was pointed out that the classes cf cases 
where the defendant insurance company 
is denying the existence of a contract is 
totally different from the class of cases 
when the defendant while admitting the 
existence of the contract is relying jpn 
some clauses of it to escape liability, It 
was explained what was meant by the 
word ‘repudiation’. Repudiation 9? a con- 
tract may mean that having admittedly 
made a contract a party decides to break 
up in such a way that he does not intend 
to proceed with it. Another use of the 
word repudiation is where a party says 
that there was never a contract between 
the two. In all such cases one has to 
look at the real intention and not the 
form in which the repudiation is made. 


- 
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In Stebbing v. Liverpool, - London and 
Globe Insurance Co. Ltd.-.- (1917) 2 KB 
433, the applicant Stebbing made a pro- 
posal for insurance to the’ respondent. 
The proposal contained a declaration by 
the applicant that the statements made 
by him were true and the declaration 
was to form the basis of the contract. 
There was a clause to the effect that 
compliance with the condition indorsed 
upon the policy should be the condition 
precedent to any liability on the part of 
the insurer. One of the conditions was 
that if a false declaration was made in 
support of a claim all benefits under -zhe 
policy should be forfeited. The policy 
also provided that all differences under 
the policy should be referred to arbi- 
tration. The applicant made a claim wn- 
der the policy and the respondents ze~ 
quired that it should be referred to arbi- 
tration. Before the Arbitrator the ras- 
pondent resisted the claim on the ground 
that the applicant had made untrue 
statements in the proposal form. The ap- 
plicant contended that the Arbitrators 
had no power to determine any matzer 
which called in question the validity of 
the policy. Arbitrators stated a case as to 
whether the truth or untruth of the staze- 
ments of the proposal has been refer- 
red to him, It was held that as the rəs- 
pondents were not seeking to avoid the 
policy but were relying upon the provi- 
sion that the truth of the statements 
Should be basis of the contract, the 
answer was in the affirmative. It is on 
the principle laid down in this case that 
the learned Advocate for the appellant 
laid great emphasis in support of nis 
contention that it is open to the defen- 
dant to rely upon the arbitration clause 
contained in the policy. In the present 
case it appears from the letters dated 
October 5, 1971. and May 12, 1972 writ- 
ten by the defendant company that the 
defendants were denying its liability on 
the ground that the insured had mede 
untrue statements in the proposal form. 
The preamble to the policy specifically 
states that the statements made in the 
proposal form shall form the basis of 
the policy. That being so, there was a 
repudiation of the contract which went 
to the very substance of the whole ccn- 
tract and, therefore, defendant could not 
rely upon the arbitration clause. In Ju- 
reidini v. National British and Irish Mil- 


lers Insurance Co. Ltd. 1915 AC 499, Vis- 


count Halden LC. deatne wih fhis 


question. said: ~” a 
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“Now, my Lords, speaking for myself 

when there is repudiation which goes to 
the substance of the whole contract, I 
do not see how the person setting up the 
repudiation can be. entitled to insist on 
the subordinate terms of the contract 
still in force.” 
In Heyman v. Darwins Lid. (1942) 1 All 
ER 337, the House of Lords after a re- 
view of all the cases on the subject sum- 
marised the law as to the effect of an 
arbitration clause of a contract in the 
following words expressed by Simon 
L.C.:— 

“If the respondents were denying that 
the contract had ever bound them at all 
such attitude would disentitle them from 
relying upon arbitration clause which it 
contains.” 

In Chartered Bank v. The Commr. for 
the Port of Calcutta AIR 1972 Cal 198, 
a Division Bench of this Court had to 
consider a similar point. The Division 


~ Bench after a review of a number of de- 


cisions which were cited before it came 
to the conclusion that under such cir- 
cumstances it was not open to a party 
having repudiated the contract to rely 
upon the arbitration clause contained 
therein, Where a party repudiates or 
seeks to avoid liability under the con- 
tract by raising allegations which are 
such as would make the contract void, 
the contract would perish and elong with 
it the arbitration agreement which is 
contained in the contract will also perish: 
When the whole perishes its part must 
also perish “Ex nihilo nihil fit’. In the 
present case the arbitration clause is 
contained in the same document i.e. the 
contract itself and not in any separate 


or independent document, It is seen 
from the letters dated October 5, .1971 
and May 12, 1972 that the defendant 


company is saying that they have no 
liability under the policy, as the same 
was obtained by misrepresentation. So 
the question is, is there any difference 
‘between such a contention and the re- 
pudiation of the contract by the party 
concerned? To us, it does not seem that 
there is any. The repudiation cf liability 
by the insurance company on the ground 
mentioned iby it tantamounts to saying 
that it has no obligation any longer due 
to the fact that the contract was entered 
into by misrepresentation, 


6. Learned Advocate for the appel- 


_ lant contended that in view of the con- 


dition No. 8 of the policy which is gene-+ 


- rally known as Scott v, Avery (1856-5 
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HLC 811) clause, the present suit is. not 

‘maintainable in the absence of an award 
by the Arbitrator, A similar point came 
up for consideration in N. Dutt v. Cale- 
donian Insurance Co. (1968) 72 Cal WN 
733, where it was held that where refer- 
ence to arbitration is condition precedent 
to'a right of action upon the policy, the 
suit will not lie unless the Arbitraton 
has given an award. But if the Insurance 
Company repudiates the claim on 4 
ground which goes to the root of the 
contract, the company. would be preclud- 
ed from pleading the arbitration clause 
as a bar to an action to enforce the 
claim. The case of Scott v. Avery (1856) 
5 HLC 811 was distinguished on the 
ground that there one of the conditions 
of the policy was that the sum to be 
paid for loss, in the first instance, was 
to be ascertained by a committee, -But 
if a difference should arise between the 
insurer and the committee relating to 
settling any loss or to claim relating 
to the insurance, the difference was to 
be referred to arbitration, provided al- 
ways that the insured who refused to 
accept the amount settled by the com- 
mittee shall not be entitled to maintain 
an action on the policy until.the matter 
has been decided by the Arbitrators. 
But in that case- there was no. such 
clause. Similarly, in the present case 
also there is nothing which requires the 
loss or damage to be ascertained at the 
first Instance and. only if a dispute 
arises as to the quantum, the matter is 
to be referred to arbitration. It was. held 
that no general proposition could be laid 
down that wherever the ` Arbitrator's 
award is made a condition precedent to 
the institution of a suit, the suit must 
fail unless an award is made and that 
the rule is not an absolute one. It can 
only be made applicable if the words 
used are wide enough to cover all cases 
of difference and dispute between the 
parties, The difference between the par- 
ties is not the same thing as the. differ- 
ence as to the ascertainment of damages 
or loss between them. It was also point< 
ed out that inorder to invoke the rule 
in Scott v. Avery the following condi- 
tions must ibe present:— 


(a) The ‘acceptance of the validity ana 
continuance of the policy itself. 


(b) No repudiation by the insurer 
challenging the substratum of the claim 
of the insured ie. challenging the claim 
on the ground that the plaintiff has no 


right to claini the damages at all 


ALR. 


{c) A bona fide difference as to the as- 
certainment of the quantum or valua or 
amount, of damages, 

(d) The difference to be existing  dif- 
ference and relating to the actual loss 
suffered by the insurer, 

(e) The nature of the difference to be 

within the scope of the terms of arbi- 
tration clause itself. 
Applying these principles we are of th® 
view that the rule in Scott v, : Avery 
(1856) 5 HLC. 811 clause cannot be ap- 
plicable to the present case. 

7. Let us now come to the question 
whether the defendant by its conduct is 
precluded from claiming that the matter 
should be referred to arbitration. The 
accident occurred on May 5. 1969. The 
claim was ‘lodged by the insured on or 
about May 6, 1969. On May 19, 1969 the 
defendant deputed and authorised one 
Sri Nanda Kumar Datta, a surveyor 
to estimate the quantum of loss 
and the compensation payable in res- 
pect of the truck. The surveyor estimat- 
ed the loss at Rs. 31,000 and the eame 
was accepted by the insured. The insur- 
ed received a letter dated December 26, 
1969, from one Commercial Investigation. 
Bureau of 38, Chandni Chowk Street, 
Calcutta, in which it was stated that the 
said Bureau had been appointed by the 
defendant to process the claim. On re- 
ceipt of the said letter the insured wrote 
to the defendant company for confirma- 
tion that the said Bureau had been ap- 
pointed by the defendant company as 
alleged in the said letter. The defendant 
company in its turn replied in the affir- 
mative and requested the insured to 
furnish such information to the said 
Bureau as may be required by them, | 
The insured offered full co-operation in 
this behalf and in the meantime made 
demands for a settlement of the claim 
by payment of the aforesaid amount of 
Rs. 31.000. In spite of such demands the 
defendant company kept completely 
silent for a period of about one year and, 
half. It is-only on October 5, 1971, that 
the defendant for the first time refused 
to make any payment on the ground 
that the insured made untrue statements 
in the proposal form, and that the per- 
son who was driving the truck at the 
time of accident did not ‘possess any 
driving licence. The. defendant did not at 
any stage prior to the filing of the ap- 
plication under S. 34 inform the in- 
sured or his heirs and legal representa- 
tives, the plaintiffs, that the defendant 
was willing to go to arbitration, The 
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insured having died on the 16th Marzh, 
4972 the plaintiffs filed the present 
suit on the’ 3rd day of May, 1972, 
i. e only 2 days prior to the last 
date of limitation. In these circumstan- 
ces if the suit is stayed and the parties 
are compelled to go to arbitration che 
plaintiffs will at once be faced with zhe 
bar of limitation. In. Shalimar Paints 
Ltd. v. Omprokash Singhania, AIR 1967 
Cal 372, it has been held that if there is 
a possibility of the claim in the suit be- 
ing barred, if referred to arbitration, 
stay of the suit can be refused. Say 
should not be refused as a matter of 
course in every case but it depends on 
the facts of each case, In Anderson 
Wright Ltd. v. Moran and Co., AIR 1955 
SC 53, the Supreme Court has _ poinzed 
out that apart from the other conditions 
necessary for granting a stay under S2c- 
tion 34, it is also necessary that the ap- 
plicant should satisfy the court that not 
only he is but also was at the com- 
mencement of the proceedings, ready end 
willing to. do everything necessary for 
the proper conduct of the arbitration, 
and further that ‘the court must be satis- 
fied that there is ‘no sufficient reason 
why the matter should not 'be referred 
to arbitration in accordance. with arbi- 
tration agreement. In the . present case 
the trial court- exercised 
against granting an order for stay. The 
appellant has not stated anywhere that 
the trial court has not properly exercis- 
ed its discretion. In the © 
of the case, we are of the’ opinion’ that 
the trial court: has rightly exercised its 
discretion in refusing to stay the suit. . 
8. There.is also another reason., ‘why 
the order of the trial court refusing to 
stay the suit must be upheld. In the 
‘present case the. appellant repudiated 
.its liability to. pay- damages or compen- 
‘sation to the insured on the allegation 
i that he made untrue statements in the 
‘proposal form. The allegation is that by 
making untrue declaration. the insured 
induced the insurance. company to issue 
a policy in his favour. The plaintiff No. 1 
being the widow and the other plaintiffs 
being the sons and daughters of the in- 
sured are entitled to have the honour 
of their deceased husband and father 
vindicated by a public trial in opan 
court. In such a case the arbitrator is 
not the proper. forum to have a decision 
on such allegations. In this view we are 
supported by the decisions in. Babulal v. 
Pirudan, AIR - 1977 Cal 503; Raymon 
Engineering Works Ltd, v, Union of 


‘Kuppuswamy Naicker 


its discretion 


circumstan: 2s. 


receipt of this letter by `’ 
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India, AIR 1972 Cal 281 and Abdul Kadir 
Shamsuddin v. Madhav Pravakar, AIR 
1962 SC 406.- : 
9. For the reasons -mentioned above, 
it must be held that the trial court was 
right in refusing to pass an order for 
stay of the suit. This appeal, therefore, 
fails and it is accordingly dismissed with 
costs, + 
ið. In the. circumstances, we direct 
the trial court to dispose of the suit 
within this year, if not impossible. Let 
the records ibe sent to the trial court by 
Special Messenger at the costs of the 
se pengeni, as prayed for.. 
. C, RAY, J.:— I agree. , 
, Appeal dismissed, 
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SANKAR PRASAD MITRA C, J, 
- AND S. K. DATTA J, 

Union of India, Appellants. v. M/s, 
Kuppuswamy . Naicker, : Respondent. a 

Appeal No. 25 of 1973, D/- 27-9-1977. ® 

Letters Patent (Calcutta), Ci. 12 — 
Revocation of leave — Balance of con- 
venience — Letter sent by plaintiff from 
Calcutta appointing defendant as agent 
at Madras. -— Accéptanee of letter -at 
Madras — Whether cause of action arose 
at Calcutta — Balance of convenience 
not being in favour of defendant, leave 
not revoked... (Decision ` D/- 11-6-1970 ` in 
Suit No. 39 of 1969 (Cal), Reversed, 

The letter showed that there were 
negotiations between the parti ies. before 
the letter was addressed. By the’ letter 
the defendant was being appointed a 
Handling Agent subject to formal ap- 
pointment in terms of Art. 239 of the 
Constitution, This formal letter of ap- 
pointment was addressed from Calcutta 
which was signed by the Deputy Price 
and Accounts Officer, for and pn behalf . 
of the President of India, The last para, 
of thig letter was “please acknowledge 
returning duly 
Signed the enclosed duplicate. copy to this 
office in unqualified ` acceptance of the 


_terms and conditions of this contract,” 


Held that the . case of the Plaintiff 
that the ‘contract was made in . Cal- 
cutta cannot prima facie be brushed 
aside. AIR 1966 SC 543, Distinguished. 


(Para 14) 
“(Against judgment of Ghose J. in Suit 





. No. 39 of 1969, D/- 11-6-1970.) 
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In an application for revocation of 
leave granted under cl. 12 of the Letters 
Patent, the Court has to proceed on the 
basis that the allegations made in | the 
plaint are true. (Para 6) 

Tt is well settled that in giving or re- 
fusing leave or maintaining or revoking 
leave the Court would ordinarily take 
into consideration the balance of con- 
venience and may, if the balance is defi- 
nitely in favour of the defendant, apply the 
doctrine of forum convenience. (Para 7) 

In the plaint the plaintiff-principal 
Claimed that a specified amount was due 
by the defendant-ageni to the plaintiff 
In the alternative, the plaintiff had asked 
for rendition of accounts by the defen- 
dant. The plaintiff was in Calcutta and 
according to well settled principles, the 
plaintiff could demand that the rendi- 
tion of accounts should be in Calcutta. 
It cannot therefore, be held that leave 
under Cl. 12 of the Letters Patent was 
not properly obtained and should be re- 
voked and that the balance of con- 
venience was in favour of the defendant. 
Decision D/- 11-6-1970 in Suit No. 39 
of 1969 (Cal), Reversed. (Para 19) 

Anno: AIR Manual (3rd Edn.) Letters 
Patent (Cal) Cl. 12 N. 7 and 10. 


Cases Referred: Chronological Paras 
AIR 1966 SC 543 7 
AIR 1949 Cal 495 i 7 

N. C. Roy Chowdhury with Dipak 


Shome, for Appellants; P. K. Ghosh, for 
Respondent, 


SANKAR PRASAD MITRA, C. J.:— 
This is an appeal arising out of a judg- 
ment delivered by Ghose, J. on the 11th 
June 1970 revoking leave under Clause 
12 of the Letters Patent. The Union of 
India instituted the suit on the 2nd 
Jan. 1969 being Suit No. 39 of 1969 
against the defendant M/s, M. Kuppus- 
wamy Naicker, who carries on business 
at Madras inter alia, for a decree for 
Rs, 2,14,259.38P. or im the alternative 
accounts be taken of the transactions had 
by and between the defendant and the 
plaintiff and decree be passed under 
O. 20 R. 16 of the Civil P. C. or in such 
form as the Court may think proper. 

_ 2. The basis of the plaintiff's claim 
is that the defendant was employed es 
the plaintiff's agent to handle the import 
of 3338.680 long tons of steel materials 
which the plaintiff had imported through 
the Iron & Steel Controller, Calcutta un- 
. der the-U. S. -Development Loam Fund 
Scheme at Madras. ` sey To ; 


oh 


.3 In terms of the contract the de=- 
fendant was to clear the goods at the 
Port of Madras, pay or incur all neces- 
sary expenses in connection with the 
clearing of the said goods and despatch 
the same to the various consignees or 
parties whom the Iron & Steel Control- 
ler had named, The defendant was to get 
a commission as per agreement between 
the parties on the actual tonnage of goods 
which the defendant had handled as such 
agent, 


4. It ig alleged that the defendant 
cleared all the goods imported into the 
Port of Madras and delivered and/or des- 
patched the same to various persons no- 
minated and/or named by the plaintiff 
through the Iron & Steel Controller as 
per terms of the agreement between the 
parties, The defendant was to realise 
from the said nominees or allottees of 
the said goods 100 per cent of bills 
charging base price with ‘admissible 
extras,’ ; 

5. According to the plaintiff the de= 
fendant realised or ought to have realised 
from the said nominees or allottees on 
account of the said goods despatched or 
delivered to them an aggregate sum of 
Rs. 23,83,883.55P, The defendant paid 
to the plaintiff only a sum of 
Rs, 19,31,769,48 P. The defendant was en~ 
titled only to a sum of Rs. 2,42.854.69P. 
as commission. This a balance of 
Rs. 2,14,259.38 p., according to the plain- 
tiff, is due and owing by the defendant 
to the plaintiff. In the plaint it is alleged 
that the agreement between the parties 
was entered into at 33, Netaji Subhas 
Road in Calcutta within the jurisdiction 
of this Court, 

6. The learned trial Judge has rightly, 
pointed out that in an application for 
revocation of leave granted under Cl. 12 
of the Letters Patent, the Ccurt has 
to proceed on the basis that the allegations 
made in the plaint are true, The learned 
trial Judge has, therefore, accepted as 
correct the allegation that the contract 
was made in Calcutta. But his Lordship 
is of view that only a minor part of the 
cause of action has arisen within the 
jurisdiction of this Court. The most over- 
whelming part of the cause of action, 
the learned trial Judge is of opinion, 
arose at Madras, outside the, jurisdiction 
of this Court. The learned Trial Judge is 
of the view that the defendant has to 
call witnesses from Madras and also 
bring documents from Madras to establish 
the defendant’s case. Principally on the 


ground ;of . balance of — convenience, | 
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Ghose J., has revoked the leave granted 
under clause 12 of the Letters Patent. 


7. It is well settled that in giving 5r 
refusing leave or maintaining or revoz- 
ing leave the Court would ordinarily take 
into consideration the. balance of con- 
venience and may, if the balance is deñ- 
mitely in favour of the defendant, appiy 
the doctrine of forum convenience, vide 
Madanlal Jalan v. Madanlal reported in 
AIR 1949 Cal 495. 

8 Ghose J., has applied this princi- 
ple to the facts of this case in arriving 
at his Lordship’s decision, 

9. In the affidavit in support of the 
summons by K, Rajendran, the sole pro- 
prietor of Messrs. M. Kuppuswamy 
Naicker, affirmed on the 12th Sept. 1939 
it has been admitted that a negligitle 
part of the cause of action arose within 
the jurisdiction of this Court, vide pares. 
2, 4 and 6 at pages 5 and 6 of the paper 
book, But Mr. Pradip Kumar Ghose, 
learned Counsel. appearing for the re- 
pondent has argued before us that no 
part-of the cause of action arose within 
the jurisdiction of the Court and, as such, 
leave granted under clause 12 of the 
Letters Patent should be revoked, Mr. 
Ghose’s point is that according to the 
plaint the contract was made in Calcutta, 
That contract would be evidenced by two 
letters, being letters dated the 12zh 
Oct, 1959 and the 21st July 1960, which 
are annexures ‘A’ and ‘B’ to the plairt. 
These are letters addressed from Cel- 
cutta to the defendant in Madras contain- 
ing the plaintiff's offers to appoint the 
defendant as handling agent. The off2r 
was accepted in Madras and posted in 
Madras. As soon as the acceptance was 
posted the contract was complete. The 
contract, therefore, was entered into not 
in Calcutta but in Madras. And no pact 
of the cause of action of the plaintif?s 
suit arose in Calcutta at all, Mr. Ghose 
has placed strong reliance on the Sup- 
reme Court’s judgment in Bhagwandas 
v. Girdharilal & Co., reported in AIR 
1966 SC 543 in which the Supreme Court 
has observed that making of an offer at 
a place which has been accepted else- 
where does not form part of the cause 2f 
action in a suit for damages for breach 
of contract. 

10. Mr. Ghose has submitted to’ 39 
that this point -was not taken before the 
Trial Court but it is a point of law and 
it is open to him to urge the point ‘im 
the appellate Court. 

' 11. On ‘the facts of this case it seers 
to us that the Supreme Court’s judgmeat 
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on which Mr. Ghosh relies has no rele-- 
vance to the instant appeal. Let us read 
carefully the: letter of the 12th Oct. 1969. 
It ig a letter addressed by C. V. Rama- 
chandran, Price and Accounts Officer of 
the Ministry of Steel, Mines and Fuel in 
Calcutta to the defendant. Ee letter is 
in the following terms :— 

“You are hereby authorised to handle 
the following quantity of steel under 
DLF Scheme to the Port of Madras noted 
against the quantities. 

` (As per Schedule attached) 

You are requested to clear the mate- 
rials immediately on arrival at the port 
by furnishing an indemnity Bond to the 
Shipper’s Agent/Port Commission, The 
Bil of Lading and other relevant 
documents received in this office enclosed 
herewith, Further documents will be 
forwarded to you as and when received 
in this office. The formal appointment 
letter of Handling Agency will follow 
shortly. In the meantime you must fur- 
mish bank guarantee for C and F value 
of the materials.” 


12. This letter shows that there were 
negotiations between the parties before 
the letter was addressed. By this letter 
the defendant was being appointed a 
Handling Agent subject to formal ap- 
pointment in terms of Art, 299 of ` the 
Constitution of India. This formal letter 
of appointment was addressed from Cal- 
cutta on the 21st July, 1960, which was 
signed by S. S. Sinha, Deputy Price and 
Accounts Officer, “for and on behalf of 
the President of India.” The last para- 
graph of this letter is:—- “please acknow- 
ledge receipt of this letter by returning 
duly signed the . enclosed duplicate copy 
to this office in unqualified acceptance 
of the terms and conditions of this 
Contract.” 


13. Though we are not expressing any 
final opinion, for the purpose of dispos- 
ing of this application we have to record 
that the two documents aforesaid tend 
to support the averment in paragraph 2 
of the plaint, which is as follows :— 

“Under an agreement in writing en- 
tered into by and between the plaintiff 
and the defendant at 33, Netaji Subhas 
Road within the aforesaid jurisdiction, 
the plaintiff authorised’ the defendant to 
handle the import of 3338.680 long tons 
of steel materials 
Para 2 specifically refers to the letters 
dated the 12th Oct. 1959 and the 21st 
July, 1960.and it is stated that copies of 
these letters are filed with the plaint and 


eveeee 


.marked .‘A’ and ‘BD’, 
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14, In these circumstances the case 
of the plaintiff that: the'contract was 
made in Caleutta cannot prima facie be 
brushed. aside and the argument of Mr. 
Ghosh on behalf of the respondent does 
not. appear to us, as ef present advised, 
‘to ke of substance, We have to add that 
according to the pleading in para 2 of 
the plaint all payments by the defendant 
had to be made to the plaintiff im’ Cal- 
cutta. 


15. The learned Trial Judge hag re- 
ferred to the witnesses who have to be 
called from Madras and the evidence 
that has to be brought from Madras. But 
upen going through the papers it . does 
not appear to us that the evidence indi- 
cated by the learned Trial Judge are 
materials for the purpdse of defence, 
We have to bear in mind the relationship 
between the parties and the nature of the 
transactions as pleaded-in the plaint. It 
was a transaction between principal and 
agent. A sum of money alleged to be due 
by the agent to ‘the “principal has ‘been 
claimed in the suit. In the alternative, 
the agent has been called upon io render 
accounts of his dealings and transactions. 
The law on the subject appears to be 
clear; 

16. Im Halsbury’s Laws of- England, 
4th Edition, Art. 780, at page 466 it is 
stated: : 


“It is the duty . ‘of an. agent to keep 
accurate accounts of all his. transactions 


and to be prepared at alk fimes.to pro- . 


duce them to hig principal. If he fails to 
keep proper accounts every presumption 
consistent with the fasts will weigh in 
favour of the ‘principal. Thus, if he im- 
properly mixes the . principal's pro- 
perty with his: own, all that he cannot 
show to be his own will be presumed to 
belong to the principal. Further, . all 
books: and documents relating to the 
principal’s business must on demand be 
produced to the principal or to some 
person: named. by him, provided that such 
person is not. one against whom. the. agent 
may have reasonable grounds of objec- 
tion.” 


.- 1T. In. the instant case the defendant 
was the Handling, Agent -of the plaintiff. 
The defendant’s duty was to keep accu- 
rate accounts of all its transactions and 
to be prepared at. all times to produce 
them: to the principal in Calcutta, AN 
books and documents relating to the 
principal's business. had also on demand 
to be produced to the principal in Cal- 
cutta or to a person named by the prin- 
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cipal. In these premises, it is difficult for 
us to revoke leave under Cl, 12 of the 
Letters Patent. 

18. The same principles have been 
communicated in “Bowstead on Agency” 
14th Edition, Art. 53 at. page 159. In this 
Article it is, observed as follows :-— 

“It is the duty of every agent :— 

(a). to keep the money and property 

of his principal separate from his 

own and from that of all other 
persons; 

to preserve and be constantly 

ready with correct accounts of all 
. his dealings and. transactions in 

the course of his agency; 
to produce to the principal; and to 

a proper person appointed by the 
_ principal all books and documents 

in his hands relating to the prin- 
. Cipal’s affairs.” -~ 

_ 19, In the plaint in the present appeal 

there is a claim for, a decree for 
Rs. 2,14,259.38p. alleged to be due by the 
agent to the principal, There is an alter- 
tative prayer that accounts be taken of 
the transactions had by and between the 
defendant and the plaintiff and a decree 
be passed under O. 20 R. 16 of.the Civil 
P. C. or such other form as this Hon’ble 
Court may think fit and proper. In- other 
words, in the plaint the principal 
claims that a specified amount is 
due by the dezendant to the plaintiff. In 
the alternative, the principal has asked 
for reridition of accounts by the agent. 
The. principal is in Calcutta and accord-|. 
ing to well settled principles we have 
quoted above, the principal may. demand 
that the rendition of accounts should be 
in Calcutta, We cannot, therefore, hold 
that leave under Clause 12 of the Letters 
Patent was not properly obtained and 
should be revoked. We cannot hold that 
the balance of convenience ig in favour 
of. the defendant, 

20. Mr, Roy Chowdhury appearing for 
the appellant and on proper imstructions 
has informed us that should the defen- 
dant: make an- application for examination 
of witnesses. on Commission and should 
that application be allowed, the Union of 
India is prepared to bear in the first 
instance the expenses of both the parties 
to hold the Commission or Commissions 
wherever necessary outside Calcutta. 

21. In the result, this appeal is allowed. 
The judgment and order of the ‘Trial 
Court are set aside. The suit will proceed 
in this Court on condition that if any 
application for examination of the defen- 
dant’s witnesses on Commission be al- 


(b) 


(c) 


1978 


lowed by this Court, all the expenses af 
both the parties for holding the Commis- 
sion or Commissions shall -be paid in tha 
first instance by the Union of India sub- 


ject to final orders of the Court, The 


costs of this appeal would abide by the 


result of this suit. Written Statement is- 


to be filed within four weeks after 
the reopening of -the Court after 
long’ | vacation. Discovery within a 
fortnight thereafter, inspection, forthwith 


-thereafter, The suit will appear at the 


top of the appropriate prospective list on 
the 14th February, 1978. 
S. K. DATTA, J.:— I agree. 
Appeal allowed, 
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FULL BENCH 
SANKAR PRASAD MITRA, C. J. 
S. C. GHOSE, SABYASACHI 
MUKHARJI, S. K. DATTA 
AND A. K. JANAH, JJ... 
Pushraĵj: Puranmull and another, Ap- 
pellants v, N. Roy and others, Respor~ 
dents. i 
Matter No. 472 of 1977, - D/-19-1-1973; 


(A) Constitution of India, Art. 246 — 
Doctrine of pith and substance — Inter- 
pretation of legislative lists. 

Though the entries in the three lis:s 
in Sch.7 of the Constitution have been 
widely construed and found to be over- 
lapping, when a legislation. made under 
a particular entry touches- uponor affeccs 
another entry in another list the doctrire 
of pith and substance has to be invoked 
in determining- its validity. If upon an 
examination of the impugned Act its 
pith and substance is found to bea sub- 
ject falling within -an entry in list TIE the 
Act: cannot be struck down on- the 
ground that it touched upon an item m 
List I. No entries in the lists should be 
so construed as to curtail the scope ard 
ambit of other entries in other lists, 
AIR 1976 SC. 2177 ae AIR 1947 PC 60 
Rel. on. : - (Para 9) 

Anno: A,I. R. Comm. Const. of India, 
(2nd Edn.) Art. 246, N. 7 to “9, i 


(B) Constitution of India, Art. 246 ard 


Sch. 7 List I entry 52, List II entries 23- 


and 33— West Bengal | Relief Under- 
takings (Special Provisions) ` Act (13 ef 
1972), Pre., Ss. 3, 4,8—Pith and substance 
of legislation directly falls under entry 23 
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of List I and Act is mot ultra vires of 
of State Legislature — Act is also mitra 
vires of entry 33 (a)-of List TI— Inci- 
dental encroachment on entry 52 of 
List I cannot invalidate. at. 7; 
From. the objects of the impugned Act 
as disclosed by its preamble read with 
Ss. 3, 4 and 8. The pith and substance of 
the legislation appears to be prevention 
of, unemployment or providing mwelief 
against .unemployment. And it comes 
directly within the scope of item 23 of 
list IIL The legislation, therefore, cannot 
be struck down. on the :ground ithat iit ts 


‘* beyond the i saan of the ‘State 


Legislature, (Para ‘22) 

In S. 3 of the West “Bengal Act it ïs 
provided that the -notification declaring 
an undertaking te be a relief wunder- 
taking shall, in the ‘first instance, be for 
one: year only. ‘The ‘State ‘Government 
may extend the period ‘from ‘time ‘to 


. time but the maximum period shall tbe 


five years. And ‘the extension will also 
be for a ‘period of one year ata ‘time 
These are “indications that tthe protection 
of the Act would meot be evaildble ‘to a 
sick industry if it is not run properly. 
Then again, S: 8 (@) and (2) of the Act 
also tries to’ ensure that ‘the undertaking 
is run smoothly and economically. 
Reading the Act as a whole it appears 
that the State Government was attempt- 
ing to give temporary relief particularly 
against harassment by creditors ‘to ter- 
tain undertakings to enable those under- 
takings to rehabilitate’ themselves and 
start functioning efficiently ïn order ‘that 
persons employed by them might not lose 
their sources of subsistence. Un view of 
these considerations the West “Bengal 
Relief Undertakings (Special Provisions) 
Act, 1972, is imtra vires the powers of 


_the State Legislature as ñt ‘has ‘been - 


enacted under powers conferred by item 
23 in list WI of the Seventh Schedule to 
the ‘Constitution: a) 441 (Com ‘(Cas 1098 
(Guj), Applied: - (Para 31) 
_ The Act intends to give a ‘breathing 
time to a sick industry and thereby en- 
courage it te continue äts productive 
activities.‘ And’ from this point of view 
it may be held thatthe Act is tmbra vires 
the powers of the State Legislature under 
Item 33 (a) of List TH.. (Para 32) 
Anno: AIR ‘Comm. Const. of India 
(2nd Edn), Art. 246, N. 7 to 9. 
Cases- Referred: Chronological “Paras 
“ATR 1976 SC 2177 : 1975 Lab IC 1440 11 
(1971) 41 Com Cas 1098 (Guj) 23 
ATR 1947 PC 60 : 74 Ind App 23 8 
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1937 AC 863: (19387) 3 
her v. Lynn 

R. C. Deb with Bhaskar Gupta and A 
Deb for Appellants; Standing Counsel 
with Jr. Standing Counsel (for Nos. 1, 2 
and 3.) and R. N. Bajoria, with S K. 
Bajoria, and B. K. Chatterjee, (for 
No. 4) for Respondents; A. K. Sen, with 
J. Pugalia, for Jute Creditors; T. K, 
Biswas, with S. K. Mallick appears with 
the leave of Court for the Creditors. 

SANKAR PRASAD MITRA, C. J.:— In 
this application uncer Art. 226 of 
the Constitution the validity of the West 
Bengal Relief Undertakings (Special Pro- 
visions) Act, 1972 has been challenged. 
The petitioner asks for a declaration that 
the Act is beyond the legislative com- 
petence of the State of West Bengal and 
is void. The petitioner has also prayed 
for issue of a writ in the nature of man- 
damus or appropriate direction for recall, 
cancellation and withdrawal of Notifica- 
tions Nos. 1272--CSI and 1277-CSI both 
dated the 24th March, 1977 issued by the 
Deputy Secretary to the Government of 
West Bengal, Department of Closed & 
Sick Industries. By the first Notifica- 
tion the State Government in the exercise 
of power conferred by S. 2 of the Act 
declared Messrs. Nafar Chandra Jute Mills 
Ltd. to be a relief undertaking. By the 
second Notification the State Govern- 
ment directed in the exercise of power 
conferred by S. 4 of the Act that the 
operation of-all contracts, assurances of 
property, agreements, settlements, awards, 
standing orders or other instruments in 
force relating to the relief undertaking 
shall remain suspended. . 

2. The petitioner claims to be a credi- 
tor of the said Jute Mills. It has been 
affected by the notifications like many 
other creditors inasmuch as it is unable 
to take steps for realisation of its dues. 

3. To appreciate the petitioners con- 
tentions it may be convenient to refer to 
some of the entries in the three lists in 
the seventh schedule to the Constitution. 
Entry 52 of List I is “Industries, the con- 
trol of which by the Union is declared by 
Parliament by law to be expedient in the 
public interest”. Entry 24 in list II is 
“Industries subject to the provisions of 
entries 7 and 52 of list I”. 

4. There are a few other entries in 
List II which should be nated in this 
connection. Item No. 23 in List II is 
“social security and social insurance: em~ 
ployment and unemployment”. Item No. 33 
is “trade and commerce in, and the pro- 
duction, supply and distribution of:— 


; Al ER 598 Gallag- 
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(a) the products of any industry wheré 
the control of such industry by the Union 
is declared by Parliament to be expe- 
dient in the public interest, and imported 
goods of the same kind as such pro- 
AüetSi iss iiss des. 


5. On behalf of the petitioner our 
attention was drawn to the Industries 
(Development and Regulation) Act, 1951. 
This Act was passed by Parliament and 
it came into force by a notification in 
the Gazette of India Extraordinary on 
the 8th May, 1952. By S. 2 of this Act 
the Parliament declared that it was ex- 
pedient in the public interest that the 
Union should take under its control the. 
industries specified in the first schedule. 
Item No. 23 in the first schedule to this 
Act includes jute and jute textiles. Ac- 
cording to the petitioner the said de- 
claration was made by Parliament by 
law under Entry 52 in list I. 

6. The petitioner then contends that 
Entry 24 in list II enables the State 
Legislature to legislate in regard to in- 
dustries but subject to the provisions of, 
inter alia, Entry 52 in list I. The State 
Legislature, therefore, coes not have 
competence to legislate in respect of in- 
dustries the control of which has been 
taken over by the Union. í 


7. The petitioner submits that the 
West Bengal Act referred to above re- 
lates to control and regulating of in- 
dustries in the State by the Government 
of West Bengal. The abplicability of 
the State Act must be confined to those 
industries the control of which by the 
Union of India has not been declared by 
Parliament by Law to be expedient in 
public interest. : 

8. The petitioner’s contention is that 
since the control of jute industry is a 
subject-matter of the Industries (De- 
velopment and Regulation) Act, 1951, the 
West Bengal Act has no application to 
jute industry. The impugned notifications 
relate to jute industry and are, there- 
fore, ultra vires and void. There are no 
entries either in List II cr List II, ac- 
cording to the petitioner, under which 
the West Bengal Act could have been 
enacted. 

9. It is well known that the entries 
in the three lists have been widely con- 
strued. While interpreting the entries 
Courts have on numerous occasions dis- 
covered overlappings. It often happens 
that legislation made under a particular 
entry. may. incidentally touch upon or 


_ affect another entry in another list. 


1878 


That is why, the Judicial Committee in 
the case of Prafulla Kumar Mukherjee v. 
Bank of Commerce Ltd. 74 IL A. Page 23, 
: (AIR 1947 PC 60), said- that in distir- 
guishing between the powers of the 
divided jurisdictions under lists I, II and 
III of the seventh schedule to the Goverr.- 
ment of India Act, 1935, it was not pos- 
sible to make a clean cut between the 
powers of the various legislatures. Ac- 
cording to the Judicial Committee these 
powers are bound to overlap from time 
to time and the rule has been evolved 
by the Judicial Committee itself where- 
by an impugned statute is examined io 
ascertain its pith and substance or ics 
true nature and character for the pur- 
pose of determining in which parti- 
cular list the legislation falls. The Judi- 
cial Committee applied these principles 
to Indian and dominion legislation. It 
was of the view that the extent of in- 
vasion by the provincial legislature ino 
subjects enumerated in the Federal List 
was material for the purposes of dete>~ 
mining what was the pith and substance 
of the impugned Act. 

~ 10. The House of Lords in Gallagher 
v. Lynn (1937) AC 863 was considering 
the powers of the Parliament of Nor- 
thern Ireland. It was held that if in 
considering whether a statute was with- 
in the : competence of a Subordinate 
Legislature to pass, it was found that the 
substance of the legislation was with- 
in the express powers, it was not invali- 
dated because incidentally it affected 
matters which were outside the authoris- 
ed field. The House of Lords observed 
further that the Legislature must nct, 
however, under the guise of dealing 
with one matter encroach upon forbidden 
field. 


11. Ever since the Judicial Committee 
laid down the principle aforesaid it hed 
been uniformly applied till the present 
day to all cases of difficulties created ty 
overlapping of entries in the three lists. 
The latest case to which our atten- 
tion was drawn was the case of Mono- 
gram Mills Ltd. v. State of Gujarat AIR 
1976 SC 2177. In the instant case also 
the doctrine of pith and substance has 
to be invoked. If upon examination of 
the impugned Act we find its pith ard 
substance is a subject falling within an 
entry in list III the Act cannot be struck 
down on the ground that it touched upon 
an item in List I. No entries in the lis:s 
should be so construed as to curtail tke 
scope and ambit of other entries in other 
lists. te ie Eo Gece E 
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12. Bearing these principles in mind 
we have to discover the pith and sub- 
stance of the West Bengal Relief Under- 
takings (Special Provisions) Act, 1972. 


13. The preamble to the Act says that 
it is “An Act to enable the State Govern- 
ment to make special provisions for a 
limited period in respect of industrial 
relations, financial obligations and other 
like matters in relation to industrial 
undertakings the running of which is 
considered essential as a measure of 
preventing, or providing relief against, 
unemployment”. 


It is further stated: “Whereas it is 
expedient to enable the State Govern- 
ment to make special provisions for a 
limited period in respect of industrial re- 
lations, financial obligations and other 
like matters in relation to industrial 
undertakings the running of which is 
considered essential as a measure of pre- 
venting, or of providing relief against, 


unemployment : 


14. Tt ishereby enacted in the Twenty- 
third Year of the Republic of India, by 
the Legislature of West Bengal, as 
follows :—” 


When the Bill was presented 
the West Bengal Legislature its 
was stated as follows :— 

“A number of industrial undertakings 
in West Bengal are now closed down for 
various reasons resulting in substantial 
loss in production and in employment. 
For continued economic operation of 
such industrial units, the State Govern- 
ment in some cases advanced loans, 
furnished guarantees for Bank loans and 
even took over the equity shares of some 
units in the past. Unfortunately, most 
of the money advanced by the Govern- 
ment was consumed by the past liabilities 
or large overheads of beneficiary units. 
In order to enable the State Govern- 
ment to revive and re-start these indus- 
trial undertakings and operate them 
efficiently and thereby provide employ- 
ment to a large number of workers, it 
is essential that the State Government 
should have suitable powers to free the 
industrial undertakings for a short period 
from certain financial obligations in the 
past and to exempt them from the scope 
of certain labour laws...... Similar legis- 
lation has been enacted in the States of 
Maharashtra, Gujarat, Madhya Pradesh, 
Kerala, Rajasthan and Tamil Nadu. The 
main provisions of the Bill have also 
been incorporated by the Parliament in 
the Industries (Development and Regula- 


to 
object 
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tion) Act by a recent amendment, but 
the State. Government has no power 
under that. ............ a 


15. From the preamble and the ob- 
jects set out above we get the indication 
that the primary intention of the State 
Legislature was to prevent unemploy- 
ment or provide relief. against unemploy- 
ment. Various industrial undertakings 
had been closed down particularly for 
financial difficulties resulting in unem- 
ployment of a large number of workers 
in a State in which the problem of unem- 
ployment was most acute. The State 
Legislature was attempting to take steps 
for the revival of these industrial under- 
takings so that the unemployed workers 
might be re-employed and one of the 
baffling problems of the State might be 
solved at least to some extent. 

16. If we now look at some of the sec- 
tions of the Act was would appreciate 
what the State Legislature intended to 
do. S. 3 of the Act runs thus: 


“Section 3. Declaration of relief 
undertaking-—The State Government may, 
if it is satisfied that it is necessary or ex- 
pedient so to do in the public interest, 
with a view to enabling the continued 
running or re-starting of a State Indus- 
trial undertaking as a measure of pre- 
venting, or of providing relief against, 
unemployment, declare by notification, 
that the State industrial undertaking 
shall, on and from such date and for 
such period as may be specified in the 
notification, be a relief undertaking; i 


Provided that the period so specified 
shall not, in the first instance, 
one year but may, by a like notification, 
be extended, from time to time, by any 
period not exceeding one year at any one 
time, so however that no notification 
issued under this section shall in any 
case remain in force for more than five 
years in the aggregate.” - 


17. By S. 3, therefore, the State 
Government has been given the power 
to declare by notification that an indus- 
trial undertaking is a ‘relief undertaking’. 
This declaration would be made for the 

_continued running or restarting of the 
undertaking as a measure of preventing 
or of providing relief against unemploy- 
ment, t : Aa 

18. We now come to S. 4 the provisions 
whereof are as follows :— 

“4. Application of certain enactments 
and contracts, agreements, etc. to relief 
undertaking—~The State Government may, 


exceed - 
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if it is satisfied that it is necessary or 
expedient so to do for the purpose speci- 
fied in S. 3, direct, by nctification :— 

(a) that in relation to any relief 
undertaking all or any of the enactmenzs, 
specified in the schedule to this. Act 
shall not apply or shall apply with: such 
adaptations, whether by way of modifica- 
tion, addition or omission. (which does. 
not, however, affect: the pelicy of the said 
enactments), as may be specifiedi in such: 
notification; or : 7 

(b) that. the operation of all or any of 
the contracts, assurances of preperty;. 
agreements, settlements, awards, stand- 
ing orders or other instruments im force 
(to which any relief undertaking, is a 
party or which may be applicable to any 
relief undertaking) immediately: before 
the date on which the State industrial 
undertaking is. declared to be a relief 
undertaking, shall remain suspended or 
that all or any of. the rights, privileges;. 
obligations; andi liabilities: accruing or 
arising thereunder before- the said date; 
shall remain. suspended cr shall be: en~ 
forceable with such moCifications: and: im 
such manner as. may be specified in such 
notification”. 

19. By this, section the State: Legis- 
lature is making provisions. for modi- 
fications, additions or ortissions, of certain 
Acts. These Acts have been. mentioned! 
in. the schedule to the Act. They are G) 
the Industrial Employment. (Standing. 
Orders) Act, 1946, (i) the Industrial. Dis- 
putes Act, 1947; (i) the Minimum Wages. 
Act, 1948 and (iv) the Wes: Bengal Shops: 
and Establishments Act, 1963, The State 
Legislature is also making’ provisions: for 
temporary suspension oI the operatiom 
of contracts, agreements. settlements; 
awards etc. toenable the relief undertak- 
ing either to-continue its operation or re- 
start its. operation. unhampered by the 
burden. of past. liabilities and. obligations. 
for the time being. 


20. By S. 8 of the Act. power has beer 
given to the State Government to: make 
rules, In. particular the State Govern- 
ment may frame rules relating to- (a) the 
rates of wages’ payable to the workmen 
and their workloads and the salary pay- 
able to the staff, the payment of bonus, 
gratuity, compensation, and other. bene- 
fits; (b) the manner in which the relief. 
undertaking should be run; (e) the 
strength of staff and labcur to be em- 
ployed for running the relief undertak~ 
ing economically; (d) the manner im 
which the net. profits or net: losses. or 
surplus funds should be appropriatedi cr 
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disposed of; (e) the percentage of profits 

' to be utilised for the benefit of the per- 
sons employed- in the undertaking and 
the manner of its utilisation; and (8 
the manner in which, and the extent to 
which the representatives of the .work- 
‘men may ibe associated with, or may 
participate in ithe seadagenient of the 
relief undertaking. 


21. Tt appears that the State Govern- 
ment was expected to frame rules to en- 
sure a ‘smooth functioning of the relief 
undertaking after it gets the protection 
envisaged by Ss. 3 and 4. 


22. From all the provisions set out. 
above the pith and substance of tha 
legislation appears to us to be prevention 
of unemployment or providing relief 
against unemployment. And it comes 
directly within the scope of item 23 af 
list I]. The legislation, therefore, cannct 
be struck down on the ground that :t 
is beyond the competence of the State 
Legislature. 


23.. Our attention has been drawn. to 

adecision of Division Bench of the Gujarat 
High Court in D. S, Patel and Co. v. Gu- 
§arat State Textile Corpn. Ltd. reported in 
(2971) 41:Com Cas 1098. The Bombay Re- 
lief Undertakings (Special Provisions) Act 
was. enacted for three main purposes, 
namely: (1) to make temporary provisiors 
for industrial relations; (2) to enable the 
State Government to conduct, or provide 
loan, guarantee or financial assistance 
for the conduct of certain industrial 
undertakings in question .and (3) to do 
the above as a measure. of preventing 
unemployment er of unemployment re~ 
lief. .The Act consists of four sections 
only. The first section provides for the 
title and extent of the Act and the second 
for definitions. Under S. 3 the Act ap- 
plies to any industrial undertaking 
which either run by the State Goverr- 
ment or to whom the State Government 
- has provided financial. assistance. Not- 
fications can be issued under S. 3 declar- 
- ing that an industrial undertaking shall 
with effect from a specified date be cor- 
ducted to serve “as a measure of pre- 
venting unemployment”. Under S. 4 
the State Government can exercise wide 
powers to give temporary relief to the 
undertaking not only from the claims cf 
creditors but also from demands of lak- 
our under different labour tana, agree- 
ments and awards. 


24, The Gujarat High Court. has noted 
that under the Industries (Development 
and Regulation) Act, 1951, ifan industrial 


. infringing Art. 


‘and - decide. 
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undertaking is managed in a mariner 
detrimental to the industry or public 
interest the Central Government could 
by notified order authorise any 
person or body of persons to take over 


‘the whole. or any part of the manage- 


ment of the undertaking. 

25. The Gujarat High Court has noted 
further that under the Industries (Deve- 
lopment and Regulation) Act a . textile 
mill in Gujarat was ordered to be 
managed by the Gujarat Textile Corpo- 
ration. With. regard to the same mill, 
notifications were issued under Ss. 3 and 
4 of the Bombay Relief Undertakings 
(Special Provisions) Act declaring the 
mill to be a relief undertaking from 
Feb. 21, 1969 and declaring that all 
rights, privileges, obligations and liabi- 
lities accrued or. incurred before the 
undertaking was declared a relief under- 
taking and .any remedy for enforcement 
thereof shall be suspended witan effect 
from the 21st Feb., 1969. 


26. The petitioners before the Gujarat 
High Court to whom the mill owed 
money. ‘challenged. the validity of the 
State Act. They contended that (i) the 
Act dealt with industry which was 
within the legislative competence of 
Parliament ‘and hence contravened Arts. 
245 and 246 of the Constitution; (ii) the 
Act was in conflict with the Industries 
(Development and’ Regulation) Act; (iii) 
under the Act there was excessive dele- 
gation of power in favour of the State 
Government and’ discrimination ` with 
persons falling in the same classification 
14; (iv) the Act also 
infringed the right to property granted 
under Art. 19(1) (f); and (v) the noti- 
fications issued under Ss. 3 and 4 were 
vitiated as they had been issued by the 
Government without applying its mind. 

27. The Gujarat High Court has held 
that in deciding the true nature and 
character ofaStatute which is impugn- 
ed on the ground that it is ultra -vires 
the power of the legislature reference 
can be made to its long title, preamble 
and other provisions.in it. It would not 
be a proper approach to consider ` the 
provisions of the Statute piecemeal 
what provisions thereof 
are intra vires and what are not. 
Applying this. test it was evident 
that the main object of the State 
Act was to .prevent unemployment. 
Ss. 3 and 4 of the Act made some pro- 
visions which touched the subject of 
industry and therefore encroached upon 
a legislative subject in the Union List. 
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But this encroachment was merely 
incidental to the main object of the State 
List. An incidental encroachment on an 


entry contained in another List 
wauld not invalidate an enactment. 
The State Act fell within Entry 
23 of the concurrent List of the 


seventh schedule to the Constitution and 
was within the legislative competence of 
the State Government. 

28. The Gujarat High Court has 
expressed the view that the provisions 
of the State Act were complementary to 
those of the Central Industry (Develop- 
ment and Regulation) Act. The State Act 
would serve the purpose of stabilizing 
the economy of an undertaking. Section 
3 merely provided that the industry 
should be conducted to serve as a 
measure of preventing unemployment. 
It was not tantamount to take over-or 
control of management of the industry. 


29. No delegation of legislative power, 


says the Gujarat High Court, can be . 


considered excessive if it is found that 
the Statute itself contains a clear-cut 
policy statement and provide necessary 
guidelines for exercise of power. The 
long title and preamble of the State Act 
suggested the general policy of prevent- 
ing unemployment. Conditions were 
prescribed for the application of the Act. 
Though S. 4 vested wide powers not 
only for the purpose of taking action 
but also for making the selection, that 
power was controlled by the express 
policy enunciated in the “long title and 
preamble of the Act and the. guidelines 
provided by S. 3. Moreover the discre- 
tion was left not to any officer but 
vested in the State Government itself. 
There was no excessive delegation of 
legislative power. 

30. In this judgment we have consi- 
dered the long title, the preamble, the 
object and the other provisions of the 
West Bengal Act and have come to the 
conclusion that its pith and substance is 
prevention of unemployment or provi- 
ding relief against unemployment and, 
as such, the State Legislature had power 
to enact it under Item 23 of List TIT. It 
has been suhmitted to us that the 
judgment of the Gujarat High Court is 
not relevant for our purposes. The West 
Bengal Act does not impose any legal 
duty to run the industry so as to pre- 
vent or provide relief against unemploy- 
ment. 

31. In our view the judgment of the 
Gujarat High Court is of considerable 
_ [assistance in determining the vires of 
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the West Bengal Act. In S. 3 of the West 
Bengal Act it is provided that the noti- 
fication declaring an undertaking to be a 
relief undertaking shall, in the first 
instance, be for one year only. The State 
Government may extend the period from 
time to time but the maximum period 
shall be five years. And the extensian 
will also be for a period of one year at 
a time. These are indications that the 
protection of the Act would not ke 
available to a sick industry if it is not 
run properly. Then again, S. 8/1) and (2) 
of the Act also tries to ensure that the 
undertaking is run smoothly and eco- 
nomically. Reading the Act as a whole 
our impression is that the State Govern- 
ment was attempting to give temporary 
relief particularly against harassment by 
creditors to certain undertakings to 
enable those undertakings to rehabi- 
litate themselves and start functioning 
efficiently in order that persons em- 
ployed by them might not lose their 
sources of subsistence. In view of these 
considerations we are of opinion that 
the West Bengal Relief Undertakings 
(Special Provisions) Act, 1972, is intra 
vires the powers of the State Legislature 
as it has been enacted under powers 
conferred by item 23 in list III of the 
seventh schedule to the Constitution. 


32. It has also been argued before 
us that the Act can come within the 
scope of Item 33(a) of list III. Since we 
have already held that the Act is within 
the scope of Item 23 in list IT, it is 
unnecessary for us to discuss the con- 
tentions of the parties on Item 33. We 
would only observe that upon taking 
into consideration all the provisions of 
the Act the argument that its pith and 
substance is the ensuring of production 
in a sick industry is of substance. The 
Act intends to give a breathing time to 
a sick industry and thereby encourage 
it to continue its productive - activities. 
And from this point of view it may be 
held that the Act is intra vires the 
powers of the State Legislature under 
Item 38(a) of list TIT. 

33. In the result, therefore, this 
application is dismissed. Interim orders, 
if any, are vacated. We make no order 
as to costs. 

GHOSE, J.:— I a 

SABYASACHI 
agree. . 

S. K. DATTA, J. :—TI agree. 

A. K. JANAH, J. :—I agree. 

_ Application D 


MUKHARJI, J:— I 
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rance Corporation of India, Defendant. 
Suit No. 1603 of 1958, D/- 6-9-1977. 
(A) Contract Act (9 of 1872), S. 29 — 
Contract void for uncertainty — Agree- 
ment to pay certain sum when able to 
pay — Held void. (Para 20) 
Anno: AIR Manual (8rd Edn.), Con- 
tract Act, S. 29, N. 2 


(B) Contract Act (9 of 1872), S. 25 — 
Agreement without consideration — 
Agreement to pay certain amount of re- 


muneration “foregone” by a party — 
Held void as without consideration. 
(Para 20) 


Anno: AIR Manual (3rd Edn.), Contract 
- Act, S. 25, N. 1 


Cases Referred: Chronological Paras 
AIR 1966 SC 1370 15 
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P. K. Roy, for Plaintiffs; B. N, Sen, for 
- Defendant, 

' ORDER:— One Radheshyam Roy, 

since deceased instituted this suit on 

Sept. 19, 1956 against the defendant Life 

Insurance Corporation of India for re- 
- covery of a sum of Rs. 26,000/- alleged to 
-be due from Peerless Life Insurance Co, 

Ltd. (hereinafter referred to as the Insu- 

rance Company), 

2. The case in the plaint ig that the 
-original plaintiff was the Managing 

Director of the said Insurance Company 

and that on account of paucity of funds 
‘ he had not drawn his remuneration as 
‘Managing Director from Jan. 1943 till 

Dec. 1947. It is alleged that the Insurance 
Company by its resolution dated July 2, 
1948 agreed and/or promised as follows: 

“Resolved unanimously that the sum 
of Rs, 26,000/-, being the amount of re- 
muneration foregone by the Managing 
Director Mr. R. Roy up to Dec., 1947, be 
paid to him in a'lump sum or in one or 
more instalments in one or more years as 
. and when the company is in a position 
to.do so”. 

- 3 It is further alleged that the Life 
Insurance Corporation of India the Je- 
fendant, is the successor in interest of the 
* Insurance Company under the Life Insu- 
rance Corporation Act, 1956 and as, such 
fs liable to pay the said sum of 
Rs. 26,000/- to the original: plaintiff.” 
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-4, It is. contended that the original 


- plaintiffs cause of action arose upon the 


transfer and/or vesting of the assets and 
liabilities of the Insurance Company in 
the defendant under the Life Insurance 
Corporation Act, on the 18ta of June 
1956, It is alleged further that prior 
thereto the Insurance Company was not 
in a position to pay to the plaintiff the 
said sum or any part thereof. 


5. On or about June 23, 1950, during 
the pendency of the suit, the original 
plaintiff died. His heirs and legal repre- 
sentatives viz. his widow and sons and 
daughters were substituted in his place 
and stead by an order dated Dec. 1, 1960. 
The widow of the original plaintiff has 
also died since then and her heirs are on 
record. 

6. In the written statement filed ‘on 
behalf of the defendant it is contended 
that the resolution and/or agreement is 
void for uncertainty, illegal, ultra vires and 
not binding on the Insurance Company. 
It is alleged that the plaintiffs claim of 
Rs. 26,000/- not being a debt or liability 
or an obligation appertaining to the con- 
trolled business of the Insurance Com- 
pany and never shown in its Balance-sheets 
was neither transferred to nor vested in 
the defendant under S, 2 of the Life In- 
surance Corporation Act. 


7. Formal proof of the document and 
correspondence disclosed by the parties 
were by consent dispensed with, and the 
brief prepared for the use of the Court 
was tendered as Ext. A. Other material 
documents tendered at the trial were six 
balance-sheets of the Insurance Company 
for the years 1950 to 1955, collectively as 
Exhibit ‘Tl’, the Memorandum and Articles 
of Association of the Insurance Company 
Exhibit ‘2’, and the Resolution of the 
Board of Directors of the Insurance Com- 
pany dated July 2, 1948 Exhibit ‘4’, The 
following issues were raised and settled 
at the trial. 

ISSUES 

1(a) Did the Company by a resolution 
dated July 2, 1948 agree or promise to 
pay the original plaintiff the sum of 
Rs, 26,000/- as alleged in paras 6 and 7 
of the plaint ? ? , 


1(b) If so, is the resolution or the pro- 
mise or agreement contained therein void 
for uncertainty, or illegal, or ultra vires 
or not binding on the company? 

l(c) Is the defendant liable to pay to 


- the said deceased. the sum of Bs. 26,000/- - 
-a@s alleged in para 12 of the plaint? . 


~ void 
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‘2. Is the claim of the original plaintiff 
transferred to or vested in the defendant 


as alleged in paragraph 15 of the plaint? - 


3. Is the claim of ths original plaintiff 
barred by the laws of limitation ? 

4, Have the plaintiffs any cause of 
action against the defendant. and does the 
plaint disclose any? 

5. To what relief, if any, is the plaintiff 
entitled ? 


8. Bhudev Kanti Roy the eldest son of 
the original plaintiff and the substituted 
piaintiff No, 4 deposed in‘support of the 
‘claim.in the plaint. He had ‘been a zonal 
(Officer and later an Assistant Secretary 
of the Insurance Company. He stated 
that his father as Managing Director of 
the Insurance Company was entitled to 
an allowance of Bs. 500/- per month 
which was ‘subsequently ‘increased: to 
Rs. 1,000/- per month. After he retired in 
1952, .by respective letters addressed to 
the Insurance Company dated April 14/15, 
153 and April 27, 1953 his father had 
demanded payment of the said sum of 
Rs. 26,000/-, which the Insurance Com- 
pany had by the resolution dated July 2, 
1948 promised and/or agreed to. pay 
when able. ; 

9. No other person was called by the 
‘plaintiffs to depose. The defendant did 
not adduce any oral evidence. 

. 10, The question for determination in 
the instant case in short ‘is, whether it can 
be -imported from the resolution that 
there was an enforceable promise to pay 
by the Insurance Company to the plain- 


tiff ? If so, whether the defendant is liable 


‘tc pay the same? 


iL. Mr. B. N. Sen, learned Counsel for 
the defendant . contended that from the 
Resolution passed on July 2, 1948, it 
would appear that the original plaintiff 
having foregone his remuneration as 
„Managing Director must also be held to 
have surrendered or remitted or dis- 
pensed with his right to claim the same. 
He cited Stroud’s Judicial Dictionary 3rd 
Edition Volume 2 at page 1144 where the 
word “forego” has been interpreted as 
meaning to “surrender”. He submits, the 
relevant Balance-sheets “Ext. I’ also 
‘indicates that the said sum of Rs. 26,000/- 
was not treated or acknowledged ag a 
debt by the Insurance Company. 

12. Mr. Sen submits further that the 
‘nesolution being without consideration ‘is 
and unenforceable. The said 
agreement is also void for uncertainty 
under S. 29 of the Indian Contract Act 
as neither the time nor.the amounts to 
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be paid ‘at a time, are certain or. could be ` 


made certain. He cites in this context 
Keshavlal Lallubhai Patel v. Lalbhai 
Trikumlal Mills Ltd. reported in AIR 
1958 SC 512. 

13. Mr: Sen submits next, that even 
assuming there was an enforceable pro- 
mise, the liability to pay thereon was 
conditional and would arise only when 
the Insurance Company attained a cer- 
tain financial position namely the capa-~ 
city to pay. It has not been pleaded nor 
proved that at any material time the 
Insurance Company wes in a position to 
pay and therefore the plaintiff did not 
have a cause of action and the plaint 
also did not disclose any cause of action, 

14. Placing reliance on S. 32 of Indian 
Contract Act he urges, a contingent con~ 
tract cannot be enforced unless and until 
the contingency contemplated did occur, 

15. Mr: Sen also cites the decision in 
Kesoram Industries and Cotton Mills Ltd. 
v. Commr. of Wealth Tax Calcutta re~ 
ported in AIR 1966 SC. 1370 for the pros 
position that a debt is a present obliga- 
tion to pay an ascertainable sum of 
money whether payable upon a con- 
tingency does not become. a debt until 
the happening of the contingency. 


16. Relying on Ss. 2 (3), 7and9 of the 
Life Insurance Corporation . Acz of 1956, 
Mr. Sen contends that the plaintiff's claim 
could not be stated to be referable only 
to’ the controlled business on the date of 
taking over, and as such, liability of the 
Insurance Company if any, to the plain- 
tiff, cannot be said to have vested in tha 
Central Government or the.defendant. The 
Insurance Company continues to exist 
inthe eye of law and the plaintiff's claim 
if any, remains pending against the Insu- 
rance Company and. not the defendant, 

17. Mr.. Sen lastly contends that on 
the evidence adduced. both oral and 
documentary it was established that as 


‘ early as April, 1953 the original . plain- 


tiff made a categoric claim or demand 
on the Insurance Company on the basis 
that it wads able to pay the claim and 
there was an immediate refusal ‘and/or 
denial by the Insurance Company of its 
liability. In the premises, the plaintiffs 
cause..of action if any, arose in. April, 
1953 and this suit having been filed in 
Sept., 1956 became barred by Limitation, 

18. Mr, P. K. Roy, learned counsel 
appearing for the plaintiffs. contended 
that the word “foregoing” meant abstain« 
ing from enforcement for the time being, 
He cited New Oxford Dictionary (Vol. 1V 
Part I P, 453) where tha meaning ‘of. tha 
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word forego is given as “to abstain or re- 
frain”, 
tion from taking action or proceedings n 
respect of a claim would be a good çon- 
sideration for a promise to pay in future. 
Even if such a promise was conditional 
if the plaintiff was able to prove that the 
condition had been fulfilled then tke 
claim becomes enforceable. The case af 
Watson v. Yates reported in (1887) ILR 
11 Bom 580 was cited by Mr. Roy in 
support of his contention. In this case a 
promise by a debtor “I bear the matter 
in mind, and will do utmost to . -repay 
this money as soon as I possibly can” 
after‘ the debt had become barred by 
Limitation was held to be a conditional 
promise to pay when he’ was able. But 
the creditor failed to prove the defeni- 
ants ability to pay and could not rz- 
cover his claim. A similar principle was 
enunciated in the case Bindae Das:a 
Chutiani v. Chota reported in (1912) 16 Cal 
WN 636 at p. 638 where it was held 
that if the debtor declares that “he will 
pay when he can”. the creditor must 


prove the debtor’s ability to pay before- 


he could succeed in claim, These 


last two decisions however, are of litfle 


assistance to the plaintiffs in the instant 
case, Even if it is held in favour of the 
plaintiffs that the Insurance Company 
had promised’ to pay the sum of 
Rs. 26,000/- when it would be able, it 
cannot be held on the evidence on record 
that the Insurance Company was at any 
time in a position to pay the amount. 
For the proposition that a foregone right 
can be good consideration for a promie 
Mr. Roy cites the decision of Bithal Das 
v. Shankar Dat Dube reported in (18£5) 
ILR 17 Al 264. Mr. Roy submits further 
that the stipulation “payable when abb” 
has ‘been construed by the Courts as not 
vague or uncertain, and would he sus- 
tained if it could be established that there 
was ability to pay. Lastly, Mr. Roy coa- 
tended that under S$. 7 of the Life 
Insurance Corporation Act 1956 all debis, 
lisbilities and obligations of the Insurance 


Company including the claim of the plain-, 


tiffs which pertained .to its controlled 


business vested in the ‘defendant which ke- 


came substituted in place of the Insurance 
Company. This vesting Mr. Roy argues 
satisfied the contemplated contingency, 
as the defendant at the time of vesting of 
this liability in 1956 was able to pay the 
claim, 

19. Upon a cretu eonsiasvstion ‘of 


the contentions and submissions on ke- 
half of the parties, 


He submits further that absten-. 


I am . unable to 
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uphold the claim df-the plaintiffs, The 
plaintiffs in order to succeed had ta: prove 
first, that there was a debt. enfarceable 
in law, and secondly that, at the date of 
the filing of the suit the Insurance. Com- 
pany was in a position to pay which the. - 
plaintiffs have failed to do. It has not 
been established further that the alleged 
claim of the plaintiffs: pertain solely te 
the controlled business: which was taken 
over. It also appears to me that assum- 
ing the resolution of the Insurance Com- 
pany imported a contingent promise to 
pay, the contingency mrust relate to the 
paying capacity of the Insurance Com- 
pany. The vesting of the liability under: 
statute cannot change the nature of the 
contingency, š 









20. I hold that the resoluticm of the} 
Board of the Insurance Company dated! 
July 2, 1948 on which the plaintiffs 
claim is based is: uncertain and! vague 
and without consideration and! any’ agree- 
ment recorded thereby is void! and 
unenforceable. In fact, the parties 
along proceeded on the basis that there 
was no genuine debt enforceable in law, 


in the Insurance Companys 
sheets and admittedly accepted by t 
original plaintiff, the Managing Directori 
who was a signatory to the honea 
sheets for the year ending December 31, 
1950: 

21. For the reasons as stated above 
the issues are answered as: follows: 
l(a) Yes, but not enforceable 

reasons given. in issue 1({b). 

l(b) The resolution, or the promise or 
agreement contained therein is void: for 
vagueness and uncertainty and there: 
being no consideration the same: is void, 
unenforceable and, not binding om the 
Insurance Company. 

l(c) No. 

2 No, there being no debt. siis i 
the Insurance Company. 

3. Yes, inasmuch as there was ‘a 
denial of the plaintiff's caim by the In- 
surance Company ‘in April 195€ and the 
suit admittedly filed: in September 1956, 


4. No; and the plaint. discloses none, ` 

5. None. . 

22, The suit. is „accordingly dismissed. 
In the peculiar facts of the case however, 
each party to pay and bear its own. costs. 

a sult dismissed. 


for: 
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AIR 1978 CALCUTTA 224 
JANAH AND SUDHAMAY BASU, JJ. 
Provash Chandra Chatterjee, Appellant 
v. Chand Mohan Basak, Respondent, 
`. AF.O.D, No. 106 of 1976, D- 13-5- 
977. 

(A) W. B. Premises Tenancy Act (12 
of 1956), S. 13(1) (ff) — Decree for evic- 
tion — Condition precedent. 


The Court cannot pass a decree for 
eviction without recording a finding as 
required under the latter part of Cl, (ff) 
of sub-sec. (1) of S. 13 that the lessor is 
not in possession of any reasonably suit- 
able accommodation, which necessarily 
means that even apart from the present 
rented accommodation of the plaintiff he 
is not in possession of any reasonably 
suitable accommodation elsewhere. 

(Para 5) 

(B) Transfer of Property Act (4 of 
1882), S. 106 — Two notices to quit — 
Waiver of first notice by lessor — Infer- 
ence as to — Validity. 


Where the suit for eviction was based 
on second notice but there was no plead- 
ing by the defendant lessee as to unilate- 
ral waiver of the first notice by the 
plaintiff nor there was evidence that the 
first notice was acted upon by the de- 
fendant, it could not be. said that there 
was unilateral waiver of the first notice 
on the part`of the plaintiff, AIR 1968 SC 
71 Disting. (Para 6) 

Anno: AIR Comm. T. P. Act, S. 106, 
N. 23 

(C) Transfer of Property Act (4 of 
1882), Ss. 106, 109 — Payment of rent 
according to English calendar month — 
Presumption. 

The payment of rent according to the 
English calendar month in tre absence 
of any other evidence is indicative of the 
fact that the tenancy was according to 
English calendar month, beginning from 
the first day of the month and ending 
with the last day of the month. This 
would be so even assuming that the ten- 


ancy commenced in the middle of the 


month. In that case, the implication would 
be that the parties mutually agreed to the 
payment of rent forthe broken period of 
the first month of tenancy and thereafter, 
month by month according to the English 
calendar month. ATR 1974 Cal 362 
Rel. on. (Para 7) 


Anno: AIR Comm. (4th 1963 Edn.) T. P. 
Act, S. 106, N. 17; S. 109, N. 9 
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A.I R. 
Cases Referred: Chronological Paras 
AIR 1974 Cal 362- 7 
AIR 1968 SC 471 6 
AIR 1968 Cal 532 6 
AIR 1922 P C 249 6 


Saktinath Mukherjee and Tarun Chat- 
terjee, for Appellant; Ajit Kr. Panja, 
N. K. Manna and Swapan Kr. Garai, for 
Respondent. 


JANAH, J.:— This appeal is by the 
defendant in a suit for ejectment. The 
suit was instituted by the plaintit-respon- 
dent against the defendant-appe-lant for 
the latter’s eviction from prerrises No. 
474 Durga Charan Mitra Street, Calcutta 
consisting of three bed-rooms, one 
kitchen-cum-store room-cum-dining room 
and also a privy. The ground of eviction 
was that the plaintiff reasonably requir- 
ed the suit premises for his own use and 
occupation and for the use and occupa- 
tion of the members of his famiiyv. It was 
alleged that the plaintiff purchased the 


disputed premises by a registered sale 
deed dated 4th October, 1966 from the 
daughter and the son of one Satindra- 


nath Mitra who was the original owner 
of the disputed premises. After his pur- 
chase a letter was served upon the de- 
fendant for attornment of the tenancy in 
favour of the plaintiff. The defer.dant at- 
torned the tenancy in favour cf the plain- 
tiff. served a combined notice dated 13th 
June, 1970 under $. 106 of the Transfer 
cot Property Act and S. 13 (6) of the West 
Bengal Premises Tenancy Act, asking the 
defendant to quit and vacate with the 
expiry of the month of July, 1970. The 
defendant not having complied with the 
said notice, the plaintiZf instituted the 
suit, 


2. The defence,in short, was that the 
plaintiff did not require the disputed pre- 
mises for his own use and occupation. It 
was alleged that the original owner Satin- 
dranath Mitra executed a deed of trust 
on the 25th April, 1952 by whick he set- 
tled the disputed property with his 
daughter Sm. Satadal Basini Bakshi for 
her life with no power to sell the same 
except with the consent of her only son 
Dilip Kumar Bakshi, upon whom 
the said premises were to vest absolutely 
on the death of the said Sm. Satadal 
Basini Bakshi. The said Dilip Kumar Bak- 
shi died on 22nd April, 1954 and the trust 
created by Satindra Mohan Mitra was 
still continuing under the trustesship of 
Satadal Basini Bakshi and she had no 
power to-sell-the suit premises It was 
further alleged that the plaintiff was 
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a benamdar of Satadal Basini Bakshi and 
the attornment of the tenancy by the ġe- 
fendant in favour of the plaintiff was 
made through mistake. It was further al- 
leged that the plaintiff had served a 
- notice of ejectment dated 16-5-67 and had 
filed an ejectment suit, being Ejectment 
Suit No. 1811 of 1967 in the city Civil 
Court at Calcutta, That suit was with- 
drawn by the plaintiff and thereafter, the 
present suit was instituted after service 
of a fresh notice of ejectment. The defen- 
dant alleged that the subsequent notice 
was bad in law inasmuch as the defen- 
dant’s tenancy had already been deter- 
mined by the earlier notice dated 16-5- 
67 and the present suit based on the se- 
cond notice was, therefore, not maintain- 
able. 


3. On these pleadings the 
framed the following issues: 

1) Is the plaintiff the owner of the suit 
premises ? 

2) Was there ever any relationship of 
landlord and tenant between the parties 
and is the suit at.the instance of the 
p-aintiff maintainable ? 

3) Does the plaintiff reasonably require 
the suit premises for his own use and 
occupation? 

4) Is the notice to quit served upon the 
defendant legal, valid and sufficient ? 

5) Is the plaintiff entitled to a decr2e 
for ejectment? 


6) What relief will the parties get? 
The trial court upon a consideration of 
the evidence adduced in the case came 
to the conclusion that Satadal Basini 
Bakshi and her brother had the right to 
sell the disputed property and the plain- 


-trial court 


tiff had acquired title to the dis- 
puted property by his purchase. 
The trial court found that the 


plaintiff was not a benamdar of Satadal 
Basini Bukshi but he was the owner of the 
suit premises and that there was rela- 
tionship of landlord and tenant between 
the parties. On the question of the plain- 
tiff’s requirement the trial court found 
that the rented accommodation where the 
plaintiff has been living was not suffi- 
cient and that the plaintiff required the 
suit premises for his own use and occupa- 
tion. The trial court further found that 
the second notice was quite legal and 
valid and the suit was maintainable on 
the basis of the said. notice, inasmuch es, 
the earlier notice issued by the plaintiff 
had been waived, On these findings the 
trial court passed a decree in favour af 
_the plaintiff. . bas 
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4. Mr. Mukherjee, learned Advocate 
appearing in support of this appeal has 
contended, in the first place, that upon 
the materials on record the trial court 
cught to have held against the plaintiff 
that the accommodation available to him 
in premises No. 10 A Jagadish Nath Roy 
Lane where the plaintiff has been resid- 
ing was sufficient to meet the plaintiff's 
requirement. Referring to paragraph 4 
of the plaint where the plaintiff has stat- 
ed that his family consisted of himself, 
his mother, his wife, wife’s brother and 
his wife, the plaintiff's two sons and two 
daughters and one = servant-cum-karma- 
chari, Mr. Mukherjee contended that as 
the plaintiff in his evidence did not say 
anything with regard to his wife’s bro- 
ther and his wife and the servant-cum- 
karmachari, the plaintiff's case must be 
viewed with a great deal of caution, be- 
cause the requirement pleaded was dif- 
ferent from the requirement which ap- 
pears from. the evidence, Mr, Mukherjee 
also referred to the evidence of the plain- 
tiff in cross-examination where “he plain- 
tiff stated that there are in all six rooms 
in the house at 10A Jagadish Nath Roy 
Lane. But in answen to a subsequent 
question the plaintiff said that he had 
committed a mistake by saying that there 
are six bed rooms and in fact, there are 
only five bed rooms. There is no contra- 
diction in the statement of the plaintiff 
because he did not say there were six 
bed-rooms but he said that there were 
six rooms. It appears that a suggestion 
was given to this witness that he had sta- 
ted earlier that there were six bed rooms. 
To this suggestion the witness 
answered that his statement that there 
were six bed rooms was a mistake. Mr. 
Mukherjee also tried to point out some 
discrepancies from the deposition of the 
plaintiff who was examined as P.W. 1 
and the deposition of P. W. 2 the clerk at=- 
tached to Sri A. P. Chowdhury, who was 
appointed Receiver in respect of premises 
No, 10A Jagdish Nath Roy Lane. This 
witness has stated that there are two bed 
rooms and a kitchen and a very small 
store room on the ground floor of the 
house. He has further stated thet P. W. 1 
occupies that portion only. Along with 
the evidence of these two witnesses Mr. 
Mukherjee referred to the report of the 
Commissioner for local: inspection. The 
report is Ext. 10. In that report the Com- 
missioner has mentioned that the plain- 
tiff is in occupation of three rcoms, one 
of which is used as bed room, the second 


one is used as bed room and also as a 


226 Cal. [Prs. 4-6] 


thakur ghar and the third one is kitchen- 
cum-store-cum-dining room. He has also 
annexed a rough sketch map with his re- 
port and has given the measurement of 
the rooms in occupation of the plaintiff 
at 19A Jagdish Nath Roy Lane. Mr. 
Mukherjee has contended that the report 
of the Pleader Commissioner is not cor- 
rect inasmuch as the entire area in oc- 
cupation of the plaintiff was not shown 
by the Pleader Commissioner. He con- 
tended that only a portion of the ground 
floor in occupation of the plaintiff was 
shown in the Pleader Commissioner’s re~ 
port, and therefore, no reliance should 
be placed on the report and the map of 
the Pléader Commissioner. The Pleader 
Commissioner was examined as P. W. 3. 
It does not appear that any such sugges- 
tion was given to him in cross-éxamina- 
ticn. The only Guesticn which was ask- 
ed to this witness on behalf of the defen- 
dant is that whether he: noticed many 
persons in the house at the time of in- 
spection or not. It is not therefore open 
te the appellant to challenge the report 
of the Pleader Commissioner on the 
ground on which it has been sought to 
be challenged before us. The defendant 
who examined himself as the only wit- 
ness on his side in. fact admitted that the 
accommodation of the plaintiff in his 
rented house was not sufficient for him. 
We therefore do not see any reason to 
differ from the view taken by the trial 
court that the rented accommodation 
where the plaintiff has been residing is 
not sufficient to meet his requirement. 


5. The other aspect of this issue which 
fs required to be proved before the plain- 
tiff may be entitled to a decree, is whe- 
ther the plaintiff is in possession of any 
reasonably suitable accommodation. Mr. 
Mukherjee argued that unless the plain- 
tiff adduces evidence to this effect and 
unless the court records a finding in fa- 
vour of the plaintiff it is not open to the 
court to grant a decree in favour of the 
plaintiff in view of the latter part of 
clause (ff) of sub-sec. (1) of S. 13 of the 
West Bengal Premises Tenancy Act. He 
contended that in order to be entitled to 
get a decree the plaintiff must not only 
piove that he requires the disputed pre- 
mises for his own use and occupation if he 
‘is the owner, but he is also required to 
prove that he is not in possession of any 
reasonably suitable accommodation. It 
appears that both parties proceeded up- 
on the footing that apart from the ren- 
ted accommodation the plaintiff has no 
other accommodation, The suggestion ‘put 
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tu the plaintiff in  cross-examination 
shows that the defendant tried-to esta- 
blish that the entire house at premises 
No. 10A Jagdish Nath Roy Lane consist- 
ing of the ground floor and the first 
floor was in occupation of the plaintiff. 
Although the parties might have procee- 
ded on that basis, it cannot be said that 
the court can pass a decree without re- 
cording a finding as required under the} 
latter part of clause (ff) of sub-sec. (1) 
of S. 13 of the West Bengal Premises Te- 
nancy Act that the plaintiff is not in pos- 
session of any reasonably suitable ac 

commodation, which necessarily means 
that even apart from the present rented 
accommodation’ of the plaintiff he is not 
in possession of any reasonably suit- 
able accommodation elsewhere. In fact, in 
the present suit no issue was framed on 
this point and the learned Judge has not 
also recorded any finding on this point. 
The suit must therefore go back to the 
trial court for a finding on this point. 


6. The second point raised by Mr. 
Mukherjee in support of the appeal is 
that the suit was liable. to be dismissed 
on the ground that the plaintiff had based 
his cause of action upon Ext. 7, the eject- 
ment notice dated 13-6-70 in view of ithe 
fact that the defendant’s tenancy had 
already been determined by an earlier 
notice dated 16th May, 1967. Mz. Mukh- 
erjee contended that there could not have ' 
been a waiver of the earlier notice sy the 
second notice unilaterally by the plaintiff 
alone. He contended that the mere fact 
that the defendant continued in possession 
would not constitute waiver, inasmuch 
as, under the provisions of the West Ben- 
gal Premises Tenancy Act his client had 
aright to continue in possession as a 
statutory tenant. The continuance in pos- 
session would not therefore amount to 
consent on the part of the defendant ei- 
ther express or implied. It was argued 
that in the present case the contract plea- 
ded by the plaintiff was different from 
the contract which existed between the 
parties, and if the plaintiff fails to esta- 
blish the contract pleaded, his suit is lia- 
ble to be dismissed. In support cf this 
contention Mr. Mukherjee relied on the 
decision in M/s. Parekh Brothers v. 
Kartick Chandra Saha reported in 
AIR 1968 Cal 532, In that case a 
suit for ejectment was filed by three per- 
sons. It was found that two of these per- 
sons were not the landlords of the defen- 
dant. It was held that the plaintiff could 
not succeed as the contract which was 
pleaded was different from the one which 
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was proved by evidence and that the de~ 
fendant did not-.admit.any- liability but 
he’ was challenging the agreement of te- 
nəncy as made out in the plaint. 3n 
these facts it was held that the suit vas 
liable to be dismissed. Mr, ° Mukherjee 
also relied on the decision of the Privy 
Council in the case of Ma Shwe Mya v. 
Maung Mo Hnaung reported in AIR 1222 
PC 249 in support of his contention that 
the court could not even allow the plain- 
tiff to amend his plaint and base fhe 
cause of action for the suit upon the ear- 
lier ejectment notice inasmuch as such 
amendment would ‘change the cause of 
action and the subject-matter of the 
suit. Mr. Mukherjee- accordingly conten- 
ded that the trial court ought ‘to have 
dismissed the suit as not maintainable, 
On behalf of the respondent Mr. Panja, 
learned Advocdte, contended that befcre 
the court can come to a conclusion that 
the instant suit was not maintainable >n 
the ground that the tenancy, had be2n 
determined by the earlier notice, if mist 
be established that the tenancy was in 
fact so determined, He contended that in 
the present case the defendant in his 
written-statement had specifically made 
out’ a case that the earlier notice dated 
16-5-67 was invalid and inoperative. _He 
pointed out that in the subsequent eject- 
ment notice dated 13-6-70 on which the 
` present suit has been based it was clear- 
ly stated that the defendant was a month- 
ly tenant under.the plaintiff. This fact 
has not been controverted and there is 
no cross-examination of the plaintiff on 
this point. The earlier ejectment’ notice 
has not also been exhibited in the pre- 
sent case-and there is no evidence that 
the said notice was valid and legal. In 
this view of the matter it must be held 
that the present suit is maintainable ard 
there is no Question of waiver in the pre~ 
sent case. Moreover, ‘whether there has 
been a waiver or not depends on certain 
facts. In the present case those facts were 
not gone into and no materials were pro~ 
duced before the trial court to decide 
that question, There is also no pleading 
as to waiver by the defendant. The only 
point which appears to have been can- 
vassed before the trial court in this con- 
néction was the validity and sufficiency 
öt the notice to quit dated’ 13-6-70. Th 
that connection the decision of the Suw 
preme Court in the case. of Calcutta Cre- 
dit Corporation ‘Ltd. v. Happy" Homes 
(Private) Ltd. reported in AIR 1968 sc 
471 was cited before the trial court. Tha 
trial court took the view that the facts 
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of the said case were quite different from 
the facts: of. the instant case. The said 
decision was -also. relied’ .upon by Mr. 
Mukherjee in this appeal. In that case the 
tenant informed: the landlord that he ` 
would deliver possession of the premises 
in question on certain.date and’ reques- 
ted the landlord to arrange .to take deli- 
very of possession. The landlord accepted 
that letter and acted upon it. Subsequent- 
ly the tenant by. another letter informed 
the landlord that the earlier notice may 
be treated as cancelled. Thereupon the 
landlord informed the tenant that the 
earlier notice given by the tenant could 
not be withdrawn except with the con- 
sent of, the landlord. In that case the 
notice was accepted and acted upon, But 
in the présent case there is nothing 
to show. that the earlier notice was ac- 
cepted and acted upon. by the defendent. 
E: this view of the matter the second con- 
tention. raised-by Mr, Mukherjee must be 
overruled. 


7. The last point raised in support of 


‘the appeal.is that the plaintiff having 


purchased on the 4th October, -1966 the 
tenancy ran from 4th of English month ta 
the 3rd of the next month. It was argu-. 
ed that mere payment of rent is no indi- 
cation of the month of the tenancy. that 
is to say, the tenancy may run from a 
particular date but the rent may be paid 
in accordance with the calendar month. 

This contention of Mr. Mukherjee is bas- 
ed on S..109 of the Transfer of Property 
Act. It. was contended that the transferee 
from the lessor becomes entitled to rent 
from, the lessee from the date of trans- 
fer. Mr. Mukherjee pointed out the defi- 
nition of a ‘landlord’ as given in the 
West Bengal Premises Tenancy Act. A 
landlord is defined in that Act as a per- 
son who but for a special contract is en- 
titled for the time being to receive rent 
of any premises. The contention of Mr, 
Mukherjee is that the transfer hav- 
ing taken place on 4th October, 1966, the 
piaintiff was entitled to receive rent from 
that date, and therefore, he became a 
landlord of the defendant from the date 
of transfer, It was contended that the te- 
nancy being a monthly tenancy it ran 
from the 4th of the English month to the 
3rd of the’ next month. This point was 
not raised before the trial court and the 
parties had no opportunity of leading evi- 
dence to show how the rent for the 
month of October was paid. There was no 
suggestion given to the plaintiff in cross- 
examination that the rent for the first 
three days of October had been paid to 
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the erstwhile landlord and thereafter 
rent was being paid for the period of 4th 
of a month to 3rd of the next succeeding 
_ month. On the other hand, it appears 

from the money order coupons Exts. 5 to 
5D that rent was remitted by the defen- 
dant to the plaintiff for the whole of one 
English calendar month. These money 
order coupons show remittance of rent 
for the months of November and Decem~ 
ber, 1966 and January to April, 1967. The 
payment of rent according to the English 
calendar month in the absence of any 
other evidence is indicative of the fact 
that the tenancy was according to En- 
glish calendar month, beginning from the 
first day of the month and ending with 
the last day of the month, Even assuming 
that the tenancy commenced from 4th 
October, 1966 the parties could mutually 
agree to the payment of rent for the bro- 
ken period of the month of October, and 
thereafter, month by month according to 
the English calendar month. The decision 
in Lalbhai Ramjibhai v. A. V. Seth re- 
ported in AIR 1974 Cal 362 is an autho- 
rity on this point. The third point raised 
by Mr. Mukherjee thus fails, 


> 8. In the result, this appeal succeeds 
in part. The decree of the trial court is 
set aside and the judgment is modified 
in the manner and to the extent indica- 
ted above. The suit is remitted to the 
trial court for decision on the point as 
to whether the plaintiff is in possession 
cf any reasonably suitable accommoda~ 
tion. The other findings of the trial court 
Including the finding that the rented ac- 
commodation of the plaintiff at 10A Jaga- 
dish Nath Roy Lane is not sufficient ‘to 
meet his requirement are affirmed. The 
trial court will allow the parties opportu- 
nity to adduce evidence on the point 
mentioned above and after hearing the 
parties record its finding on that point. 
Tf the finding on this question be in fa~ 
vour of the plaintiff, the trial court shall 
pass a decree in favour of the plaintiff. 
Tf the above question is found against the 
plaintiff. the trial court will dismiss the 
- suit. There will be no order as to costs 
in this appeal. Further costs will be at 
the discretion of the trial court. Let the 
records be sent down expeditiously. The 
trial court will try to dispose of the case 
as expeditiously as possible. $ 


SUDHAMAY BASU, J.:— I agree. 
Appeal partly allowed. 
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SABYASACHI MUKHARII, J, 


Jiwnani Engineering Works Pvt. Ltd, 
Applicant v, Union of India, Respondent, 
i Special Suit No. 62 of 1976, D/- 17-3- 
1977. . 

(A) Arbitration Act (1940), S. 20 — 
Question whether claim sought to be re- 
ferred is barred by limitation — It is nat 
relevant for order under S. 20 — It is a 
matter for arbitrator to decide. AIR 1967 
SC 990-and AIR 1969 SC 474 Followed. 
l (Para 6) 

(B) Arbitration Act (1940), S. 20 — 
Res judicata — Claim in respect of which 
reference sought forming part of previous 
claim on which award was given — Refe- 
rence is barred by principles of construc- 
tive res judicata. AIR 1964 Cal 545 and 
1976 (3) All E R 641 Followed. (Civil P.C. 
(1908), S. 11—-Applicability to proceedings 
under Arbitration Act.) (Para 7) 


`(C) Civil P. C. (1908), O. 2, R. 2 — 
Applicability to arbitration proceedings. 
Though O. 2, R, 2 does not in terms 
apply to proceedings under the Arbitra- 
tion Act, there is no reason why the prin- 
ciples thereof should not be applied to 
arbitration proceedings in appropriate 
eases. AIR 1964 Cal 545 Distinguished; 


AIR 1967 SC 1032 Applied. (Para 7) 
. Cases Referred: Chronological Parag - 
AIR 1977 SC 282 5,6 
(1976) 3 All ER 641, Purser & Co. 


(Hillington) Ltd. v, Jackson 
AIR 1969 SC 474 l 
AIR 1967 SC 990 
AIR 1967 SC 1032 
AIR 1964 Cal 545 

ORDER :— This is an application un- 
der S. 20 of the Arbitration Act, 1940. 
Jiwnani Engineering Works Pvt. Ltd., the 
plaintiff herein carried on and still car- 
ries on business as Railway Contractor 
and Engineer having. its office at 75/C, 
Vivekananda Road, Calcutta. Pursuant to 
an invitation to tender by the defendant, 
the South Eastern Railway, the plaintiff 
duly submitted a tender for execution of 
earth work in formation, bridge works, 
buildings and other miscellaneous works 
in connection with the doubling of the 
railway tracks from Hijli to Balasore on 
the east coast of the South Eastern Rail- 
way. It is the case of the plaintiff that 
the plaintiff duly executed all the works 
under the agreement. Disputes arose and 
the same were referred to arbitration. 
The disputes referred contained as it ap- 
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pears from Annexure-A to the petition claims, inter alia, as follows: 


“3. Earthwork in embankment, Final 
bill prepared by XEN as per actual 
cross-section vide pages 2115 to 2135 
of M. B. No. 2/BKD/KCP-3,66,923 
Cit @ Rs. 76.23 p. per 1000 Cit. 


2. The arbitrators held sittings on the 
said disputes and thereafter referred the 
matter to an Umpire and the Umpire has 
made the award on 24th May, 1975 
directing the South Eastern Railway =o 
pay to the plaintiff a sum of Rs. 75,802/~ 
and also Rs, 4,312/- on fulfilment of cez- 
tain conditions. It is the case of the 
plaintiff that during the currency of the 
proceedings before the said Umpire, the 
plaintiff found out that it had omitted ~o 
make a claim in respect of short paw- 
ments made in the item of earth work in 
formation and filling done between the 
two banks and shrinkage and other quan~ 
tities in slopes. The plaintiff, therefora, 
wanted to raise a claim of Rs. 88,408/- cn 
that score. The said claim was sought 10 
be raised by the letter dated 27th April, 
1975. The said letter was to the follow- 
ing effect: 

"To 

The General Manager, 

S. E. Railway/GRC/Cal-43, 

Dear Sir. 

Sub: Earthwork, Bridgework apd 
turfing in Section 5 under Agree~ 
ment No. CE/PD/54/64. 





' Against the above-noted Agreement, we 
have been paid less with regard to the 
item of earth-work-in-formation and 
filling done between the two banks és 
well as on account of Shrinkage. 

This quantity comes to 11,59,765 Cf. 
and in terms of payment dues outstand- 
ing comes to Rs. 88,408/- as per the rates 
of the agreement and we claim the im- 
mediate payment for the same, 


The Railways have further recovered a 
sum of Rs, 44,226/- in excess on account 
of recovery for alleged excess issue and 
use of cement and we claim for refund af 
the same. 


The Railways having so far not paid 
us the dues, therefore we claim the inte- 
rest at 12 per cent which is outstanding 
əs at 31st March, 1975, and it amounts to 
Rs, 2,41,019/- having remained outstand- 
ing. 

We also claim interest at 12 per cent 
till our dues are paid. 

The aforesaid claims are not în the 
pending reference before the Umpire Sri 


Rs. 25,683.44 (This amount should 
have been Rs. 27, 208,24 as per con~ 
tractor’s claim.” 


K. Balachandran, Addl. Chief Engineer 
(G), S, E Rly/GRC, Caleutta-43, for 
which arbitration of somé other claims 
are before him. 


Kindly either allow the aforesaid claims 
or refer the same for adjudication in an 
Arbitration Reference in terms of the 
Arbitration Clause No. 63 of General 
Conditions of the Contract. 

This may please be treated as ‘Urgent’. 

Thanking you, 

Yours faithfully, 
Sd/- 

for Jiwnani Engg. Works (P) Ltd.” 

3. As the General Manager of the 
South Eastern Railway did not allow or 
refer the said claim in the pending pro- 
ceedings, the plaintiff has now mace this 
application, under S. 20 of the Arbitra- 
tion Act. 


4. In this application, several conten- 
ticns were urged in opposition cn behalf 
of the respondent. It was submitted, 
firstly, that the claim having not been 
preferred at the time of the first refer- 
ence could not be preferred now. It was 
also submitted that the present claim was 
part of the original claim in respect of 
which award has been made by the 
Umpire. It was, then, submitted that the 
present application was belated. It would 
be advisable to deal with the lest ques- 
tion first, viz, whether the claim is be- 
lated. 

5. On behalf of the respondent, tt was 
submitted that the work had been com- 
pleted in or about 1968 and the instant 
application was made on the 24th May, 
1975. It was, therefore submitted that 
under Art. 137 of the Limitation Act, 1963 
the present application was belated. 
Art, 137 prescribes a period of three 
years from the date ‘when the right to 
apply accrues, My attention was drawn to 
the decision of the Supreme Court in the 
case of Kerala State Electricity Board, 
Trivandrum v. T. P. Kunhaliumma, AIR 
1977 SC 282. There, the Supreme Court 
held that Art. 137 of the Limitation Act, 
1963 would apply to petition or applica- 
tion filed under any Act and therefore, it 
was contended by virtue of the aforesaid 
decision, Art. 137 would apply to an 
application under S. 20 of the Arditration 
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Act, 1940 and, therefore. the present ap- 
plication was barred. In. this connection, 
reference must -be made to the arbitra- 
tion clause 63 which is to the following 
effect : 


“Clause 63(1), Demand for Arbitra- 
tion.— In the event of any dispute or 
difference between the parties hereto 
as to the construction or operation. of. this 
contract, or the respective rights. and 
liabilities of the parties, on any matter in 
question, dispute or difference on any 
account or as to. the withholding by the 
railway of any certificate to which the 
contractor may claim to be entitled to or 
if the Railway fails to make a decision 
within a reasonable time, then and in any 
such case, but except in any of the ‘ex- 
cepted matters’ referred to in clause 62 
of these conditions, the contractor, after 
90 days of his presenting’ his final claim 
os- disputed matters, may demand in 
writing that the dispute or difference be 
referred: to arbitration. Such demand for 
arbitration shall specify: the matters 
which are in ‘question, -dispute or diffe- 
rence, and only such dispute or difference 
of which. the demand. has, been. made and 
no other, shall be. referred. to, arbitration. 

(2): Obligations during, pendency of arbi- 
tration. work. under tke contract. shall, 
unless otherwise directed by the Engi- 
neer, continue, during the arbitration pro- 
ceedings, and. no payment due or payable 
by the: Railway shall be withheld on 
aecount of such proceedings. provided 
however it. shall. be open for the arbitra- 
tor or arbitrators to. consider and -decide 
whether or not such work should conti- 
nue during the arbitration proceedings.” 


6. In view of the aforesaid, on behalf 
of the petitioner it was urged that the 
application iw this’ instant case was not 
belated: because the right. to apply to ‘this 
Court arose on the failure of' the General 
Manager to comply with the request made 
by the contractor. That request was 
made by the letter dated 7th Apr., 1975 
and this application has been made on 
. 9th Dec., 1976. From that point of view 
it appears to me that the right to apply 
to this Court under’ S. 20 had not become 


barred. It was, then. contended on be- 


half of the respondent that in any event 
the claim’ sought- fo be referred to arbi- 
tration was belated and barred by limita- 
tion. There is a good deal of substance 
in the contention that the ‘claim now 
sought to be referred’ to arbitration is 
barred by limitation. But the Supreme 
Court has observed im the case of Wazir 


Jiwnani Engineering Works v., Union of- India 


A.LR. 
Chand v. Union of India, AIR 1967 SC 


_ 990 that in an application under S. 20 of 


the Arbitration Act the Court “was not 
concerned with the question whether the 
claim sought to be referred to arbitration 
was barred by limitation or not. That was 
a matter within the jurisdiction of the 
arbitrators to decide. The same view was 
reiterated by the Supreme Court in the 
case of Mohd. Usman v. Union of India, 
AIR 1969 SC 474. The Supreme Court in 
its decision in the case of Kerala S. E. 
Board v. T. P, Kunhaliumma, AIR 1977 
SC 282 did not approve of the views of 
the Supreme Court in the cases mention- 
ed before that application under S. 20 of 
the Arbitration Act, 1940 would not be 
governed by. the limitation prescribed by 
the Limitation Act. But the Supreme 
Court. was there dealing with the ques- 
tion whether in any application under 
any Act other than Civil Procedure Code, 
Art. 137 of the Limitation Act would be 
applicable or not. The Supreme Court was. 
not dealing in the last mentioned case 
with the question whether the contention 
that. the claim was barred by limitation 
or not before the arbitrator is a relevant 
consideration for refusing an application 
under S. 20 of the Arbitration. Act, 1940. 
In the aforesaid. view of the matter it 
must be held that the question whether 
a claim is barred by limitation or not ba- 
fore the arbitrator is not a relevant con- 

sideration for an order under S, 20 of the 
Arbitration Act, 1940. This contention 
urged on behalf of the respondent; there~ 
fore, cannot be accepted. 


7. The other contention i is whether the 
claim sought to be raised could be allow- 
ed to be raised at this time. This 
question involves two different considera- 
tions. First, whether this present claim 
had been in fact raised before. or was 
part of the previous claim and secondly, 
whether, if it was not part of the previ- 
ous claim, it could .be referred again 
afresh. On behalf of the’ plaintiff reliance 
was placed on the decision in the case of 


` Kerorimall v, Union of India, AIR 1964 


Cal 545. There P. C. Mallick, J. held that 
the same dispute once referred and 
embodied in an award could not be sub- 
ject-matter ofa fresh reference and to 
that extent rule of res judicata applied to 
arbitration proceeding. The learned Judge, 
however, further held that there was no 
authority for the proposition that the 
disputes which could have ‘been raised 
but were not raised previously could not 
he raised on the principle of constructive 
res judicata, If, however, the arbitrator in 
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determining his-own jurisdiction consi- 
dered a particular dispute sought to be 
raised by one party to be not within the 
reference and, therefore, he had no juris- 
diction to decide it, then it could not be 
said that the arbitrator had adjudicated 
the dispute. If there had been no such 
adjudication of the dispute it could nct 
be held that the subsequent reference to 
the dispute was bad and was not per- 
missible, In such a case the subsequent 
reference could not be held to be illegal 
on the ground of res judicata or princi- 
ples analogous thereto. Learned Judgə 
referred to several authorities but ths 
learned Judge in that case found as a 
fact that the dispute which was sought t3 
be raised before him had been expressly 
left out of consideration in the previous 
arbitration proceeding on the ground 
that the arbitrator lacked jurisdiction to 
entertain the dispute, Reliance was also 
placed on ‘the: decision in the case of 
Purser & Co. (Hillington) Ltd. v. Jackson, 
1976 (3) All E R 641 where the learned 
Judge held that in arbitration proceedings 
ii. was the terms of the reference of tha 
arbitration which determined the issues 
which the. arbitrator had to decide. Ac~ 
cordingly, if a particular issue was in- 
cluded in the terms of reference, the 
claimant would be estopped by the doc- 
trine of res judicata from raising thai 
issue in the subsequent arbitration pro- 
ceedings, The first consideration, there~ 
fore, is ta find out whether the claim 
now sought to be raised had been raised 
or was part of the reference made before. 
It appears that the claim raised before 
was a claim in respect of earthwork in 
embankment. Now the claim sought to 
be raised is also a claim on account o 
earthwork but it was in respect of bridge 
work and turfing. The claim was a claim 
- in respect of the earthwork, but at 2 
different place, Such niceties of bifurca- 
tion of claim depending on the locatior 
upon which the claim is made, in my 
opinion, would not be a proper way of 
looking at a claim made-in the arbitra- 
tion proceeding which, according to me. 
is meant for speedy and quick disposal of 
disputes between the parties. In my view, 
therefore, this claim which ïs now soughi 
to be raised was part of the claim raised 
before. It is difficult to determine on 
what basis the Umpire-has awarded the 
amount for claim for earthwork, enter- 
taining a new claim for earthwork may 
require modification or alteration of the 
awarded amount. That is not possible, 


The claim adjudicated upon was claim 


Jiwnani Engineering Works v. Union of India ` 


' IPr. T] Cal 237 


for earthwork, the present claim is also a: 
claim for earthwork. ‘Therefore, both ow 
the authority of the decision in the case 
of Kerorimall v. Union of India, ATR 1964 
Cal 545 as also on the authority of the 
English decision referred to hereinbefore 
it must be held that the. present claim is 
barred by the principles «of constructive 
res judicata. - Quite apart from that, it 
appears to me even if a view is taken 
that the present claim was not -part of 
the original clim made because it is a 
claim in respect of earthwork -at a diffe- 
rent place, then in my opinion, it would 
require serious consideration whether the 
same is barred or not in this case, Arbi- 
tration is a procedure for speedy disposal 
of disputes between the parties. A claim 
which could have ‘been raised and which 
had not been. raised, in my opinion, 
should. be considered to be barred even 
though the provisions of O. 2 R. 2 of the 
Code of Civil Procedure in terms do not 
apply to arbitration proceedings in ap- 
propriate cases. In the judgment of the 
Caleutta High Court referred to in the 
ease of Kerorimal v, Union of India, 
(supra) ‘Mallick J. was concerned with 
the case where the dispute had ‘been ‘ex- 
pressly left out. That is not the case, ‘The 
principle behind Order II of the Code of 
Civil Procedure is salutary. The principle 
is to prevent multiplicity of proceedings. 
Order 2 Rule 2 of the ‘Code deals with 
the vice of splitting a cause of action. 
The purpose of arbitration -proceedings is 
speedy disposal of disputes. To say that 
hundred or more different disputes .could 
be permitted to be entertained simply 
because one was not part of the previous 
dispute would be defeating fhe -object of 
arbitration proceeding. Ido not see why 
the principles behind O. 2 of the Code 
should not ‘be applied ‘in the arbitration 
proceedings, In the case of Union of India 


v. Bungo ‘Steal Furniture (Pvt.) Ltd., ATR 


1967 SC 1032 the Supreme ‘Court ‘held 
that though in terms S. 34 of the C. P. C 
did not apply to arbitration proceedings, 
the principles of that ‘Section -could ‘be 
applied by the arbitrator for awarding | 
interest. The Supreme ‘Court observed 
at page 1035 of the -report in that case 
that it was an implied term of reference 
that the arbitrator would decide the 
dispute according fo existing Jaw and 
give such relief as a court of law could 
give. Similarly it could well be said that 
the Umpire in this case can give such 
relief as the court of law could give and 
if the court of law is prohibited by O. 2 
of the Code to entertain the dispute now 
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sought to be raised I see no reason why 
the Umpire should not be. This is not 
saying that all disputes under an arbitra- 
tion agreement must be disposed of by 
cne award.. The circumstances under 
which there can be more than one award 
under one arbitration agreement need 
not be considered here. I am also not 
concerned here with any subsequent 
disputes arising out of the agreement. 
In the view I have taken on the question 
whether the present disputes are covered 
by the claim it is not necessary for me to 
rest my decision on this point. In the 
aforesaid view of the matter it must be 
held that the present dispute cannot be 
referred to the Umpire, 

8 In the premises, this application 
fails and is accordingly dismissed, There 
will, however, be no order as to costs. 

Application dismissed, 
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JUDGMENT: This appeal arises against 
the judgment and decree passed by the Addi- 
tional District Judge, 8rd Court, Howrah in, 
Title Appeal No. 214 of 1967 affirming the 
judgment and decree passed by the learned 
Munisif. 5th Court, Howrah in Title Suit 
No. 169 of 1966. The defendant is the ap 
pellant in the instant appeal and the afore- 
said Title Suit was instituted by the plaintif 
respondent for eviction of the defendant from 
the suit premises under the West Bengal 
Premises Tenancy Act, 1956 on the ground 
of default in payment of rent and also for 
acts done contrary to provisions of Cls. (m), 
(n) and (p) of S. 108 of the T P. Act. The 
plaintiff also stated that she required the 
suit premises for her personal use and occu- 
pation, The trial court held that the deposit 
of rent for the month of Oct. 1964 with the 
Rent Controller was invalid deposit and all 
subsequent deposits followed by the said in- 
valid deposit were invalid. Accordingly the 
defendant defaulted in payment of rent and - 


was liable to be evicted under the West 
Bengal Premises Tenancy Act. The trial 
Court however negatived the case of the 


plaintiff that the defendant had done acts 
contrary to provisions of Cls. (m), (0) and 
(p) of Section 108 of the Transfer of Property 
Act. Against the said judgment and decree. 
of the trial court the defendant preferred an 
appeal being Title Appeal No. 214 of 1967 
in the 3rd Court of the Additional District 
Judge, Howrah but the said appeal was dis- 
missed and the judgment and decree of the 
trial court was confirmed on appeal. As afore- 
said, against the said appellate decree, the 
instant appeal has been preferred to this 
Court by the defendant appellant. 


2. Mr. Tapash Chandra Ray the learned 
Advocate for the appellant submits that after 
the West Bengal Premises Tenancy (Second 
Amendment) Act, 1969, the deposit made by 
the defendant in respect of the rent for the 
month of Oct,, 1964 cannot be said to be an 
invalid deposit and as the said depesit is a 
valid one all subsequent deposits made with. 
the Rent Controller within the prescribed 
time are also valid deposits. It may be stated 
in this connection that admittedly the rent 


-for the month of Oct., 1964 was deposited 


by the defendant tenant with the Rent Con- 
troller on 5th December, 1964. According 
to the defendant he first personally tendered 
the rent for the month of Oct. 1964 to the 
plaintif but the plaintiff having refused to 
accept the same the said rent was sent by 
the defendant by money order on 12th Nov. 
1964 but the said money order was again 
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refused by the plaintif landlord on 22nc 
Nov., 1964 and the defendant after receip- 
of the said money order deposited the saic 
rent for the month of October on 5th Dec.. 
1964 with the Rent Controller which was 
admittedly within 15 days from the date oZ 
the receipt of the said money order. Mr. Roy 
contends that the tenant having depnsitec 
the rent with the Rent Controller within 15 
days from the date on which the money 
order had been returned to the tenant, such 
deposit must be held to be a valid deposi: 
in view of the provisions made in the proviso 
to sub-sec. (1) of S. 22 of the Act, 


8. Mr. Gopal Chandra Mukherjee the 
learned Advocate appearing for the landlord 
respondent however contended that the in- 
itial deposit-made on 5th Dec., 1964 with 
the Rent Controller for the month of Oct. 
1964 was invalid deposit and as such ths 
subsequent deposits were also invalid depo- 
sits and the courts below were quite justified 
in passing a decree for eviction on the ground 
of default committed by the tenant. Mr. 
Mukherjee however conceded that if the said 
initial deposit for the month of Oct., 1964 
is held to be a valid deposit then the sub- 
sequent deposits made by the defendant are 
not invalid deposits and in that event the 
decree for eviction on the ground of default 
is liable to be set aside. Mr. Mukherjee con- 
tended that according to the tenant he made 
a personal tender of rent for the morth ot 
Oct., 1964 to the plaintiff and it was onle 

` when the plaintiff refused to accept the same 
the said rent was again sent by money order 
In such circumstances, Mr. Mukherjee cos- 
tended, that the tenent was bound to deposit 
within the last day of the month of Nov., 
1964 and the deposit having been mad? 
only on 5th Dec., 1964 the said deposit was 
an invalid deposit. Mr. Mukherjee contended 
that the proviso to sub-sec. (1) of S. 22 is 
not attracted to the facts and circumstances 
of the case and the tenant is not entitled to 
take the benefit of the said proviso, thereb:; 
overriding the provision of sub-sec. (1) of 
S. 22 of the Act. Mr, Mukherjee contended 
that the proviso to sub-sec. (1) of S. 22 
cannot control and/or limit the provisions of 
Section 22 (1) of the Act but it only enable 
the tenant to deposit the rent within 15 days 
from the date of receipt of money order bv 
the tenant only in a case where there was ne 
question of personal tender and the rent had 
been remitted only by the money order with- 
in the prescribed time. For this conteutiom 
Mr. Mukherjee relied on a decision made in 


the case of Shah Bhojraj Kuverji -Qil Mills. 8: - 


Anil Bandhu v. Nagendra Bala (G N. Ray J.) 
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Ginning Factory v, Subhas Chandra Yograj 
Singh reported in AIR 1961 SC 1596. It 
was held in the said case that a ‘proviso’ as 
a general-rule is added to an enactment to 
qualify or create an exception to what is in 
the enactment, and ordinarily a proviso is 
not interpreted as stating a general rule. The 
provisions are often added not as exceptions 
or qualifications to the main enactment but 
as saving clauses in which case they will not 
be considered as controlled by the section. 
Relying on this decision Mr. Gopal Chandra 
Mukherjee contended that proviso to sub- 
sec. (1) of S. 22 of the West Bengal Premises 
Tenancy Act did not lay down any general 
rule as to the time limit for deposit of rent 
with the Rent controller and it was the 
parent section viz. sub-sec. (1) of S. 22 which 
controlled such time limit but the proviso 
only provided for an exception to the gene- 
ral rule to the effect that in case of remit- 
tance by money order the tenant was entitled 
to deposit rent within 15 days from the date 
of receipt of the money order by the said 
tenant. Mr. Mukherjee also relied on the 
decision made in the case of P. N. Sanyal v. 
Haraprosad Sarkar reported in (1977) 2 Cal 
LJ $28. In the said case, proviso tə S. 17 
(2A) (b) was under consideration of this 
court. It was held that the proviso to Cl. (b) 
of sub-sec. (2A) of S. 17 was only to the 
effect that the amount was to be calculated 
in the manner specified in S. 17 (1) of the 
Act. In answer to this contention of Mr. 
Gopal Chandra Mukherjee, Mr, Tapash 
Chandra Roy submitted that in interpreting 
Statutes, the Court must take into account 
of the welfare legislation and plain dictionary 
meaning should not be adhered to in the 
matter of interpretation of Statutes in benefi- 
cial legislation. In this context, Mr, Roy re- 
ferred to a decision made in the case of 
State Bank of India v. A. N. Sundara Money 
reported in AIR 1976 S.C. 1111. It was held 
in the said case that dictionary meaning 
should not be adhered to in construing sta- 
tute and the court should keep in mind the 
benignant mood of law in a beneficial legis- 
lation in the matter of interpretation of Sta- 
tutes, and the Court should not ignore the 
text and context of a beneficial legislation 
and resort to grammatical construction. Re- 
lying on this decision, Mr. Roy contended 
that S. 22 was amended by the legislature for 
giving reliefs to the tenants and this was a 
beneficial piece of legislation. Accordingly, 
strict grammatical construction should cot be. 
adhered to in the matter of interpreting the 
proviso to sub-sec, (1) of Section. 22 of the 
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Act, and as such it cannot be held that when 
there is a personal tender, the tenant was 
bound to deposit within 30th of Nov., 1964 
in spite of the fact that the tenant had also 
sent the rent by money order and had depo- 
sited such rent within 15 days from the date 
of the receipt of the said money order. Mr. 
Roy however pointed out that in the instant 
case, the Court of appeal below did not ac 
cept the case of the tenant that there was a 
personal tender by the tenant before remit- 
tance by money order and as such the only 
tender found. by the Court of appeal below 
was a tender by money order. Mr. Mukherjee 
however contended that the trial court found 
that the tenant personally tendered the rent 
before 12th Nov., 1964 and the landlord 
having refused to accept the same the said 
rent was again sent by money order and 
this finding of the trial court was not speci- 
fically reversed by the Court of appeal below. 
I am, however, unable to accept this con- 
tention of Mr. Gopal Chandra Mukherjee. 
The Court of Appeal below considered the 
case of personal tender and it transpires that 
the Court of appeal below did not accept the 
case of personal tender by the tenant and 
was not inclined to put reliance on the testi- 
mony of the D. W. 1, the only witness exa- 
mined on behalf of the defendant who did 
not say on which date he personally tender- 
ed the rent to the plairtiff. 

4, Mr, Sakti Nath Mukherjee the learned 
Advocate appearing as amicus curiae to 
assist the Court on the correct interpretation 
of sub-sec. (1) of S. 22 of the West Bengal 
Premises Tenancy Act read with the proviso 
submitted that the word ‘may’ used in the 
proviso to sub-sec. (1) of S. 22 has not been 
used as ‘shall’ because otherwise -the ex- 
pression also immediately after the word 
may will lose all its significance. Sub-sec. (1) 
of S. 22 including the proviso runs as 
follows :— 

“22. Time-limit for making deposit and 
consequences of incorrect particulars in appli- 
cation for deposit. 

(1) No rent deposited under S. 21 shall be 
considered to have been validly deposited 
under that section for purposes of Cl. (i) of 
sub-see, (1) of S, 18, unless deposited within 
fifteen days of the term fixed by the contract 
in writing for payment of rent or, in the ab- 
sence of such contract in writing, unless de- 
posited within the last day of the month fol- 
lowing that for which the rent was pay- 
able”. 

Provided that where any rent remitted to 
the landlord by postal money order within 
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the time referred! to in S. 4 is returned’ to the 
tenant by the postal authorities as undeliver- 
ed either on account cf the landlord having 
refused to accept payment thereof or for any 
Other cause, such rent may also be validly 
deposited for the purposes of the said’ clause 
within fifteen days from the date on which 
it is so returned’ to the tenant, 


Mr. Sakti Nath Mukherjee. submits that 
reading the. said proviso. it will be quite evi- 
dent that the said proviso was only an enabl- 
ing section which. authorised. a tenant also to 
deposit within 15 days from. the date of the 
receipt of the money order by . which the 
rent was sent by the tenant. Mr, Sakti Nath 
Mukherjee referred: to: the well-known treatise 
namely Statutory Construction by Crawford: 
(1980 Ed), Art. 297 at pages: 604-605. The 
learned author in his comments; on proviso 
commented to the: follcwing effect — “Even 
though the primary perpose of the: proviso 
is to limit or restrain the general language of 
a Statute, the legislature unfortunately does 
not always: use. it with technical correctness. 
Consequently where its use: creates an ambi- 
guity, it is the duty of the Court to: ascertain 
the legislative intention through resort to. the 
usual rules of ccnstruction applicable to 
Statutes generally and to give its effect even 
though the Statute is: thereby: enlarged”. Mr. 
Sakti Nath Mukherjee submitted ‘hat the 
proviso to. sub-see. (1) of S. 22, im fact. en- 
larged the time: limit for deposit of rent in a. 
case where rent was sent by money order: 
Mr. Mukherjee alse referred te Craies: on: Sta- 
tute Law, 6th Ed... page 217, It was: com- 
mented: by the learned author that “the effect 
of an excepting or qualifying proviso, accort 
ing to the ordinary rules of construction, is 
to except out of the preceding portion of the 
enactment or to qualify something, enacted. 
therein, which but for the proviso would .- 
be within it and such a proviso. cannot be ` 
considered as enlarging. the: scope of an en- 
actment when it cam be fairly and. properly, 
construed without atiibuting. to it that 
effect”. Mr. Mukherjee submitted’ that the 
proviso in question really postulates an en- 
largement of the time provided for in the 
parent sub-section because: of the use of the 
expression ‘also’ after the word ‘may’ in. the 
proviso. Mr. Mukherjee in this context also 
referred to a passage: in Maxwells Interpre- 
tation of Statutes, 12th Ed., page. 190.. Com- 
menting on the construction of provisos, the 
learned author stated that “If hawever the 
language of the proviso. makes it plain that 
it was intended tc have an operation more 
extensive than that of the provision which 
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it immediately follows, it must be given such 
wider effect.” The aforesaid comment was 
made by the said learned author relying om 
the decision’ made in the case of . Piper v. 
Harvey reported in (1958) 1 QB 489: 
(1958) 1 All ER 454. Mr. Sakti Nath 
Mukherjee also submitted that in interpret- 
ing a proviso, the Court must try to make 
‘harmonious ‘construction of the proviso in 
relation to the parent section to which it is 
appended. For this proposition, Mr, Mukher- 
jee referred to a decision made in the case 
of Abdul Jabar Butt v. State of Jammu and 
Kashmir reported in ATR 1957 SC 281 anc 
also to the decision made in the case o3 
Tahasildar Singh v. State of Uttar Pradesh 
reported in ATR 1959 S. C. 1012. It was 
held in the latter case that a ‘broad general 
rule of construction must be followed taking 
the section as a whole including the proviso 
and sincere attempt should be made to re 
concile the enacting clause and the proviso 
and to avoid repugnancy between the two 
Mr. ‘Sakti Nath Mukherjee the learned ami- 
cus curiae submitted that if the’ proviso is 
interpreted to the effect that it enlarged the 
time limit for the deposit of rent in the-case 
where ‘the rent was sent by a money’ order 
irrespective of ‘the fact as to whether such 
money order was ‘sent after refusal of the 
personal tender by the tenant, the ‘parent 
section viz. sub-sec. (1) of S, 22 and the 
proviso ‘thereunder can be ‘easily reconciled 
and there will be no repugnancy between 
the two. Mr. Mukherjee submitted,: that as 
aforesaid, the use of the word ‘also’ after the 
word ‘may’ in the proviso clearly indicated 
that ‘after return of the rent sent by money 
order to the tenant, the tenant was free to 
deposit the said rent either within the last 
day of the month following the month for 
which the rent was payable or within 15 
-days from the date of the receipt of the 
money ‘order ‘by ‘him irrespective of the fact 
that said rent was only sent by money order 
or the rent was sent by ‘money oider after 
refusal of -personal ‘tender of rent by the 
landlord. In my view, the stibmission of Mr. 
Sakti ‘Nath Mukherjee the learried Advocate 
appearing as amicus ‘curiae in this case is 
of great substance and I have no hesitation 
in accepting the same. In my view, the. pro- 
viso to sub-sec. (1) of S. 22 of the "Act is an 
enabling provision by which a tenant -is 
entitled 'to deposit within 15 days from’ the 
date of the receipt of the money order in 
addition to the usual time limit for deposit of 


rent within the last day of the month fol- 
lowing for which ithe same was payable as 
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provided for. in' sub-sec: (1) of S, 22 cf the 
Act, As the time for deposit of rent is en- 
larged in view of the: proviso to sub-sec. (1) 
of S. 22, it is not necessary to consider as-to 
whether there was initially a personal tender 
or not. It may be stated. however, . that in 
view of the finding made, by the Court of 
appeal below as stated hereinbefore that 
there. was no personal tender by the tenant 
and the rent for the month of Oct., 1964 was 
sent only by money order. It is therefore held 
that the deposit of rent for the month of 
Oct., 1964 within 15 days from the date of 
Teceipt of the money order was clearly with- 
in time and even assuming that proviso to 
(sic) sub-section. Accordingly the tenant ap- 
pellant cannot be held to have defaulted in 
payment of rent and as such he is not liable 
to be evicted from the suit premises on the 
ground of default. 


5. In the result, this appeal is allowed 
and the judgment: of the Court of appeal 
below is set aside, But in the facts and cir- 
cumstances of the case there will be no 
order as to costs. : 


6. In conclusion, the Court intends to 
keep on record its deep appreciation for the 
very valuable and able assistance. rendered 
by Mr. Sakti Nath Mukherjee, the learned 
Advocate appearing as amicus curiae. 

Appeal allowed. 
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Gosto Behari Roy, Appellant v, 
Chandra Das, Respondent. 


A. F. A. D. No. 1425 of 1971, D/-6-2-1978. 


(A) Contract Act (9 of 1872), S. 19 —~ 
Avoidance of contract based on fraud — 
Defrauded party can avoid contract by al- 
leging fraud in his written statement — 
Filing of suit by him not necessary for the 
purpose. 

It cannot be contended that vlas a con 
tract is based on fraud and'the defrauded 
party has taken no steps to avoid the com 
tract, he could not be permitted collaterally 
to challenge the agreement as tainted by 
fraud. If a suit is filed by the other party 
on such a contract, the defrauded party can 
seek to avoid the contract in his written 
statement, It is not necessary for him to file 
a suit for avoidance of the contract as would 
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otherwise be necessary. AIR 1968 S C 956 
Referred. (Para 11) 

Anno: AIR Manual (8rd Edn.), Contract 
Act, S. 19 N. 7. 

(B) T. P. Act (4 of 1882), S. 111 (e) — 
Acceptance of surrender — Letter by tenant 
intimating surrender of lease on certain fu- 
ture date — No writing by landlord neces- 
sary as token of acceptance, (Para 14) 

Anno; AIR Comm. T. P. Act (4th Edn.), 
S. 111, N. 9. ` 

{C) T. P. Act (4 of 1882), S. 111 fe) — 
Surrender of lease — Month to month tenant 
offering to swrender leasé on certain date — 
Tenant holding over — Subsequent notice 
by landlord to quit on expiry of next month 
— Surrender held not acted upon — Origi- 
nal tenancy continued. 

A month to month tenant intimated by a 
letter to his landlord that the tenant would 
surrender his lease three ears after the 
date of the letter. The tenant continued in 
possession after the expiry of the period. 
The landlord thereon gave a notice to the 
tenant to quit by the end of the next month 
It was held that the letter was vitiated by 
fraud but even assuming that it was a valid 
surrender it was not accepted or acted upon 
by the landlord in view of the notice allow- 
ing the lease to continue after three years 
and the original tenancy  subsisted. AIR 
1968 S C 471 Rel. on. (Para 15) 

Anno: AIR Comm. T. P. Act (4th Edn.). 
S. 111, N. 9. 


Cases Referred: Chronological Paras 
AIR 1968 SC 471 15 
AIR 1968 SC 956 10 
AIR 1915 PC 7 : 42 Ind. App. 185 9 


Ranjit Kumar Banerjee, Manindra Nath 
Chakraborti, Rajat Kumar Basu and Durga- 
das Roy, for Appellant; Bijitendra Mohan 
Mitra. for Respondent. 


JUDGMENT:— This is an appeal by the 
plaintiff from a judgment of affirmance. The 
plaintiff appellant instituted the suit on Dec. 
14, 1965 for recovery of possession of the 
suit premises being the first floor and a 
portion of the ground floor and a tiled shed 
of premises No. 8/1A, Mahendra Road. Cal- 
cutta which the defendant respondent held 
as a monthly tenant under him at a monthly 
rent of Rs. 110/- according to English 
Calendar, The material allegations were that 
the defendant who was inducted in the suit 
premises prior tc 1954 agreed by a letter in 
writing dated Sept. 12, 1962 to deliver væ 
cant possession thereof on the expiry of three 
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years from the date. The said letter written 
by the defendant by his own hand, is as 
follows 
“ Sri G, B. Roy, LL. B, 
Advocate, 
16A, Nandan Road, 
Calcutta-25, 
Dear Sir, 
Re: Portion of 8/1A, Mahendra 
Road, Calcutta-25 occupied by 
me as a tenant. 


io? 


I understand from Sri Jitendra Neth 
Mukherjee that you require vacancy of your 
house as aforesaid and you will be happy if 
I vacate it on the expiry of three years from 
date. As a gesture of good relation with you, 
I shall accordingly act. 
8/1A, Mahendra Road. 
Calcutta-25. 

12th September, 1962, ; 
Yours faithfully, 

; Ramesh Chandra Das”. 

2. The plaintiff sent a letter on July 21, 
1965 to the defendant reminding him about 
the said agreement, which. it appears, was 
duly received but no reply was given. The | 
defendant failed to deliver possession of the 
premises as aforesaid and was also guilty of 
acts of waste in the meantime in respect of 
the premises acting contrary to provisions of 
Cl. (m) of S. 108 of the T. P. Act, 1882. 


8. The plaintiff served a notice to quit 
dated Oct. 6, 1965 directing the defendant 
to deliver vacant possession of the premises 
with the expiry of the month of Nov, 1965. 
This notice, as it reads, was one under S. 18 
(6) of the West Bengal Premises Tenancy 
Act, 1956 as also under S. 106 of the T. P. 
Act, 1882 and thereafter the suit was filed 
as stated above. 


4. The defendant in his written statement — 
denied the allegations of waste and in regard 
to. his letter of Sept. 12, 1962 stated that 
as there was a mortgage suit in respect 
of the suit property being T. S. No. 48 


of 1958 of the Fourth Court of 
the Subordinate Judge at  Alipcre, 
there was a proposal for sale of the 


property to him through the plaintiff's 
friend and the defendant’s acquaintance Shri 
Jitendra Nath Mukherjee. As the sale price 
of Rs. 50,000/- was too high the proposal 
was not acceptahle to him, Then the plaintiff 
stated that as it would be difficult to get the 
purchaser for a tenanted house, he requested 
the defendant importunately to give a letter 


‘to the effect that the defendant would vacate 
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the suit premises on the expiry of three 
_ years. The plaintiff assured the defendact 
that he would be able to put off the disporal 
of the suit T. S. No. 48 of 1958 of tae 
Fourth Court of the said Subordinate Judze 
and to get a purchaser of the house. He fur- 
ther assured the defendant that the said let- 
ter would never be treated as a notice t3 
quit by him. The defendant could not dis- 
oblige the plaintiff and in good faith wrcte 
the said letter at the dictation of the plain- 
tiff in the presence of three gentlemen. two 
of whom were Sri Suresh Chandra Das aad 

Sri Shudhanshu Majumdar while he had 

forgotten the name of the third gentlemen. 

The written statement further proceeded to 
. say that he was not a free agent in writing 
the said letter and the plaintiff practised 
fraud on him. In view of house  scarccty 
particularly in respect of a house suitable to 
his pocket for the purpose of residence aad 
practice as Chartered Accountant, he would 
not have set his foot on the trap laid by the 
plaintiff for him if he had any glimpse cf 
the working of the mind of the plaintiff. It 
was further stated that the said _ letter, 
even if treated as a surrender of tenancy, ia 
any event was not accepted by the plaintiff. 
The defendant also denied the allegations af 
committing acts of waste as contained in tas 
provisions of Cl. (m) S, 108 of the T. P. Act. 
It was accordingly submitted that the 
should be dismissed. 

5. In the trial the learned Munsif framed 
amongst others the following issues. “Issa> 
No. 8. Is the plaintiff entitled to decree for 
ejectment against the defendant under S. 13 
(1) (b) and S. 18 (1) (k) of the West Bengal 
Premises Tenancy Act? Issue No, 7. Was the 
defendant a free agent in writing the letter 
of agreement? Issue No. 8 — Has the 
tenancy of the defendant been determined 
by a valid notice to that effect ” 


6. During trial the plaintiff did not exa- 
mine himself but his brother Rash Behari 
Roy alone gave evidence in support of the 
plaintiffs case while the defendant examined 
himself. as also Madan Gopal Chakrabory 
and Suresh Chandra Das in support of his 
case. The learned Munsif held that the notice 
was valid and operative in law as it gave the 
tenant defendant requisite time to vacace 
terminating the tenancy on the expiry of tke 
English Calendar month and there was alse 
a threat of suit in case of non-compliance. 


7. In regard to the letter on Sept. 12, 1965 


the learned Munsif held that the letter coukl. 


not be treated as an agreement between the 


suit. 
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parties as it was not signed by both the 
parties. Further the letter was not acted upon 
as the plaintiff gave a notice of ejectment 


-terminating the tenancy with the expiry of 


the month of November 1965. Accordingly 
it was held that the plaintiff was not entitled 
to get the decree for eviction under S. 18 (1) 
(k) of the- Act. It was further held that the 
allegations of the acts of waste were too 
vague and the evidence failed short to give 
the plaintiff the decree on this ground. The 
suit was accordingly dismissed. 


8. On appeal the learned Judge held that 
though the letter of 12th Sept, 1962 Ext, 2 
embodied express agreement on the part of 
the defendant to vacate the suit premises 
on the expiry of three years thereof, the 
finding of the trial Court that the letter was 
not an agreement not having been bilaterally 
executed was wrong. The learned Judge 
was, however, of opinion that in view of the 
allegations made by the defendant in res- 
pect of Ext. 2 that the plaintiff persuaded 
the defendant to write the letter on false as- 
surances there was no satisfactory explana- 
tion why the plaintiff did not come to the 
witness box and deny on oath that he obtain- 
ed from the defendant the Ext. 2 on false 
assurances. The Court was entitled to draw 
an adverse inference against the plaintiff and 
the learned Judge also accepted the evidence 
of the defendant and of Madan Chakraborty 
and Suresh Chandra Das who being then 
present knew the circumstances in which the 
letter Ext. 2 was written. It was accerdingly 
held that the plaintiff obtained from the de 
fendant the letter Ext. 2 by exercising fraud 
as alleged in the written statement and he 
could not take advantage of his own fraud 
nor could the defendant be evicted on that 
ground. The learned Judge concurred with 
the finding of the trial court that no case 
under S, 13 (1) (b) of the Act was made out. 
The appeal was accordingly dismissed. 


9. Mr. Ranjit Kumar Banerjee learned 
Advocate for the appellant contended that the 
appellate court’s finding that there was fraud 
on the part of the appellant was unvarrant- 
ed in law, as no issue was framed in respect 
thereof nor were the required particulars set 
out in the plaint. He referred to the deci- 
sion in Bal Gangadhar Tilak v. Shriniwas 
Pandit, 42 Ind App 185 : (AIR “1915 PC 7) 
in which the Privy Council observed that 
general allegations however strong are in 
sufficient even to amount to an averment of 
fraud of which any court ought to take 
notice. : . 
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10. He further referred to the decision in 
Ningawwa v. Byrappa, AIR 1968 SC 956 in 
which the Court restated- the established pro- 
position of law that a contract or other trans- 
. action induced or tainted by fraud is not 
void, but only voidable at the option of the 
party defrauded but until avoided the trans- 
‘action is valid. Mr. Banerjee submitted that 
the defendant did not take any step to avoid 
the contract and he could not be permitted 
collaterally to challenge the agreement as 
tainted by fraud. 


11.. The latter submission need not detain 
us long, as in the said decision it has been 
further stated that if it can be shown -that 
the party defrauded has at any. time. .after 
knowledge. of the fraud either by express 
words or by unequivocal. acts affirmed the 
contract, his election is. determined for ever, 
but the party defrauded may keep the ques- 
tion open so long as he does nothing to 
affirm the contract, Further the limitation for 
bringing a suit under Art. 95 (of 1908 Act) 
is three years from date of knowledge. of 
fraud by the wronged party. In this case the 
plaintiffs action to take the benefit of the 
letter of Sept. 12, 1962 was. disclosed as-it ap- 
pears in June 1965 as also’ by his letter of 
July 6, 1965 and the suit for eviction was 
filed by him on Dec. 14, 1965. The Defen- 
dant sought to avoid the contract in his 
written statement filed on May . 24, 1966. 
well within the period of limitation, in ans- 
wering the plaintiff's claim based on the im- 
pugned contract. In view of the suit filed 
by the plaintiff on a contract based on alleged 
fraud it is not necessary for the defendant to 
file a suit for avoidance of the contract as 
would otherwise be necessary. 


12, Section 19 of the Indian . Contract 
Act, 1872 provides that a contract is voidable 
at the option of the party when his consent 
to an agreement is not free but is caused by 
coercion, fraud or- misrepresentation. The 
averments in the written statement if true 
clearly indicate that the consent of the de- 
fendant to the agreement for vacating the 
suit premises was not free but caused by 
fraud. The issue on such averments that the 
defendant was not a free agent in writing 
the letter of agreement was comprehensive 
enough to cover case of fraud ‘as the basis 
of the contract according to the defendant. 
As the untebutted: evidence establishes, the. 
plaintiff assured that the ‘impugned letter 
would never be utilised to the detriment, of 
the defendant which as the plaint indicates 
was an act of deception. It could also be 
said that in the context of the relationship 
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between the parties as landlord and’ tenant. 
there was nothing unusual for the defendant 
to oblige, and, be dominated by, his- land- 
lord the plaintiff on the. fact of his assurance 
for maintaining good relations with the land- 
lord and such averments again were clearly 
within the ambit of issue No. 7 in the suit. 
Similar consideration for  avoidability by 
wronged party of such contract induced by 
undue influence will prevail as in the case 
s contract obtained by fraud as indicated 
above, ` 


13. On the issue No. 7 the plaintiff has 
not come forward to give his teštimony in 
rebuttal of the defence case for no ostensible 
reason. The plaintiff should have ` appeared 
himself to disprove the defence case that the ` 
writing was obtained by fraud or undue in- 
fluence. Alternatively he should have .prayed. 
for: examination of the defendant | first to 
prove his case to enable him to adduce evi- 
dence iri rebuttal. His only witness, his bro- 
ther, had and could have no personal know- 
ledge about the assurance alleged to. have 
been ‘given to the defendant about the dis- 
puted letter. On. the other hand the defen- 
dant’s - evidence to that effect supported by 
D. Ws. 2 and 8 goes unchallenged and was 
rightly accepted by the court below in the 
said circumstances as contended by Mr. 
Bijitendra Mohan Mitra, learned Advocate 
for the’ defendant respondent. The rlaintiff 
accordingly cannot take advantage of the 
letter of Sept. 12, 1962 which is unenforce- 
able‘in law being vitiated by fraud and undue 
influence, 


14... The learned trial court has further - 
found that the agreement being a unilateral 
document signed only by the defendant. could 
not be treated as an agreement in absence 
of the signature of the other patty. The 
agreement of the nature we are concerned 
with, though it is to be in writing by the ten- 
ant under Cl. (k) of S. 18 (1) is not required 
to be signed by the - landlord in ‘token of 
acceptance if there is any overt act indicating 
his acceptance thereof. “There is no dispute 
that. the disputed letter was accepted by the 
landlord, though it is said by the defendant. 
for other purpose. Though it may ke con- 
tended as we shall presently see that there 
was no real acceptance of the offer of sur- 
render which was the purport of the letter, 
it is not necessary that there must. be. any 
writing by the landlord in token of accept- 
ance. . 

15. Mr. Mitra has further drawn my at- 
tention to the finding of the trial court that 
the disputed letter was not accepted or acted 
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upon by the plaintif.. If in fact the defem- 
dant surrendered the tenancy with effect from 
three years from Sept. 12, 1962 the relation- 
ship of landlord and tenant between the paz 
ties ceased to exist on the expiry of the 
said period and no notice determining tke 
tenancy with the expiry of November 1965 
was necessary. Further sub-s. (6) of S. 18 
of the West Bengal Premises Tenancy Act, 
1956 excludes any notice of suit when ejecż- 
ment is sought for on grounds of Cls. (j) 
and (k) of sub-sec. (1) of S. 18. The notice 
served on the defendant, as it éexpresshy 
states, is both under S. 18 (b) of the said 
Act as also under S. 106 of the Transfer of 
Property Act. 1882. Of course eviction was 
also sought for on ground of Cl. (b) of S. 18 
(1), but by determining the tenancy with 
effect from the expiry of Nov. 1965, beyond 
Sept. 12, 1965, the plaintiff allowed 
original tenancy to continue or treated the 
tenancy as subsisting which according to his 
case, ceased and determined on the expiry 
of three years from the date of the letter. 
It was observed in Calcutta Credit Corpora- 
tion Ltd. v: Happy Homes (P) Ltd. AIR 1969 
SC 471 as follows:— 


“Once a notice is served determining the 
tenancy or showing an intention to quit on 
the expiry of the period of the notice the 
teancy is at an end unless with the consent 
of the. other party to whom the notice s 
given the tenancy is agreed to be treated as 
subsisting.” . : 
The result was that even if the letter of 
Sept. 12 1962 is accepted as a. valid notice 
of surrender of the tenancy. the same, ky 
reason of fresh notice allowing the tenancy 
to continue beyond the date of expiry, wes 
not accepted or acted upon by- the plaintif 
and the original tenancy was treated as sub- 
sisting, as before though validly determined 
by the notice of Oct. 6, 1965. 


16. The plaintiff was accordingly entitled 
to a decree under Cl. (b) of S. 18 (1) if es- 
tablished, but, as we have seen, both courts 
have found against him on this issue, The 
findings in respect thereof -are binding on 
this court as findings of fact and eviction on 
this ground has not been pressed in this ap- 
peal, 


17. As all contentions raised by the ap- 
pellant fail this appeal is dismissed with 
costs, 


Appeal dismissed. 
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AIR 1978 CALCUTTA 239 
SANKAR PRASAD MITEA. C. BE AND 
'SALIL KUMAR DATTA, J. 

Soorajmull Nagarmull, Petitioner v. Asiatic 
Trading Co. and others, Opposite Parties. 

Appeal No. 60 of 1972, D/- 20-1-1978. 

(A) Arbitration Act (10 of 1940), S. 34-—- 
Application for stay of proceedings — Satis- 
faction of judicial authority — Nature of. 

It is incumbent upon the court when in- 
vited to stay a suit under S. 84 to decide 
first of all whether there is a binding agree- 
ment for arbitration between the parties to 
the suit, although such decision may involve 
incidentally a decision as to the. validity or 
existence of tha parent contract. (1949) 53 
Cal WN 505 and 1942 AC 856, Foll. 

: _ (Paras 16, 18) 

Where the criginal contracts fcr sale of 
goods contained provisions for arbitration in 
wide terms in respect of all disputes arising 
out of or in rélation to such contracts and 
there was no substitution of the original con- 
tracts by a new contract but there was only 
modification of the original contracts in reg 
pect of delivery clause by mutual consent, 
the arbitration agreement and all other clauses 
except delivery were enforceable in law. AIR 
(Para 19) 

Anno: AIR Manual (8rd Edn.), Arbitration 
Act, S 84, N. 6. 

(B) Arbitration Act (10 of 1940} Ss. 34, 
43 — Proceedings against firm maintainable 
despite death of a partner — Application for 
stay thereof in the name of firm — Maintain- 
ability. 

Where a suit against a partnership firm 


‘found by arbitration agreement was maintain- 


able in spite of the death of one of the part- 
ners without bringing his legal representa- 
tives on record by virtue of R. 4 of O. 30 of 
the Civil P. C, an application under S. 34 
for stay of proceedings in the name of the 
firm would also be maintainable without 
bringing the lezal representatives of the de- 
ceased partner on record as under S. 41 pro- 
visions: of Civil P. C., applied to the proceed- 
ings. (Para 28) 

Anno: AIR Manual (8rd Edn,), Arbitration 
Act, S. 34, N. 19; S. 41, N. 8. 

(C) Arbitration Act (10 of 1940), S. 89 — 
Application for stay of proceedings — Rejec- 
tion — Appeal — Maintainability. 

Where the. trial court failed to decide the 
existence or validity of the arbitration of 
agreement between the parties. the court 
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hearing the appeal was bound to interfere. 
When the issues are raised, the court could 
not decline. In such a casé. it could not be 
said that when the trial court had exercised 
- its discretion in a particular way, the court 
hearing the appeal should not interfere with 
the exercise of the discretionary power. AIR 
1955 SC 58, Foll. (Para 80) 

Anno: AIR Manual (6rd Edn,), Arbitration 


. Act, S. 89. N. 1. 

Cases Referred: Chronological Paras 
AIR 1959 SC 1862 18 
AIR 1959 Cal 428 18 
AIR 1955 SC 53 15, 80 
(1949) 53 Cal WN 505 16, 30 
AIR 1945 PC 71 : 49 Cal WN 299 21 
1942 AC 356 : (1942) 1 All ER 387, Heyman 

v. Darwins Ltd. 16 


(1878) 8 Ch App 478 : 28 LT 428. Willes- 
ford v. Watson 24 
A. C. Bhabra and S. N. Modak, for Peti- 

tioner; S. Das and B. L. Jain, for Opposite 

Parties. 


SALIL KUMAR DATTA, J:— This is an 
appeal by the firm Soorajmull Nagarmull 
against the judgment and order of Salil 
Kumar Roy Choudhry, J. dated Dec. 6, 1971 
whereby the appellant’s -application under 
S. 34 of the Arbitration Act, 1940 for stay 
of the connected suit was dismissed, 

Q. At the material time, the appellant had 
been carrying on business of a jute mill under 
the name and style of “Shree Hanuman Jute 
Mills”. The appellant, a registered partner- 
ship firm under the Indian Partnership Act, 
1982, had been a member of the East India 


Jute and Hessian Exchange Ltd. By a con- . 
tract dated March 17, 1967 through bought: 


and sold notes, the appellant in his said 
business of Shree Hanuman--Jute Mills agreed 
to sell to the respondent No 1, in the stan 
dard form of East India Jute and Hessian 
Exchange .Ltd. for transferable specific de- 
livery contract for jute goods, 50000 yards 
(25 bales) of Hessian cloth size 55” side, 
. weight 10% oz for 40” @ Rs. 70.50 p. per 
100 yards. The number of the contract was 
JG 72213 while the broker was Messrs. 
Basantlal Mussadi and Sons. The delivery, 
free alongside export vessel in the port of 
Calcutta, was to be given and taken within 
April, 1967. 


8. There was a provision for arbitration ' 


of the Bengal Chamber of Commerce and 
Industry under the bye-laws of the said East 
India Jute and Hessian Exchange Ltd. for 
Transferable Specific Delivery contracts in 
jute goods and the aforesaid contract was 
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made subject to the terms and conditions of 
such T. S. D. Contracts. The said provision 
is as follows:— ae 

“All matters, questions, disputes, diffe- 
rences’ and/or claim arising out of and/or 
concerning and/or in connection with and/or `’ 
in consequence of or relating to the T. S. D. 
contracts including. the validity thereof whe- 
ther or not the obligations of either or both 
parties under this contract be subsisting at 
the time of such dispute and whether or not 
this contract has been terminated or pur- 
ported to be terminated or completed shall 
be referred to arbitration as provided in these 
bye-laws.” po 

4. Similar contract tor supply of another 
quantity of 50000 yards of Hessian cloth of 
similar specification and price at Rs. 68.25 p 
per 100 yards, delivery within May, 1967 was 
entered into on March 25, 1967 by the ap- 
pellant in its said business of Shree Hanuman 
Jute Mills as seller and the said respondent 
as buyer bearing No. 72216. As the other 
contract, arbitration of the Bengal Chamber 
of Commerce was provided for in_ similar 
terms and the contract was made subject to 
the bye-laws of such trading of the ” 
India Jute and Hessian Exchange Ltd. 


5. Bye-laws 1 of Chapter X of .the Bye- 
laws of the East India Jute and Hessian Ex- 
change Ltd. is as follows:— 


“Arbitration of any claims and disputes 
whether admitted or nct arising out of or in 
relation to all T. S. D. Contracts in raw jute 
and/or jute between members or between 
members and non-members, under the pravi- 
sions of these bye-laws, shall be referred to 
the Tribunal of Arbitration either ~of the 
Bengal Chamber of Commerce and Industry 
or of the Indian Chamber of Commerce, Cal- 
cutta as is agreed in T. S, D. Contract. in 
accordance with the rules framed by the said 
chamber, for the purpose of arbitration by 
its Tribunal from time to time, provided | 
where in a T. S. D. contract, the name of’ 
the tribunal of Arbitration of either of the 
aforesaid two Chambers for the purpose. of 
reference to arbitration is omitted, suck re- 
ference shall be made to the Tribunal of 
Arbitration of the Bengal Chamber of Com- 
merce and Industry as aforesaid.” 

6. The time for delivery under . contract 
of March 17, 1967 was extended to May 10, 
1967 by mutual consent of the parties and 
shipping instructions were given by the res- 
pondent on April 28, 1967 but on account of 
non-completion of customs formalities the 
goods could not be shipped. The respondent 


East ` 
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by its letter of June 14, 1967-to the Jute 
Mills wrote as follows in respect of bcth 


_ _ contracts. 


“Messrs Shree Hanuman Jute Mills, 
Calcutta. 
Dated 14th June, 19€7. 


Dear Sirs, 

Re: Our S. I. No, 187 dt. 28-4-67 for 25 
bales of Hessian Cloth 55-10% 0oz/40” for 
shipment to Abidjan per ss. “Marabank” dus 
May 10, 1967. 





With reference to the above please arranza 
to draw back the above goods from the boat 
and store the same in your godown. For 
this purpose we are prepared to pay all you 
charges, such as boat charges, demurrages, 
etc. on presentation of your bill to us. 

As regards the 50,000 yards due Mey 
1967 please also store the same in yout 
godown till you hear from us to the contrary. 

As regards payment of your P. D. O. for 
100000 Hessian Cloth, as arranged through 
broker Messrs. Basantlal Musaddi we ate 
depositing herewith: cheque for Rs, 15000/- 
(Rupees fifteen thousand only) and also we 
will pay your terest monthly on submissicu 
of your bills”. 

7. The ee er wrote back to the re- 
spondent as follows: 


16th June, 1967. ` 


Re: Cont. No. 72218 dt. 17-38-67 for 25 
bales of Hessian Cloth 55-10% 0z/40” dus 
10-5-1967. 

Cont. No. 72216 dt. 25-3-67 for 25 B/S. 
55-10% 0z/40” due May 1967, 


We are in receipt for your letter datel- 


14th June and the contents thereof. 

As per your advice we are taking bacs 
25 B/S Hess. cloth 55-10% oz-40” shut out 
per s. s. Marabank and Shirvabank to our 
mill. Another 25 bales 55-10% 0z/40” ara 
being stored at our mills in your account. 

Please therefore note that all boating and 
reboating charges, demurrages on the abova 
goods will be on your account. Further in- 
terest @ 12% will be charged on value of 
the above goods. Our bill for interest boating 
and reboating charges and demurrage will 
follow in due course. Further as Rs. 15000/- 
is not sufficient to cover ‘all these risks, whick 
we have accepted without prejudice, you are 
requested to send a further cheque of 
Rs. 10000/- immediately.” 

8. On July 19, 1967 as no instructions 
were forthcoming the appellant called upon 
the respondent to make payment against de- 
livery order or to pass shipping instructions 


1978 Cal/i6 VI G—~17 


` Soorajmull v. Asiatic Trading Co. ‘S. 


K. Datta f) [Prs. 6-11] Cal. 241 


immediately. It was further stated therein as 
follows:— 


“You are therefore requested either «to. 
make payment against our delivery order or 
to pass on shipping instruction immediately. 
Should you fail to pay against D/O or al- 
ternatively pass your shipping instruction by 
S/I date for this month we will have no al- 
ternative but to auction the goods in open ` 
market on your behalf holding you respon- 
sible for the losses and consequences that 
may arise in this connection.” 

9. A reminder was sent on July 29/81. 
1967 to which the respondent by its letter of 
Aug. 2, 1967 informed that shipping instruc- 
tion would be sent “on the shipping date ot 
the current month.” In the meantime the res- 
pondent paid a sum of Rs. 1626.66 p. on 
July 22. 1967 to the appellant on occount of 
interest boating, reboating and’ handling char- 
ges and again on: Aug, 26, 1967 paid an- 
other sum of Rs. 1003.40 P on account of in- 
terest in respect of the said two contracts, 
in all Rs. 17630.06 P. 


10. No instructions were received by 


i Aug. 1967 and on Sept. 4, 1967 the appel- 


lant gave the final notice to the respondent 
as follows:— 

4th ET N 1967. 
Dear sir, ` 
50 B/S Hess. Cloth 55-10% oz/40” 
due 10th May and May 1967. 

We refer to your letter dated 2-8-1967 
whereby you agreed to send your shipping 
instruction for the above goods by shipping 
date of last month. But you have failed and 
neglected to send the same till today. 

We therefore give you this last and final 
notice to send your shipping instruction with- 
in seven days of the receipt of this letter 
failing which we shall have no alternative 
but to auction the goods on your behalf in 
open market holding you responsible for all 
losses and consequences arising therefrom.. 


woneen 


11. The respondent on Sept. 19, 1967 
sent three shipping instructions Nos. 328, 829 
and 880 for placing the goods for shipment 
to Bombay as early as possible. On Nov. 28, 
1967 the appellant wrote that the steamer 


_as per shipping instructions was not ready. 


even after lapse of two months. The appel- 
lant therefrom called the respondent to pay 
its bill of charges within 43 hours failing 
which the goods would be sold on the ac- 
count and at the risk of the respondent who 
accordingly would be liable for all losses. 
costs and charges. The auction of the goods, 
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was held on December 8. 1967 at the al- 
leged risk of the respondent. As disputes 
arose between the parties in respect of the 
two contracts on account of non-performance 
of the contracts the appellant in the name of 
the said business of Shree Hanuman Jute 
Mills referred on Jan. 17, 1968 the disputes 
in regard to the contract No. JG 72218 
dated March 17, 1967 to the arbitration of 
the Bengal Chamber of Commerce and In- 
dustry claiming Rs. 21082,51 P against the 
respondent on adjustment of the proceeds of 
the sale mentioning that a sum of Rs. 15000/- 
was deposited by the respondent on account. 
The disputes relating to the contract No. JG 
72216 of March 25, 1967 was also referred 
by the appellant in the name of Shree Hanu- 
man Jute Mills to the said Chamber by a 
separate reference claiming a sum of Rupees 
19239.19 P after such adjustment of sale pro- 
ceeds. 


12, On Feb. 19, 1968 the respondent No. 1 
instituted suit No. 440 of 1968 (Asiatic Trad- 
ing Co. v. Mohanlal Jalan and others) 
claiming Rupees 17680.06 P as damages 
for breach of the said two contracts commit- 
ted by the appellant. The material allega- 
tions were that the firm of Soorajmull Nagar- 
mull; the proprietor of Shree Hanuman Jute 
Mills, entered into two contracts referred to 
above but it was since agreed on June 14, 
1967 that the said firm would store the 
goods at its godown. subject to payment of 
interest on value thereof and would ship the 
same in accordance with the shipping in- 

_ structions to be issued by the respondent. In 
pursuance thereof Rs. 15000/- were paid on 
account together with interest, boating and 
reboating charges for Rs. 1626.66 P and also 
further interest of Rs. 1008.40 P totalling 
Rs. 17630.06 P. The firm since dissolved 
on account of the death of one of its part- 
ners Nandakishore on July 10, 1967. wrong- 
fully and illegally failed and neglected to 
ship the said goods in spite of shipping in- 
struction and caused an auction notice issued 
in repudiation of the contracts which was ac- 
cepted by the respondent. As a result of the 
breach of contract the respondent suffered 
damages for the aforesaid amount or alterna- 
tively the defendants who were the erst- 
while partners of the firm and heirs of one 
partner Nandakishore Jalan who died on July 
10, 1967 as aforesaid kecame liable to pay 
the amount as consideration for the said pay- 
ment and deposit failed. The respondent 
prayed for a decree for the said amount in 
the suit with declaration that the said firm 
had no claim on the respondent in respect 
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of the two contracts. On Feb. 20, 1968 Mr 
B. K. Dhole, Solicitor of the respondent, gave 
notice to the Tribunal of Arbitration of the 
Chamber informing that a suit being the suit 
aforesaid had already been filec. by the res- 
pondent “upon the whole of the subject- 
matter of the above purported reference” 
without prejudice to its contention that the re- 
ference was illegal and invalid as the 
reference to arbitration was never agreed 
to by the respondent. On - receipt of 
the said letter the Registrar of the Tri- 
bunal of Arbitration informed the jute Mills, 
that arbitration was held in abayance pend- 
ing disposal of the suit. 

18. The appellant thereupon filed an ap- 
plication in this Court on or about June 1, 
1968 under S. 34 of the Arbitration Act, 1940 
for stay of the suit. The said application was 
opposed by the respondent by filing an affi- 
davit-in-opposition affirmed by Sundarlal 
Mallo a partner of the respondent affirmed 
on July 15, 1968, to which the appellant fil- 
ed an affidavit-in-reply affirmed by Nandalal 
Bajaj on Nov. 25, 1969. There was a supple- 
mentary affidavit as directed by the court 
affirmed by Kali Charan Gupte on July 19, 
1971, annexing a copy of the parinership 
deed of Soorajmull Nagarmull dated Decem- 
ber 6, 1948 to which there was a reply on 
behalf of the respondent affirmed by Sundar- 
lal Mallo on July 29, 1970 reiterating that 
the firm stood dissolved as stated above. 


14, The learned Judge was of the opin- 
ion that there was a likelihood of conflict of 
decisions as the claims and countarclaims 
might be heard by four different tribunals 
arising out of two contracts. Such a situation 
should not be permitted to take place, parti- 
cularly when the payment of Rs. 15000/- did 
not relate to any specified contract. Further 
there were complex questions of law and 
fact raised by the respondent as to fhe con- 
stitution of the partnership, firm. The part- 
ners of the petitioner firm who entered into 
the two contracts were not the same partners 
who made the application uncer S. 34 and 
referred the disputes to arbitration, and as 
such the maintainability of the references be- 
fore the Tribunal of Arbitration was a legiti- 
mate question of considerable complexity. 
The question whether the firm was dissolved 
or was still continuing was also a question 
not free from difficulty. In such a situation 
the Court was of opinion that it would not 
be fair and just to stay the suit which wasa 
comprehensive one and against all interested 
parties. In the result the application under 
S. 34 was dismissed, andthe court gave fur- 
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ther directions in the suit. The appeal is by 
Sovrajmull Nagarmull against this decision: 


| 15. Under S. 34 of the Arbitration Act, 
1946 ia order that a stay may be granted, 
the following conditions should’ be fulfilled 
as laid down in Anderson Wright Ltd. v. 
Moran and Co. AIR 1955 SC 53. _ 

(a) The proceeding must have been com- 
menced by a party to an arbitration agres- 
ment against any other party to the agres- 
ment. 

(b) The legal proceeding which is sought 
to be stayed must be in. respect of a matter 
agreed to be referred; 


(c) The applicant for stay must be a party 
to the legal proceeding and he must have takea 
no step in the proceeding after appearance. 
It is also necessary that he should satisfy 
the Court not only that he is but also wes 
at the commencement of thé proceedings 
ready and willing to do .everything neces- 
sary for the proper conduct of the arbitre- 
tion; and 

(d) The court must be satisfied that there 
is no sufficient reason why the matter should 
not. be referred: to an arbitration in acċord- 
ance with the ‘arbitration agreement. 


16. The pre-requisite for making an order 
of stay under S. 34 is that there is a’ bind- 
ing arbitration agreement between the parties 
to the suit which is sought to be stayed. 
When the existence of a binding arbitration 
agreement is disputed and accordingly the 
jurisdiction of the arbitrators is a matter of 
controversy, such question is one which the 
arbitrator cannot obviously deal with. It has 
been held in the above case that it is in- 
cumbent upon the court when invited to stay 
a suit under S. 84 of the Arbitration Act. 
1940 to decide first of all whether there isg 
binding agreement for arbitration between 
the parties to the suit, although such decisior 
may involve incidentally a decision as to the 
validity or existence of the parent contract. 
as held in Khusiram v. Hanutmal (1949) 53 
Cal WN 505. On the above authorities itis 
incumbent on the court firstly to decide if 
there was a binding agreement between the 
parties to the suit. As otherwise. as noticed 
in Heyman v. Darwins Ltd 1942 AC 356 (60) 
in every case a claim that an arbitrator has 
no jurisdiction would always defeat an agree- 
ment to-submit disputes to arbitration at any 
rate until the question of jurisdiction had. 
been decided. 


47.0 In this case, we , have seen that the 
admitted original contracts: of March 17, 1967 
and: March 25, 1967 contained provisions for 
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arbitration in: wide terms in respect of all 
disputes arising out: of. òr in relation to such 

S. D. ‘contracts. The appellant’s case is that 
the original contracts continued to govern the 
field and-only the delivery time was extend- 
ed with certain provisions: regarding payment 
of interest and: storage charges on account 
thereof.-On the other hand the contention of 
the respondent is that there was a third con- 
tract between the . parties, superseding the 
earlier agreement and as the original con- 
tracts ceased to govern the field the arbitra- 
tion agreement thereon also perisked with 
them. Learned counsel relied on authorities 
in support of their respective contentions. 


18. In Rungta Sons P. Ltd. v. Jugometa! 
Trg. Republike AIR 1959 Cal 428 rəferred to 
by the appellant the Court held that terms 
of the subsequent arrangement were merely 
modification of the original contract and the 
two together formed one agreement compris- 
ing thé original terms including the  arbitra- 
tion ‘clause and ‘its’ subsequent modification. 


` În such a case the aribtration clause applied 


to the disputes arising out of the contract 
and its subsequent ‘modification. Our atten- 
tion was drawn to the decision in Union of 
India v. Kishorilal Gupta, AIR 1959 SC 1362 
in’ which ‘the Court ‘laid’ down that the con. 
tract may be non est in the sense that'it never 
came legally into existence or it was void ab 
initio; there may be cases in which thougb 
the contract was validly executed, the par- 
ties may put an end to it as if it had never 
existed and substitute a new, contract for it 
solely governing their rights and liabilities 
thereunder. In the former.case if the origi 
nal contract has no legal existence, the ar- 
bitration clause. also cannot operate, for along 
with the original contract, it is also void; in 
the latter case, as the original clause is ex- 
tinguished by the substituted one, the arbit- 
ration clause of the original contract perishes. 
with it. 


19. Examining the original contracts as 
alsco the subsequent arrangement for delivery — 
of the goods in this case, it appears that there. 
is no case for substitution of the original con. 
tracts by a new contract but the case is one 
of modification of the original contracts in 
respect of delivery, keeping alive the other 


‘terms of the contracts. The price and speci 


fication of the Hessian cloth in the origina] 
contract were‘ maintained and the terms 
about delivery were only.. altered. by subse 
quent terms. There was no. provision alter- 
ing. amending, substituting or excluding other 
terms of the original contracts. either. express- 
ly or by implication, Though the plaint osten- 
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sibly is based on an alleged third contract 
and its repudiation the provisions of the al- 
leged new contract were nothing more than 
amendments or modifications of the terms of 
delivery subject to payment of extra charges. 
These would appear from delivery instruc- 
tions relied on by the respondent which re- 
- ferred to original contracts in express terms. 
In the plaint of the connected suit, the res- 
pondent had prayed, in addition to the money 
decree on the alleged third contract, for a 
declaration that the firm Soorajmull Nagar- 
mull since dissolved had no claim against the 
respondent in respect of the original cono- 
tracts. Such prayer would be unnecessary 
if the original contracts perished or were 
substituted by the third contract without any 
arbitration clause. Accordingly we- are of 
opinion that the original contracts with all 
its clauses in the standard T, S. D. contract 
form as aforesaid remained and continued to 
remain effective except in respect of delivery 
the terms whereof were amended by mutual 
consent. The arbitration agreement between 
the parties as contained in the original con- 
tracts and all other clauses except delivery 
remained live clauses which were thus en- 
forceable in law. The case here is thus one of 
variation and not a rescission of the earlier 
contracts. 


20. The disputes in controversy arose out 
of and under the contracts of sale of Hessian 
cloth as amended and modified by subse- 
quent arrangement. According to the appel- 
lanz who made the two references to the Tri- 
bunal of arbitration, there were no shipping 
arrangements by the respondent according to 
the modified terms of delivery, leading to 
the auction sale of the goods upon notice 
and to the consequent loss in value which 
the appellant was entitled to recover from 
the respondent. The respondent’s case on the 
‘other hand was that the goods were sold 
contrary to the shipping instructions issued 
by him according to amended arrangement 
for delivery and he claimed the refund. of the 
amount of Rs. 15000/- paid by him on ac- 
count to the jute mills without ‘specifying 
‘the contract to which the amount was to be 
appropriated apart from some other payment 
for other charges. The subject matter of the 


references thus were the disputes which arose . 


‘out of the contracts as varied or modified in 
respect of delivery only wherein it would be 
open to the respondent to plead that his de- 
livery instructions as modified were disregard- 
. ed and as such the respondent was entitled 
to refund. of the amounts- paid by 
him. The unspecified payment of ‘Rupees 


ATR. 
15000/- would | present no insurmount- - 
able difficulty as such amount would 
obviously be adjusted against mutual 


claims as and when the occasion would arise- 
either before the Tribunal or the court while 
passing the judgment on awards. One or more 
unspecified payments on account can be no 
ground for defeating arbitration to which 
the parties solemnly agreed to at the time of 
making the contracts. 


21. In this application under S 34 of the 
Arbitration Act, 1940 it is also nacessary to 
decide if the proceedings have been taken 
by a party to the arbitration agreement 
against any other party to the agreement. 
Further the applicant under S. 84 must show 
that not only he is but also was at the com- 
mencement of the proceeding ready and will- 
ing to do every thing necessary for the pro- 
per conduct of the arbitration. There is no 
dispute that at the time the contracts were 
entered into on March 17 and 25. 1967, the 
firm Soorajmul Nagarmull was a firm re- 
gistered under the Indian Partnership Act 
1932. In the statement issued by the Regist- 
rar of Firms, the firm of Soorajmull Nagar- 
mull bears No. 6979 in the Register with nine 
partners as a partnership at will. Nanda- 
kishore Jalan one of the partners died on 
Joly 10, 1967 and according to zhe respon- 
dent, the firm stood dissolved or that date 
so that the application under S. 34 of the 
Arbitration Act being in the nams of a dis- 
solved firm was not maintainable in law in 
absence of the heirs of the deceased partners 
as it was submitted was held in Devji Goa 
v. Tricumji Jiwandas 49 Cal WN 299 : (AIR 
1945 PC 71) which was however a partmer- 
ship registered outside India. 


22. The appellant on the other hand re- 
ferred to the deed of parmership dated Dee. 
6, 1948 whereby the partnership on recons- 
titution was to be deemed to have commenc- 
ed from Ramnawami. of S. Y. 2000 (April 
14. 1948) and was to continue until deter- 
mined by mutual agreement. It was further 
provided that the death of any partner would 
not automatically dissolve the partnership but 
the legal representatives might be admitted 
to the partnership by mutual ccnsent. Fur- 
ther in case of the death of any partner dur- 
ing the continuance of the partnership, the 
partnership would be deemed tc exist upte 


the end of the accounting. period of 
the year ending with Ramnavami . dur- 
ing which the death or retirement 
occurred. On the basis of the above 


provision. it was. contended that there was.: 
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no automatic dissolution of the partnersh:p 
and the firm continued even after the death: 
of Nandakishore and the disputes had bee: 
rightly referred to arbitration by the said 
firm, It was further contended that in view 
of the provisions of O. 30 R. 4 of the Coce 
it was not necessary to implead the heirs of 
the deceased partner in this proceeding. 


28. The point for determination is whs- 
ther the present application under S. 34 af 
the Arbitration Act in the name of the firm 
even on the death of one of its partners, wes 
maintainable. Under provisions of O, 30. 
R. lof the Civil P. C.. 1908 a firm of two cr 
more persons as partners may sue or be sued 
inthe name of firm, of which such persors 
were partners atthe time of accruing of the 
cause of action and any pleading or docu- 
ment required by the Code to be signed cr 
verified by the plaintiff or defendant can be 
signed or verified by any of such persons. 
R. 4 of O. 80 provides again that notwitk- 


standing S. 45 of the Contract Act, 1872 
where two or more persons may sue or be 
sued in the name ofa firm under 


the foregoing provisions and if any of suca 
persons dies. whether before or during the 
pendency of any suit, it shall not be neces- 
sary to join the legal representative of the 
deceased as a party to the suit. The cause 
of action in this case arose in part on th? 
date the original agreements were entered 
into as also in part when there were modi- 
fications regarding delivery and also breaca 
in the performance of the obligations under 
the contracts though the case of each party 
jn respect thereof is different, blaming tha 


other. While the former event took placa. 


when Nandakishore was alive, he was m 
Jonger when the latter event took place as 
modification regarding delivery took plac? 
after Nanda’s death. Even so a suit under 
R. 1, O. 30 of the Code against the partners 
cculd be instituted in the name of the firm 
in respect of the said contracts as part of tha 
cause of action arose (which is synonymous 
with accrued) when the partners were carry- 
ing on business as such partners of the firm 


Scorajmul Nagarmull. If the suit thus 
could be brought by or against ths 
partners in their firm mame, on the 
death of any such partner whether 


‘before the institution or pendency of the suit 
it is not necessary to join the legal repre- 
sentatives of the deceased as a party to the 
suit. Accordingly as the legal representatives 
Jof a deceased partner are not necessary par- 
ties to this proceeding, the application, under 
S. 34 of the Arbitration Act, 1940,: in -the 


` Soorajmull v. Asiatic Trading Co. (S. K. Datta 'J:) 


ties. 


[Prs. 29-26] - Cal. 245 


name of the firm is maintainable in law as 


‘under’ its S. 41 the provisions of the Civil 


P. C. 1908 shall apply to proceedings before 
the Court and to all appeals thereunder, 


24. It may be noted here that, as has 
been held in Willesford v, Watson (1878) 8 
Ch. App. 478 (80), the Act gives right to one 
of several defendants to make such application 
to court and it is not necessary ‘that all par- 
ties should concur in the application, As we 
have seen, by virtue of provisions of O. 30 
Rules 1 and 4 of the Code at the material 
time the existing members of the firm Sooraj- 
mull Nagarmull who are defendants 1 to 7 
in the suit are represented by the firm name. 
The application under S, 84 cannot be de- 
feated even if the legal heirs of the deceased 
partners or even some partner do not concur 
in the application or even oppose the same 


25. Even so, the court also is required to 
examine if in the event that happened name- 
ly. the death of a partner of the appellant 
on July 10, 1967, the T. S. D. contracts with 
arbitration clause still continued to be valid 
and enforceable contracts between the par- 
The appellant’s case is that the part- 
nership firm did not dissolve by the death 
of its partner but was subsisting during the 
material period and references by the Jute 
Mills through the firm were valid in law. 
Reliance was placed on certain clauses in 
the partnership deed of Dec, 6, 1943 which 
in Cl. 4 provided that the death of the part- 
nership would not automatically dissolve the 
partnership but the surviving partners were 
entitled to admit the legal representatives by 
mutual consent. Cl. 6 provided that in case 
of death or retirement of any partner during 
the continuance of the partnership the part 
nership shall be deemed to exist up to the end 
of the accounting period of the year during 
which the death or retirement took place and 
the estate of the deceased partner or the re 
tiring partner would be entitled to receive 
and be responsible for all profits and losses 
of the partnership upto the end of the ace 
counting period. ; 

26. It appears that the position seems to 
be that notwithstanding the death or retire- 
ment of any partner the partnership would 
continue upto the end of the accounting’ year. 
The legal representatives cf the deceased 
partner by mutual consent of surviving part- 
ners could be admitted to partnership and 
if this was not done, such legal representa- 
tives of the deceased partner and in any 
event the retiring partner would be entitled 


-to receive profits or be responsible for losses 
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of che partnership upto the end of the ac 
‘counting period .as the case might be but in 
any event the partnership would continue to 
exist notwithstanding the death or retire- 
ment of any partner. 

27. It is not clear on the affidavits if the 
legel representatives of the deceased partner 
Nardakishore were admitted to the partner- 
ship but whether they were admitted or not, 
the partnership continued either with them 
or without them. It could not accordingly be 
said that on account of the death of one 
partner the partnership stood dissolved as 
S. 42 of the Partnership Act is always sub- 
ject to contract between the partners. This 
‘position is borne out by the statement re 
corded in the register of the Registrar of 
Firms, which records. admission of Sm. 
Shanta Devi in place of Keshordeo Jalan on 
his death or simply the death of Baijnath 
Jalen without admitting any one in his 
place. Further it is to be noted that the al- 
terations as to delivery date and shipping 
instructions under the original contracts were 
issued by the respondent long after the al- 
deged dissolution. Accordingly in. view :of the 
challenge to the application under S. 34 made 
by the respondent the Court ‘has to come to 
this incidental but unavoidable and necessary 
finding that the partnership did not dis- 
solve with the death of Nandakishore and 
continued during the material period as a 
parmership as before, The contracts between 
pares with the arbitration clause were ‘thus 
valid and enforceable when the suit was in- 
stituted and even thereafter. 


28. There is no dispute that other condi- 
tiors for a stay order were present and ift 
there was no sufficient reason otherwise, the 
court should leave the parties to their ‘bargain 
and stay the suit. The trial court was of the 
view, as we have seen, that there was a 
possibility of conflict of decisions. since under 
the relevant rules for every contract there 
could be one reference and as the respondent 
‘had their claims, the possibility of four se- 
parate references on the two contracts could 
not be excluded with equal possibility of con- 
sequent awards thereon which might be in 
conflict with each other. Further payment of 
Rs. 15000/- being unspecified, it might lead 
to curious result and the proper remedy 
would be in a comprehensive suit like the one 
instituted ‘by the respondent. 

29.- We ‘have seen that the appellant had 
already made references for each of the con- 
tracts and in those references, the respon- 
dent could lodge his’ counter claim or make 
separate reference for ‘his claims. Even s0, 

í 
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as the parties are the same and common 
question of law and fact are invo'ved, there 
is no bar for analogous or simultaneous hear- 
ing of the references before the same tribu- 
nal, which might obviate conflict of deci- 
sions, on the application of parties. Even if 
there be no such hearing the tribunel hear- 
ing the reference could take into eccount the 
award in an earlier reference on the same 
contract and mould its decision accordingly. 
If the unspecified payment of Rs. 15000/- 
had been given credit of by the appellant in 
the earlier reference and it remaired for the 
respondent to appropriate payment in either 
contract or otherwise. Such payment would 
accordingly be appropriated by the Tribunal 
as it may deem fit and the Tribunal consider- 
ing subsequent references would obviously 
take the same into account while making the 
awards. Ultimately it will be forthe court pas- 
sing judgment upon awards to rezoncile the 
position in all respects, We acccrdingly do 
not think that there is any possibility of can- 
flict of awards, which may frustrate any ar 
bitration agreement. The question of the res- 
pondents’ claim being time barred is also of 
no consideration for a decision under S. 84 


80. It has been submitted on behalf af 
the respondent that the power to stey the 
suit under S. 34 of the Arbitration Act, 1940 
is a discretionary power and when the trial 
court has exercised its discertion in a parti- 
cular way after considering all aspects of the 
controversy the court should not interfere 
with the evercise of the discretionary power. 
In our view, as has been held by the Sup- 
„reme Court in Anderson Wright’s case AIR 
"1955 SC 58 approving the proposition of 
law laid down by S. R. Das, J. (as he then 
was), in Khusiram Benarsi’ Lal v. Henutmal 
Boid (1949) 53 Cal WN 505 that when 
issues are raised, the court should not de 
cline, and. according to the Supreme Court 
it is incumbent. for the court to decide the 
existence or validity of the arbitration agree- 
ment between the parties even though it may 
involve incidentally a decision as to the vali- 
dity or existence of the parent agreement. 
That was not done by ‘the ‘trial court. which 
it was incumbent on the said court to decide 
on the above authorities and we find no 
reason to permit any party to vesile from 
the bargain of arbitration they made in th 
contracts under which the disputes between 
the parties have arisen. 











81. The respondent has taken out a notice 
of motion dated Aug. 2. 1977 for taking into . 
consideration certain events that took place 
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' after the ordér. under appeal: was passed. It 
appears that an application for’ aad 


death of defendant No. 2 and substitutioa _ 


of his heirs was filed in the trial court on cr 
about Jan. 28, 1972 and the application wes 
lastly adjourned by consent till 20th Aprii, 
1972. This application obviously will come 
up for disposal at the appropriate stage, ia 
view of the order passed herein. As to the 
suit for dissolution of partmership of the ap 
pellant, filed by some partners the same $ 
yet pending and cannot in any way affect 
the decision of this appeal. The respondent 
also referred to the letter of the Solicitor af 
the defendant No. 3 dated March 22, 1977 
wherein it has been stated that the said de- 
fendant would enter appearance and fils 
written statement but no summons bad yet 
been served. Unless the summonses are serv- 
ed, there is no occasion for taking steps ang, 
as such the said letter has no relevance, while 
other letters included in the paper book have 
also no relevance. As to the other certified 
copy of the register of Registrar of Firma 
filed by the respondent it appears’ that firo 
Soorajmull Nagarmull established in 1934 
bears number 1875 in the register, the las: 
entry being of the same year. We are com 
cerned here with the firm Soorajmull Nagoor- 
mull which bears number 6979 registered ic 
1988 and it has been averred in the affidavit- 
in-opposition on behalf of the appellant af- 
firmed by Mohanlal Jalan ‘on Aug. 24, 1977 
that the firm was governed by the partner- 
ship deed dated Dec, 6, 1943 on reconstitu- 
tion which were disclosed before the tria! 
court the recitals whereof support the state- 
ment in the register of firms, and, there is 
nor could be any effective denial’ of the said 
position. Further even if some steps are taken 
by the legal heirs of some deceased part- 
ners whch is also not clear or unequivocal, 
such steps. which obviously were taken after 
the dismissal of the application under S. 34 
cannot in any way affect or prejudice the 
appeal before us, filed by the partnership 
firm as such steps cannot be said to be steps 
taken by the firm. Accordingly the applica- 
tion filed by the respondent does not reveal 
any fact to reconsider our decision as. indi- 
cated above and the application may accord- 
ingly be treated as disposed of. 


32. The appeal in the circumstances is 
allowed and the impugned order is set aside. 
The application by the appellant under S. 34 
of the Arbitration Act 1940. is allowed and 
the suit No. 440 of 1968 is stayed. 'Fhere will 
be no order for costs in the circumstances. 
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: SANKAR. PRASAD MITRA,, .C. je b 
agree. 
Appeal allowed. 
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S. K. Jwala and another, Petit‘oners. v.. 
Lama Helem Ian Haong Lee and others, Op- 
posité Party. 

C. R. No. 3470 of. 1976 D/- 16-12-1977. | 

(A) Civil P. C- (5 of 1968), Ss..20. and. 16. 
— Applicability — Territorial jurisdiction — 
Suit for injunction against. apprehended. in- 
terference: with possession. of property — No. 
cause. of action arises — Neither S. 16 nos 
S. 20 (1), (c) is attracted, 

S. 20 asi its terms; indicate. is subject. to 
limitation of Si 16. Sectiom 20, stb-ck. (c) 
provides tha£ whole or part of cause of ac- 
tiop ‘must arise within the jurisdictiom of the 
Court where the suit is instituted, There must 
be im existence such fact: which by _ itselb 
forms: part of the cause of action of the suit.. 
The mere preparation for interference: with, 
possession of plaintiff of a property which 
is, outside ` tle jurisdiction of the Coart even. 
if such preparation fs made at a place with- 
in. the jurisdiction of the Court; will not by 
itself form: any part of the cause of action of 
the suit. Suchi preparation. may be good’ evi 
dence to support the plaintiffs claim for re- 
lief when there. has. heen actual or apprehend: 
ed interference with: his possession of the suit 
property in a suit instituted in the Court 
where the property is sifuate. (Para 8) 
` The wordi “defendant” means, “all the defen- 
dants” where: there. are more than. ons defen- 
dant im suit.. In the instant case, admittedly 
the: defendant: No: 2 has: its, office outside 
the jurisdictiom of the trial court even if it 
is held that defendant No. 1 resides within 
jurisdiction which is denied Further the 
planitiffs case is that he lad’ been in pos 
session of the suit property and the relief 
sought. for was an injunction restraicing the 
defendants from interfering’ with his posses 
sion of the suit property. None of the 
clauses of S. I6 in the premises js. attracted: 
(Case: Jaw discussed), (Pares’ 6; 7) 


Anno: AIR: Comm. C. P. C. (9th Edn.) 
S.. 16. N- 2, S. 20, Notes, 2, 14.. i 
Cases Referred: . Chronological Paras 
ATR 1960: Ca} 691 . Q 
AIR 1924 Cal 443 - : 6 
AV/AV/A84/78/LGE T 


948 Cal. ` [Prs. 1-7] S. K. Jwala v. Helem 


` (1905) 82 Ind App 198 : ILR 33 Cal 180 
(PC) 9 


Sakti Nath Mukherjee and Bhaskar Ghosh,. 


for . Petitioner; Bankim Chandra Dutt and 


Partha Dutta, for Opposite. Party, 


ORDER:— This rule is directed against an 
appellate order dated July 7, 1976 whereby 
it was held, in reversal of the order of the 
learned Munsif, that the trial Court had the 
jurisdiction to try the suit and the suit was 
remanded for trial on merits 

2. The predecessor-in-interest of the op- 
posite parties instituted Title Suit No. 3 of 
1971 in the court of the Fourth Munsif at 
Alipore for a decree for permanent injunc- 
tion restraining the defendants, the peti- 
tioners in this Court. and/or their men or 
agent from entering the suit premises viz. 18, 
Canal Street, P. S. Entally, Calcutta and from 
disturbing or interfering with the plaintiff's 
possession by breaking open locks of the 
doors of the main building therein or other- 
wise. After filing the suit the plaintiff filed 
an application for temporary injunction in 
terms of the prayer made in the plaint and 
obtained an interim order. 


8. The petitioners on entering appearance 
in the suit filed a written objection to the 
application, contending inter alia that they 
were in occupation of the suit premises and 
no possession thereof was ever taken in ex- 
ecution of the deeree as alleged. Further the 
defendant No. 1 did not reside at premises 
No. 1/2. Harish Mukherjee Road, which was 
within the jurisdiction of the Court but he 
resided elsewhere outside the said juirsdic- 
tion. It was further stated that the trial court 
had no territorial jurisdicion to try the suit 
and admittedly the suit premises were situate 
outside the jurisdiction of the said court 
while the office of the defendant No. 2 was 
also outside the jurisdiction’ aforesaid. 


4. It appears an issue being isstie No. 2 
was framed on the question of the territorial 
jurisdiction of the trial Court to try the suit. 
The learned Munsif decided the issue in 
favour of the defendants holding that his 
court had no jurisdiction to try the suit and 
directed the return of the plaint for filing 
in proper forum. The appellate court held 
that though S. 16 of the Code of Civil Pro- 
cedure had no application, S. 20 Cl. (e) 
applied to fhe facts of the case. It was ac- 
cordingly held that the trial court had juris- 
diction to try the suit. The impugned order 
was set aside and the case was sent back on 
remand for trial on merits. In this rule the 
above order has: been challenged. 
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5.. Mr. Bankim Chandra Dutt appearing ' 
for the opposite parties raised a preliminary 
objection, stating that there is no appearance 
on behalf of the defendant No. 2 the com- 
pany, in absence of proper authorisation. It 
appears that in the yvakalatnama the peti- 
tioner No. 1 S. K. Jwala is appearing on be- 
half- of the company as its constituted at- 
torney on basis of a power of attorney dated 
March 27, 1967. It is said that the petitioner 
No. 1 is no longer an employee of the com- 
pany and there was in fact no power of at- 
torney in existence as alleged. The certified: 


copy of the power of attorney as claimed 
was not produced at the hearing by the 
petitioner No. 1. In view however of the 


issue of jurisdiction of the Court to try the 
suit which is in controversy in the suit, the 
court has the inherent power to treat the 
company as an opposite party in the rule, 
when any of the defendants is competent to 
challenge the court’s jurisdiction. I may ac- 
cordingly treat the company as such and pro- 
ceed to decide the point about the trial 
court’s jurisdiction to try the suit. The certi- 
fied copy of the power of attorney by the 
defendant No. 2 in favour of the defendant 
No. 1 has since been produced. 


6. S. 20 as its terms indicate is subject to 
limitation of Section 16, the proviso whereof 
provides that where the relief sought for can 
be obtained through the personal obedience 
of the defendant, the suit can be instituted 
either in the court within whose jurisdiction 
the property is situate or in the court where 
the defendant resides or carries on business 
for gain. In Md, Yasin v. Bimola Prosad AIR 
1924 Cal 448, the court held that the word 
“defendant” means “ail the defendants” 
where there are more than one defendarit in 
suit. In this case, admittedly the defen- 
dant No. 2 has its office outside the jurisdic- 
tion of the trial court even if it is held that 
defendant No. 1 resides within jurisdiction 
which is denied. Further as has been held 
by the appellate court, the plaintiffs case is 
that he had been in possession of the suit 
property and the relief sought for was an 
injunction restraining the defendant from in- 
terfering with his possession of the suit pro- 
perty. None of the clauses of S. 16 in the 
premises is attracted. 





7. The question now is whether any part 
of the cause of action arose within. the juris- 
diction of the trial court as held by the ap- 
pellate court, The suit is for injunction 
simpliciter against apprehended interference 
with possession. - 
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8. S. 20, sub-cl.-.(c) provides that whole cr 
‘part of cause of action must arise within the 
jurisdiction of the Court where. the suit is 
instituted. There must be in existence such 
fact which by itself forms part of the catse 
of action of the suit. The mere preparation 
(assuming it to be so as contended) tor 
interference with possession of the plaintif 
of a property which is outside the jurisdiction 
of the Court even if such preparation. is 
made at a place within the jurisdiction of ine 
court, will not by itself form any part of tae 
cause of action of the suit. Such preparation 
may be good evidence to support the plae 
tiffs claim or relief when there has been 
actual or apprehended interference with his 
possession of the suit property in a suit insti- 
tuted in the court where the property is 
situate. 

9. In Benode Behari v. Smt. Nistarni 

(1905) 32 Ind App 193 (PC) the decision 
rested on the ground that the primary object 
of the suit was the administration of estete 
of a deceased person resident within te 
jurisdiction, the principal executors being 
resident there while the actual administration 
was also going on there. In Hem Chandra v. 
Dhirendra Chandra AIR’ 1960 Cal 691, tae 
- court held that in an administration suit cf 
_ the estate of a deceased person, the suit is 
not one for determination of a right or inte- 
rest in the immoveable property as such im- 
quiry is merely incidental. Even if one pre- 
perty is situate outside jurisdiction and other 
properties are within jurisdiction, a part cf 
cause of action, which is the breach of dutv 
to administer the properties of the deceas2d 
arose within jurisdiction of the court whizh 
accordingly could decide the case. 
. 10. This is not the position in this caze, 
as, as we have already seen, no part of the 
cause of action arose here within the jurs- 
diction of the Trial Court. Under. the Spezi- 
fic Relief Act, 1963, preventive relief is 
granted at the discretion of the court by m- 
junction, temporary or perpetual, 
jurisdiction of the court to grant such relef 
is governed by the provisions of the Code of 
Civil Procedure. The appellate court was in 
error in thinking that a part of the cause ot 
action arose, in the facts of the case, witkia 
the trial court’s jurisdiction when no part cf 
- the cause of action arose within its jurisd c- 
tion nor was it so pleaded in the plaint. 


11. The rule accordingly succeeds and is 
made absolute, The impugned appellete 
_ order is set aside and the order of the tral 
court ig sustained. The plaint, as directed >y 
the learned Munsif, be returned to the oppo- 


Anusua v Promode Kumar 


‘ration of the said new 


but tas 
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site parties for filing the © same in proper 

forum. ' 
12. There will be no order for costs in 
the circumstances. 
. Rule made absolute. 
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Petitioner v. Promode Kumar Banerjee and 
others, Respondents-Opposite Parties. 
Second Appeal No. 505 of 1972, 


D/- 26-8-1977.° - 

Letters Patent (Cal.) Cl. 15 — Leave to 
file an appeal against decision of single Judge 
in Second Appeal — Appeal filed after com- 
ing into force of Ss. 97 (2) (n), and 100-A, 
Civil P. C. (Amendment) Act, 1976 — Not 
maintainable. 

The principle behind the incorporation of 
S. 100-A, in Civil P. C. by Amendment Act 
of 1976 is for the purpose of minimising the . 
delay in the finalisation of adjudications and 
in fact by such incorporation, further appeal 
under Cl. 15 of the Letters Patent against 
the decision of the Single Judge in Second 
Appeal has been barred, overriding the pro- 
visions of Letters Patent or any other law 
providing such appeal. So. after the incorpo- 
section there can be 
no appeal under the provisions of the Letters 
Patent as indicated in the section itself, sub- 
ject to the exception as mentioned in S. 97 
(2) (n). (Para 9) - 


Where the application was filed after the 
coming into force of S.-100-A and no leave, 
prior to the date of incorporation of the said 
section was given, or obtained, the applica- 
tion, held was not maintainable. ATR 1977 
Cal 285, Rel. on; AIR 1957 SC 540, Ret. 


(Para 9) 
Anno: AIR Comm. C. P. C. (9th Edn) 
S. 100-A N. 66. ; 
Cases Referred: Chronological ` Paras 


AIR 1977 Cal 285 : (1977) 4 Cal H. C. (N) 
487 9 


AIR 1957 SC 540 -T 
R. C. Deb, Aditya Narayan Roy, Sudipta 
Maitra, for  Appellant-Petitioner; Sakti 


Nath Mukherjee, Bhaskar Ghose, for Res- 


pondent-Opposite Parties.. 


"(Against Judgment of this Court in G. A. 
No. 505 of 1972 D/-. 24-2-1977.) 


CV/CV/A873/78/SVM . 
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JUDGMENT:— This is an application for 
leave to file an appeal under Cl. 15 of the 
Letters Patent, against the judgment and 
decree dated Feb. 24, 1977, made in G. A. 
No. 505 of 1972, affirming thereby the judg- 
ment and decrees passed by the learned 
Additional District Judge, 4th Court, Alipore, 
in Title Appeal No. 709 of 1971. 

2. The point involved in this case is whe- 
ther after the incorporation of the amend- 
ment by the Civil P. C. (Amendment) Act, 
1976, an appeal, out of a proceeding initiated 
earlisr would be maintainable under Clause 
15 cf the Letters Patent. 

3. The Respondent Opposite Parties are 
admittedly joint owners of premises No. 8, 
Ashutosh Mukherjee Road (hereinafter re- 
ferred to as the said premises), where there 
are several tenants. Three of the flats in the 
said premises were let out to the appellant 
petitioner, who is in Scooter business. A suit 
being Title Suit No. 266 of 1969, was filed 
against the appellant petitioner for perma- 
nent injunction restraining her and her men. 
agents and servants from: using the court- 
yard of the said premises for the purpose of 
her business and obstructing the same or to 
encroach the same in any way whatsoever. 
The said suit had been filed, as it was alleg- 
ed that for her business purpose, the ap- 
pellant petitioner, her men, servants and 
agenis started using the courtyard in ques- 
tion by keeping the Scooters, Motor cycles 
for repairs, thereby causing annoyance and 
‘nuisance to other tenants: of the said pre- 
mises. Such user of the said courtyard was 
alleged to have been done without the per- 
mission or consent of the landlords. 

4. On contest, the suit was decreed and 
the appellant petitioner herein was restrained 
by an order of permanent injunction from 
using the courtyard in question for the pur- 
pose of her business as aforesaid. She was 
also restrained by an order of injunction from 
committing any nuisance in the said court- 
yard by such or any user. The determinations 
as made by the learned Munsif, were also 
affirmed on some modification in Title Appeal 
No, 749 of 1971 by the learned Additional 
District Judge, 4th Court, Alipore on Jan, 20, 
1972. 

5. ‘The appeal being S. A. No. 505 of 
1972. which was preferred against such de- 
termination, was dismissed by this Court on 
. Feb. 24, 1977, affirming thereby the deter- 
mination as made by the learned Courts 
below. 

6. From such determination, the - present 
application for leave to file an appeal under 


[Prs. 1-7]  Anusua v. Promode Kumar (M. N. Roy J.) 
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Cl. 15 of the Letters. Patent was affirmed 
and filed on May 24, 1377, on the grounds 
as mentioned therein. 

7. Mr. R. C. Deb, learned Advocate ap- 
pearing for the appellant petitioner, placed 
S. 100A of the Civil P. C., 1908 as amended 
by the (Amendment) Act of 1976 and which 
is to the following effect: a 

38. Insertion of new S. 100A — After 
S. 100 of the principal Act, the following 
section shall be inserted, namely:-— 


“100A. No further appeal in certain cases 
— Notwithstanding anything contained in 
any Letters Patent for any High Court or in 
any other instrument having the force of 
law or in any other law for the time being 
in force. where any appeal from an appel 
late decree or order is heard and decided .by 
a single Judge of a High Court, no further 
appeal shall lie from the judgment, decision 
or order of such single Judge in such appeal 
or from any decree passed in such appeal”. 
and submitted that even after the incorpo- 
ration of the said S. 100A, the appeal under 
Cl. 15 of the Letters Patent would not be 
barred in a preceeding which was initiated 
earlier and wherefrom such appeal under the 
old provisions of the Code ordinarily would 
have been available. He in short, submitted 
that S. 100A has application to such appeals. 
which have been preferred after the in- 
corporation of the (Amending) Act of 1976, 
which came into force on Sept. 9, 1976. Mr. 
Deb submitted that since the appeal in the 
instant case or the proceeding wherefrom 
such appeal has been taken, was initiated 
prior to Sept. 9, 1976, so the provisions of 
S. 100A would have no application, He also 
submitted, that to have the benefits of an 
appeal under Cl. 15 of the Letters Patent, is 
a vested right and that cannot or should 
not be allowed to be taken away by the 
subsequent incorporation as made ‘through 
S. 88. He further submitted that proceedings 
initiated prior to the incorporation of the 
1976 amendment, would be governed by the 
old Act.and not by the subsequent incorpe- 
ration through the new Act, as aforesaid, 
and in fact the right of appeal viz., by Cl. 15 
in the instant case, has not been taken away. 
In support of his submissions Mr. Deb being 
assisted by Mr. Aditya Narayan Roy, relied 
on the determination of the Supreme ‘Court 
in the case of Garikapati Veeraya v. N. Sub- 
biah Choudhury ATR 1957 SC 540 wherein 
it has been observed that legal pursuit of a 
remedy, suit, appeal and second appeal are 
really but steps in a series of proceedings, 
all connected by an intrinsic unity and are 
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to be regarded as. one legal’ proceeding, Tas 
right of appeal is not a mere matter of pro- 
cedure but|is a. substantive right, The insi- 
tution of the. suit carries with it the implica- 
tion that all rights of appeal then in forzs 
are preserved to the parties thereto till tha 
rest of the] career of the suit. The right >£ 
appeal is a| vested right and such a right to 
enter the superior court accrues to the lii- 
gant and exists as-on and from the date the 
ls commences and although it may be’ ac- 
tually exercised when the adverse judgment 
is pronounced, such right is to be governed 
by the law) prevailing at the date of the 
institution of the ‘suit or proceeding and not 
by: the law that prevails at the date of is 
decision or|at the date of the filing of the 
appeal. This. vested right of appeal can be 
taken away/|only by a subsequent enactmert, 
if it so provides. expressly or by ‘necessary 
intendment jand not otherwise. 


8. Mr. Saktinath Mukherjee, appearicg’ 
for the Respondent Opposite Parties No. 1. 
disputed. such submissions of Mr. Deb ‘anc 
submitted that a right of appeal under Clause 
15 of the Letters Patent is not a vested right. 
It is a discretion left or vested with the 
Court concerned, He further submitted that 
even in terms of the determination of tke 
Supreme. Court as referred to ‘hereinbefore, 
and more particularly when such a right cf 
appeal under Cl. 15 has been taken away by 
the present| enactment, this Court shoul 
hold and as such should. not award the 
necessary leave to appeal under Cl. 15 of the 
Letters Patent. It was also contended by him 
that when the present application was affirm~ 
ed and filed! on May 24, 1977 i.e. after the 
incorporation or coming into force of the 
said.(Amending) Act of 1976, which inc- 
dentally came into force on Sept. 9, 1976, 
the right of appeal under Cl. 15 of the 
Letters Patent has been lost to the appellart 
petitioner, in view of the provisions of S. 97 
and more particularly sub-ss. (2) (2) and () 
thereunder. It was submitted by him that the 
reference tol the words appeal “(admitted)”, 
before commencement of S. 88 of the sai 
1976, (Amending) Act, as mentioned $n 
Cl. (2) of S. 97 (2), would mean that ap- 
peals excepting those already accepted by 
the High Court, would be barred. In sup- 
port .of ‘his; submissions, as aforesaid, M=- 
Mukherjee first relied on ‘§. 100A of the 
Code as incorporated by- 8. 88 of the 
(Amending) | Act of 1976 as quoted herein- 
before and Also relied on S, 97 (2) (n) and 


S. 97 (8) which are quoted ‘hereunder: ~ 
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“S. 97: Repeal and savings : (1) Any 
amendment made. or any provision inserted 
in the principal Act by.a State Legislature 
‘or. a High Court before the commencement 
of. this Act shall, except in so far as such 
amendment or provision’ is.consistent with 
the provisions of the principal Act as amend- . 
ed by this. Act, stand repealed. 

(2) Notwithstanding that the previsions of 
this Act have come into force or the repeal 
under sub-sec. (1) has taken effect, and with 
out prejudice tothe generality of the provi- 
sions of Section 6 of the- General Clauses 
Act, 1897, a: 


(a) S. 100A, as inserted in the principal 
Act by S.'88 of this Act, shall not apply tò 
or affect any appeal against the decision of 
a single Judge of a-High Court under any 
Letters Patent which had been admitted 
before the commencement of the said Sec 
tion 88; and every such admitted appeal shall 
be disposed of as if- the said S. 86 had not 
come into force; 

(8) Save as otherwise provided in sub-sec. 
(2). the provisions: of the principal Act, as 
amended by this Act, shall apply to every 
suit, proceeding, appeal or application. pend- 
ing at the commencement of this Act or insti- 
tuted or filed after such commencement, not- 
withstanding the fact that the right, or cause 
of action’ in pursuance of which such suit, 
proceeding, appeal or application is instituted 
or filed, had been acquired or had accrued 
before such commencement”. 
and submitted further that when a litigant 
cannot file an appeal wider Cl. 15 against 
the decision of the Single Judge as a matter 
of right and more particularly unless the . 
Judge concerned considers the case to be à 
fit one for appeal, the present application for 
leave to appeal under Cl. 15, which was ad- 
mittedly filed after the incorporation of the 
(Amending) Act of 1976, was not maintain- 
able. ; E 


` 9. The (Amending) Act of 1976, admit-’ 
tedly came into force on and from Sept. 9, 
1976 and the same has repealed all the 


amendments in the Code made by. the ap- 
propriate Legislature or the High Courts 


before the commencement of the Act except 
to the extent that such amendments or pro- 
visions are consistent with the provisions of 
the Code, as amended by S. 97 (1) and the 
provisions of the Code, as amended by the 
Act, have been made also applicable ‘to all 
suits, proceedings, -.appeals,.or applications 
pending at the commencement of the Act in 
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terms of S. 97 (8) except as otherwise provid- 
ed in respect of matters mentioned in S. 97 
(2) of the said (Amending) Act of 1976, 
where the provision of the Code as amended 
by the said Act. would not apply. It fur- 
ther appears that the underlying principles 
behind the incorporation of S. I00A to the 
Code by S. 88 of the (Amending) Act of 
1973 is for the purpose of minimising the 
delay in the finalisation of adjudications and 
in fact by such incorporation of the said 
S. 100A, further appeals under Cl. 15 of the 
Letters Patent against the decision of the 
Single Judge in Second Appeal has been 
barred, overriding the provisions of Letters 
Patent or any other law providing such ap- 
pea:, Thus after the introduction of S. 100A 
as aforesaid, no appeal would be available 
from the. judgment, decision or order of a 
Single Judge in a Second Appeal notwith- 
standing anything contained in any Letters 
Patent for any High Court or any other in- 
strument having the force of law or any 
other law for the time being in force. So, and 
because of the incorporation of the said new 
section and in fact after the incorporation of 
the same there can be no appeal under the 
provisions of the Letters Patent as indicated 
in the section itself, subject to the exception 
as mentioned in S. 97 (2) (n) of the (Amend- 
ing) Act of 1976 viz., if any appeal is ad- 
mitted under the Letters Patent before the 
coming into force of the said: S. 100A, the 
same shall be disposed ‘of as if the said S. 38 
introducing S. 100A of the Act had not come 
into force. Therefore, when the present ap- 
plication has been filed after the coming 
inte force of S. 100A as introduced by S. 38 
of the (Amending) Act of 1976, and no 
leave, prior to the date of incorporation of 
the said (Amending Act) was given or ob- 
tained, the present application, I hold in 
agreement with the submissions of Mr. 
Mukherjee, must be held to be not main- 
tainable. It must be recorded that similar 
viewr has also been taken by R. Bhatta- 
‘charya J, in the case of State of West Ben- 
gal v. Mir Fakir Mohammad, (1977) 4 Cal 
HC (N) 487 : (AIR 1977 Cal 285). 


and the 


19. Thus the application fails 
assessed 


same is dismissed with costs and’ 
at 5 gold mohurs. 


„Application. dismissed. 
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Sham Roj, Petitioner v. Addl, Superinten- 
dent of Police and others. Respondents. 

Civil Rule No. 1047 (W) of 1978, 
D/- 8-6-1977. 

Citizenship Act (57 of 1953), S. 9 (2) — 
Father migrating to Pakistan —— Petitioner, a 


minor son going to Pakita in 
1951, living with his father and 
returning to India on Pakistani Pass- 


port issued in 1954 — Refusal of suc- 
cessive applications under S. 9 (2).on ground 
that he acquired nationality of his father — 
lf justified. (Conflict of laws — Nationality 
and domicile). 


Held the previous applications having 
been dismissed on the same ground that the 
petitioner being a minor would have the na- 
tionality of his father, the present applica- 
tion was not maintainable unless soma new 
facts for reconsideration are put forward. An 
application for registration as an Indian citi- 
zen as in the instant case and possession of 
Pakistani passport, and residence of the 
other members of his family staying in 
Pakistan at the relevant time, as held by the . 
Supreme Court in the case AIR 1973 SC 
505 repels the plea of Indian citizenship. In 
terms of the said determination of the Sup 
reme Court, mere residence is also not 
domicile. Every person must have a domicile 
and he cannot have two simultaneous domi- 
ciles. AIR 1967 All 154 and AIR 1962 Guj 
194 Ref. to. (Para 9) 


In terms of the determinations in the cases 


of Forbes v. Forbes (1854) Kay 841 and 
Udny v. Udny a child acquires at birth a 
domicile of origin. by operation of law, 


namely, if legitimate and born in his father's 
lifetime. the domicile of his father, and if 
illegitimate or born after his father’s death 
in terms of the determinations in the cases 
of Udny v. Udny (1869) LR 1 SC & Div 
441 (HL) : Re Wrights Trust, (1856) 2 K & 
J 595 and Urguhart v.. Butterfield (1887) 37 
Ch. D. 357, the domicile of his mother. 
Since the birth of the petitioner took place 
during the lifetime of his father and he was 
legitimate, he has acqmred on his birth the 
domicile of the father by operation of law 


(Para 11) 

Cases Referred: Chronological Paras 
AIR 1973 SC 505 : (1878) 1 SCC 451°; 1978 
Cri LJ 1 i 9 


AIR 1967 All 154 : 1867 Cri LJ 309 9 
IU /JU/D404/77/KSB 
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AIR 1967 Pat 226 il 
AIR 1965 SC 871 : (1965) 2 Cri LJ1 ll 
AIR 1962. Guj 194 9 


1919 AC 145 : 120 LT 52 Casdagli v. 
Casdagli 10 
(1869) LR 1 SC & Div 441 (HL) Udny v. 
Udny | 10, 1l 
(1887) 37 Ch D 357 : 57 LT 780 
Urguhart v. Butterfield - il 


(1856) 2 K & $595 : 69 ER 920 Re Wrighi’s 
Trust `| ik 

(1854) Kayj 841 : 69 ER 145 Forbes v. 
Forbes aul 


C. F. Ali, Sk. Abu Sufain, for Petitioner; 
Ashoke Sarkar (for No. 1) and Mrs. Archana 
Sengupta (for No. 8) for Respondents. 


ORDER: In this Rule, the petitiona: 
has impeached an order in ’ Annexure ‘DB’, 
which is dated 9th June, 1966 and whereby 
his application under S, 9 (2) of the Citi- 
zenship Act, 1955 (hereinafter referred to as 
the said Act), was rejected and the cons3- 
quential order ia Annexure ‘D’, which is 
dated 7th April. 1978, whereby in terms f 
Cls. (a); (b) and (c) of sub-see (2) of S. 3 of 
the Foreigners’ Act, 1946 (hereinafter refer- 
red to as the said 1946 Act), he has been 
directed to| quit India, 


2. At the outset it should be noted ard 
that too for the particulars which would be 
available hereafter, that the impugned ordat 
of rejection| under S. 9 (2) of the said Act is 
the third order of rejection in succession. The 

petitioner has stated that on or about 8th 
Nov. 1978 [his birth took place at 887, Mu- 
diali Road, |Metiabruj, 24 Parganas and the 
same was duly recorded at the local Regis- 
try office. Such recording, he has stated to 
have been done at the instance of or by his 
paternal grandfather, as the petitioners 
father had left India while the petitioner 
was a minor of 2 years and he was looked 
after by his said grandfather . and grand- 

mother. It has been stated by the petitioner 
that after the death of his mother, the father 
left in the manner as stated hereinbefore for 
Peshawar in the year 1939 and he never 
came back to Metiabruj. 

3. It hasjalso been asserted by the pet- 
tioner that at the age of 14, he felt a vacuum 
for his father and as such he went to Pesha- 
war in December, 1951 for the purpose af 
finding him; out. He has further stated that 
for 9 “months he was at Peshawar, but ulti- 
mately he could not succeed’ in achieving his 
object. He has also stated that he could net 
‘even ascertain whether his father was alive 
or not. It has also been stated by him that 
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at that time there was no passport system 


-prevalent between India and Pakistan and 


such system was introduced only on 15th- 
Oct., 1952. He has alleged that in view of 
the said introduction, he could not come 
back to India without a valid passport and as 
Indian passport was not issued to him be- 
cause he was a minor. at the relevant time, 
on the advice of his well wishers he applied 


for a Pakistani- passport and the Pakistan 
Passport authorities, having taken a com- 
passionate view, without any enquiry into 


his domicile, nationality or whether he was a 
major or minor, granted a Pakistani passport 
in his favour in 1954, 


4. It appears from the statements in the 
petition that by virtue of or with the help 
of the said Pakistani passport, the petitioner 
crossed the border and entered India there- 
after, and came back to Calcutta after about 
4 years. He has further alleged that during 
his stay in Pakistan, he had no earning and 
m fact he had or has no properties in Pakis- 
tan. He has further alleged that after coming 
to India, he has duly surrendered his Pakis- 
tani passport and he has not acquired the 
citizenship of Pakistan and that toa even by 
taking out a Pakistani passport. He has fur- 
ther alleged that such Pakistani passport was 
taken by him against his will and with the 
object of crossing the Indo-Pakistan border. 
It has also been stated by the petitioner that 
by such act, he has never compromised or 
forsaken his Indian citizenship or nationality. 
The petitioner has further stated that his 
grandfather, who was originally from Pesha- 
war, was living here in Calcutta with his 
wife, and his father was born near about 60 
or 65 years ago and his birth. as stated here- 
inbefore, also took place here, as a result 
whereof he has contended that he is an 
Indian citizen under Art. 5 of the Constitu- 
tion of India. 

5. It has also been stated by the petitioner 
that towards the beginning of 1968 he re 
ceived -an information that his father was 
alive at Peshawar and that he was staying 
there as Sk. Md. Badlur. He has stated that on 
such information, he filed an application for 
Indian passport in the Office of the District 
Magistrate and Collector, 24 Parganas, Ali- 
pore, by disclosing all the relevant facts, in- 
cluding the fact of his coming to India with 
the help of a Pakistani passport as men- 
tioned hereinbefore, He has alleged that 
after due and full scrutiny and enquiry, on or 
about 8th Oct, 1968, he was favoured 
with an Indian passport for 5 years and 
with that passport he went to his.father at 


hd 
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Peshawar. On directions being given to Mr 
Ali, learned Advocate for the petitioner, the 
said passport bearing No. H 147156, as issued 
on 8th Oct, 1968 was produced. This pass- 
port, the learned Advocates appearing for 
the respondents have characterised to be a 
forged and not bona fide one since the same, 
as appeared from the passport. was issued 
in the name of one Md. Shambox Khan. 
Other particulars of the contentions of the 
respondents, would be dealt with and noted 
hereafter. f 


6. It has also been alleged by the peti- 
tioner that the authorities concerned, having 
come to know that once the petitioner had a 
Pekistani passport, constantly started putting 
pressure on him to file an application to the 
Deputy Secretary, Home (Passport), Writers 
Buildings, Calcutta, stating how the Pakis- 
tani passport was obtained by him and as 
such, he had to file about 8 applications one 
after another. But those applications, he has 
alleged to have not been duly considered in 
their proper perspective by the authorities 
concerned. It has also been alleged that one 
such application under S, 9 (2) of the said 
Act was forwarded to the Central Govern- 
meni and they also without holding any en- 
quiry into the matter and without giving him 
any opportunity to substantiate his case, ex 
parte and arbitrarily rejected the same, and 
by that his prayer, on the ground that he 
being a minor was bound by his father’s 
domicile. Such order of rejection, according 
to the petitioner, was communicated by the 
impugned order of 9th June, 1966 (Annex- 
ure B). It has been contended by the pet- 
tioner that if he was given due and reason- 
able opportunity, he could have satisfied the 
authorities concerned by production of re- 
levant documents and evidence including the 
Indian passport that he was an Indian. For 
such failure of the relevant authorities, who 
are respondents herein, the impugned rejec- 
tion of the petitioner's application under 
S. 9 (2) of the said Act. has been contended 
to bs void, irregular and bad and in flagrant 
violation of the principles of natural justice 
and Rule 80 of the Rules framed under the 
said Act. The last of the applications under 
S. 9 (2) of the said Act as mentioned: here- 
inbeiore, has been stated by the petitioner 
to have been filed on 29th June, 1966. There 
was an order restricting the movement of the 
petitioner, against which. he obtdined C. -R. 
No. 1908 (W) of 1966, which was ultimately 
discharged on 81st July, 1972, as at the re- 
levant time, such restriction against the peti- 
toner was not subsisting. Apart from the 
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statements as above, it has also been alleged 
by the petitioner that his Indian passport 
was also ‘produced by his learned. Advocate 
before the authorities concerned, for the pur- 
pose of taking the issue of the said passport 
in his favour, into consideration, as that 
would have conclusively proved that he was 
an Indian, as otherwise such passport would 
not have been issued in his favour.. It has 
also been alleged that even in spite of such 
production, thé authorities concerned have 
failed to appreciate the relevant facts duly 
and properly and as such, were wrong in 
not allowing the petitioners application 
under S. 9 (2) of the said Act. 


7. The appearing respondents, in their 
respective affidavit-in-oppositions have men- 
tioned that in the year 1958, the petitioner, 
while he was about 21 years of age, came 
to India as a Pakistan national on the strength 
of his Pakistani passport. He first made an 
application on 9th Dec. 1964 to the Deputy 
Secretary, Home (Special Department}, Citi- 
zenship Section, Calcutta, for obtaining Indian 
citizenship. The said application was reject- 
ed after due consideration of facts and such 
decision was communicated on 18th Dec., 
1965. Thereafter, for the second time, the 
petitioner made another epplication for Indian 
citizenship, which was also rejected and the 
fact of such rejection was also duly intimated 
to him on 4th March, 1966. Again, for the 
third time, on 31st March, 1966, the peti- 
tioner through his learned lawyer made a 
representation for necessary consideration and 
for determination of nationality under S. 9 
(2) of the said Act. It appears from the affi- 
davits as mentioned, that such representation 
was also rejected on 9th June, 1966. The 
relevant records were produced at the time 
of the hearing of the Rule and from a re- 
ference to the orders as mentioned herein- 
before, it appears that such rejections were 
made on the same ground as in the instant 
case viz., that the petitioner being a minor 
had the domicile of his father on 26th Jan., 
1950 and as such he was not a citizen of 
India at the relevant time. It has also been 
contended by the answering respondents that 
the petitioner was treated as a Pakistan na- 
tional and as such the impugned order in 
Annexure “D” was duly passed and com- 
municated. It has also been contended by 
those respondents that the considerations of 
allowing the petitioners application under 
S. 9 (2) of the said Act, do not arise in this 
case, as at the relevant time he was not a 
citizen of India and that too for the reasons 
as recorded hereinbefore. They have also 
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contended that after procuring the passport 
from the Pakistan authorities the’ petitioner 
came to India and in fact, he made h:s 
application for Indian citizenship, 5 years 
atter his entry to India. In the affidavit filed 
on behalf of the Respondent No. 3, it hes 
been categorically mentioned that the appl 
cation dated 29th June, 1966 as alleged to 
have been filed by the petitioner, was net 
received by| the Central Government and ‘s 
not available in the records. In the affidavit- 
in-opposition of Respondent No. 1. it has 
been specifically mentioned and that too oa 
enquiries held, that the petitioners father 
and step brothers and sisters are ‘residing ct 
Peshawar, at their paternal house at Bodlur 
where the petitioner resided during his stay 
in Pakistan |from December 1951 to 2n4 
August, 1958 i. e. for about 6% years, In 
that view of the matter, it has been contenc- 
ed that the statements of the petitioner ta 
the effect that he went in search of his 
father but could not find him out, are nct 
correct. The} said respondents have also stat- 
ed that the petitioners voluntarily renounced 
his Indian citizenship and became Pakistaa 
national and as such he succeeded in pro- 
curing a Pakistan passport for coming © 
India. The |said respondents have also, oa 
reference to| the records, mentioned that the 
petitioner procured the Pakistani passport i2 
1954 but strangely enough he came to India in 
1958 and asi such -it has been submitted that 
had he sy |intention to live'in India as an 
Indian citizen, he would certainly have tried 
to come to India just after getting his pass- 
port. It has| also been contended that the 
father of the petitioner was a Pakistan na- 
tonal when! the Constitution of India waz 
promulgated|and being a minor and as pes 


law, he acquired the domicile of his father. ` 


ft has also been contended with reference to 
the petitioner’s application for citizenship 
that he. acquired Pakistan nationality and 
secured his passport on that basis in 1964 
and that shows without any doubt that the 
petitioner had no intention to live in India 
The allegations as made by the petitioner 
that he had to make his application for Indiar. 
citizenship, although he was an Indian by 
birth, have been categorically dened by the 
Respondent No. 1. 


8. Mr. Ali. appearing in sappork of the 
Rule, contended that since the petitioner was 
the holder of an Indian passport, it was con- 
clusively proyed that he was an Indian and 
such fact not having been duly taken into- 
consideration’ by the authorities concern- 
ed, there was grave illegality and irregula-_ 
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rity: committed. He further submitted that the 
rejection of the petitioner’s application dated 
29th June, 1966 under S. 8 (2) of the said 
Act was improper and consequently, the quit 
India order’ in’ Annexure ‘D’ was elso void, 
inoperative and without jurisdiction. He has 
further submitted’ that the refusal of the au- 


` thorities -concerned in affording the petitioner 


opportunities to produce relevant documents 
and evidence, including the Indian passpert, 
which conclusively proved his Indian nationa- 
lity, has created great obstacle in his at 
tempt to prove his nationality and such re- 
fusal has not only caused grave injustice but 
the same should be considered as in viola- 
tion of the principle of natural justice. In 
that view of the matter. it was submitted by 
him that the declaration as made was im- 
proper and on total non-application of mind, 
apart from being in violation of the principles 
of natural justice. It was also contended by 
him that the authorities concerned were not 
correct in observing and that too on the 
facts of th® case, that the petitioner being 
a minor on the relevant date would have 
the domicile as his father had on 26th Jan. 
1950 and the non-consideration of the effect 
of the fact of desertion of the petitiozer by his 
father, has become fatal and as such the de- 
termination as made was improper. 


9. Admittedly there were 8 applications 
under S. 9 (2) of the said Act by the peti- 
tioner and they were dismissed practically 
on the same ground. That is why it has been 
mentioned earlier that the petitioner bas 
moved the present application after successive 
rejections of his applications under S. 9 (2) 
of the said Act. On such admitted fact viz., 
when the petitioner’s applications were dis- 
missed earlier on the ground that he being), 
a minor would have the nationality of his|. 
father on the relevant date, it would be very 
difficult’ to ‘hold the present application to 
be maintainable and the more so when no 
new facts for reconsideration of the earlier 
order have been put forward. The only new 
fact which Mr. Ali has contended. that the; 
petitioner could have produced, is the facti 
of the grant of Indian passport, particulars 
whereof have been mentioned hereinbefore. 
The passport as. mentioned hereinbezore was |. 
produced under directions of this Court. The: 
same, without any doubt, shows was issued]: - 
in favour of one Md. Shambox Khan and inj. 


the said passport the petitioner has himself 
signed as Md. Sham Roj Khan. ‘Thay apart,|” 
the date of birth as given in the said pass- 
port and which is 14th July, 1985 is at 
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variance with the declaration of the date of 
birth as mentioned or shown in Annexure 
‘A’ viz, the birth certificate, where the 
date of birth is recorded as 8th Nov., 1987. 
It is also true that on production of the 
said passport, necessary visa was obtained by 
the petitioner at least on two occasions from 
the Pakistan authorities and in the said pass- 
port the petitioner has given the name of 
his father and his full address as “Fazlur 
Rehman Sk. Md. Ali Badlur, Peshawar”. The 
learned Advocates appearing for the respon- 
dents contended that in view of the discre- 
pancies as mentioned hereinbefore, perhaps 
‘the said passport was not a genuine one; for 
the purpose of finding out, when admitted- 
ly there are discrepancies in the name of the 
petitioner and in his age considering the two 
different dates of birth, the learned Advocate 
for the Respondent No. 1, was asked to asce- 
ertain the fact. As the authority which 
granted the said passport viz, the District 
Magistrate and Collector, 24. Parganas, Ali- 
pore is not a party respondent% Mr. Sarkar, 
the learned Advocate for the Respondent No. 1 
was also asked to find out the real position. 
He has, on instructions received from the 
authorities concerned, informed that those 
records being very old are not available, as 
they have been destroyed. Be that as it may, 
there are those admitted discrepancies as 
mentioned hereinbefore and that gives rise to 
some suspicion and doubt about the genuine- 
ness of the passport in question, as such the 
granting of the Indian passport in favour of 
the petitioner and the basis of the passport 
as produced, cannot be taken into considera- 
tion in this proceeding. Thus, there is also 
no doubt that when the petitioner came to 
India on the basis of a Pakistani passport, he 
has been rightly considered to be Pakistan 
national as otherwise no such Pakistan pass- 
port could have been granted to him. The 
manner and the way in which such passport 
was obtained and was issued. as disclosed by 
the petitioner, cannot also be taken into con- 
sideration. An application for registration as 
an Indian citizen as in the instant case and 
possession of Pakistan passport, and residence 
of the other members of his family staying in 
Pakistan at the relevant time, as held by the 
Supreme Court in the case of Abdus Samad 
v. State of West Bengal (1978) 1 SCC 451 : 
(ATR 1978 SC 503) rep2is the plea of Indian 
citizenship, In terms of the said determination 
of the Supreme Court, mere residence is also 
not domicile. Every person must have a domi- 
cile and he cannot have two simultaneous 


domiciles. In support of his contentions, Mr. 
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Ali further placed reliance on the Bench de- 
cision of the Allahabad High Court in the 
case of Rashid Hasan Roomi v. Union of 
India. AIR 1967 All 154. In that case the’ 
petitioner, who was born in India. of Indian 
parents and resided for more than five years 
immediately preceding the commencement of 
the Constitution of India, was deserzed end 
left behind in India, while he was still a 
minor, by his father, who migrated to Pakis- 
tan and became its national. The petitioner, 
who continued to live in India after such de- 
sertion was enrolled in the voters’ list of 
India and contested election and was elected 
Chairman of his own Town Area Committee. 
It was held on the question of his citizenship 
that: 


“the petitioner remained a citizen of India 
and did not become a national of Pakistan 
as the Petitioner’s domicile in this case could 
not be linked with that of his father. the 
reason being that the general rule of domi- 
cile that the change in the fathers domicile 
is communicated to the minor son even 
though they may reside in different countries 
is inapplicable in a case where the father 
deserting the minor son in his domicile of 
origin acquires a fresh domicile.” 


In support of his contentions, Mr. Ali further 
relied on the Bench determination of the 
Gujarat High Court in the case of Yusuf 
Ibrahim Mansuri v. State of Gujarat, ATR 
1962 Guj 194, In that case the petitioner who 
was born in India in 1988 and was educated 
there for sometime went to Pakistan in 1953 
at the instance of some other man. He returna- 
ed to India on a Pakistani passport in 1954 
and was residing in India, when in pursu- 
ance of an order passed in 1960 by the State 
” Government declaring him to be a foreigner, 
he was deported. The petitioner applied, tor 
a passport to come to India within a fortnight 
of his reaching Pakistan and came again to 
reside in India. He filed a petition uncer - 
Art. 226 of the Constitution praving for a 
writ of prohibition restraining the State from 
expelling him on the expiry of visa. It was 
contended by the State that the petitioner 
had voluntarily migrated to Pakistan and had 
renounced his citizenship. There was no order 
passed by Central Government under S. 9 (2) 
of the Citizenship Act declaring Lim a foret- 
gner, and on such facts it has been held: 


ti) that. the petitioner being a minor at the 
time of migration to Pakistan could not ba 
said to have voluntarily migrated to Pakistan 
so as to make Art. 7 of the Constitution ap- 
plicable to his casa. 


1978 ~ 
(ii) As petitioner’s entry into India on the 


strenght of a Pakistani passport was prima. 


facie proof that he was a foreigner, it was 
for him to establish that he was not a foreig- 
ner and to rebut the prima facie case against 
him that he was a foreigner. But as he was 
hardly 16 years of age when he applied for 
the passport in Pakistan his declaration could 
not be said to be of such a binding natire 
as to deprive him of his rights as a national 
of India. His very conduct in applying for 
passport soon after he went to Pakistan would 
itself be evidence of rebuttal against the pre- 
sumption that he had gone to Pakistan with 
the desire or intention to abandon his citi- 
zenship of India. 


(iii) He could not be deemed to be a 
foreigner even under the Foreigners Laws 
(Amendment) Act 1957 because the quest-on 
of renunciation of a citizenship would heve 
to be decided by the Central Government, 
as a Tribunal under S. 9 (2) of the Citizen- 
ship Act of 1955, which would have the -ex- 
clusive jurisdiction to determine that qu2s- 
tion. In the absence of any order by the Cen- 
tral Government declaring the petitioner a 
foreigner, the order declaring him a foreig- 
ner passed by the State Government was pze- 
mature.” 


Thus the facts of the present case being test- 
ed with the observations of the Supreme 
Court, seem to be not in favour of the peti- 
tioner’s contentions. Mr. Ali then contended, 
relying on the observations in Cheshire’s Pri- 
vate International Law (8th Edn.), that the 
doctrine, that a change in the father's domai- 
cile is necessarily communicated to the child, 
is generally laid down in absolute terms, but 
it is to be hoped that should the occasion 
arise, it will not be pressed to its logical 
conclusion e. g. “when a father deserts bis 
son, leaves him in his domicile of origin acd 
himself acquires a fresh domicile elsewhere 
or when he is divorced for adultery and the 
custody of the children is given to his wife’, 
the rejection of the application under S. 9 (2 
of the said Act as in this case, on the ground 
that the petitioner being a minor must have 
the domicile of the father, was improper and 
all the more so when the father had desert 
ed or abandoned the minor at a tender ago 
of two. He also contended that the pet- 
tioner’s name was in the voters’ list is alsoa 
factor to be considered. .As observed in 
Mukharji on the New Jurisprudence, domicil= 
plays a very important role in the conflict of 
laws. Juristic approaches for a better under- 
standing of. this difficult question reached a 
peak in. England, .When the British Parlia- 
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ment was considering the Domicile Bill of 
1958-1959 usual competition in this concept 
on the respective advantages and disad- 
vantages of the twin ideas of dcmicile and 
nationality as a foundation of the personal 
law arose. Continental countries expressed a 
preference in favour of the test of nationality 


‘while in the Commonwealth Countries and 


the United States domicile appeared to be 
a more favourite concept. 


10. The Common law Countries have 
evolved certain principles relating to domicile 
and those principles have been evolved from 
the determinations made and propositions as 
laid down in the case of Udny v. Udny 
(1869) LR 1 SC and Div 441 (HL). Every 
person must have domicile, there can be 
one domicile at a time and thus no person 
can have more domiciles than one. The basic 
question whether certain facts do or do not 


‘constitute domicile is ordinarily decided by 


the Municipal Law of the Court of the Coun- 
try deciding. Thus in terms of the determina- 
tions in Casdagli v. Casdagli, (1919) AC 
145, lex fori plays a significant part on the 
question of Renvoi where domicile is the 
connecting factor. The essential divisions of 
domicile are (1) the domicile of Origin, (2) 
the domicile of choice and (8) the domicile 
of dependence. There has been little change 
in those essential concepts of domicile. Domi- 
cile and residence are different and yet re- 
lated concepts. Domicile, ordinarily operates 
as the basis of jurisdiction in many vital as- 
pects of a person’s private life e, g. marriage, 
legitimacy and succession. On the cther hand 
residence operates as the basis of jurisdiction 
in cases like taxation, right to vote in certain 
aspects of matrimonial question, and gene- 
rally in cases where public rights are involv- 
ed. The main purpose which the domicile 
of origin serves is two-fold e. g. (1) to secure 
that every person at birth has a domicile and 
(2) that there is no legal gap in the adherence 
of domicile. These purposes are fucther but- 
tressed by the theory of automatic return to 
the domicile of origin to fill up the gap be- 
tween the abandonment of one domicile of 
choice and the acquisition of another. The 
observations in Cheshire as referred to by Mr. 
Ali have since been altered (Cheshire Sth 
Edn.) by the Domicile and Matrimonial Pro- 
ceedings Act 1978-in the one case where both 
parents are alive but are living apart. In sucha 
case the child’s domicile is that of the mother. 
if the child has his home with her and no home 
with his father, or if he has acquired his 
niother’s domicile in this‘ way and has not 
since then had a home with his father. This 
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latter provision means that a child who has 
his home with his mother keeps her domicile 
though he ceases to live with her, provided 
he does not later have a home with his father. 
Furthermore, a child who has his mother’s 
domicile by reason of those provisions of the 
Act continues to retain it after her death un- 
less and until he has a hcme with his father. 


11. In terms of the determinations in the 
cases of Forbes v, Forbes (1854) Kay $41 and 
Udny v. Udny (1869 LR 1 SC & Div 441 
(HIL),) (supra), a child acquires at birth a do- 
micile of origin by operation of Jaw, namely, if 
legitimate and born in his father’s lifetime, 
the domicile of ‘his: father, and if illegitimate 
or born after his father’s death in terms of 
the determinations in the cases of Udny v. 
Udny; Re Wrights Trust (1856) 2 K and J 
595, and Urquhart v. Butterfield (1887) 37 
Ch. D. 357, the domicile of his mother, Since 
it appears from the facts disclosed in this 
case, that the birth of the petitioner took 
place during the lifetime of his father and he 
was legitimate, he has acquired on his birth 
the domicile of the father by operation of 
law. Furthermore, the arguments as advanc- 
ed by Mr. Ali on the question of desertion 
or abandonment of the petitioner appear to 
be of no avail or assistance or applicable in 
the instant case. The words “abandonment or 
desertion” of a child, according to Strouds 
Judicial Dictionary mean “abandon or ex- 
pose” a child under two years of age, and 
under the provisions of Offences Against the 
Person Act, 1861, “includes a wilful omission 
to take charge of the child on the part of a 
person legally bound to do so, and any mode 
of dealing with it calculated to leave it ex- 
posed to risk without protection”. It has also 
been observed that a parent does not “aban- 
don or desert” his child within the meaning 
of Custody of Children Act 1891, who, doing 
little or nothing for itself, yet knows and ap 
proves of’ effectual steps. which someone else 
is taking for the child’s maintenance, “Aban- 
don” means to totally withdraw from an 
object; to lay aside all care for it; to leave 
it altogether to itself. It also means to give 
up with the intent of never again, claiming a 
right or interest in. It stresses leaving a per- 
son or a thing according to Websters, at the 
mercy of someone or something. In terms of 
the observations of the Supreme Court in the 
case of Kanwar Singh v. Delhi Administration 
AIR 1965 SC 871, “Abandon” means let lose, 
or left unattended or left ownerless. The evi- 
dence in this case shows that the petitioner, 
while a minor was left with the grand parents 


who used to look after him and in fact 
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brought him up. There is also no evidence 
of actual desertion or abandonment of the 
petitioner by his father as alleged and on the 
other hand the definite evidence as appears 
from the records as produced is that the peti- 
tioner went to Peshawar in Pakistan, where 
his father along with the step mother, step 
brothers and step sisters is living and in 
fact during his stay there, he resided with 
the father and the other members as mention- 
ed hereinbefore, Thus, the arguments of Mr. 
Ali on the grounds of desertion and abandon- 
ment also fail as in fact, being tested with 
the contingencies or requirements as mer- 
tioned hereinbefore, it cannot be held tbat 
there was actual abandonment or desertion 
of the petitioner by his father. The cases as 
cited by Mr. Ali are also distinguishable on 
the facts of the present case. On the other 
hand the Bench decision of the Patna High 
Court in the case of Shree Mohammad Yusuf 
v. Union of India, AJR 1967 Pat 226 sup- 
ports the determination as made in the caso 
of the petitioner. 


12. In view of the above, it cannot but 
be held that the reasons advanced for re 
fusal of petitioner’s application under S. 9 
(2) of the said Act were not unauthorised. 
Moreover, successive applications under the 
said section, when rejections were made on 
the self same ground, would not be. main- 
tainable. I also record my surprise as to why 
on the face of the discrepancies in the Pass- 
port bearing No. H 147156 as aforesaid, the 
petitioner was allowed the necessary travel 
facilities or how the same was issued in that 
form or manner. The authorities concerned 
in the instant case have acted in a most un- 
satisfactory manner. It must also be noted 
that the age declared by the petitioner him- 
self in the affidavit of the petition on which 
the Rule was issued also varies from the age 
as declared earlier and in the documents and 
records as mentioned hereinbefore. It may 
further be mentioned that in the passport the 
petitioner has signed as Md. Shamroj Khan, 
whereas in the connected petition of the Rule 
and the Vakalatnama he has described him- 
self and signed only as Shamroj. — 








18. Thus the arguments advanced by M:. 
Ali fail, so also the application and the Rule 
issthus discharged. There will be no order as 
to costs. . 


‘14, Let the Passport as produced be re- 
turned to the petitioner. The Respondents are 
also directed to take back their records. It 
will be highly appreciated if the authorities 
concerned take immediate steps to find out 
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as to how and on what basis, the passpor: iù 
the instant case was issued and-why the peti- 
tioner was allowed to travel by the same in 
view of and on the basis of the admitted tis- 
crepancies. 
15. Stay of operation of ‘the oie as 
prayed for is refused. 
Rule discharged. 
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Ram Narayan. Agarwalla Appellant v, 
Bholanath Das and another, Respondents. 

A. F. A. D. No, 412 of 1968, D/- &2- 
1977*.. 

Civil P., C, (5 of 1908), o. 39, Rr. 1, 2. 
and S. 151 — Suit for damages alleging that 
defendant wrongfully obtained temporary in- 
junction against plaintiff in earlier title suit 
~— Factors to be proved. 


Where the court after hearing both paries 
made an interim order of injunction absol.te 
restraining the plaintiff from doing certain 
acts which ‘might have the effect of prevert- 
ing the successful party from exercising tkeir 
rights of easement in the nature of a right 
of way over the property, it was an ‘order 
having the judicial sanction and was not an 
act of the party. In an action for damazes 
therefore it.was incumbent ‘on the plaintiff to 
prove malice as also that the defendant aczed 
without reasonable and probable cause. AIR 
1944 Cal 289, Relied on. (Paras 5 and. 6) 


Cases Referred: Chronological Paras 
AIR 1955 Pat 124 7 
ATR 1944 Cal 289 : ILR (1944) 2 Cal &8 

(2, 45.6 
AIR 1931 PC 28 > 5 
AIR 1929 PG 222 : 88 Cal WN 1034 5 


AIR 1920 Cal 357 : 31 Cal LJ 495 (FB) 5 
(1912) 16 Cal LJ 84 2, 4, 5, 7 
(1910) 2 KB 244 : 102 LT 520, Clissold v. 

Cratchley 5 


Bhaskar Bhattacharya on behalf of Radha- 
kanta Bhattacharya, for Appellant; Sarojex- 
dra Nath Das Majumdar, for Respondents. 

JUDGMENT:-— This appeal by the plain- 
tif is directed against the judgment and de- 
cree dated December 10, 1965 passed by 
the learned Subordinate Judge, Sixth Court, 
Aliporé in Money Appeal No, 158 of 1934 


*(Against decree of S. K. Dutta, Sub. J., Eth 
Court, Alipore, D/- 4-9-1964.) 
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arising out of the judgment and decree of the 
learned Munsif, fifth court at Alipore in 
Money suit No. 208 of 1961. The learned 
Munsif held that by - unlawfully interfering 
with the exercise of the property rights of 
the plaintiffs the defendants committed an 
act inthe nature of trespass to tae property 
and they were, therefore, liable for damages. 
In the result, the learned Munsif decreed the 


plaintiff's suit in part allowing damage to the 


tune of Rs. 100/- for the trespass and dis- 
allowing the claim for damages at 50 paise 
per diem for loss of use of the property. The 
defendants appealed and the plaintiff filed 
a cross-objection. The lower appellate court 
allowed -the defendants’ appeal and set aside 
the judgment and decree of the trial court 
and rejected the cross-objection of the plain- 
tiff/respondent. It is against the aforesaid 
order of the lower appellate court that the 
present second appeal had been preferred. 


2, A short point has been canvassed by 
Mı. Bhaskar Bhattacharya for Mr. Radhakanta 
Bhattacharya appearing for the appellant. The 
point raised before me by Mr, Bhattacharya 
was that the judgment. was not proper judg- 
ment of reversal inasmuch as the appeal was 
decided on the Division Bench decision re- 
ported in ILR (1944) 2 Cal 358 : (AIR 1944 
Cal 289) and not on the case of the earlier 
Division Bench decision of. this High Court 
reported in (1912) 16 Cal LJ 84, in spite 
of the fact that the earlier Division Bench 
decision had not been overrulec and the 
facts of that earlier decision were on all fours 
with the present one. : 


- 8. The ‘plaintiff/appellant brought the 
suit for damages on the allegation that the 
defendants filed a suit ‘claiming easement 
tight of way over the plaintiffs lend, being. 
.04 decimal in dag No.- 128-124 of mouza 
Sahapur to the West of the tank in Dag No. 
122. The other allegation was that the defen- 
dants wrongfully obtained temporary injunc- 
tion against him in T. S. No. 259 of 1956 
of Munsif, 1st Court, at Alipore which was 
finally dismissed. .The claim for damages 
was based on-the defendants’ wrongful in- 
terference with the exercise of his property 
rights and preventing the plaintiff from mak- 
ing construction on the said land by the order 
of injunction obtained by the defendants in 
their suit. -The defendants ‘opposed the claim 
denying all material allegations of the plaint 
and stating, inter alia, that title suit No. 259 
of 1956 was a bona fide suit and the interim 


_order of injunction obtained by him in that 


suit was made absolute on a contested hearing: 
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and as such no claim for damages could be 
maintained in a Civil action, 


4. Trial proceeded on such facts and the 
matter was disposed of by the learned courts 
below as indicated above. The trial court 
based its decision on the principles enuncia- 
ted in the case of- Bhutnath Pal Mistry v. 
Chandra Benode Pal Chowdhury reported 
in (1912) 16 Cal LJ $4 in which it was held 
that unlawful interference with the exercise 
of the property rights of a person would 
result in an act in the nature of trespass to 
property and it would not be necessary for 
the plaintiff to prove any malice or want of 
reasonable and probable cause in a suit for 
damages on that score. Factually, when the 
suit was ultimately dismissed the trial 
court held that the plaintiff would be entitled 
to damages on the ground of unlawful inter- 
ference by the defendants with the exercise 
of the plaintiff's property rights. The lower 
appellate court, however, based its decision on 
a later decision of the Division Bench repor- 
ted in ILR (1944) 2 Cal 858: (AIR 1944 Cal 
289) (Bhupendra Nath Chatterjee v. Trinayani 
Dasi) which dissented from the earlier 
Division Bench decision reported in (1912) 
16 Cal LJ 84 and where it was held that 
in a suit where a party claimed damages for 
the loss of property on account of improper 
order of injunction issued against him, it 
was incumbent on him to prove that the de- 
fendants acted maliciously and without 
reasonable or probable cause. 


Monis k DK On no conceivable principle, 
therefore, the taking out of the injunction it- 
self could amount to trespass in law, and 
that it would only come under the category 
of malicious abuse of the court’s process and 
it was incumbent upon the plaintif to prove 
that the defendant acted maliciously and 


without reasonable cause”. 


The lower appeuate court further reached 
the conclusion that on the factual position 
the plaintif had failed to make out a case 
that the defendant acted maliciously or with- 
out any reasonable or probable cause, in the 
matter of obtaining the order of injunction 
in the suit filed by the defendants. 


5. In the case of Bhutnath Pal Mistry v. 
Chandra Benode Pal Chowdhury reported 
in (1912) 16 Cal LJ 34 Sir Ashutosh Mukher- 
jee J. in delivering the judgment ‘observed 
as follows: 

“Upon the merits the plaintiff is clearly 
entitled to succeed. The dimsissal of the 


previous suit shows that the injunction was. 


improperly obtained; in other words, the de- 
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fendants have unlawfully interfered with the 
exercise of property rights of the plaintiff. 
The defendants have thus committed an act 
in the nature of trespass to property (Clissold 
v. Cratchley) reported in (1910) 2 KB 244 
and are consequently liable in an gction for 
trespass; it is not necessary for the plaintiff 
to prove any malice or want of reasonable or 
probable cause”. In the case of Clissold v. 
Cratchley the judgment upon which the writ 
was issued was satisfied and was of no et- 
fect on the date when execution was taken 
out. In that case there was actual seizure of 
the plaintiff's goods which was essential in 
an action for trespass, In the case reported 
in ILR (1944) 2 Cal 858 : (AIR 1944 Cal 
289) it was held that the injunction order 
in Bhutnath Pal Mistry’s case might have 
been improper as the subsequent result ot 
the suit indicated. But nonetheless it was not 
a void order and there was no actual entry 
upon, or interference with the plaintiff's pro- 
perty. Viewed in that context, the taking out of 
the injunction itself could not amount to tres- 
pass in law. At the most it could come under 
the category of malicious abuse of the court‘s 
process, and it would, therefore, be neces- 
sary for the plaintiff to prove that the defea- 
dant had acted maliciously and without 
reasonable or probable cause. In this late: 
Division Bench decision it was further held 
that the decision of the earlier Division 
Bench in the case of Bhutmath Pal Mistry v. 
Chandra Benode Pal Chowdhury had no 
longer any binding authority in view of the 
principles enunciated or approved hy the 
Privy Council in two decisions, namely, Bon- 
nan v. Imperial Tobacco Co. of Incia repor: 
ed in 88 Cal WN 1034 : (AIR 1929 PC 


929) and the case of Ramanathan Chetty v. 
Meera Saiba Marikar repotred in AIR 1931 
PC 28. Even in the case of Bonnan v. Im- 
perial Tobacco Co. of India mentioned above 
(AIR 1928 Cal 1) Rankin C. J., while dissent- 
ing from the principle enunciated in the case 
of Bhutnath Pal Mistry v. Chandra Benode 
Pal Chowdhury observed as follows: 


“Apart from malize or want of probable 
cause. a plaintiff can recover damages in an 
independent suit upon mere proof that an in- 
junction was granted to restrain him from 
doing what has since been held to be within 
his rights — this too is a proposition I dissent 
from ....-....- It proceeds upon a mis 
understanding of such cases as Clissold v. 


Cratchley which are cases where trespass 
was committed and the defendant unsuccess- 
fully set up as his justification an order of 
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the court which was disregarded before è 
was irregularly obtained by the defendant. 
To speak of an injunction as on a par with 
such a case as being an act “in the nature 
of trespass to property is merely to obscura 
matters by false analogy or else to beg the 
question”. As there was an undertaking foz 
payment of damages the Appeal Bench held 
that the proper remedy of the plaintiff wa3 
to file an application before the court which 
tried the suit to enforce the undertaking it 
damages given by the defendant/company 
and the Bench permitted to treat the suit it- 
self as an application of that character and 
directed an enquiry as to the sum to which 
the plaintiff was entitled to damages for the 
loss caused by the injuntcion. The matte: 
went up to the Privy Council. The point was 
not expressly decided by the Privy Council. 
But the appeal was dismissed and the deci- 
sion of the Appeal Bench of this High Court 
was affirmed. If the act of the defendant im 
taking out an injunction against the plaintiff 
by itself amounted to trespass in law the 
question of malice and want of reasonable 
cause would have been perfectly irrelevant 
so that in the later Division Bench decision 
of this Court it was held that it must be 
taken, therefore, that the Privy Council ex- 
_pressly approved of the view taken by the 
court of appeal that it was easential in such 
a case to prove malice and want of reason- 
able and probable cause. Then with reference 
to the Privy Council decision in the case of 
Ramanathan Chetty v. Meera Saiba Marikar 
mentioned above a distinction between am 
action of trespass and a malicious abuse of 
the process of the court was drawn. In that 
case the Privy Council ‘held that a distino- 
tion must always be drawn between acts 
done without judicial sanction and acts done 
under judicial sanction improperly obtained. 
In other words, the difference lay betweem 
the act of a party without judicial sanction 
and the act of the party done under judicial 
sanction though improperly obtained. Where 
it is the act of the party having no judicial 
sanction it would amount to trespass in law 
but not in the case where it is done under 
judicial sanction even though improperly ob- 
tained and in the latter case not only malica 
was to be proved but as well that there was 
want of reasonable or probable cause. Fob 
lowing the two aforesaid Privy Council deci- 
sions the later Division Bench decision of 
this High Court reproted in ILR (1944) 2 
Cal 358 : (AIR 1944 Cal 289) held that tha 
decision in Bhutnath Pal Mistry v. Chandra 
Benode Pal Chowdhury could no longer be 
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leoked upon as a binding authority. In fact 
Sir Lancelot Sanderson C. J. and Deval J. in 
the case of Narendra Nath Koer v. Bhusan 
Chandra Pal reported in 31 Cal LJ 495: 
(AIR 1920 Cal 357) (FB) doubted the pro- 
priety of the decision in Bhutanath Pal Mistry 
v. Chandra Benode Pal Chowdhury end while 
teferring the case for decision to a Full Bench 
it was observed by their Lordships that the 
injunction obtained by the defendant was a 
judicial order which was not void for want 
of jurisdiction and consequently, the act of 
the defendant could not amount to trespass 
in law. The Full Bench disposed of the 
reference by a short judgment which has 
been quoted in the case of Bhupendra Nath 
Chatterjee v. Trinayani Dasi reported in ILR 
(1944) 2 Cal 858 : (AIR 1944 Cal 289) as 
follows: “There are two sets of decisions in 
the report. In one set it is laid down that 
the person, who unlawfully interferes with 
the exercise of property rights of another 
commits an act in the nature of trespass to 
property and is liable for damages in an 
action for trespass. In the other series of 
cases it is laid down that no suit lies for 
damages against defendant for maliciously 
and without reasonable and probable cause. 
instituting a civil action. Whether a particular 
caso would come within the purview of one 
principle or other would depend upon the 
facts of each particular case”. The Full 
Bench, therefore, referred the matter back to 
the Division Bench for final disposal in ac- 
cordance with the two sets of decisions to 
which reference was made, When the case 
was ultimately heard by a Bench of this 
Court it was held that the case was one of 
trespass and fell within the principle laid 
down in Clissold v. Cratchley; but the con- 
tention raised on behalf of the plaintiff that 
the detention of the property being under 
orders of the Court the plaintiff was protect- 


.ed from an action of trespass was however 


negatived on the ground that the root of the 
mischief was the wrongful attachment 
effected at the instance of the defen- 
dant- The facts of that case were entirely 
different from the present one. There it was 
the direct act of the party in the matter of 
making a wrongful attachment of the plain- 
tiff's goods and not of the court. The position 
would be different where, as in the present 
case, the court after hearing botk parties 
made an interim order of injunction absolute| 
restraining the plaintiff from doing certain 
acts which might have the effect of prevent- 
ing the successful party from exercising their 
rights of easement in the nature of a right 
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of way over ‘the property so that it was an 
order having ‘the judicial sanction and was 
nolan act of the party as it was in the case 
a. Narendra Nath Kaor vy: Bhusan Chandra 
P 

6. The el is that the iee appellate 
‘court was correct in basing its dezision on the 
later Division Bench decision of this Court 
reported in TLR (1944) 2 Cal 858 : (AIR 
1944 ‘Cal 989), and in holding. that in an 
action for damages it was incumbent on the 
plaintiff te prove malice as also that the de- 
fendant acted without reasonable and pro- 
bable cause and having failed to prove that 
as a fact the lower appellate’ court quite 
rightly dismissed the plaintiff's claim in the 
suit by rejecting the cross-objection filed by 
the- plaintiff who ‘was respondent before the 
lower court and allowing the appeal pre- 
ferred by the defendants. 


7. Before concluding I may ` note that 
Mr. Bhattacharya appearing for the appellant 
strenuously contended that where there are 


two conflicting decisions by different Divi- 


sion Benches the earlier Division. Bench deci- 
sion was to prevail and in support he cited 
before mé the ease reported in ATR. 1955 
Pat 124. The question really does not come 
up for consideration at all when Privy Coun- 
cil decisions bearing’ on this question suffi- 
ciently indicated that the earlier, Division 
Bench decision of this Court reported in 
(1912) 16 Cal LJ 84 had no longer any. bind- 
ing authority and when in particular in con- 
nection with another case there was a. refe- 
rence to the Full ‘Bench. 

8. For the reasons indicated ators T have 
no hesitation to hold that the plaintiff/appel- 
lant cannot succeed in this appeal. The ap 
peal, therefore, fails- and is dismissed. The 
judgment ‘and decree of. the lower appel- 
late court are hereby. affirmed, There will. 
‘however, be no order as to costs in this 
appeal. 


‘Appeal dismissed, 
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Act (20 of 1949), Ss. 24, 33 — Appli- 
cation for pre-emption by aden ~ 
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Dhurjati Mohan v. Balai Chandra (S. K. Datta |.) 


by a conveyance 


A. LR. 

Notice under S. 23 not served upon 
him — Limitation commences from ` 
date of knowledge to landlord abcut 
transfer, (Limitation Act (85 of 1962), 
Art. 137). a (Para 5) 
Anno: AIR Comm. ' Limitation Act 


(5th Edn.), Art. 137, N. 22. 


(E) W. B. Non-agricultural Tenancy 
Act (20 of 1949), S. 24 — Pre-emption 
by ‘landlord — Tenant committing 
fraud by suppressing transfer from 
landlord ~ Limitation for filing pre- 
emption application commences from 
the date fraud is discovered by land- 
lord. (Limitation Act (1963), S. 17.) 

(Para 6) 

Anno: AIR Comm. Limitation Act 
(th Edn.), S. 17, N. 9. i 

(C) W. B: Non-agrieultural “Tenancy 
Act (20 of 1949), S. 4 — Transfer of 
non-agricultural land, by tenant — 
Landlord seeking pre-emption — Must 
prove that land is required for bis 
residential accommodation — Mere aver- 
ment without necessary particulars not 


sufficient. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1978 SC 45 . eg 5 
ATR 1963 Cal 409 m5 . 5 


` Guruprasad Ghose, for Petitioners; 
Sourendra Prasad Roy Choudhury and 
Sourendra ‘Prasad Ghose, fer Qoposis. 
Parties Nos. 3 and 4 


ORDER:— This: Rule is directed. 
against an appellate order dated 25th 
Aug., 1967, passed by the learned Sub- 
ordinate Judge, Second Court, Midna-. 
pore, affirming the order oi the learn- 
ed Munsif dated 12-11-66 in a proceed- 


ing under S. 24 of the West Bengal 
Non-Agricultural Tenancy Act. It ap- 
‘pears ,that the petitioners are land- 


lords in respect. of the disputed pro- 
perty held originally by the opposite 
party No. 2 as tenant. He sold his in- 
terest to opposite party No.1 bya 
registered conveyance dated 19-12-55 
who in his turn sold the suit property 
to the opposite parties Ncs. 3 and 4 
dated 12-12-58. It 
may be stated here that the opposite 
parties Nos. 3 and 4 are sons of op- 
posite party No. 2, the tenant. The 
petitioners’ case is that they. were not 
made aware of these transfers -which 
were fraudulently kept back from them 


and their father who was their pre- 
decessor-in-interest and only in the 
month of April/May, ` 1965, opposite 
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parties Nos. 3 and 4 approached them 
for issue of rent receipts in respect cf 
the disputed property in their name 
stating that they had 
lands by purchase. The . petitioners 
thereafter were put to enquiry ani 
became aware of the transfers made in 
respect of the suit property and soon 
after on 29-6-65 filed this application 
for pre-emption in respect of the dis- 
puted lands. It was stated in their ap- 
plication that the petitioners were 


owners in possession of the contiguow 


land and they came to know of tha 
aforesaid transfers for the first time in 
May, 1965. They require the suit pro- 
perties as their accommodation in their 
adjacent bastoo was ‘not sufficient, 


2 The application was opposed by 
the opposite parties who submitted 
that the application was barred by 
limitation and further that the land- 
lords did not establish their case of 
Tequirement of the disputed premises. 


3. The learned Munsif in a trial on 
evidence held that there was fraud on 
the petitioners’ predecessor-in-interest, 
their father, who died in 1959 as also 
on them as the transfers were kept 
back from him and them thereafter 
It was held that time would run from 
the date of knowledge in May, 1965, 
and accordingly the petition was. noi 
barred by limitation.’ As to the re- 
quirement, the learned Munsif held 
that there was no evidence to suppor: 
the case of the petitioners and accord- 
ingly the application...was dismissed. 
On appeal, the learned Judge held 
that the application was barred by 
limitation and further in ` agreemenz 
with the learned Munsif it was held 
that the petitioners’ requirement was 
not proved. This Rule under ‘Art. 227 
of the Constitution is against this de- 
cision. f 5 


4, An objection in- the nature’ of 
preliminary objection ‘was taken by 
the opposite parties contending that ir 
exercising jurisdiction under -Art. 227 
of the Constitution, this Court should 
not interfere with the findings of -fact 
_arrived at by the courts below. even if 
this Court would. have come to an- 
other conclusion. on- these facts as the 
High Court was not sitting as court of 
appeal on facts . against the decision 
under challenge... — 


acquired these. 


Dhurjati Mohan v. Balai Chandra (S. K. Datta J.) {[Prs. 1-6] Cal. 263 


.5. Mr. Ghose appearing for the 
petitioners relied om the decision re- 
ported in. AIR 1963 Cal 409) in which 
it was held that if the decision of the 
tribunal. can be shown to be arbitrary 
or devoid of reasons or erroneous: on 
the face of it-or ta -be ‘based om error 
on a jurisdictional point, the High 
Court can’ and should’ revise the deci 
Sion under Art. 227 of the Constitu- 
tion. The Court further observed that 


if an error whether of fact or Taw is 


such- that the erroneous decison re- 
sulted in the tribunal exercising juris- 
diction” not vested in it by law or in 
its having failed to exercise jurisdic- 
tion vested im it by -law, that will 
come within the scope of Art. 227 of 
the Constitution, Tt may be mention- 
ed here that there ‘has’ been subsequ- 
ent decision of the Supreme Court in- 
dicating the scope of interference by: 
this Court under Art. 297 of the Con- 
stitution. as: has been decided in the 
case reported in India Pipe Fitting Co. 
v. Fakruddin. Mi A. Baker; AIR 1978 
SC 45. Be that as it may; Iet us cen- 
Sider the two points which have been 
urged before us in this case. The pe 
riod of limitation for filing am appli- 


‘cation for’ pre-emption under: S. 2% of 


the West Bengal Non-agricultiural Ten- 
ancy Act ïs four months from the ser- 
vice ‘of ‘the notice issued under Si 23 
In this case, it appears that no. motice 
was served on the petitioners or their 
predecessor-in-interest . as: Jandicrds 
while im the documents. the trans- 
ferees' refer tolandlords as the State of 
West Bengal’ Accordingly, the- four 
months’ limitation would! have no ap- 
plication. Under Art 137 of the Limi- 
tation Act, 1963, the perfod of limita- 
tion for any application before any 
court under any statute is three years 
from the date whem the right te ap- 
ply acerues. Accordingly it would ap- 
pear as the application for pre-emp- 
tion is ta be made before æ court the 
period -of limitation would be three 
years: from the date whem the right to 
apply accrues whem no notice of trans- 
fer is served om the co-sharer er land- 
lord which will be the date of knew 
ledge of the transfer in the circum-} 
stances of the case 


6. Mr: Ghose. -has further - submitted’ 
that the transfers were kept away 
from the landlords fraudulently as 
the transferees; never. intimated their: 
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landlords about the transfers, so that 
the petitioners were not in a position 
to discover the fraud committed on 
them by suppressing the transfer made 
without any reference to them and 
without their knowledge. The learned 
appellate court has relied on Exhibit 
‘A’ a petition of complaint filed by 
the petitioners to show that they had 
knowledge of the transfer much ear- 
lier. I have gone through the exhibit 
‘A’? which is a petition of complaint 
for throwing some rubbish by some of 
the opposite parties in the premises of 
the petitioners. That by itself does 
not indicate that the landlord had any 
knowledge of the said transfers. It is 
also a fact that the transferee tenants 
did not approach the landlords earlier 
than May, 1965 for mutation of their 
names or even for payment of rent. 
For this reason it can be said that 
there was fraud. on the part of the 
opposite parties in suppressing the 
transfers to them. Under S. 29 (2) of 
the Limitation Act, 1963, it is stated 
that for the purpose of determining 


the period of limitation prescribed for, 


any application by any special or local 
law, the provision contained in Ss. 4 
to 24 (inclusive) shall apply only in so 
far as, and to the extent to which, 
they are not expressly excluded by 
such special or local law. The provi- 
sions of the Limitation Act have not 
been excluded in so far as the Act 
we are concerned with. Accordingly; it 
would appear that in any event the 
provisions of S. 17 would be applic 
able and limitation would run from 
the date the fraud was discovered by 
the petitioners. In this view of the 
matter, the application is not barred 
by limitation. 


7. The next point for consideration 
is whether the landlords are entitled 
to claim pre-emption of the lands from 
the opposite parties. The first condi- 
tion is that the land of the immediate 
landlord should be contiguous to the 
land sought to be pre-empted and in 
his possession. ‘The next requirement 
is as follows:— 


“The court is satisfied that such 
land or estate or portion thereof is 
required for use by such landlord for 
any of the purposes specified in S. 4”, 


Section 4 provides residential purpose 
as one of the purposes for which the 
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non-agricultural tenant may hold the 
non-agricultural land. It is, therefors, 
necessary for the petitioners to satisfy 
the court that they require the land 
or portion thereof for use by such 
landlord for residential purpose. In the 
petition for pre-emption it has been 
stated, as already noted, that the land 
is required for the purpose of con- 
struction of house as the accommoda- 
tion of the petitioners in their adja- 
cent residential house is not sufficient. 
In evidence it has been stated by the 


two P. Ws. who were the petitioners 
as follows:— 
“We pray for pre-emption of the 


suit property as we feel difficulty in 
residing at our house.” 
This is all the evidence that has been 


adduced in support of the case for 
requirement. This bare statement 
without more cannot satisfy a court 


that the premises are required for the 
residential accommodation of the land- 
lords. In this state of offairs, there is 
no escape from the conclusion that the 
petitioners have failed to satisfy the 
court about the requirement of the 
disputed premises for their residential 
purpose in absence of any other parti- 
culars which were necessary to satisfy 
the court about such requirement. The 
ae accordingly fails and is discharg- 
ed, ; 


-8. There will be no order as to 
costs. : 


Rule discharged. 
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M. M. DUTT AND 
D. C. CHAKRAVORTI, JJ. 
Food Corporation of India, Petitioner 
v. Birendra Nath Dhar, Opposite Party. 
a R. No. 1220 of 1977, D/- 28-2- 


(A) Civil P. C. (5 of 1908), S. 115 — 
‘Any case which has been decided’? — 
Meaning of — Order made in the 
course of proceedings is included in 
the expression. 


Under the explanation to the amend- 
ed S, 115 the expression “any case- 
which . has been decided” includes any 
order made, or any order deciding an 
issue, in the course of the swt 
or other proceeding. The explanation, - 
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therefore, clearly lays down that any 
order that may be passed by a court, 
subordinate to the High Court in the 
course of a suit or other proceeding, is 
a case decided within the meaning of 
S. 115. Therefore it cannot be- seid 
that an order directing production of 
documents is not a case decided. AIR 
1970 SC 406, Ref. (Para 8) 
Anno: AIR Comm, C. P. C. (Sth 
Edn.), S. 115, N. 4 
(B) Civil P. C, (5 of 1908), Sec, 115 
Proviso — Revision of order pending 
proceedings — Conditions essential. 
Though by an order made in tae 
course of proceedings a case may 38 
said to be decided yet it would not be 
revisable under S. 115, unless there is 
a question of jurisdiction within tne 
meaning of Cls. (a), (b) or (c) of sub- 
section (1) of S. 115 and further un- 
less it is an order as contemplated by 
Cl. (a) or Cl. (b) of the proviso added 
to S. 115. There is a further restric- 
tion which is contained in sub-s. (2) 
of S. 115 which provides that the High 
Court shall not, under this 
vary or reverse any decree or ord=r 
against which an appeal lies either to 
the High Court or to any Court sus- 
ordinate thereto. (Para 8) 
Anno: AIR Comm. C, P. C. (9h 
Edn.), S. 115, N. 2. 


(C) Civil P. C. (5 of 1908), Sec. 115 
Proviso — Revision of order — Order 
should either cause irreparable injury 
or cause failure of justice — Order 
need not cause both irreparable injury 
and failure of justice — Word ‘or’ in 
Cl. (b) of the Proviso should not be 


read as ‘and’. (Para 9) 
Anno: AIR Comm C. P. C. (9th 

Edn.), S. 115, N. 2. 

Cases Referred: Chronological Paras 

AIR 1970 SC 406 8 
Saktinath Mukherjee and D. ?. 


Mukherjee, for Petitioner; Kanak Ghose 
for Opposite Party. 


M. M. DUTT, Ju— This Rule is 
directed against order No. 57 dated 
Jan, 18, 1977 of the Subordinate Judge, 


Ist Court, Alipore, directing the de- 
fendant-petitioner, the Food Corpora- 
tion of India, to produce certain docu- 
ments for the inspection of the plain- 
tiff-opposite party. 

2. The suit out of which this 
arises has been instituted by the op- 
posite party, praying for a decree fcr 
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Rule 
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Rs. 96,880.34 with interest at 12% per 
annum. The case of the opposite party 
is that he was appointed by the peti- 
tioner as a transport contractor to 
carry foodstuffs by boat to different 
places within the district of 24-Par- 
ganas and the neighbouring districts of 
West Bengal, from the railwey sidings 
to food depots. According to the move- 
ment orders given by the authorities 
of the Food Corporation of India, goods 
were being carried by the opposite 
party from one place to another and 
bills were being handed over to the 
representatives concerned. They were 
accepted for payment after verifica- 


‘tion. It is alleged that after final ad- 


justment of the running account as on 
July 12, 1971, the petitioner is liable 
to pay a balance sum of Rs. 96,880.34. 
As the petitioner had failed to make 
the payment, the opposite party filed 
the suit. 


3. The plaint was amended by the 
order of the learned Subordinete Judge 
on Sept. 2, 1974 and certain state- 
ments in para. 2 (a) were inserted. 
Para. 2 (a) is as follows: 

“Regarding the belated claim of the 
defendant in respect of the sinking of 
the boat with load as alleged the 
plaintiff claims that it was en act of 
God which could not be prevented in 
spite of the due care and dilizence on 
the part of the plaintiff. As a matter 
of fact the defendant was satisfied 
that the said accident was due to an 
act of God as will be found inter 
alia from the letter of the defendant 
addressed to the District Manager 
(South) with copy sent to the plain- 
tiff being No. G/9 (4y/69/RC/1202 D/- 
22-5-70. In the circumstances the de- 
fendant is not entitled to deduct any 
sum from the amount of the bille al- 
ready submitted to the plaintiff on any 
account whatsoever.” 


4, The defence of the petitioner is 
inter alia that on Aug. 8, 1969, the 
District Manager, Calcutta (South) en- 
trusted to the opposite party a con- 
signment of rice for carrying the 
same to Baxirhat. The goods were be- 
ing carried by the opposite party on 
five boats. On August 26, 1969 one of 
the boats was totally damaged and 
sank into the Tolly’s Nullah, due to 
the negligence of the opposite party, 
in consequence whereof Bihar Boiled 
Rice weighing 29192 Kes. was damaged. 


‘ 
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As per Cl. (11) of the agreement a pe- 
nal rate was imposed for the purpose 


of recovering the damages and de- 
mand notices were duly served on 
the opposite party fer Rs. 1,03,491.35, 


but the opposite party did not pay 
the amount as demanded, and to de- 


feat that claim the opposite party 
has filed the suit without referring 
to the sinking of the boat and the 


damage caused to the petitioner. Tt is 


contended that the opposite party is 
not entitled to any amount whatso- 
ever and the suit is a misconceived 


one. 


5. On August 24, 1975 the opposite 
party filed an application under O. 11, 
R. 18 (2) of the Civil P. C. praying 
for a direction on the petitioner to 
produce before the Court the follow- 
ing documents: 


“(1) Letter No. G/% (4)-2/69/RC. 852 
dated 11th April, 1970 from the De- 
puty Regional Manager (Movement), 
Food Corporation of India to the Dis- 
trict Manager, Food Corporation of 
India, Calcutta (South). 


(2) Report of the Investigation Offi- 
cer, Sri B. K. Ganguly submitted un- 
der his letter No. 2868/A/12/6915 dated 
7th Oct., 1969 to the District Mana- 
ger, Food Corporation of India, Cal- 
cutta (South). 


(3) Letter No. 3452/F-25(13)/8/69 D/- 
7-10-1969 from the District Manager, 
Food Corporation of India, Calcutta 
(South) to the Deputy Regional Mana- 
ger (Movement), Food Corporation of 
India.” 


The learned Subordinate Judge by his 
order No. 39 dated Nov. 17, 1975 al- 
lowed the said application and direct- 


ed the petitioner to produce the said 
documents. It appears that there- 
after the petitioner prayed for time 


to produce the 
more than one occasion, but ultimate- 
ly it did not produce the same as 
directed by the Court. On the failure 
of the petitioner to file the documents 
the opposite party filed an application 
under O. 11, R. 21 of the Code of 
Civil Procedure praying for the strik- 
ing out of the defence of the peti- 
tioner. The petitioner also filed an ap- 
plication in which it was stated that 
the petitioner will not rely upon or 
use in evidence the said documents. 
The learned Subordinate Judge by his 
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said documents on. 


‘> C. as amended by the 
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order No. 47 dated June 21, 1976 dis- 
posed of the said application as fol- 
lows: 

“Parties file Hazira. 
put up today for hearing the petition 
u/o 11, R. 21, C.P. Code. Heard Sub- 
sequently the defendant files a peti- 
tion stating the facts that the defen- 
dant will not produce or depend upon 
the letters mentioned by the peti- 
tioner in his petition u/o. 11, R. 18 (2), 
C.P.C. for the reasons stated therein. 
Heard both sides. It is stated in the 
petition of the defendant tbat in the 
written statement the defendant has 
set up the counter case against the 
plaintiff and further that the matter 
referred to in the aforesaid letters and 
report as called for have not been re- 
ferred to in the plaint. It is also al- 


The record is 


‘leged that the defendant will noz pro- 


duce or depend on or prove those let- 
ters and report in support of the case 
as made out in the defence. In the 
circumstances stated in the petition of 
the defendant I do not consider it 
necessary to strike out the defence as 
prayed for by the plaintiff. The peti- 
tion stands disposed of.” 


6. Thereafter by order No. 52 dated 
July 31, 1976 the petitioner was al- 
lowed to amend its written statement 
by incorporating in paragraph 6 there- 
of certain statements whereby it has 
been claimed that the opposite party 
is liable to indemnify the petitioner 
for the sum of Rs. 1,03,491.35 on 
account of the loss suffered by it for 
the negligence of the opposite party. 


7. By the impugned order No. 57 
dated January 13, 1977, the learned 
Subordinate Judge reviewed the said 
order No. 47 dated June 21, 1978 at 


the instance of the opposite party on 


his application under S. 151 of the 
Code and directed the petitioner to 
produce the said documents for the 


inspection of the opposite party. Hence 
this Rule. : 


8. Mr. Kanan Ghose, learned Advo- 
cate appearing on behalf of the onpo- 
site party has taken a preliminary cb- 
jection to the maintainability of this 
Rule, It is contended by him that sn 
application under S. 115 of the Civil 
Civil P. C. 
Amendment) Act, 1976 is not main- 
tainable inasmuch as by the imnugned 
order no case was decided, In support 
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of this contention he has placed reli- 
ance on a decision of the Supreme 
Court in Baldevdas Shivlal v. Filmis- 
tan Distributors (India). Pvt. Ltd., AIR 
1970 SC 406. In that case,‘ the Sup- 
reme Court has laid down that a case 
may be said to be decided ifthe Court 
adjudicates for the purposes of. the 
suit some right or obligation of ‘the 
parties in controversy. In cur view, 
the contention made on behalf of the 
opposite party is no longer available 
in view of the amendment of Sec. 115 
of the Code.’ Under .the explanation 
to the amended Section 115 of the 
Code, the expression “any case which 
has been decided” includes: any order 
made, or any order deciding an iss"e, 
in the course of the suit or other 
proceeding. The explanation, therefore,. 
clearly lays down that any order 
that may be passed by a Court, stb- 
ordinate to the High Court in course. 
of a suit or other proceeding is a case 
decided within the meaning ‘of S. 115. 
Though by an order a case may be 
said to be decided, yet it would rot 
be revisable under-S.- 115, unless there 
is a question of jurisdiction within the 
meaning of Cls. (a), (b) or (c) of stb- 
section (1) of S. 115: and further, un- 
Iess if is an order as contemplated by 
CI. (a) or Cl. (b) of the proviso added 
fo S. 115. The proviso is as follows: 


“Provided -that the High Court shall 
not, under this section, vary or re- 
verse ‘any order. made, o or any order ĉe- 
ciding an issue, ‘in the course of a suif 
or other proceeding, except where— 


{a} the order, if if had been made in 
favour of the party applying for re- 
vision, would have finally. disposed ° of 
the suit or other proceeding, or 


(b) the order, if allowed to stand, 
would occasion a failure of justice or 
cause irreparable injury to the party 
against whom it was made.” . 

There is a further restriction which is 
contained in’ sub-section (2) of S. Tis 
which provides that the High Court 
shall not, under this section vary or 
reverse any decree or order agairst 
which an appeal lies either to the High 
Court or to -any Court subordinete 
thereto. —~ os po te ` 
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9. It is, however, contended on be- 
half of the opposite party that the 
impugned order is not an order as 
contemplated either by Cl. (a) or by 
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Cl. (b) of the proviso. Mr. Saktinath 
Mukherjee, learned Advocate appearing 
on behalf of the petitioner concedes 
that Cl. (a) of the proviso is not ap- 
plicable, but he submits that the im- 
pugned order satisfies the provision of 
Cl. (b) of the proviso. It is contended 
by him that if-the order is allowed to 
stand, there is a chance of his writ- 
ten statement being struck out under 
the provision of R. 21 of O. 11 of the 
Code causing. irreparable ‘injury to 
the petitioner. On the other hand, it is 
contended by Mr. Ghose that as the 
written statement was liable to be 
Struck out only in the event of the 
petitioner not complying with the 
order of the court below to produce 
for inspection the above documents, 
there could be no question of any 
failure of justice to the’ petitioner. He 
submits that the word “or” in Cl. (b) 
of the proviso should be read 
“and”, and if so read, the irreparable 
injury to the petitioner without any 
failure of justice to him would - not 
be sufficient for the purpose of Cl. (b). 
We are unable to accept this _conten- 
tion. An order may occasion -a_ fail- 
ure of justice to a party without caus- 
ing any irreparable injury to him. In 
that case, he can move this Court un- 
der S. 115 if the other conditions of 
that section are satisfied. So also 
where by an order an irreparable in- 
jury would be caused to a party, such 
party may also -moye this Court 
against’ that order. In our view, there 
is no reason why the word “cr” should 
be read as “and”, as contended on be- 
half of the opposite party. As stated 
already, if the impugned order is al- 
lowed to stand it would cause an irre- 
parable injury to the petitioner and, 
as such, it satisfies the ` provision of 
Cl. (b) of the proviso, the order is 
therefore revisable under $. 115. The 
preliminary objection taken on behalf 
of the opposite party petitioner is ac- 
cordingly overruled, 


10. Coming ‘now to the merits of 
the case, it appears that the learned 
Subordinate -Judge was under some 
confusion. He allowed the application 
of the opposite party for production 
and inspection of the documents by 
his order dated Nov..-17, 1975. Althongh 


the petitioner did not comply © with 


the said order for production and in- 
the learned - 


spection of the documents, 


as: 
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Subordinate Judge by his order No. 47 
dated June 21, 1976 refused to strike 
out the defence of the petitioner on 
the ground that the petitioner express- 
ed its intention not to rely on the 
said documents in support of the coun- 
ter-case made by it in its written 
statement. In the counter-case that 
has been made in the written state- 
ment, the petitioner did not refer to 
er rely on the said documents, for it 
could not, as the said documents are 
alleged to support the case of the op- 
posite party. It seems that the learn- 
ed Subordinate Judge had in his mind 
R. 15 of O. 11 which has no applica- 
tion to the facts and circumstances of 
the case. In a case where R. 15 ap- 
plies the plaintiff or the defendant, as 
the case may be, may give an under- 
taking to Court that he will not rely 
on the documents referred to in his 
pleading or affidavit and in that case, 
there might not be any necessity for 
passing an order for inspection. The 
application that was made by the op- 
posite party was one under Order 11, 
R. 18 (2) which deals with inspection 
of documents except such, as are re- 
ferred to in the pleedings, particulars 
or affidavits of the party against whom 
the application is made or disclosed in 
his affidavit of documents. Thus ıt ap- 
pears that the said order No. 47 dated 
June 21, 1976 was passed by . the 
learned Subordinate Judge on miscon- 
ception of facts, or in other words, 
there was an error apparent on the 
face of the records. The mistake that 
was committed by the learned Subor- 
dinate Judge was rectified by him by 
the impugned order. It is not disput- 
ed that the documents which have 
been called for from the petitioner at 
the instance of the opposite party are 
in the possession of the petitioner. The 
learned Subordinate Judge seems ta 
be of the opinion that those docu- 
ments will be necessary for disposing 
the suit fairly. It is true that in 
directing the petitioner to produce the 
said documents for inspection by the 
opposite party on his application mn- 
der S. 151 of the Civil P.C., the learn- 
ed Subordinate Judge, in our view, 
has to some extent, acted irregularly, 
for the only matter that could be 
considered by him on the said appli- 
cation for review under S. 151 was, 
‘whether the defence of the petitioner 
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should be struck out under R. 21 of 
O. 11. Instead, the learned Subordinate 


Judge made a fresh order for the 
production of the said documents for 
the inspection of the opposite party, 


In our opinion, the irregularity is not 
such as would vitiate the order, par- 
ticularly in view of the fact that it 
has not caused any prejudice to the 
petitioner. The investigation report of 
one B. K. Ganguly, which is one of 
the documents directed to be produc- 
ed, is alleged to be in favour of the 
case of the opposite party. The oppo- 
site party was informed of such re- 
port by the Deputy Regional Mana- 
ger (Movement) by his memo dated 
May 22, 1970 which has been referred 
to in para. 2 (a) of the plaint. In our 
view, therefore, the claim for inspec- 
tion of the said report and two con- 
nected letters as made by the oppo- 
site party is not unreasonable. The in- 
vestigation report would not, however, 
conclude the issue, for it is contend- 
ed on behalf of the petitioner that 
subsequent to the said investigation 
there was a further inquiry into the 
matter, the result of which  falsifies 
the said investigation report. Be that 
as it may, it appears to us that the 
impugned order of the learned Sub- 
ordinate Judge would not stand in the 
way of the petitioner to show the 
alleged falsity of the investigaticn re- 
port which has been directed to be 
produced. Needless to say, that the 
report is to be proved in accordance 
with law. In these circumstances, we 
are not inclined to interfere with the 
impugned order. It may, however, be 
made clear that the petitioner will 
only offer the said documents for the 
inspection of the learned Advocate of 
the opposite party on such date and 
at such time and place as the learn- 
ed Subordinate Judge will fix in that 
regard. The petitioner will not be re- 
quired to file the said documents in 
Court and immediately after such in- 
spection, the petitioner will be entitl- 
ed to take back the documents. 


11. The Rule is disposed of as 
above, but there will be no order for 
costs. Let the records be sent down 
to the court below as early as possix 
ble. 


D. C. CHAKRAVORTI, 3.:— I agree. 
Revision dismissed, 
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SALIL KUMAR DATTA, J. 


Sadhan Ch. Koley and others, Peti- 


tioners v. Dulal Bibi and others, Op- 
posite Parties. . 
Civil Revision Case No. 3690 ol 


1976, D/- 30-1-1978. 


(A) W. B. Restoration of Alienated 
Land Act (23 of 1973), S. 4 — West 
Bengal Restoration of Alienated Land 
Rules, R. 3 (1) — Civil P. C. (5 of 
1908), O. 1, R. 9 — Proceedings un- 
der S. 4 of W. B. Act and R. 3 (1) of 
the Rules — Non-joinder of ultimate 
transferee — Party joined for the first 
time joined as appellant in appeal — 
Effect of — Provisions of Code as tc 
joinder of parties do not apply. 


The provisions of Civil P. C. have 
been made applicable under Sec. 8 oi 
the Act, to proceedings before the 
Special Officer only in regard to pro- 
duction of evidence and attendance oi 
witnesses. Where in appeal against the 
order of the Special Officer the ulti- 
mate transferees joined for the first 
time as appellants and challenged the 
order of the said officer; 

Held: that the provisions of the Code 
do not in terms apply to the W B 
Act in respect of joinder of parties. Ir 
view of the position that the appea- 
was filed by the ultimate transferees 
also, they were bound by the appel- 
late order. The objection as to defec= 
of parties could not be entertained. 

(Para 5 


Anno: AIR Comm C. P. C. (tr 
Edn.), O. 1 R. 9, N. 2. 


(B) West Bengal Restoration of Ali- 
enated Land Act (23 of 1973), S. 4(1 
— “Distress? — Covers inability tc 
construct a dwelling house. 


Where the applicant was construct- 
ing for the first time her dwelling 
house for herself and her minor 
children to reside and she was in nee 
of money for completion of the house. 


_ Held: The distress she was suffering 
at that time due to shortage of fund: 
was also an economic distress. Hence 
the need of money for construction anc 
completion of the only residential ac- 
commodation was well within the am- 
bit of S. 4 (1) Cl (a) of the Act 
(1976) 2 Cal LJ 180, Ref. (Para 6 
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plication was tried on 


Cal. 269 
Paras. 


{Prs.. 1-2] 


Cases Referred; Chronological 
(1976) 2 Cal, LJ 180 


Radhakanta Bhattacharyya and Ma- 
dan Mohan Ghosh, for Petitioners. 


ORDER:— This Rule is directed 
against an appellate order passed by 
the appellate authority on the 22nd of 
Aug., 1976 whereby the appeal was 
dismissed and the decision of the Spe- 
cial Officer under the West Bengal 
Restoration of Alienated Land Act, 
1973 dated the 28th of April, 1975 was 
affirmed. The material facts are that 
on the 12th of Jan., 1972 Duleli Debi 
for self and as guardian of her minor 
sons sold about 18 sataks of raiyati 
land described in the schedule to the 
kobala to Sadhan Chandra Koley, peti- 
tioner No. 1 in this Rule. In the 
kobala it was stated that for the pur- 
pose of debt incurred for treatment of 
minor sons and their maintenance and 
for other necessary expenses she vr- 
gently required the money and sold 
the suit property to petitioner No. 1 
for Rs. 200/-. On or about the 17th 
of May, 1974 Dulali Debi filed a peti- 
tion under Section 4 of the said Act 
and R. 3 (1) of the West Bengal Re- 
storation of Alienated Land Rules for 
effecting restoration to her of the 
aforesaid land sold by her. In this ap- 
plication it was said that there was an 
oral agreement for reconveyance of 
the land to Dulali Debi which was 
however denied by petitioner No, I. 

2. On service of the application the 
petitioner No. 1 denied the allegations 
made therein contending that the sale 
was not a distress sale and there was 
also no oral agreement for reconvey- 
ance of the property. It was further 
stated that the said lands were al- 
ready sold by him to Jogendra Nath 
Koley and also to. Sridam Chandra 
Koley and Mritunjoy Kolay minor 
sons of Jogendra Nath Kolay. This ap- 
evidence . and 
the Special Officer referred to the evi- 
dence given by Dulali Debi wherein 
she stated that the money was re- 
quired for construction of the dwell- 
ing house. In view of the contradic- 
tions between the statements in the 
kobala and in the evidence by Dulali 
Debi, the said Officer was of opinion 
that it could not be taken beyond 
doubt that the transfer was made be- 
ing in distress or in need of money 
for maintenance of herself or her 
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family or for her ‘khas cultivation, 
Even so the said Officer on evidence 
held that there was an oral agree- 
ment for reconveyance of the property 
to her, He accordingly allowed the ap- 
plication and directed that the disput- 
ed land was to be restored to Dulali 


Debi and her minor sons who were. 


the owners of the property. There 
was a further direction on the trans- 
ferors to pay Rs. 160/- to Jogendra 
Nath Kolay, father of the minor sons, 
. (Rs. 200/- as refund of consideration 
plus Rs. 26/- interest less Rs. 66/- be- 
ing costs of paddy) in eight instal- 
ments by the 3ist of Dec, 1975, 

8. Against this decision Sadhan 
Chandra Kolay preferred an appeal to 
the ‘appellate authority and in: this ap- 
peal his transferees Sridam and Mri- 
tunjoy minors,.by their guardian. | fa- 
ther, Jogendra, as also Jogendra in his 
individual capacity. were.also the .ap- 
pellants. The appellate. authority was 
of opinion thatithe user of the money 
for the construction of, dwelling-house 
is an enabling requirement of the hu- 
man life and expenditure in this count 
cannot be treated non-essential and 
need for such expenditure is a distress 
as contemplated under S. 4 (1). (a). of 
the Act. The appellate authority . did 
not enter into the: question as to whe- 
ther there“ was any oral agreement 
for such sale and ‘held that as; 
there was no need to go into. the evi- 
dence of other witnesses, 


4.. In support of the Rule .. Mr 
Bhattacharyya has | firstly contended 
that the application suffers from a fa- 
tal defect of parties. in that the ulti- 
. mate. transferees had not been. mada 
parties to this application and the de- 
finition of transferee includes subse- 
quent - transferees who in law are en- 
titled to notice, The subsequent trans- 
ferees here were actually mentioned 
by the. petitioner No. 1 in his petition 
of objection. . He accordingly submits 
that this application was not maintain: 
able in law. 


5. There can be little dispute that 
if the provisions of the Code are ap- 
plicable in proceedings under the Act 
in respect of joinder of parties Mr. 
Bhattacharyya’s contention is likely to 
succeed. The provisions of the Code 
have been made applicable under Sec- 
|tion 8 to, proceedings before the Spe- 
cial Officer in regard to production of 


such © 
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evidence and attendance of witnesses, 
But in this case against the aforesaid 
order of the Special Officer an appeal 
was preferred as already indicated, In 
this appeal, the ultimate transferees 
joined also as appellants ane challeng- 
ed the order of the said Officer, As 
the provisions of the Code do not in 
terms apply to this Act in respect of 
Joinder of parties in view of the posi- 
tion that the appeal was filed by the; 
ultimate. transferees.: also they are, 
bound by the appellate order under 
challenge in this rule, and acccrdingly 
the objection as to defect of parties 
cannot be entertained. Further the 
purpose of notice to the. transferee i 
to afford him an opportunity to com- 
test the. case for- restoration, The op- 
posite party No. 4 Jogendra, it has 
been found, was present throughout 
the proceedings and appeared es wit- 
ness opposing restoration. Accordingly I 
do not think that any prejudice vas 
caused to the ultimate transferees 
who by their own act not only sub- 
mitted to the jurisdiction of the ap- 
pellate authority under the Act but 
also; were. present before the Special 
Officer opposing restoration. īn this 
view of the matter the contention of 
Mr. Bhattacharyya as regards defect of 
parties is overruled. . 


6.: Mr. Bhattacharyya has next sub- 
mitted that the construction of the 
house is not within the ambit of the 
provisions of Cl. (a) of S. 4 (1) of the 
Act. He has referred to the decision in 
Chittaranjan Ghosh v. State. of West 
Bengal, (1976) 2 Cal LJ 180. in which 
it has been held that for tke purpose 
of. the Act distress must have only 
one meaning, namely, economic dis- 
‘tress,’ Dulali Debi in. her evidence 
has stated that she had -no dwelling 
house and she was constructing Her 
dwelling house for herself ard her mi- 
nor children to reside and she was in 
need of money for completion of the 
house. The distress she was suffering 
at that time due to shortage of funds 
was also an economic distress for’ her 
inability to construct and complete the 
only dwelling house for residence of 
herself and her children. For those 
reasons I am of opinion that the: Ap- 
pellate Officer was correct in inter- 
preting that the need of money for 
construction and completion of the only 
residential accommodation was well 
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within the ambit of ci. (a) of S. 4 (lh 
of the Act. 

7. Further,. exercising jurisdiction 
under Art. 227 of the Constitution I 
do not have the jurisdiction to reap- 
preciate the evidence adduced in re- 
gard to the oral agreement. 

8. For these reasons, this Rule fails 
and is discharged. There will be nc 
order as to costs. Time for payment 
of instalments if ‘not paid is extended 
to December 1978. 


Revision dismissed, 
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S. K. ROY CHOUDHURY J. 
V. G. Ghawda Pvt. Ltd., Petitioner v, 
Union of India, Respondent. 
Matter No. 58 -of 1978, D/ 8-3-1978. 
(A) Arbitration Act (10 of 1940), 
S. 8 — Appointment of the arbitrator in 


place of one who had resigned — Ar- 
bitration clause in the ‘agreement not 
providing for substitutional appoint- 


ment — The Court only has power tc 
appoint arbitrator: AIR 1970 Cal 243 
Followed. AIR 1978 Cal. 37 Disting. 
(Para 10) 
Anno: AIR Manual (3rd Edn.), Arbitra- 
tion Act, S. 8 N. 8 | 
(B) Arbitration Act (10 of 1940), 
S. 20 — Application to file arbitration 
agreement in Court — Limitation — 
Commences only after demand is made 
to refer dispute to arbitration under 
the arbitration agreement. (Limitation 
Act (1963), Art. 137). AI 1977 SC 282 
Disting. (Para 6) 
Anno: AIR Manual (3rd Edn.) Ar- 
bitration Act, S. 20 N. 9; AIR Comm. 
_ Limitation Act (5th Edn), Art. 137 N. 22. 


Cases Referred:' Chronological Paras 
AIR 1978 Cal 37 7,6 
AIR 1977 SC 282- 5 
AIR 1970 Cal. 243 5 -4, 10 
AIR 1969 SC 474 . 6 
AIR 1967 SC 990 . 6 
AIR 1964 All. 477- oe 

Gautam Guha for Petitioner; P. K 


Sen, wih Dipak Som, for Respondent. . 


ORDER :— This is an application unde? 
S. 8 of- the Arbitration Act, 1940 fo? 
appointment of an Arbitrator by the 
Court in place and stead of an Ar- 
bitrator who has resigned, 


2, The facts ‘shortly are "that ths 
petitioner entered into a construction 
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. petitioner. by his letter dated. the 
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contract with the respondent dated the. 
26th: of June, 1958, for the construction 
of a new railway line on the terms and 
conditions mentioned in the said agree- 
ment. The: said agreement contained an 
arbitration clause in the general condi- 
tions of contract which was incorpcrat- 
ed in the said contract between the 
parties. The said clauses are cls. 62 
and 63. As disputes and differences arose 
in terms of the said contract and the 
petitioner demanded reference to arbi- 
tration of the disputes in terms of the 
arbitration clause on or about 31st of 
March 1973, and as the respondent failed 


_to refer the disputes to arbitration. an ap- 


plication under S. 20 of the -Arkitration 
Act, 1940, was made before this Court by . 
the petitioner on the 6th of Sept., 1974, 
being special Suit No 25 of 1974, and by 
an order dated the 18th of March, 1975, 
the arbitration agreement was directed 
to be filed in this Court and an order of 
reference .was made to the Joint Arbi- 
trators to be appointed in terms of the 
arbitration clause. Pursuant to the said 
order of reference, the General Mam- 
ager of the South Eastern Railway in . 
terms of, the arbitration. agreement ap- 
pointed one Mr. S. K. N. Nayar and 
Mr. S. Sengupta as the joint Arbitrators 
by his letter . dated the 16th of Sept. 
1976. It -appears that tthe Arbitrators 
entered on the: reference and thereafter, 
one of the said Arbitrators Md. S. K. N. 
Nayar resigned from the office of the 
Co-Arbitrator by his letter dated the 
23rd, of June, 1977, addressed to the 
General Manager, South Eastern Rail- 
way. The petitioner addressed a letter 
to the General Manager, South Eastern 
Railway dated the 20th of July, 1977, 
requiring the said General Manager, to 
concur in, the appointment of an Arbi- 
trator out of the names mentioned in 
the said letter. 


3, It is alleged by the petitioner that 
the General Manager, by a letter dated 
the 19th of July, 1977, wrongfully in 
purported exercise of his authority ap- 
pointed . one, Mr. V. P. Dang as an Arbi- 
trator in place of Mr. S. K. N. Nayar 
who has since resigned. Thereafter, the 
Joint Arbitrators by their letter dated 
the 30th of July, 1977, required the peti- 
tioner to submit its statement of Claim 
before the said Joint Arbitrators Mr. 
S. Sengupta and Mr. V. P. Dang. ae 
lit 
of. Aug., 1977, challenged the validity 
of-thè appointment of Mr. Dang by the 
General Manager alleging the same as not 
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in accordance with the arbitration 
agreement and thereby refused to file 
the statement of claim until the Tri- 
bunal of Arbitration is properly con- 
stituted. It is alleged by the petitioner 
that no appointment by filling up the 
vecancy caused by the resignation of the 
said Arbitrator, Mr. S. K. N. Nayar has 
been made by mutual consent of the 
parties. Therefore, the present ap- 
plication was filed on the 25th of Jan. 
1978 for appointment of an Arbitrator 
by the Court in place and stead of the 
said Arbitrator Mr. S. K. N. Nayar who 
has resigned. 

4. Mr. Goutam Guha, appearing for 
the petitioner, submitted that all the 
requirements under S. 8 (1) (b) of the 
Arbitration Act, 1940, have been satisfied 
in this case as the petitioner after the 
resignation of one of the said two Arbi- 
trators caused a notice to be served on 
the respondent to concur in the appoint- 
ment of an Arbitrator in place and 
stead of the said Arbitrator, Mr. S. K. 
N. Nayar, and as the respondent failed 
to do so the present application has 
been made for the appointment of an 
_Arbitrator to fill up the vacancy. Mr. 
Guha submitted that there is no inten- 
tion of the parties expressed in the said 
arbitration agreement not to fill up the 
vacancy and therefore, the Court has 
the jurisdiction to appoint the said 
Arbitrator by filling up the vacency. Mr. 
Guha submitted that the purported ap- 
pointment by the General Manager after 
his original appointment is bad as he had 
no jurisdiction to do.so as the power has 
been exhausted after it has been exer- 
cised. Mr. Guha also submitted relying 
on the decision of Masud J. in East. 
India Construction Pvt. Ltd. v. Union 
of India, AIR 1970 Cal 248 that the 
power of appointment by the General 
Manager exhausted after the same has 


been exercised. The arbitration clause 
in the said case before Mr. Justice 
Masud was the identical clause which 


is for consideration in this case. There- 
fore, Mr. Guha submitted that it is 
only the Court whick has the power to 
appoint and the substitutional appoint- 
ment by the General Manager should 
be held to be bad and invalid. He sub- 
mitted that the arbitration clause does 
not provide for such substitutional ap- 
pointment and, therefore, it is only the 
Court which can appoint the Arbitrator 
under S. 8 (1) (b) of the Arbitration 
Act, 1940. Mr. Guha also submitted that 
the question of the application under 
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section 20 of the Arbitration Act, 1940, 
being barred under Art. 137 can no 
longer be raised by the respondent as 
the order under Section 20 of the Arbi- 
tration Act, 1940, was duly made by 
this court and the same has been given 
effect to by appointment of the Arbi- 
trators pursuant to the said order of 
reference and during the pendency of 
the reference one of the Arbitrators has 
resigned causing vacancy in the said Tri- 
bunal of arbitration which is required to 
be filled up to proceed further with the 
pending reference. Mr. Guha also sub- 
mitted that the petitioner has changed 
his position after the respondent has 
accepted the said order of the Court and 
reference was made to the Arbitrators 
pursuant to the order of the Court. 
Therefore, the respondent is estopped 
from questioning the validity of the 
order of reference under S. 20 of the 
Arbitration Act, 1940. Mr. Guha further 
submitted that the said application 
under S. 20 of the Arbitration Act, 1940 
is not barred by limitation under 
Art, 137 as the demand for arbitration 
in terms of the arbitration clause was 
made by the petitioner only in 19373 by 
its lawyer’s letter dated the 31st af 
March, 1973, and the application under 
S. 20 of the Arbitration Act, was made 
on the 6th of Sept, 1974, being well 
within three years from the right to 
apply accrued being the date on which 
the demand was made for referring the 
disputes to be referred to arbitration 
in terms of the arbitration clause in 
the agreement. Mr. Guha submitted 
that order should be made as »rayed 
for in this application by appointment 
of an Arbitrator in place and stead of 
the Arbitrator who has resigned and 
the vacancy may be filled up. 


5. Mr. P. K. Sen, appearing with 
Mr. Dipak Som, for the Respendent, 
submitted firstly that the order under 
S. 20 of the Arbitration Act, 1940, re- 
ferring the disputes to the Arbitrators 
to be appointed in terms of the Arbi- 
tration agreement must be held to be 
made in an application which was 
barred under Art, 137 of the, Limitation 
Act, 1963. Mr. Sen submitted that after 
the order under S. 20C was made on the 
18th of March, 1975, the Supreme Cour: 
in the decision of Kerala State Electri- 
city Board, Trivandram v. T. K. Kunha- 
lumma AIR 1977 SC 282 has held 
that Art. 137 applies to any petition or 
application filed under any Act and, 
therefore, it includes any application 
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under the Arbitration Act, that is an 
application under S. 20 of the Arbitra- 
tion Act, 1940. Mr. Sen therefore, sub- 
mitted ‘that the previous ‘decisions əf 
the Supreme Court in which it has 
been held that the Limitation Act do2s 
not apply to an application under S. 30 
of the ‘Arbitration Act, 1940, can no 
longer now be held to be good law. Mr. 
Sen also submitted that subsequent_y 
Sabyasachi Mukharji, J. following the 
Supreme Court decision has held that 
an application under S. 20 is governed 
by Art. 137 of the Limitation Act. 1963. 


6. I am not in a position to accept 
the contention of Mr. Sen as the facis 
of this case are quite different ard 
distinguishable. As in this case an ap- 
plication under S. 20 of the Arbitra- 
tion Act, 1940, was made within the 
prescribed period under Art. 137 thai 
is, within three years from the date cn 
which the right to apply accrued ard 
a right to apply under Section 20 of the 
Arbitration Act, 1940, can be said -0 
accrue only after a demand is made to 
refer the disputes to arbitration under 
the arbitration agreement. There is a 
distinction between the claim  beirg 
barred under the Limitation Act, ard 
right to apply under S. 20, which is 
only a machinery section for referrirg 
the disputes to arbitration by ‘an order 
of Court. The Supreme Court has held 
that whether the claim to be made m 
the reference to arbitration is barred 
or not is. a question to be decided by tke 
Arbitrators and not by the Court in ar 
application under S. 20 of the Arbitra- 
tion Act 1940. See Md. Osman v. Union, 
of India AIR 1969 SC 474 which hes 
followed a previous Supreme Court 
decision in Wazir Chand Mahajan v. 
Union of India, AIR 1967 SC 990. 
Therefore, the said application under 
5S. 20 in which an order has already 
been made cannot be said to be barred 
by limitation. Secondly the order being 
given effect to and acted upon by boti 
the parties by appointment of the 
Arbitrators and referring the disputes 
to them, it is no longer (open) to the re- 
spondent to challenge the. said order. 
The order was not appealed from nor 
it has been set aside nor it can be said 
to be a nullity. Therefore, there is n> 
substance or- merit in the contention of 
Mr. Sen. that the order under S. 20 of 
the Arbitration Act, 1940, pursuant to 
which reference was made . to th? 


` Arbitrators in terms of the Arbitration 


agreement can be said to.be bad, 
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7. Mr. Sen thereafter submitted that 
the General Manager having appointed 
an Arbitrator in place and stead of an 
Arbitrator who has resigned, in exer- 
cise of the authority and power given 
to him under the arbitration agreement, 
the vacancy has already been filled up 
and this application is not maintainable. 
He submitted referring to the recent 
Division Bench decision of this Court 
in Sunil Mukherjee v. Union of India 
AIR 1978 Cal 37 that Section 8 has no 
application in case of the arbitration 
agreement as in the instance case. The 
same arbitration clause came up for 
consideration before the Appeal Court 
and according to Mr. Senit has been held 
‘construing the said arbitration clause 
and S. 8 of the Arbitration Act, that 
the arbitrators were not appointed by 
consent of the parties and, therefore, 
the present application under S. 8 is 
not maintainable. Mr. Sen referred to 
para. 13 of the said Division Bench 
decision in AIR 1978 Cal 37 at p. 43 
and submitted that the application 
should be dismissed. He‘also cited the- 
‘Allahabad High Court decision in Union 
of India v. Gorakh Mohan Das AIR 
1964 All 477 which was approved by 
the said Division Bench of tkis Court 
in Sunil Mukherjee v. Union of India. 

8. Mr. Sen submitted that in the said 
Division Bench decision in AIR 1978 Cal 
37 the identical arbitration clause has 
been judicially construed and it has 
been held that S. 8 of .the Arbitration 
Act, 1940, has no application in such 
arbitration clause. Therefore, the pre- 
sent application is mot maintainable, I 
am unable to accept the said conten- 
tion as the decision before the Division 
Bench arose at the initial stage of the 
appointment of the Arbitrator under 
the said Arbitration clause and on 
the refusal of one of the arbitrators to 
act after the reference has been 
‘entered on by the joint arbitrators 
subsequent to their initial appointment 
under the said arbitration clause. There- 


‘fore, the Division Bench was not deal- 


ing with ‘the circumstances as 
arisen in this case. 


it has 


9. Considering the respective con- 
tentions very carefully, I am of the view 
that there. is no substance or merit in 
the contention of the Respondent as 


‘raised by Mr. P. K. Sen. I have already 
-held that the. question of the original 


application under S. 20.of the Arbitra- 
1940, being barred under 
Art.. 137 of the . Limitation Aci, 1963, 
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cannot be raised by the respondent in 
this application. Firstly, on the facts 
of this case there could not be any ques- 
tion of limitation as the application 
was made well within three years from 
the date when the right to apply under 
S. 20 accrued to the petitioner. Second- 
ly, the order has been given effect to 
and acted upon by the parties and the 
Arbitrators entered upon the reference 
which was directed by the said order. 
The order could not be said to be a 
nullity or without jurisdiction. There- 
fore, the Respondent is not entitled to 
turn round now and raise the said ob- 
‘jection as it is estopped by procedure, 
which was adopted and accepted by both 
the parties in -the said: reference. In 
fact, the Respondent alleged in this ap- 
plication that the General Manager has 
already appointed an Arbitrator in 
place and stead of the Arbitrator who 
has resigned in exercise of his power of 
appointment under the arbitration agree~ 
ment, 


10. Regarding the question of the ap- 
plicability of 5. 8 to the present applica- 
tion I am of the view that the case is 
covered by the decision of Masud, J. in 
Fast India Construction Co. Pvt. Ltd. v. 
Union of India AIR 1970 Cal 243 where 
the facts were identical as in this case 
and I respectfully agree with the said 
decision of Masud, J. and’as such it 
. must be held that the Court has power 
to appoint an Arbitrator in place and 
stead of the Arbitrator who has resigned 
in exercise of the Court’s power under 
S. 8 (1) (b) read with S. 8 (2) as all the 
conditions have been satisfied. It is 
fundamental that the. Court’ has the 
power to appoint Arbitrator where an 
appointed Arbitrator has refused to act 
and the arbitration agreement does not 


` show that it was intended that the 


vacancy should not be supplied and the 
parties do not supply the vacancy. Here 
the arbitration agreement does not con- 
tain any procedure for the appointer to 
substitute an Arbitrator in place of an 
Arbitrator who has resigned or refused 
to act. Therefore, it is only the Court 
(which) is empowered to appoint the 
Arbitrator in the present case. The 
power of appointment of the Arbitra- 
tors by the General Manager, South 
Eastern Railway, under the arbitration 
agreement must be held te have exhaust- 
ed after it has been exercised as in this 
case pursuant to the said order of re- 
ference made by the Court. Therefore, 
the parties having not filled up the 
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vacancies after the notice was served- by 
the petitioner it must be held that the 
court has the power to appoint the Arbi- 
trator under S. 8 (1) (b) read with sub- 
s, (2) thereof. i 2 


Il. It appears that the General 
Manager by his letter dated the 30th 
of July, 1977 purported to appoint one 
Mr. V. P. Dang, Deputy Chief Accounts 
Officer (General) South Eastern Railway 
(Garden Reach). The petitioner has not 
raised any question about his suitability 
as an Arbitrator but challenged the said 
appointment only on the ground that the 
General Manager has no power any more 
to appoint a substituted Arbitrator in 
place of the Arbitrator who has resigned 
and it is the Court which can only ap- 
point an Arbitrator unless the parties by 
consent filled up the vacancy. Therefore in 
my view, having regard to the nature of 
the disputes, it is proper to appoint a 
suitable person and I do not find any- 
thing against the said Mr. V. P.. Dang to 
be. appointed as Arbitrator in this ap- 
plication. - . 

12. Therefore, I am making the fol~ 
lowing Order: i 

Mr. V. P. Dang, Deputy Chief Ac~ 
counts Officer (General) South Eastern 
Railway (Garden Reach), is hereby ap- 
pointed Arbitrator in place and stead of 
Mr. S. K. N. Nayar who has resigned. 
The Arbitrator and all parties to act on 
a signed copy of the minute on the 
petitioner’s advocate on Record under- 
taking to complete and file this order. 

13. Costs of this application would 
be cost in the Arbitration proceeding. 

Order accordingly, 
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MURARI MOHAN DUTT AND 
D. C. CHAKRAVORTI, JJ. 

Sm. Jharna Ghosal, Petitioner w 
Satyendra Prosad Dhar, Respondent. 
-€. R. Nos. 1192 of 1975 and 4403 of 
1974, D/- 31-1-1978. 

W. B. Estates Acquisition Act (L of 
1954), S. 57-B (as amended in 1973)— 
Questions of title — S. 57-B dees not 
apply — Suit raising question of title 
—Order under Section 57-B — Not ap- 
peable — Revision lies, (Civil P. C. (5 
of 1908), Sec. 96 and O. 43, R. 1). 

Where in a suit the principal issue 
relates to the question of title, a pras. 
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yer- for a declaration that the entries 
in the record of rights are wrong ef 
statements in the plaint assailing the 
correctness of such entries, would nor 
bring the suit within the purview o? 
S. 57-B, If in such suits it is held that 


S. 57-B would ‘apply, leading. to the - 
of ‘abatement of. 


recording of orders 
the suits, there would be no forum or 
process of law to establish title ‘to 
land or property. Such cannot be the 
intention of the legislature. Sec. 57-B 
does not, either: expressly or by neces- 
sary implication, exclude the jurisdiz 
tion of Civil Courts to decide ques- 
tions of title. (Paras: 9, 1D) 
When a Court records: an order əf 
abatement of the suit under S. 57-B 
it does not . thereby adjudicate the 
rights of the parties and according.v 
such an order is not’ a decree, nor an 
appealable order and, as such, no ap- 
peal lies from ‘such order. However, 
the order would be revisable under 
S. 115, C. P. C. (1975) 1 Cal LJ 2382, 
(1975) 2 Cal LJ 305, Rel. on. Case law 
Ref. ` mS ON (Para 7) 
Cases Referred: Chronological Paras 
(1976) 80 Cal WN 205 y 2 
(1976) 3 Cal HC (N) 394 _ 2, 
(1975) 2 Cal LJ 305 ` K 
(1975) 1 Cal LJ 382 : l 
(1955) 59 Cal WN 1056 ` 
AIR 1938 Cal .639 
AIR 1928 Cal 184: 32. Cal WN 299: 
AIR 1916 Lah 245 (FB) ` ` 
(1895) ILR 18. Mad 496 : 
(1893) ILR 10 Bom 220 


‘S. K. Mukherjee and N. K. Manra 
fin C. R. 1192 of 1975) and M. N. 
Ghosh, and Dwarakanath Sen (in G 
R. 4403 of 1975), for Petitioner; Mihir 
Kumar Roy, for Opposite Party, 


~< 
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M. M. DUTT, J.:— These’ two Rules 
have been referred’ to` the Divisim 
Bench by A. Bhattacharya J. 

_ 2 The principal point that. is in- 
volved in these Rules is whether n 
order recording: abatement of a suit 
under Sec. 57-B incorporated in tke 
West Bengal Estates Acquisition ` Act, 
1953, hereinafter referred to. as tke 
Act, by the West Bengal Estates Ac- 
quisition . (Second Amendment) Aci, 
1973, is an appealable order. There are 
two conflicting decisions on the point. 
In Amritamay Ghosh v. State of West 
Bengal, (1976) 80 Cal WN 205, B 
Bhattacharya J, has expressed the 
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cept a decree passed ` by 
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view that an- appeal lies against such 
an order and. a revisional: application 
under. 8; 115 “of the Civil P.. C. is not 
maintainable. In support of his view. 
Bhattacharya J. has placed reliance on 
two Bench decisions of this Court; one 
in Naimuddin Biswas v. Moniruddin 
Laskar, 32 Cal WN 299: (AIR 1928 Cal 
184) and the other in Sabitribai v. 
Jugal Kishore, AIR 1938: Cal 639, and 
a decision of the Madras High Court 
in Subbayya v. Saminadayyar, (1895) 
ILR 18 Mad 496) On the other hand, in 
Sideswar. Biswas v. State of- West Ben- 
gal, (1976) 3- Cal: HC (N) 394, Chitta- 
tosh Mookerjee J. has taken a contrary 
view. It has been held by Mookerjee 
J. that an order recording abatement 
of a suit under S. 57-B is not an ap- 
peable order, but it can be challenged 
by an application under S. 115 of the 
Code. Mookerjee J. has pointed out 
that the case of Naimuddin Biswas v. 
Moniruddin Laskar (supra) has been 
distinguished and explained by Cha- 
kravartti C. J. in a later Bench deci- 
sion of this Court in Subodh Gopal v. 
Nilabja. Barani Debi, (1955) 59 Cal WN 
1056. Further, the learned Judge has 
pointed out that the decision of the 
Madras. High Court’ in Subbayya v. 
Saminadayyar (supra) was considered 
by the Full Bench of the Lahore High 
Court. in Niranjan Nath v.` Afzal Hus- 
sain, ATR 1916 Lah 245 (FB) where 
Shadi Lal J. who delivered the judg- 
ment of the Full Bench observed: 
“When a Court passes a purely for- 
mal order recognising the abatement 
which is a fait accompli, ‘such an 
order, though virtually . disposing of the 
suit, does, not adjudicate upon any 
rights and cannot be ‘treated as a de- 
cree. If on the other hand, ‘the order 
of abatement is the result of an, adju- 
dication upon’ the rights of the parties 
with respect to a’ matter in controversy 
and is not’ passed upon’ an ‘application 
for the revival of the suit made un- 
der O. 22, R. 9, it amounts to a de- 
cree and is appealable as such.” In 
that view of the matter Mookherjee J.. 
held that an appeal did not lie from 
an order recording abatement under 


S..57-B of the Act, 


3. Under S. 96 of the Civil P. Œ 
an appeal lies from every decree ex- 
the Court 
with the consent of parties. Principal- 
ly, therefore, an appeal lies. from a 
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decree and no appeal lies from an 
order, Certain orders have, however, 
been made appealable under Sec. 104 
and as enumerated in the list under 
O. 43, R. 1 of the Code. So, if an 
order is not a decree, no appeal lies 
from it unless it is one of such orders 
as are mentioned in O. 43, RL. 1 A 
decree, as defined in sub-section (2) of 
S. 2 of the Code, means the formal 
expression of an adjudication which, 
so far as regards the Court expressing 
it conclusively determines the rights of 
the parties with regard to all or any 
of the matters in controversy in the 
suit, If an order answers the definition 
of a decree an appeal will lie from it 
under Section 96; but if an order is 
neither a decree nor finds place in the 
list of appealable orders under R. 1 of 
O. 43, no appeal will lie from it. 


4, An order recording an abatement 
of a suit is not an appealable order 
under R. 1 of O. 43 of the Code. The 
question, therefore, naturally arises 
whether such an order is a decree 
within the meaning of S. 2 (2) of the 
Code. The provisions for abatement are 
contained in O. 22 of the Code, Under 
Rule 3 of Order 22 where one of 


two or more plaintiffs dies and the 
right to sue does not survive to 
the surviving plaintiff or plaintiffs 


alone, or a sole plaintiff or sole sur- 
viving plaintiff dies and the right to 
sue survives, the Court, on an applica- 
tion made in that behalf, shall cause 
the legal representative of the deceas- 
ed plaintiff to be made a party and 
shall proceed with the suit. Under sub- 
rule (2) of R. 3, if within the time 
limited by law no application is made 
under sub-rule (1), the suit shall abate 
so far as the deceased plaintiff is con- 
cerned. Sub-rule (1) of R. 4 provides 
for the substitution of the legal repre- 
sentative of the deceased defendant in 
case of death of one of several defen- 
dants or of a sole defendant, and the 
consequent abatement of the suit as 
against the deceased defendant in case 
“no application for substitution is made 
within the time limited by law. The 
order for abatement is’ purely a . for- 
mal order in the sense that the 
Court is not required to decide 
or even apply its mind to the 
rights of the parties in passing such 
an order. When one of two or more 
plaintiffs dies, the Court is only to 
see whether or not the right to sue 


[Prs. 3-5} Jharna Ghosal v. S. P. Dhar (M. M. Dutt J). 


ALR, 


survives to the surviving plaintiff or 
plaintiffs. In case it finds that such 
right does not survive. and if no ap- 
plication for bringing on the record 
the heirs of the deceased plair-tiff is 
made within the period of limitation 
prescribed therefor, the Court will 
have to record an order of abatement 
of the suit as against the deceased 
plaintiff. When the sole plaintiff dies 
and if the Court finds that the right 
to sue survives and if the legal repre- 


sentative of the deceased plaintiff 
does not make any application for 
bringing him on the record of the 


suit, an order for the abatement of 
the suit will be recorded by the 
Court. The position is the same in the 


-case of death of one of two or more 


defendants or of the sole defendant. In 
recording abatement of the suit as 
against the deceased plaintiff or de- 
fendant, there is na necessity for the 
Court to adjudicate the rights af the 
parties. It is only when the legal re~ 
presentatives of the deceased party ara 
brought on the record, the Court will 
proceed with the determination of the 
rights of the parties before it. So long 
as there is no final adjudication of the 
rights of the parties, no decree comes 
into existence. 


5. In Naimuddin Biswas v. Monir 
uddin Laskar (ATR 1928 Cal 184) 
(supra) one of the appellants who was 
the defendant No. 4 in the suit, died 
before the hearing of the appeal and 
his heirs were not brought on the re- 
cord and consequently the appeal abats 
ed as against the deceased appellant, 
It was contended on behalf of the sur- 
viving appellants that the heirs of the 
deceased appellant might be broughi 
on the record under the provision of 
O. 41, R. 4 of the Code. In repelling 
that contention Cuming J, one of the 
learned Judges of the Bench, referred 
to the case of Bhikaji v. Purushotam, 
(1893) ILR 10 Bom 220, where it was 
held that an order of abatement was 
virtually a decree as it disposed of the 
plaintiff's claim as completely as if the 
suit had been dismissed. It has been 
already stated that the decision in 
Naimuddin Biswas’s case has been re< 
hed on by Bhattacharya J. This deci- 
sion has, however, been considered. by 
a later Division Bench consisting of 
Chakravartti C. J. and Mallick J. in 
Subodh Gopal Bose v, Nilabja Barani 


1978 


Debi (1955-59 Cal WN 1056) (supra. 
Chakravartti C. J. who delivered tha 
judgment of the Bench observed a3 
follows: 


‘It was in the course of laying down 
that proposition that the learned Judges 


observed that an order of abatz 
ment was “virtually” a decree. They 
did not say that such an order wai 
technically a decree, but what they 
meant was that the abatement had 


terminated the rights of the deceased 
appellant in the same manner as 4 
decree against him would and ther- 
fore the Court could not properly nul- 
lify the effect of the abatement by in- 
tervening in favour of the heirs 9! 
the deceased appellant under O. 41, 
Rule 4. It is to be noticed that the 
learned Judge used carefully guarded 
_ language, because all that they said 
was that an order of abatement was 
virtually a decree and not that it was 
a decree.” 


6. Chakravartti Œ. J. also consider 
ed a case where, of the several appel- 
Jants, one died and his heirs or legal 
representatives were not brought on 
the record within the period prescrib- 
ed by law. If the right to continue 
the appeal did not survive to the sur 
viving appellants alone, the order that 
would be generally made was that the 
whole appeal had abated. In such a 
case, it was observed by Chakravartti 
C. J., that the Court did not mere.y 
record the order that the appeal had 
abated, but passed an order dismissing 
it on the ground that the surviving 
appellants were not competent to pr- 
secute the appeal by themselves, and 
so if an order of abatement . mere-y 
recognised the fact. that an abatemen: 
had taken place it could not operae 
as a decree, but if upon abatement n 
respect of one of several plaintiffs or 
one of several defendants, it was com- 
tended that the whole of the suit had 
abated and the Court determined the 
question in favour of the contention, 
there was quite clearly an adjudica- 
‘tion on the rights of the parties ard 
such an order would be a decree. The 
ease of Sabitribai v. Jugal Kishore, 
(AIR 1938 Cal 639) (supra) also relied 
on by Bhattacharya J. comes withn 
_the category of the case as discussed 
by Chakravartti C. J. where the Court 
has to determine whether the right >f 
‘the surviving plaintiffs or appellants +o 
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prosecute the suit or appeal survives 
or not and if the Court determines 


that such right does not survive that 
would be adjudicating the rights of 
the parties and such a decision would 
be a decree. The facts of the case of 
Sabitribai v. Jugal Kishore are differ- 
ent from those of the instant case be- 
fore us. Indeed all the above cases 
relate to abatement of suits resulting 
from the death of a party. It may be 
that when the Court decides that on 
the abatement of the suit as against a 
deceased party, the whole suit has 
abated, there is an ` adjudication on 
the rights of the parties and the order 
of abatement of the suit is a decree. 
It is, however, not necassary for us to 
decide whether in such a case, the 
order will be a decree or not, for we 
are concerned with abatement of a 
suit under S. 57B of the Act where 
the Court has to record a formal 
order of abatement if the suit comes 
within the provision of that section, 
Be that as it may, Chakravartti C. J, 
has clearly explained the observation 
of Cuming J. in Naimuddin Biswas’s 
case to the effect that it was not laid 
down in that case that an order of 
abatement would be a decree, although 
it was virtually a decree. Most res- 
pectfully we agree with the learned 
Chief Justice that such an order is 
not a decree, 


7. The Madras decision in Subbayya 
v. Saminadayyar, (1895) ILR 18 Mad 
496, referred to by Bhattacharya J. 
has been considered by a Full Bench 
of the Lahore High Court in Niranjan 
Nath v. Afzal Hussain (AIR 1916 Lah 
245) (supra) and we have already 
quoted the observation of Shadi Lal J. 
who delivered the opinion of the Full 
Bench. We, therefore, hold that when 


a Court records an order of abate- 
ment of the suit under Sec- 
tion 57B of the Act, it does not 


thereby adjudicate the rights of the 
parties and accordingly, such an order 
is not a decree and no appeal lies 
from it. We agree with the view ex- 
pressed by Chittatosh Mookerjee J. in 
Sideswar Biswas v. State of West Ben- 
gal ((1976) 3 Cal HC (N) 394) (supra). 
In these circumstances, we hold that 
the impugned orders recording abate- 
ment of the suits under S. 57B of the 
Act are not decrees nor are they ap- 
pealable orders and, as such, no ap- 
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peal lies from such orders. These 
orders are, however, revisable under 
S. 115 of the Civil P. C. and accord- 
TEN the instant Rules are maintain- 
able. - ; 


8 We may now consider whether 
the respective trial courts were’ justi- 
fied in directing the abatement of the 
suits under S. 57B of the Act. Both 
the suits, out of which these Rules 
arise, have been instituted by the cp- 
posite parties for declaration of their 
title to. the disputed property. In Title 
Suit No. 143 of 1971, out of which C. 
R. 1192 of 1975 arises, there is a pra- 
yer for a further declaration that the 
entries in the record-of-rights’ are er- 
roneous, In the other suit, there is no 
such prayer relating to entries in the 
record-of-rights. Indeed, the learned 
Munsif has observed that the entries 
in the record-of-rights have been in- 
directly challenged by the plaintiffs of 
that suit. The question therefore is, 
whether a suit would abate under Sec- 
tion 57B of the Act where, in the 
plaint, the plaintiff prays for a decla- 
ration that the entries in the record- 
of-rights are erroneous, or though 
there is no such prayer, the correct- 
ness of the entries is challenged in the 
body of the plaint. In Ram Barai Shaw 
v. Smt. Bibhabati Basak, (1975) 1 Cal 
LJ 382, I had to consider to some ex- 
tent, the scope of S. 57B of the Act 
and I held as follows:— 


(1) An entry in the ‘record-of-rights 
is not a proof of title nor the récord- 
of-rights is a document of title. It 
only raises. a presumption as to the 
correctness of the entries in such re- 
cords. Such presumption is not an ir- 
rebuttable presumption. 

(2) The Revenue .Cfficer, in prepar- 
ing the draft -record-of-rights, does 
not: decide questions of: title when 
there is a dispute regarding ownership 
of land, but he decides such a dispute 
‘on the basis of -possession only and 
that too in a summary manner. A per- 


son may have good title to a piece of A 
land, but if he is.out of possession at 


the time the draft record-of-rights is 
prepared, the Revenue Officer will not 
be able to recognise the title of that 
person for the purpose of making an 
entry. in: that regard in the record-of- 
rights. Moreover, very often the dis- 
putes as to the ownership of land, in- 
volves complicated questions of title 
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which the Revenue Officer is unable 
to decide. In these circumstances, it is 
difficult to infer that although ques- 
tions of title cannot be decided by the 
Revenue Officer and although an en- 
try does not create any title, the legis- 
lature has excluded the jurisdiction of 
Civil Courts te decide questions of 
title. 


9. Section 57B does not, in our 
opinion, either expressly or by neces- - 
sary implication exclude the- jurisdic- 
tion of Civil Courts to decide ques- 
tions of title. We may ‘refer toa 
Bench decision -of this Court in Ayu- 
bali Sardar v. Derajuddin Mallick, 
(1975) 2 Cal LJ 303. In that case, if 
has been observed by Anil Kumar Sen 
J. who delivered the judgment of the 
Bench: that notwithstanding an entry 
adverse to the plaintiff’s claim, a suit - 
for declaration of title based on an 
independent cause of action is main- 
tainable in law anc nothing prevents 
such a plaintiff from getting the relief 
claimed by him. even without altering 
or correcting the erroneous entry in 
the relevant record-of-rights, - Further, 
it has been observed by - his Lordship 
that a question or dispute which does 
not at all fall for determination for the 
purpose of preparation or revision of 
the record-of-rights would not come 
within the purview of S. 57B and, 
consequently, the entertaining of a 
civil suit for determination of such a 
dispute or question is not barred nor 
is it so intended. Most respectfully we 
agree with the said observation of Sen 
J. In our opinion, where in a suit the 
principal issue relates to the question 
of title, a` prayer for. a declaration 
that the entries in the record-of-rights 
are wrong or statements in the plaint, 
assailing the correctness of such en- 
tries, would not bring the suit within 
the purview of S. 57B of the Act, 


10. In most of the suits involving 
determination of questions of title to 
lands, the entries in the record~of- 
rights are challenged by one party and 
relied on by the other. A plaintiff 
may come with a case for establish- 
ment of his title and in that connec- 
tion it may be necessary for him ito 
prove that the eniriesinthe record-of- 
rights are erroneous. If in such suits it 
is held that S. 57B would apply. lead- 
ing to the recording of orders of abate- 
ment of the suits, we are afraid, there 
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would be no forum or process of law 
to establish title to land or propery 
Such cannot be the intention of the 
legislature. Im these circumstances, we 
are of the view that the trial courts 
in the respective suits have illegally 
refused to exercise jurisdiction in hold- 
ing erroneously that the suits hava 
abated under S, 57B of the Act. 

11. In the result, the impugned 
orders are set aside and the trial 
courts are directed to dispose of the 
respective suits in accordance with 
law. Both these Rules are made at- 
solute. There will, . however, be no 
order for costs in either of them. Let 
the records be sent down as early 4s 
possible. 

D. k CHAKRAVORTI, J:— I agres 

Rules made absolu-e. 





AIR 1978 CALCUTTA 279 


ANIL K. SEN. AND 
B. C. CHAKRABARTI, JJ. 


Smt, Sachibala Roy, Appellant v, Tae 
State of West Bengal, Opposite Party. 

A. F, O, D, No, 506 of 1973, D/- 25-1- 
1978. 

Land Acquisition Act (1 of 1894), Sec- 
tions 4, 17 — Preliminary notice for pur- 
pose of survey — Objections not invited 
— Subsequent notice under S. 4 read 
with S, 17 (4) — Compensation — Mar- 
ket value as on date of subsequent. no 
fication must be considered, 


In order to be a competent and effes- 
tive notification under sub-see, (1) of 
S. 4 of the Act, the land has to be spz- 
cified with that amount of certainty as 
would enable the people to put forward 
their objections under S, 5A, (Para 11} 


Where a notification under S. 4 speci- 
fied the general route of survey for the 
purpose of S. 4 (2), invited no objections 
under S, 5A and some time later a sub- 
sequent notification under S, 4 (1) reed 
with S. 17 (4) was issued, held that eaz- 
lier notification was issued for no other 
purpose than for exploring the area 
through a survey authorised : thereby. 
Consequently, market value  prevailirg 
on the date. of subsequent notificaticn 
and not the earlier notification should 
be taken into account for - computirg 
compensation. The fact that the Collee- 
tor computed compensation on basis of 
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earlier notice could not be a basis for 
inferring that the Government intended 
to act on the preliminary notice, Nor 
the fact that the right of the owners of 
the waste and arable lands to file ob- 
jections was taken away would support 
such conclusion, On the other hand, the 
very fact that the subsequent notifica- 
tion was issued under S. 4 read with 
S. 17 (4) would show that acquisition was 
on basis of second notification, Case law 
discussed. (Para 11) 

Anno: AIR Manual (8rd Edn.) L. A. 


-Act, S. 4, N. 4(B); S. 17, N. 11. 


Cases Referred: Chronological Paras 

AIR 1971 Cal 458: 75 Cal WN 787 6, 
9, 11 

AIR 1969 NSC 73: (1969) 1 SCWR 797 


x 9, 11 

Dipankar Gupta, Nirmal Kani Bhatta- 
charya, Sailen Datta and Tarun Chatter- 
jee, for Appellant; N, G.. Das, zor Oppo- 
site Party. 


ANIL K. SEN, J.:— This appeal is di- 
rected against the judgment and award 

dated Nov. 8, 1971, passed -by the learn- 
ed District Judge, Burdwan, in L. 
Case No. 58 of 1971, The claimant is the 
appellant, 

2. On May 25, 1956, the respondent 
State issued a preliminary notification 
under Section 4 of the Land Acquisition 
Act (hereinafter referred to as the said 
Act) the material part wherecf recited 
“whereas it appears to the Governor 
that land in the District of Burdwan is 
likely to be needed for a public purpose, 
namely, for the development of indus- 
tries In the Durgapur area notice is here- 
by given to all whom it may concern 
that in exercise of the powers conferred 
by 5. 4 of the Land Acquisition Act (1 
of 1894) the Governor has authcrised the 
engineers and their subordinates for the 
time being engaged on this undertaking 
to enter upon and survey the land and 
do all other acts required for the proper 


‘execution of their work as provided for 


in the said section.” The notification 
then proceeded to specify the general 
route to be taken for the survey within 
the area bounded on the north by the 
District of Burdwan, east by a line suit- 
ably extending from 108 mile post of 
G, T. Road being a width of about 3 
miles all along from the western boun- 
dary of thana Kangsa, south by the Da- 
modar river in the District of Burdwan 
and: west by the eastern bourdary of 
thana Faridpur, DE 

3. Therè is no dispute that notwith- 
standing the aforesaid notification under 
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S. 4, the respondent-State issued a fresh 
notification under 8, 4 and S. 17 (4) of 
the said Act, notifying that the lands 
specified in the two Schedules annexed to 
the notification, namely, Schedule A 
(waste and arable land) and Schedule B 
{other than waste and arable land) are 
likely to be needed for the public 
purpose of development of industries in 
Durgapur area, This notification called 
for objections under Section 5A of the 


Act to the proposed acquisition of lands’ 


other than the waste and arable lands 
but such objections were ruled out in 
respect of the waste or arable lands 
in exercise of powers under S. 17 (4) of 
the Act. 

4. A declaration under Section 6 of 
the Act followed the aforesaid second 
notification under S. 4° on August 20, 
1964, and as a result thereof land mea- 
suring 1.16 acres in total appertaining to 
4 different plots differently situated be- 
ing Plots Nos, 735, 710, 824 and 762 of 
Mouza Khantpukur, Police Station 
Kanksa, District Burdwan belonging to 
the claimant-appellant was acquired, The 
claimant/appellant lodged a claim of 
compensation under S, 9 of the Act 
claiming compensation for the land at 
Rs. 10,000 per cottah which works out a 
rate of little over Rs. 6,00,000 per acre. 
The Collector, however, 
compensation ‘calculated at the rate of 
Rs, 2,310 per acre. In doing so undis- 
putedly the Collector made the assess- 
ment at the market value prevailing on 
the date of preliminary notification un- 
der S, 4 of the Act, namely, May 25, 
1955. The claimant/appellant asked for 
a reference under Section 18 of the Act 
wherein it was claimed that the compen- 
sation should have. been determined on 
the basis of the market value prevailing 
on the date of the second notification un- 
der Section 4 of the Act, namely, 
August 10, 1964 and that she should have 
been given compensation at the rate of 
Rs, 1,85,000 per acre, A reference to the 
court was made on the basis of the said 
claim and it appears that in court the 
claimant filed an application for amend- 
ment of her claim by enhancing the rate 
claimed from Rs. 1,85,000 to Rs. 6,00,000 
per acre. 

5. The claim of the  claimant/appel- 
lant was contested by the respondent/ 
State and the learned District 
framed the following two issues in ad- 
judicating the said claim, 


- "1. Whether the compensation should 


be assessed on the basis of the market . 
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awarded her. 


learned Judge, 


Judge. 
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value as it. was on 25-5-56, that is, the 
date of preliminary notification or on 
the basis of the market value as ii. was 
on 10-8-64, that is, the date of second 
notification? 


2, What should be the amount of com- 


` pensation?” 


6. So far as the first issue is concern- 
ed, the learned Judge held against the 
claimant/appellant, Though strong reli- 
ance was placed on behalf of the claim- 
ant on an earlier decision of this court 
in the case of Jogendra Nath Chatterjee 
v. State, 75 Cal WN 737: (AIR 1971 Cal 
458), the learned Judge took the view 
that the said decision is distinguishable 
as unlike the facts of that case in the pre- 
sent case in the preliminary notification 
dated May 25, 1956, the locality had been 
sufficiently specified with reference to 
the boundaries and names of Mouzas to 
render it a valid and competent nctifica- 
tion under Section 4, The learned Judge 
further held that the said earlier preli- 
minary notification cannot be said te 
have been superseded or not acted upon 
by the State and the said position ac~ 
cording to the learned Judge is well 
established by two-fold facts, namely, 
(1) the Collector assessed the compensa- 
tion at the rate prevailing in the locality 
at the time of the preliminary notifica- 
tion and (2) the State itself issued a se- 
cond notification intending to take away 
the rights of the owners of the second 
notification to file objections under S, 5A 
in respect of the waste and arable lands. 
Such being the position, according to the 
the lands acquired 
should be valued on the basis of the 
market value as prevailing on the date 
of preliminary notification dated May 25, 
1956, and not on the basis of the market 
value prevailing on the date of the se- 
cond notification as claimed by the claim- 
ant/appellant. 


7. Proceeding to consider the second 
issue, the learned Judge considered the 
documentary evidence led on behalf of 
the claimant as also the State — no oral 
evidence having been led by either of 
the parties, While considering the docu- 
mentary -evidence relied on by the claim- 
ant the learned Judge discarded the 
different sale deeds (Ext, 3 series) bar- 
ring Ext, 3b principally on the ground 
that they represent sales at a time long 
after the relevant date, namely, May 25, 
1956, although the learned Judge gave 
additional reasons for. discarding one or 
other of the said documents. Ext, 3b was 
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discarded by him as the land conveyed 
thereby appertains to a different Mouza 
and there was no evidence how such 
lands could be compared to those fcr 
which compensation was being assessed. 
Moreover, it was found that Ext. 3b 
works out a rate of Rs, 2,500 per. acre 
which can hardly support the claim prt 
forward by the claimant, Of the other 
two documents Ext, la and Ext. lb the 
learned Judge discarded Ext. la again 
principally on the ground that the same 
represents a sale dated June 18, 1964, 
long after the relevant date and alse 
because of the fact that the land cover- 
ed by the sale deed is situate within tke 
municipal area quite near the industrial 
town, school, college, hospital and tele- 
phone exchange and there was no ev- 
dence to show how such land can ke 


treated as a comparable unit for the 
land for which the compensation was 
-being assessed. He, however, accepted 


the other. document Ext, 1b though. it 
represents a sale of the year 1964 since 
on the price the rate worked out was 
Rs. 4,000 per acre in respect ofa bg 
plot, The learned Judge discarded the 
Bynanamas (Ext, 2 series) for reasons 
similar to those for discarding Ext. la 
Two awards relied on by the claimart, 
namely, Exts, 5 and 5a (the relevant de- 
crees being Exts. 6 and 7) were discard- 
ed by the learned Judge on two-fo_d 
grounds, namely, (1) the notificaticn 
under S, 4 for such lands were issued in 
the year 1962 long after the relevan 
date and (2) that the lands thereunder 
acquired appertain to Mouza Birbhanpur, 
a Mouza different from Khantpukur ard 
there being no. evidence how such lands 
can be said to be comparable to the 
lands for which compensation was beirg 
assessed, Other documents ‘relied on ty 
the claimant were held to be of no as- 
sistance for assessing the compensaticn 
as claimed by the claimant, 


8. The learned Judge then proceeded 
to consider the documents Ext, A series 
filed by the respondent-State. It was 
found that Exts, A to A3 represent sales 
between the years 1954 and 1956. Om 
the findings of the learned Judge Ext, A 
and Ext. Al which respectively workec 
out the price prevailing in the year 19€ 
to be Rs, 1,900 per acre and Rs, 1,500 
per acre may be taken into consideration 
for assessing the price of the bigger plot 
like plot No. 762 but those could furnish 
no basis for assessing the price of tke 
other smaller plots, The learned Judgə:; 


however, principally relied on Exts., A4, - 
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A5, A6 and AT together with tke claim- 
ant’s document Ext. lb in making the 
assessment, These documents Exis. A4 to 
A7 represent sales of the year 1964 and 
they work out the price not exceeding 
Rs, 4,500 per acre, Accordingly, the 
learned Judge concluded: “Having re- 
gard to the facts and circumstances and 
potential value of the land I hold. that 
the market value of the large area of 
the suit plots was more or less about 
Rs, 4,000 per acre and that of small area 
was more or less Rs. 6,000 per acre in 
the locality at the time of preliminary 
notification, The acquired land in respect 
of case No. 58 of 1971 being two smaller 
plots and two bigger plots I hold that 
on an average the market value of those 
plots of land should be assessec at the 
rate of Rs. 5,500 per acre for compensa- 
tion.” He made the award accordingly. 
Feeling aggrieved by the award so made 
the claimant has preferred the present 
appeal and in doing so, the claimant had 
originally limited her claim to the sum 
of Rs, 1,02,040 being the difference be- 
tween the compensation claimed at the 
rate of Rs, 1,00,000 per acre and the 
compensation awarded but that was 
later amended to Rs. 6,89,400, 


9. Mr. Gupta appearing in support of 
this appeal has strongly assailed the find- 
ings of the learned Judge on both the 
issues, as aforesaid, According to Mr, 
Gupta on the facts and circumstances of 
the present case in - determining the 
amount of compensation for the lands 
‘acquired, the court under S. 23 (1) should 
have taken into consideration the market 
value of the land at the date of the se- 
cond notification under S, 4, namely, 
Aug, 10, 1964, and not the earlier preli- 
minary notification. According to Mr. 
Gupta the preliminary notification was 
not a competent or a valid notification 
under Section 4 of the Act and in any 
event the respondent-State itself having 
superseded the said notification, the date 
of the preliminary notification could 
have no relevance in the matter of de- 
termination of compensation, According 
to Mr. Gupta this position is well estab- 
lished by the decision of this court in 
the case of Jogendra Nath Chatterjee 
(AIR 1971 Cal 458) (supra) and the un- 
reported decision of the Supreme Court 
in the-case of Bhutnath Chatterjee v. 
State in Civil Appeal No, 654 of 1966 
disposed of on March 14, 1969,* referred 


*Reported in (1969) 1 SCWR 797: AIR 
- 1969. NSC 73. -. oe i 3 
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to and relied on by the Calcutta decision 
itself and the learned Judge was in 
error in distinguishing the said decision 
on grounds which can hardly be sustain- 
ed, According to Mr. Gupta once this 
court accepts his first contention the 
award as made and the compensation as 
assessed must necessarily be set aside 
as the same was made with reference to 
the market value prevailing at a time 
8 years prior to the relevant date, name- 
ly, Aug. 10, 1964, Necessarily, Mr, Gupta 
invited us to accept the appellant’s claim 
in this appeal and assess the compensa- 
tion for the lands acquired at the rate 
at least of Rs. 1,00,000 per acre in view 
of Ext, 3 series. Strong reliance is plac- 
ed by Mr, Gupta on Ext, 3g, a sale deed 
dated April 24, 1964, whereby 1 cent of 
land from each of the 4 plots’ acquired 
were sold by the claimant at a price 
which works out at a rate of Rs, 1,85,000 
per acre and that being the best evidence 
it is contended by Mr. Gupta that we 
should make the assessment on the 
basis of the said document. At the hear- 
ing Mr, Gupta pressed before us an ap~ 
plication for additional evidence under 
O. 41 R. 27 of the Civil P. C. in respect 
of certain subsequent awards made by 
the Land Acquisition Judge, Burdwan, 
in respect of other lands covered by the 
same notification and declaration where- 
in the learned judge had not only accep- 
ted the plea put forward on behalf of 
the claimant that the compensation should 
be determined with reference to the 
price prevailing on the date of the se- 
cond notification and not the preliminary 
notification but assessed the compensa~ 
tion at or about the rate of Rs. 1,80,000/- 
per acre, 


10. Mr, Das appearing on behalf of 
the respondent-State has contested each 
of these points raised by Mr, Gupta. Ac- 
cording to Mr, Das, the learned Judge has 
correctly decided that the compensation 
should be determined with reference to 
the market value prevailing on the date 
of the preliminary notification and not 
the second notification as according to 
Mr, Das the mere fact that there had 
been successive notifications under Sec- 
tion 4 does not rule out the first of such 
notifications in the series, Mr, Das has 
next contended that if this court does 
not accept the conclusion of the learned 
judge that the compensation is to be 
assessed with reference to the date of 
the preliminary notification, then the 
matter should be sent back to the court 
below for a-fresh determination because 
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on the evidence now available to this 
court it would be difficult. to determina 
what should be the fair compensation. It 
has been pointed owt by Mr. Das that 
the documents produced show varying 
prices of lands prevailing even in the 
year -1964, While Ext. 1b and Exts. A4 to 
A7 make out a price not exceeding 
Rs. 4,500/. per aere some of the docu- 
ments in Ext. 3 series work out. prices 
at rates anything between Rs. 1,80,000/- 
to Rs, 6,00,000/-. In the absenze of any 
evidence as to how far the lands covered 
by these different documents are com- 
parable to the lands for which the com- 
pensation is being determined it would 
be difficult for this court to make tha 
assessment.. So far as Ext, 3g is concerned 
Mr. Das has contended that it.is neces- 
sary to find out how far this sale repre~ 
sents any bona fide transaction, Accord- 
ing to Mr, Das it is rather strange that 
land measuring only 1 cent frem each of 
the 4 plots together with another plot 
being plot No. 912 was being sold by the 
claimant to one person Lalit Kumar Roy 
just a few months prior to the second 
notification. The plots are not contiguous 
to each other and it is difficult to ap- 
preciate how a purchaser purchases the 
lands measuring 1 cent from each of 
those plots differently situated! and for 
what. purpose, Mr, Das has further drawn 
our attention to the fact that while the 
claimant by her documents Exts, 3e and 
3c both dated April 18, 1964, had been 
selling lands out of. plots Nos. 1209, 1210 
and 1211 at prices which work out at 
Rs, 3}. lakhs per acre it is rather strange 
that she herself purchases two months 
earlier such lands by Ext, A6 which ` 
works out the rate of Rs. 250/- per acre. 
In such circumstances, Mr, Das has con- 
tended that in case the award as mada 
is not upheld by this court the proceed- 
ing should be remanded for a thorough 
investigation as to the bona fide of the 
different transactions represented by 
Ext, 3 series and also to find out how 
far lands covered thereby can te held to 
be comparable to the lands for which 
the compensation is being determined. 
So far as the application for additional 
evidence is concerned, it has been con~ 
tended by Mr. Das that since appeals 
are pending against those awards this 
court should not admit them as addi- 
tional evidence because the awards are 
not final, 


1L. We have carefully considered the 
rival contentions raised before us. In our 
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considered opinion, © however, the deci- 
sion of the learned judge on the first 
issue cannot be sustained, In our vier 
there is no distinguishing feature . -be- 


tween the present case and the case of - 


Jogendra Nath Chatterjee (AIR 1971 Cal 

458) (supra) on which reliance was placed 

by the claimant before the learned judge. 

The distinction which was sought to b2 

made by the learned judge is, in our 
opinion, based upon a clear: misreading 

of the preliminary notification dated 
May 25, 1956. We have set out the rele- 
vant part of the notification hereinbe- 
fore. It would appear clear - from tha 
preliminary notification itself that th> 
locality notified out of which the land 
is likely to be needed for public purpose 
is on the face of the notification th2 
District of Burdwan, Clearly, there was 
no specification of that locality, Wher 
was specified in such notification was 
the general route of the survey for, th= 
purpose of Section 4 (2) of the said Act. 

The learned judge misconstrued the not 
fication in thinking that what was speci- 

fied for the purpose of such survey cor- 
stituted the locality notified as likely tə 
be needed for 'a public purpose under 
Section 4 (1) of the Act, Under S, 4 (1) 
of the Act, the Governor is to notify the 
land in any locality which is needed cr 
likely to be needed for public purpose. 
On such a notification being issued, the 
Governor may under- sub-sec, (2) av-` 
thorise any officer to enter upon and 
survey and take levels of any land ia 
such locality. The authorisation under 
sub-s. (2) may bein respect of land which 
need not necessarily be the entire land 
which is notified under sub-sec. (1) es 
the land likely to be needed for a puk- 
lic purpose and as such specification cf 
land to be surveyed cannot be read es 
specification of land or the locality in 
which the land is likely: to be needed fer 
a public purpose.: There can be no dis- 
pute that in order to be a competent ani 
effective notification ` under sub~sec, (1) 
of S, 4 of the Act, the land has to ba 
specified with that amount of certainty 
as would enable the -people to put for- 
ward their objections under S, 5-4. 

Therefore, we are of the opinion thet 
merely because the preliminary notifice- 
tion had set out with reference to the 
boundary and name of Mouzas the gene- 
ral route of survey it must (not) be held 
that the notification specifies the land 
or the locality ‘in which land is likely 
to be needed for a public purpose ani 
as such may be acquired as held by the 


` accepted the 


_the preliminary notification never 
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learned judge, The learned judge, fur- 
ther failed to appreciate that on its face 
the preliminary notification did not in- 
vite any objection under Section 5-A and 
was intended for no other purpose than 
for exploring the area through a survey 
authorised thereby, Construing a com- 
parable notification the Supreme Court 
in the case. of Bhutnath Chatterjee 
(C. A. No, 654 of 1966, D/- 14-3-1969) 
(supra) had observed : 


“The circumstances that an enquiry - 
under Section 5-A after consideration of 
objections raised by the claimants and 
that the report of the Collector were not 
made may reasonably justify the infer- 
ence that the previous notification dated 
Jan, 12, 1955, was not acted upon or 
was not intended to be acted upon.” 


If there was any doubt about this posi- 
tion it must be held thet the same was 
removed by the second notification issu- 
ed under S, 4 (1) on Aug. 10, 1964, No 
evidence was led why issue of a second 
notification was considered necessary if 
the earlier one was intended to be an. 
effective notification for the purpose of 
S. 4 (1) of the Act. In the very same 
Bhutnath Chatterjee’s case it was point- 
ed out by’the Supreme Court that where 
the Government does not choose to ex- 
plain the reasons which persuaded it to 
issue a second notification the court may 
be justified in inferring that it was in- 
tended to supersede the earlier by the 
latter, The learned judge appears to have 
suggestion of the learned 
Government pleader as to the reasons 
for the second notification though 


. no evidence on the point was adduced 


on behalf of the State but the reason 
suggested ‘by the learned ` Government 
pleader if accepted would fully support 
Mr. Gupta’s contention that the preli- 
minary notification was not intended to 
be an effective notification for the pur- 
pose of S, 4 (1) nor was it acted upon. 
The reason suggested was to enable 
people to file objections. under S, 5-A. 
Such reason necessarily postulates that 
of- 
fered any opportunity to the people to 
file any objection to the proposed ac- 
quisition and if that was the position it 
would not be a competent. notification 
under S. 4 (1) at all, In our opinion, Mr. 
Gupta is right in his contention that the 
two factors which were relied ‘on iby the 
learned judge for coming to the conclu- 
sion that the preliminary notification 
was really acted upon as a valid and 
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competent notification under S. 4. (1), 
can hardly support such a conclusion. 
The first factor which prevailed with 
the learned judge is the fact that since 
. the Collector was assessing compensa- 
tion with reference to the rate prevailing 
on the date of the preliminary notifica- 
tion, the said notification must be said 
to have been acted upon, In our opinion, 
there is an error in the process of rea- 
soning because the very assessment of 
the Collector is under challenge before 
-the learned judge and the question under 
consideration by the learned judge was 
whether the State Government intended 
to act upon the previous preliminary 
notification as a competent and valid 
notification under S. 4 (1) of the Act or 
not. Such an issue has to be decided 
first by the Collector and then by the 
learned judge and a wrong decision of 
the Collector on the point could not have 
been used as evidence to show that the 
State Government acted upon the noti- 
fication. The other reason given by the 
learned judge is that when by the se- 
cond notification the State Government 
took away the right of the owners of the 
waste and arable lands to file objections 
that very fact shows that the first noti- 
fication was intended to be acted upon. 
We cannot but point cut that here again 
‘the learned judge has misread the se- 
cond notification, The second notification 
was not made as a corollary to the pre- 
liminary notification nor to supplement 
the same, The second notification is a 
combined notiification under Ss. 4 (1) and 
17 (4) of the Act, Objections under S. 5-A 
were ruled out under 5. 17 (4) in respect 
of such waste and arable lands as are 
covered by the same notification in so 
far as it is under S, 4 (1) of the Act and 
not the earlier preliminary notification. 
There would have been some merit in 
the reasoning given by the learned judge 
had this second notification been made 
only under S, 17 (4) of the Act and not 
in the manner made. The fact that the 
State Government thought it necessary 
that there should be a fresh notification 
under S, 4 (1) of the Act would neces- 
sarily lead to the conclusion as pointed 
out by the Supreme Court that the ear- 
lier one was not intended to be acted 
upon, This position was amply made 
clear by the Bench decision of this court 
in the case of Jogendra Nath Chatterjee 
(supra), the true implication whereof 


the learned judge failed to appreciate. 
Such being the position, we must hold 
that the claimant/appellant is’ entitled to 
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get compensation which should þe deter- 
mined with reference to the market 
value of the land prevailing on the date 
of the second notification, namely, Aug. 
10, 1964, and not the date of the preli- 
minary notification, namely, May 25, 
1956, as wrongly held by the learned 
judge. 


12. This leads us to consider the other 
issue regarding the determination of the 
compensation. Obviously, the determina- 
tion as made by the ‘earned judge must 
be set aside since the same was made 
on our findings arrived at hereinbefore 
on an erroneous basis, Therefore the only 
question left for our consideration is as 
to whether on the evidence already on 
record we should determine the com- 
pensation with reference to the market 
value prevailing on Aug, 10, 1964. We 
have very carefully considered the rival 
contentions of the learned advocates ap- 
pearing for the appellant and ths res- 
pondent on this issue and we feel no 
hesitation in agreeing with Mr. 
Das that there can be no 
alternative to remanding the case to the 
trial court for re-determination on fur- 
ther evidence. Though strong reliance ‘is 
placed by Mr, Gupta on Ext, &g by 
which land measuring 1 cent from each 
of these plots was sold by the claimant 
a few months prior to Aug. 10, 1964, at 
a price which works out at a rate of 
Rs, 1,85,000/- per acre we are of the 
opinion that it would be necessary to 
consider the bona fides of such a tran- 
saction. The circumstances pointed out 
by Mr, Das raise a doubt in our mind 
which in order to be resolved require 
further evidence to be taken regarding 
the said transaction. Similarly, the other 
documents principally relied on by the 
claimant indicate variations in the price 
to such a great extent that it is diffi- 
cult for us to arrive at a norm. More so, 
in view of the 5 documents referred to 
by Mr, Das, namely, Exts. A-4 to A7 and 
Ext, 1b. Moreover, no oral evidence 
having been led and no local inspection 
being made it is difficult for this court 
to find out how far the lands which 
were the subject matter of sale in the 
different deeds in Ext, 3 series which 
were relied on by the claimant would 
be comparable to those for which the 
compensation is being determined, Even 
the bona fides of some of these transac- 
tions are also open to doubt in the cir- 
cumstances as pointed out by Mr. Das 
having reference to Ext, A6 and Exts. 
3c and 3e referred to hereinbefore. In 
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our opinion, it is necessary that further 
evidence should be led to dispel such 
doubts before any reliance can be placed 
on such transactions, Such being fhe 
position, we cannot but remand this case 
to the trial court for re-trial on further 
evidence to be led by the parties, 


13. Before we conclude we must dis- 
pose of the application for additional 
evidence filed on behalf of the appellant. 
In our opinion though the appellent 
wants to rely upon such awards subse- 
quently made since the awards thems=2!~ 
ves are now under appeal in this court 
it would not be proper for us to take 
such awards as additional evidence, The 
awards are yet to reach their finali:y. 
Moreover, such awards to the extent 
they were made with reference to the 
document dated April 24, 1964 of the 
claimant/appellant Sachibala Roy is ecr- 
cerned, since that document itself raises 


some doubt in our mind as to its bona — 


fides we cannot rely upon the awarcs 
made on the basis thereof until our dovbt 
is dispelled particularly when those ere 
being challenged in appeals to this cow 

14. In the result, the appeal is allow- 
ed and the award as made in L, A. Cese 
No. 58 of 1971 is set aside, The case is 
remanded for re-trial in the light of our 


decisions indicated hereinbefore. Parties. 


will bear their respective costs. 
B. C. CHAKRABARTI, J.:— I agree. 
Appeal allowed, 
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RAMENDRA MOHAN DATTA AND 
HAZRA JJ. 

Saidun Nessa Hoque and others, An 
pellants v. Calcutta Vyapar Pratisthan 
Ltd., Respondents, 

Appeal No. 170 of 1966, D/- 23-12-1977. 

(A) Contract Act (9 of 1872), S. 74 — 
Deposit of earnest — Refund -— Matter 
to be considered, 


In deciding the question of refund >f 
the earnest what is necessary to be looz- 
ed into is the conduct of the plaintiff 
He may not be entitled to be granted the 
relief by way of specifie performance 
because he might be found to 
be guilty of delay ‘but that 
does not imply that the vendor 
would be entitled to retain the earnest 
money paid by the purchaser. To reta.n 
the same it must be shown that the puz- 
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chaser’s conduct amounted to a repudia- 
tion on his part or it was such 
that it had finally put an end to the 
contract. In other words, he had sur- 
rendered or had abandoned the contract, 
When the purchaser’s conduct would 
amount to a repudiation of the contract 
the Court will not allow him to get back 
the earnest money on the principle that 
he could not be allowed to take advan- 
tage of his own wrong, AIR 1970 SC 
1986 Relied on. Case Law discussed, 

D ~g (Para 25) 


In the instant case Trial Judge has 
refused specific performance to the 
appellant because he failed to prove the 
agreement as pleaded by him in the 
plaint, There was netither any issue as 
to breach or repudiation of the contract 
nor was there any finding to that effect 
by the Judge. That being the position, 
there could be nothing which could stand 
in the way of the appellant recovering 
the earnest by way of refund as has been 
decreed by the Judge. (Para 26) 

Anno: AIR Manual (8rd Edn.) Con- 
tract Act S. 74 N. 12, 

(B) T. P. Act (1882) S, 55 (6) — 
Buyer’s charge — Deposit of earnest 
money — Refund — Right of buyer. 

Under S, 55 of the T. P., Act the 
morment earnest money is paid it forms 
a charge on the immovable property. ` 
Wnder sub-sec. (6) the buyer has a 
charge on the immobeable property not 
only for the purchase money but also 
for the earnest. It is a statutory charge. 
The buyer will be entitled to the statu- 
tory charge in respect of the purchase 
money unless he has improperly declin- 
ed to accept delivery of the property ' 
and for the earnest when he properly 
declines to accept delivery, It follows, 
therefore, that under the sub-section un- 
less the buyer properly declin2s to ac- 


cept delivery the charge for the 
earnest money will remain from 
the time of payment, This Sec- 


tion, however, begins with the words 
“in the absence of the contract to the 
contrary.” So, if the parties expressly 
stipulate that the purchase money will 
not form the charge on the property or 
it will be released from the charge on 
certain circumstances or that earnest 
money would be forfeited under certain 
circumstances the provisions of sub-sec. 
(8) will not be attracted. But mere fact 
that money is described as earnest does 
not make the contract to the contrary 
within the meaning of this sub-section. 
Mere use of the word ‘earnest’ would 
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not be sufficient to exclude the opera- 
tion of\S. 55 (6). (Para 44) 


‘Anno: AIR Comm. T.-P. Act 4th Edn.) 


S. 55 N. 20. 

Cases Referred: Chronological Paras 
AIR 1970 SC 1986 9, 25, 30, 37, 41, 42 
AIR 1956 SC 593 : >o 2l 
AIR 1930 PC 57 (3) 21 


(1928) T KB 397: 188 LT 154 Farr Smh 
and Co. v. Messrs Ltd. _ à 

AIR 1926 PC 1 ; 45 

AIR 1916 Cal 774: 19 Cal WN 933 ` 7 

(1911) 2 Ch 551: 105 LT 409 Hall v, Bur- 
nell ‘ ©- v28 

(1897) ILR 24 Cal 897 í . 24 

(1884) 27 Ch D 89:50 LT 573 Howe v. 
Smith 9, 20, 23, 24, 37, 42 


Dipankar Ghose, for Appellant; A.. C. 
Bhabra, for Respondent, 


RAMENDRA MOHAN DATTA J.:— 
The appeal herein has since been dis- 
missed .with costs for default of appear- 
ance of the appellant on or about 8th 
Sept. 1977 in the presence of the res- 
pondent, The respondent intending’ to 
proceed with the hearing of the cross ob- 
jection was directed to serve on the ap- 
pellant a notice of hearing and pursuant 
thereto the appellant eppeared, 


2. ' Arguments. had been advanced on 
a short but an interesting point arising 
out of the cross-objection filed by the 
respondent Calcutta “Vyaper Pratisthan 
Limited. The judgment of the trial Court 
was delivered by A.. N. Ray, J. (as -he 
then .was) on March 22 and 23, 1966 
whereby the suit filed by the appellant 
was dismissed. The claim for | specific 
performance of the sale of a premises 
comprising 25 cottahs cf land with a cot- 
tage standing on a portion thereon -being 
parts of premises Nos, 3, Rusell Street 
and 36,.Chowringhee Road in Calcutta 
(hereinafter referred to as the said pre- 
mises). was refused but the learned 
Judge allowed the claim for refund of 
the sum of Rs, 3 lakhs to the appellant. 
The plaintiff appellant preferred this ap- 
peal. The respondent preferred a cross- 
objection in respect only of the |. said 
decree for the refund of the sum. of 
Rs..3 lakhs paid as earnest and towards 
the agreed purchase price, It is the res- 
pondent’s cross-objection which has-come 
up for our consideration, Accordingly, 
the respondent is virtually in the posi- 
tion of the appellant before us. 


3. The facts shortly are that betwen 
30th April, 1963 and' 5th May, 1963 it 
‘was agreed by and between the -above 
parties through one Ramkishanji Dha- 
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nuka that the respondent would sell to 
the appellant and. the appellant would 
purchase from the respondent the. pro- 
perty being the said premises in . suit 
free from all encumbrances at snd.. for 
the price of Rs, 10,75,000, One of the 
terms of the contract was that the ap- 
pellant would advance a sum of Rupees 
25,001:to the respondent towards and on 
account, of the earnest money and , in 
part payment of the-agreed price or con- 
sideration. According to the appellant 
the agreement was arrived at orally but 
some of the terms of the agreement 
would . appear from the correspondence 
as set out in para 5 of the plaint. Pur- 
suant to the said agreement the appel- 
lant paid Rs, 25,001 as earnest 
and in part payment of the 
price, 


“4. In para 13 of the plaint it has been 
stated, inter alia, that on or about Aug. 
21, 1963 it was further agreed amongst 
other terms that the appellant would pay 
to’ the respondent on account of earnest 
money and towards or in part payment 
of the agreed purchase price and in addi- 
tion to the aforesaid: sum of Rs, 25,001 
a further sum of Rs, 2,75,000. In para 15 
thereof it has. been stated that pursuant 
to the aforesaid the appellant paid the 
said further sum on Oct.. 14,. 1963 by 
cheque dated October 8, 1963, The. res- 
pondent received and accepted. the said 
cheque, and duly encashed the same, 


Purchase 


5. In paragraph 18 of the plaint it 
has been stated that if thé Court would 
decide that specific performance ought 
not to be granted in this case or if it is 
found that the property. could not be sold 
free from encumbrances or at all then 
the appellant, in lieu of a decree for a 
specific performance, would be entitled 
to a decree for the refund or- return of 
the amount aggregating to a sum of Ru- 
pees -3,00,001 paid as earnest money and 
towards the agreed purchase price, 


6. In the written statement the res- 
pondent,: inter alia, set up an agreement 
for the sale of the said premises on 
terms and conditions which were different 
from the terms and conditions mention- 
ed by the appellant and also referred to 
some other correspondence but admitted 
that the price was agreed at a sum of 
Rs, 10,75,000 and that the earnest money 
payable would be Rs, 25,001. According 
to the-respondent the said.sum of Ru- 
pees 2,75,000 was paid as further earnest 
money in respect of the agreement as 
set out in para 7 of the written state- 


money . 
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ment, The respondent further stated m 
the written statement that the appellent 
was not ready and willing to perform 
the terms and conditions of the agree- 
ment and thereby failed and neglected 
to complete the agreement for sale aad 
thereupon the respondent determined the 
agreement for sale and forfeited tne 
earnest money, 


7. The question which arose for the 
Court’s determination was whether there 
was any agreement as alleged in paras 3, 
4 and 13 of the plaint or whether te 
agreement entered into was as alleged 
in para 7 of the written statement, The 
further question was as to whether tne 
appellant was or is ready and willing to 
perform his part of the contract and ia 
respect of the payment by the appellant 
for a sum of Rs, 25,001 and of Rupees 
2,75,000. The learned trial Judge held 
against the appellant in respect of his 
findings relating to the terms of taa 
contract, In other words, it was held 
that the appellant had failed to prove 
the terms of the contract, The futrher 
finding was that the appellant was not 
ready or willing to perform his part of 
the agreement between the parties, Tae 
result, thereof, was that the suit was 
dismissed by the learned Judge, Tne 
learned Judge then held:— 


“Now that the plaintiff has lost, the 
question is whether the plaintiff is en 
titled to any portion of this money, A3 
far as the earnest money is concerned 
there is no case of forfeiture of ta 
earnest money, There is no oral eviden22 
to that effect nor has the defendant pro- 
ceeded on the basis of forfeiture. Tas 
argument advanced on behalf of the 
defendant was that if there was no con- 
tract money was not recoverable, It was 
said that if the agreement was ineffez- 
tive the entire money was irrecoverabk. 
Reliance was placed by counsel on be- 
half of the defendant on the decision ot 
Nilkantha Rai Chowdhury v, Lalit Mo- 
han Banerjee, reported in 19 Cal WN 
933: (AIR 1916 Cal 774) and on the ob- 
servations at p, 935 (of Cal WN): (at 


p. 775 of AIR) of the report, I have al- 


ready indicated that damages awarded 
in that case were wrong because there 
was no contract which was capable of 
specific performance, The’ money in tke 
present case was paid by the plaintiff io 
the defendant in aid of an agreement. it 
is true that the plaintiff has failed to 
prove the case of agreement. It is also 
correct that as far as the plaintiff is cor- 
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cerned the plaintiff cannot invcke im aid 
the mode of agreement in support of a 
suit for specific performance, In the pre- 
sent case the money that was paid by 
the plaintiff to the defendant was pur- 
suant to some agreement which the par- 
ties entered into, For some reason or 
other that agreement is not capable of 
specific performance, The money that 
was paid to the defendant, if it is allow- 
ed to remain with the defendant would 
in my opinion be allowing the defendant 
unjust enrichment. -I am therafore un- 
able to allow the defendant. to remain in 
possession of the money. I make it 


quite clear that it is not that the money 


is being awarded to the plaintiff either 
in lieu. of specific performance or as 
damages for the plaintiff is not. entitled 
either to specific performance or to 
damages. The money is merely being 
refunded to the defendant as. a measure 
of grace to prevent enrichment of the 
defendant. The suit is. dismissed with 
costs. The plaintiff is however entitled 
to refund of Rs, 3,00,000. Certified for 
two counsel,” 

That gives a complete picture of the 
claim relating to the refund, The learned: 
Judge has directed refund because he 
has held that the appellant is entitled to 
the refund to the extent of Rs. 3. lakhs 
but in making the order he has, observ- 
ed that the money was. merely being re- 
funded to the appellant (wrongly stated 
as defendant) as a measure of grace to 
prevent enrichment. of the respondent. 
It is difficult to appreciate how the learn- 
ed Judge directed refund as a measure 
of grace. If the principle of prevention 
of unjust enrichment. was applied then 
there could be no question of directing 
refund as a measure of grace. The learn- 
ed Judge, in my opinion, failec to ap- 
preciate that such am order could not 
have a legal basis and as such could not 
stand in the eye of law. Apart from that 
one of the main points, that hes te be 
considered in this cross-objection is whe- 
ther the respondent cross-objector was 
entitled to forfeit. the said amount, in 
the facts and circumstances of the. case 
involved herein, 


8. We have to consider here as to 
what was the character of the said sum 
of Rs, 3,00,001. Was. the: entirety of the 
amount paid as earnest? If not, to what 
extent, it was, if at all? The learned 
Judge noted in his judgment. that coun- 
sel. for the respondent made an offer 
during the trial to refund the sum of 
Rs, 3 lakhs, to the appellant. but the 
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appellant did not accept the offer and 
the case proceeded. Obviously, the ap- 
pellant was thinking that the appellant 
would win and would get the decree for 
specific performance of the agreement 
but that had not been the case at the 
end. It is also to be noted that the res- 
pondent chose not to raise any issue on 


the question of forfeiture nor did the 
parties advance any separate argument 


on the point before the learned trial 
Judge. 


9. The question as to what amounts 
to earnest and what are the characteris- 
tics thereof and under what circumstan- 
ces the same might be liable to be for- 
feited upon default of the purchaser in 
completing the sale came to be consider- 
ed before the Supreme Court which sum- 
marised the principle of law regarding 
‘earnest’ in the case of Shree Hanuman 
Cotton Mills v., Tata Air Craft Ltd. re- 
ported in AIR 1970 SC 1986 at p. 1994 
as follows:— 


"(1) It must be given at the moment > 


at which the contract is concluded, 

(2) It represents a guarantee that the 
contract will be fulfilled or, in other 
words, ‘earnest’ is given to bind the 
contract. 

(3) It is the part of the purchase price 
when the transaction is carried out. 

(4) It is forfeited when the transaction 
fails through by reason of the default or 
failure of the purchaser, 

(5) Unless there is anything to the con- 
trary in the terrns of the contract, on 
default committed by the buyer, the 
seller is entitled to forfeit the earnest.” 
In that case, it has been held, after re- 
viewing several decisions on the point, 
that one of the main principles which 
emerge regarding earnest is that it must 
be given at the moment at which the 
contract is concluded. In enunciating the 
said principle the Supreme Court con- 
sidered the characteristics of earnest as 
set out in Burrows in Words and Phrases, 
Vol. Ii, According to the author: 

“An earnest must be a tangible thing 
RRT That thing must be given at the 
moment at which the contract is con- 
cluded, because it is something given to 
bind the contract, and therefore, it must 
come into existence at the making or 
conclusion of the contract,” 

The Supreme Ccurt also considered the 
_ case of Howe v. Smith (1884) 27 Ch D 89. 
In discussing the history of earnest, Fry, 
L.J, in that case at page 101 observed:— 

“The practice of giving something to 

signify the conclusion of the contract, 


[Prs, 8-10] Saidun Nessa v. Calcutta Vyapar Pratisthan 


ALR, 


sometimes a sum of money, sometimes 
a ring or other object, to be repaid or 
redelivered on the completion of the 
contract, appears to be one of great anti- 
quity and very general prevalence.” 
The Supreme Court in the above Tata 
Air Craft case also considered zhe deci- 
sion in Farr Smith & Co. v. Messrs, Ltd. 
(1928) 1 KB 397 where Wright J. at p. 408 
while discussing the characteristics of 
earnest observed: 


“That thing must be given at the mo- 
ment at which the contract is conclud- 
ed, because it is something given to bind 
the contract, and, therefore, it must come 
into existence at the making or conclu- 
sion of the contract.” 


It would appear that the passage appear- 
ing in Burrows in Words and Phrases 
has been quoted from the observations 
made by Wright J, in the case of Farr 
Smith & Co. v, Messrs, Ltd, (supra), 


10. Mr. Dipankar Ghose, learned 
counsel, appearing on behalf of the ap- 
pellant contends, following the above 
principle as enunciated by the Supreme 
Court in the aforesaid case, that the sum 
of Rs. 2,75,000 was in .any event, not 
paid on the conclusion of the contract. 
According to the appellant the contract 
was concluded by correspendence ex~ 
changed between 30th April, 1963 and 
6th May, 1968, The appellant’s further 
case was that the said agreement was. 
modified or altered by subsequent agree- 
ment of 21st Aug, 1983 when the appel- 
lant agreed to pay the said further sum 
of Rs. 2,75,000 as earnest and in part 
payment of the purchase price, Mv. 
Ghose contends that this part of the ap- 
pellant’s case has been disbelieved and 
the trial Court has found that there was 
no such agreemen:, It follows, therefore, 
that such subsequent agreement went 
out of the way because that case was 
rejected by the trial Court. In any event, 
even according to the respondent, the 
agreement arrived at for the purchase 
of the premises was contained in letters 
written between 29th April, 1963 and 6th 
May, 1963 and the contract was conclud- 
ed within the said period. Accordingly, 
the subsequent agreement of 21st Aug., 
1968 was not made at the timé of the 
conclusion of the agreement and, ac- 
cordingly, the further amount paid and 
described as earnest and in part payment 
of the purchase price could not be said 
to satisfy the abovef principle No, 1 as 
enunciated by the Supreme Court, 
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11. It is next argued by «Mr, Ghose 
that the same argument would apply alsc 
in respect of Rs, 25,001 paid as earnest 
and in part payment of the purchase 
price by the appellant at or before the 
completion of the agreement. It is con- 
tended that if the appellant’s agreement 
on the basis whereof earnest was paid. 
had not been proved, as per finding of 
the Court, then it should be held that. 
such earnest was not paid in pursuance 
of the said agreement. It was paid by 
the appellant to the respondent and .the 
amount was held by the respondent as 
money had and received by the respon- 
dent, Since the Court came to the find- 
ing that there was no agreement, ` the 
amount though paid as earnest could not 
ibe held to have been paid as earnest be- 
cause it could nò longer be said that it 
was paid in pursuance of an agreement. 
The purpose of payment of the earnest 
is to bind the agreement and, according- 
“Ty, in the absence of any agreement 
there could be no such purpose, 


12. Mr, Ghose next contends that, in 
any event, the sum of Rs, 25,001, cover- 
‘ed by the cheque sent on 30th April, 
1963, was not paid because the cheque 
was not encashed but was later on re- 
placed by another cheque sent on or 
about 10th June, 1963 as would appear 
from the correspondence. That being the 
position, the payment of this sum of 
Rs. 25,001 was also made not at the time 
of the conclusion of the agreement, 
which even according to the respondent, 
took place on 16th May, 1963, It was 
encashed or paid at a time which was 
subsequent to the time of the conclusion 
of the agreement, In my opinion, in 
making such submission Mr, Ghose was 
asking the Court to ‘be hypertechnical 
in considering the question of payment. 
It is not in evidence as to why the ap- 
pellant sent another cheque by its letter 
dated 10th June, 1963 requesting the res- 
pondent not to encash the previous che- 
que sent on 30th April, 1963 and to can- 
cel the same. In any event, it was not 
the case that the respondent sent back 
the cheque to the appellant and asked 
-for another cheque, It was the appellant 
who wanted to replace the previous che- 
que and to cancel the previous one and 
to replace the same by another cheque. 
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The respondent after receiving the se- 
cond cheque sent on 10th June, 1963 
cancelled the previous one. That. being 


the position, in my opinion, the position 
relating to the payment of the earnest 
money of Rs. 25,001 remained unaltered 
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,pellant had paid Rs, 25,001. as 
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and must be held to have been made be- 
fore the conclusion of the agreement, 
and Mr, Ghose’s above contentian must 
be rejected, Of course, what is the effect 
of the payment of Rs. 25,001 when the 
appellant’s original agreement has ‘been 


‘discarded by Court, is another question 


and that would be discussed on the basis 
of money had and received as urged by 
Mr. Ghose. 


13. Mr. Ghose contends that the Court 
has found that the respondent’s version 
relating to the contract as pleaded in 
para 7 of the written statement is cor- 
rect, That has been accepted’ by the 
Court, but the question is, does that 
improve or alter the position? The ap- 
pellant must establish its own coritract 
or fail, The question of proving the con- 
tract: as set up by the respondent does 
not become material because the appel- 
lant’s case is that the earnest has been 
paid pursuant to the appellant’s contract. 
If the respondent is entitled to forfeit 
the earnest that would be by way of for- 
feiture of the earnest paid in pursuance 
of the appellant’s contract. 

14. In my opinion, there is no evi- 
dence before the Court that the earnest 
was paid in accordance with the agree- 
ment as pleaded in para 7 of the written 
statement, If the appellant has failed to 
prove the agreement as pleaded in the 
plaint then there could’ be no question 
of the appellant paying the earnest in 
pursuance of the agreement as pleaded 
in the written statement or in pursuance 
thereof, and on that ground alone the 
suit is liable to fail. The . question of 
readiness and willingness would no 
longer be required to be enquired into. 
The specific issue as to whether the sums 
paid as earnest were so paid in pursu- 
ance of the agreement as pleaded in the 
plaint must, in such event, be answered 
in the negative, That being the position, 
the several decisions. which deal with 
the question of forfeiture of the earnest 
money cannot be applicable to the facts 
and circumstances of this case because 
the facts which are involved herein are 
quite different from the facts on the 
basis whereof the question has been gone 
into in the said decided cases, The re- 
sult, therefore, is that even though fac- 
tually there is no dispute that the ap- 
earnest 
and in part payment yet the sam2 can- 
not be attributed to any agreement in 
pursuance whereof the sum was so paid 
and, that being the position, it must be 
held that the said sum was so paid as 
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money had and received by the respon- 
dent on account of the appellant and no 
question of forfeiture would come in. 
Accordingly, the said sum must lose the 
character of being earnest, The position 
would have been different if the respon- 
dent could show by leading some evi- 
dence that the said sum of Rs. 25,001 
was paid as earnest in pursuance of their 
agreement but that has not been done. 
There is neither any pleading to that 
effect nor any proof by leading either 
oral or documentary evidence. There is 
not even any suggestion made to the 
appellant’s witnesses to that effect, In 
short, the appellant’s case as made out 
in the plaint was rejected by the court. 
In any event, the learned Judge also has 
not come to such a finding that the 
deposit money was paid in pursuance of 
the respondent’s agreement. Mr. Bhabra 
has pointed out that in the agreement 
as pleaded in para 7 of the written 
statement it has been pladed that the 
earnest was to be paid not on the basis 
of the said agreement between the par- 
ties but as indicated above. There was 
neither any issue nor any proof that 
such earnest was paid in pursuance of 
the said contract as pleaded by the res- 
pondent, 5 


15. Mr. Ghose has argued that the 
case of forfeiture, if any, of the earnest 
money was pleaded by the respondent 
and, therefore, if the respondent insist- 
ed on that then an issue ought to have 
been raised; but neither any issue , was 
raised nor any evidence was adduced. 
Ii has been recorded in the last portion 
of the judgment that no attempt was 
made to advance any argument on that 
point. From the last portion of the said 
judgment it would appear that the res- 
pondent sought to argue some other 
point on the question of forfeiture. 


16. The learned Judge has noted 
therein that there was no case of for- 
feiture of the earnest money. No oral 
evidence was adduced to that effect nor 
did the respondent proceed on the basis 
ef forfeiture. The only argument that 
was advanced on behalf of the respon- 
dent. as recorded by the learned Judge, 
was that “if there was no contract, 
money was not recoverable.” The learn- 
ed Judge had decreed the refund on the 
basis that money was paid by the ap- 
pellant to the respondent pursuant to 
some agreement which the parties enter- 
ed into: but that for some reason or 
other that agreement was not capable of 
specific performance, The learned Judge 
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ultimately decided the point əy taking 
into consideration the fact that if the 
money had been paid under such circum- 
stances and if it remained in the hands 
of the respondent and was rot :rdered 
to be refunded then it woud ainount 
to unjust enrichment on the part of the 
respondent, which according to the learn- 
ed Judge, could not be allowed. 


17. In my opinion, it is difficult to 
appreciate the above reasoning given by 
the learned Judge, but in ary event, it 
is made clear that the case of forfeiture 
was not sought to be argued nor, in the 
facts and circumstances of this case, 
such question of forfeiture could arise 
according to the learned Judge, If the 
point was not argued and no issve was 
raised then we see no reason why we 
should allow the point of forfeiture to 
be urged ai this stage before us, If the 
issue had been raised by anc on behalf 
of the respondent to that effect then the 
appellant might have led additional evi- 
dence on the point and could have cross- 
examined the respondent’s witnesses on 
that point to establish that there was no 
case of forfeiture. According-y, the res- 
pondent cannot take advantage of the 
evidence on record and urge that the 
appellant has committed breach of the 
contract and that, accordingly, the earn- 
est is liable to be forfeited. 


18. Mr. Bhabra has argued that the 
Court has found that there was agree- 
ment as pleaded in para 7 of the written 
statement and, accordingly, the sum of 
Rs. 25,001 was paid as earnest in respect 
of the said agreement. which has been 
established, To my mind, the above argu- 
ment cannot hold good for the following 
reasons, In the first place, the eppellant 
has sent the earnest by its letter dated 
30th April, 1963 in respect of the terms 
of the contract as provided therein. At 
that time the respondent’s agreement 
was not in existence. That was conclud- 
ed sometime on or about 15ch/l6th May, 
1963. Then again, the terms of 
the appellant’s contract were some- 
what different from the terms as set out 
by the respondent in the written state- 
ment. For instance, in respect of the two 
important matters the said two agree- 
ments differ, One of the important terms 
of the appellant’s agreement was that the 
vacant possession would be given but 
such a definite term is absent in the 
agreement as pleaded by the respondent. 
Similarly, the appellant asked for a 
good and marketable title kut according 
te the respondent’s version they were 
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not obliged to give anything beyond the 
marketable title only, In the next place, 
no issue to that effect was raised in the 
court below, Issue No, 2 as raised was 
whether the money was paid pursuani 
to the agreement as alleged in the plaint 
There was no issue which was raised as 
to whether it was paid pursuant to the 
agreement as alleged in paragraph 7 of 
the written statement. Lastly, the trial 
Court did not come to any ‘finding tha: 
the earnest was paid pursuant to the 
respondent’s agreement. All that the 
Court has found was that there was the 
agreement as pleaded in para 7 of the 
written statement and one of the terms 
was that the sum of Rs, 25,001 should be 
the earnest; but there again, there is no 
finding of the Court that the said sur 
was paid in terms of the said contract ac 
pleaded by the respondent. 


19. On behalf of the respondent. 
learned counsel Mr, Bhabra has tried tc 
impress upon the Court that there was 
default on the part of the appellant, It 
has been urged by Mr. Bhabra that in a 
suit for specific performance unless the 
appellant would show readiness and wil- 
lingness to complete the transaction the 
- appellant could not get any relief from 
the Court. Mr,.. Bhabra has: shown from 
the judgment that the- ‘learned Judge’s 
finding had been that the appellant was 
not ready~and willing and, accordingly, 


it was submitted that the appellant had . 


committed breach of contract. It was 
further submitted that because of such 
breach, the respondent was entitled to 
retain the earnest. In my opinion, the 
argument is fallacious, Readiness and 
willingness would show the state of the 
mind of the appellant. It could not bé 
called a term of the contract. It ‘was 
nothing but a condition precedent to ob- 
tain relief from the Court by way of 
specific performance. Mr, Ghose, -on the 
other hand, contends that there is no 
finding of the Court from which it can 
be said that the appellant was in breach 
of any clause. That being the position, 
the respondent would not be entitled to 
forfeit or to rétain any part of the earn- 
èst money, l 


20. Mr. Ghose contends: that want of 
readiness and willingness could not con- 
stitute any breach on the part of thè 
appellant to disentitle him to recover 
the earnest money. Referring to Howe 
v. Smith (1884) 27, Ch D 89 (supra) Mr. 
‘Ghose contends: that when it is said that 
the contract goes off by one party’s de- 
fault what is meant is that his action 


` might arise. 
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amounts ta the repudiation of the con- 
tract. Upon repudiation the breach takes 
place but the converse is not necessarily 
true. Every breach is not repudiation. 
The breach must be of such character 
that it would per se discharge the con- 
tract, The contract must be put an end 
to and then only the question of retain- 
ing the money paid by way of earnest 
It must first be shown that 
there has been a breach of a parti- 
cular term of contract and then that 
the breach was such that it amounted to 
repudiation of the contract. The ques- 
tion of reaciness and willingness is not a 
term of the contract and want ol such 
readiness and willingness’ could not put 
an end to the contract. It would merely 
indicate the mental attitude on the part 
of the defaulting party. The want of it 
merely disentitles him to a decree for 
specific performance. The issue as to 
breach of contract was not raised before 
the trial. Court, Now an attempt is be- 
ing made to prove that there was a 
breach, Since the parties did not go to 
trial on this point, the respondent | is 
not entitled to raise this point here in 
the appeal stage. 

21. Mr. Ghose has relied on the case 
of Nagubai Ammal v. B, Shama Rao, re- 
ported in ATR 1956 SC 593°in support of 
the proposition that the evidence adduc- 
ed in one case on a particular issue can- 
not be made the foundation for the deci- 


~sion of a separate point on which no 


issue was raised at.the trial and on which . 
the partles did not go to trial. There the 
Supreme Court relied on the observation 
of Lord Dunedin in Siddik Mahomed 
Shah v. Mt. Saran, AIR 1930 PC 57 (1), 
that ‘no amount of evidence can be look- 
ed into upon a plea which was _.never 
put forward, Upon that the Supreme” 
Court. observed at page 598:— 

“The true scope of this rule is that 
evidence let in-on issues on which the 
parties actually went to trial should not 


-be made the :foundation for decision of 


another and different issue, which was 
not present to the minds of the parties 
and on which they had no apportunity 
of adducing evidence.” 


22. Mr. Ghose has referred to the 
various findings of the learned Judge on 
the question of want of? readiness and 
willingness and has argued on that basis 
that there was no breach of any tèrm of 
the contract. Mr. Ghose contends that 
the learned Judge practically came to the 
finding that the time was of the essence 


‘of the contract and as such on the ex- 
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piry of 30th June there was to be want 
of readiness and willingness; but admit- 
tedly, the respondent had purported to 
extend the period even after 30th June, 
1963 and had actually obtained the sum 
of Rs, 2,75,000 in October, 1963, Accord- 
ingly, the time had been extended on 
the respondent’s own showing, Hence 
there was no breach of contract on that 
ground, The correspondence also showed 
that a draft conveyance was sent and 
alterations were made therein, That be- 
ing the case, there wes no breach of con- 
tract on that ground. All that could be 
contended was that there was delay on 
the part of the appellant but that should 
not disentitle the appellant to recover 
the earnest, Then again, in the month of 
August there was some talk about the 
deferred payment which case was reject- 
ed by the learned trial Judge. 

23. Mr, Ghose has drawn our atten- 
tion to a passage in Mulla’s T. P, Act, 
6th edition at page 244 where the learn~ 
ed author stated:— 

“If the buyer’s conduct does not 
amount to a repudiation, mere delay or 
such circumstances as would suffice to 
deprive him of the equitable remedy of 
specific .performance would not justify a 
forfeiture of the deposit.” 

In Howe v. Smith, (1884) 27 Ch D 89 
Cotton L.J. at page 95 saidi—~ `: 

“I do not say that in all cases where 

this court would refuse specific perform- 


ance, the vendor ought to be entitled to- 


retain the deposit, It may well be -that 
there may be circumstances which would 
justify this Court in declining, and which 
would require the Court according to 
its ordinary rules, to refuse to order spe- 
cific performance, in which it could not 
be said that the purchaser had repudiat~- 
ed the contract, or that he had entirely 
put. an end to it so as to enable the ven- 
dor to retain the deposit. In order to 
enable the vendor so to act, in my opin- 
ion, there. must be. acts on the part: of 
the purchaser which not dnly amount to 
delay sufficient. to deprive him of the 
equitable remedy of specific perform- 
ance, but which would make his conduct 
amount to a repudiation on his part of 
the contract.” 

At page, 98 Bowen L.J. observed:— 


“It is quite certain that the purchaser 


cannot insist on abandoning his contract ` 


and yet recover the deposit.” 
Then again, at page 99 Bowen L. J. ob- 
served;~~ 

“We have to look to the conduct of the 
parties and to the contract 


itself, and 


“ALR 


putting the two things together, to see 
whether the purchaser has acted not 


merely so as to break his contract, but 
to entitle the other side to say he has 


` repudiated and no longer stancs by it.” 


Fry, L. J. at į page 105 observed:— 

“But in my opinion there has been 

such default as justifies the vendor in 
treating the contract as rescinded: it 
affords the vendor an alternative remedy, 
so that he may either affirm the contract 
and sell under this clause or rescind the 
contract and sell under his absolute 
title.” 
The case of Howe v, Smith (1384) 27 Ch 
D 89 (supra) has been followed oy Eve 
J. in the case of Hall v. Burrell, report- 
ed in (1911) 2 Ch 551, 554, 585, 

24. The principle has been followed 
in India by our High Court even as far 
back as in 1897 in the case of Alokeshi . 
Dassi v, Hara Chand Dass, reported in 
ILR (1897).24 Cal 897, Maclean C. J, sit- 
ting with Banerjee, J. (later S.r Gurudas 
Banerjee) while referring to Howe v, 
Smith (supra) observed at pages 898, ` 
899:— 

"The case, however, is valuable as 
illustrating what the late Lord Justice 
Cotton regarded as the principle upon 
which questions of this class are to be 
decided a view which was no: dissented 


_ from by the other Lord Justices who 


were-members of the Court,” 


The Division Bench of this Court in that 
case also considered the question from 
the point of view of the conduct of the 
parties and took into consideration the. 
conduct of the plaintiff which could be 
said to have amounted to a repudiation 
of the contract, In that cas2 also the 
plaintiff attempted to enforce tne con- 
tract and, accordingly, Chief Justice Mac- 
lean observed that it would not be 
equitable that the defendant should be 
allowed to retain deposit under such cir- 
cumstances, Banerjee, J, in a separate 
judgment also took the same view, 

25. From the above authorities the 
law on the point appears to be well 
settled that in deciding the question of 
refund of the earnest what is necessary 
to be looked into is the conduct of the 
plaintiff. He may not be entitled to be 


-granted the relief by way of specific per- 


formance ‘because he might be found to 
be guilty of delay but that did not imply 
that the vender would .be entitled to re- 
tain the earnest money paid by “the pur- 
chaser. To retain the same it must be 
shown that the purchasers conduct 
amounted to a repudiation on his part or 
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it was such that it had finally put =n 
end to the contract. In other words, ke 
had surrendered or had abandoned the 
contract, Such had happened in the case 
before the Supreme Court in the case of 
Shree Hanuman Cotton Mills v, Tata Air- 
craft Ltd, (AIR 1970 SC 1986) (supra). 
When the purchaser’s conduct would 
amount to a repudiation of the contract 
the Court will not allow him to get back 
the earnest money on the principle thet 
he could not be allowed to take advani- 
age of his own wrong, As Bowen L, J. 
put it, he cannot insist on abandoning 
the contract and yet recover the deposit 
(supra). 


26. In the present case the learned 
trial Judge has refused specifie perform- 
ance to the appellant because he failed 
to prove the agreement as pleaded by 
him in the plaint, There was neither any 
issue as to breach or repudiation of the 
contract nor was there any finding tc 
that effect by the learned Judge. That 
being the position, there could be nothing 
which could stand in the way of the ap- 
pellant recovering the earnest by way 
of refhnd, as has been decreed by tke 
learned Judge. 


27. Before I deal with the -facts ir- 
volved in the present case on the ques- 
tion of refund of earnest it is necessary 
to bear in mind, at this stage, that both 
the parties are faced with some limite- 
tions in attacking the findings of the 
learned Judge of the Court below. The 
appellant having failed to obtain relief 
by way of specific performance of the 
agreement, preferred the appeal but for 
some reason or other best known to him 
the appeal has not been pursued by hirs, 
It has come to an end except for tke 
purpose of the cross-objection. It is prac- 
tically .now the respondent’s appeal 
limited to the point of refund of the 
earnest, But to my mind, the appellart 
is slightly in an advantageous position 
in the sense that to support the learnec 


Judge’s decree for refund of the earnest” 


money he would be in a position to dis- 
pute the correctness of the finding cf 
the learned Judge in matter connected 
with the date of completion of the sale 
and in respect of the findings relating to 
the want of readiness and willingness on 


the part of the appellant amounting to- 


breach, if any, or the repudiation of the 
contract, The respondent on the other 
hand, is in a slightly disadvantageous 
position in the sense: that he cannot al- 
tack any part of the finding of the learr- 
ed Judge if he has not specifically taken 


-tion relating to refund of the 


the point in its grounds of ercss-objec- 
tion and, accordingly, the scope of his 
argument would also be limited in that 
sense, 


28. Keeping this.in mind, let us now 
consider what the facts were and what 
were the findings of the learned Judge 
in relation to the date of the campletion 
of the contract. What was the stipulated 
time for the purpose of the contract? In 
paragraph 7E of the written statement 
the date of completion has been pleaded 
as on 30th June, 1963. That would also 
be borne out-by the letter dated 15th 
May, 1963, The learned Judge has also 
observed that the correspondence would 
show that the date of completion ‘was 
30th June, 1983. But was that the actual 
position? If that was so, how could the 
respondent receive a further sum of 
Rs, 2,75,000 ky way of earnest and in 
part payment of the purchase price in 
October, 1963? Hence, that ty itself 
could show that the time for campletion 
was extended from time to time, Then, 
again in cross-examination suggestions 
were put: to the appellants witness, 
Safar Ali, on the basis of the payment of 
Rs, 2,75,000 that the time for campletion 
of the agreement was agreed tc be ex- 
tended up to 3ist December, 1963, If 
that was the factual position, tnen the 
appellant could very well argue that the 
learned Judge’s observation that the date 
of completion was 30th June, 1963 could 
not be correct and that being so, all his 
findings relating to lack of readiness and 
willingness which were considered on 
the basis of 30th June, 1963 could not be 
taken advantage of by respondent cross- 
objector in this cross-objection. The 
learned Judge has decided the issue re- 
lating to readiness and willingness on 
the basis of the said date viz, 30th June 
1963 and as such the breach or repudia- 
tion, if any, as on 30th June, 1£63 could _ 


not amount to a breach or repudiation — 


for the purpose of considering the ques- 
earnest 
money, There could not be any forfeiture 
as on 30th June, 1963. - 


29. But the most important point to 
be considered here, as has been found 
by the learned Judge, is that the case 
of forfeiture. was not argued before him. 
The parties did not go to trial on that 
point and, accordingly, at this stage the 
respondent cross-objector could not be 
allowed to challenge that part of the 
decree which directed refund of the 
earnest money. 


$ 
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30. A point has been raised before us 
relating to the statutory charge as pro- 
vided under Section 55 of the T. P. Act. 
It has been urged that in deciding Tata 
Aircraft’s case (AIR 1970 SC 1986) the 
Supreme Court did not take into consi- 
deration the same. My learned brother 
in his judgment, which is going to be 
delivered, has dealt with that point and 
as such J do not propose to deal with 
the same, but I agree with the findings 
arrived at by the learned Judge on that 
point, I had the opportunity to go 
through the drazt of the judgment pre- 
pared by my learned brother, ' 

31. I, accordingly, confirm the judg- 
ment and decree of the learned trial 
Judge that the sum of Rs, 3,00,000 should 
be refunded, As however more than 1i 
years have elapsed and the respondent 
had the use and benefit of the said sum 
of Rs. 3,00,000 so long without making 
any payment to the purchaser or to his 
heirs in terms of the decree, it seems to 
me that it would be fair and reasonable 
if we pass the following decree, 

32, It is ordered and decreed that the 
respondents do pay to the appellant the 
sum of Rs, 3,00,000 within a month from 
this date and in default thereof the de- 
cretal amount do carry interest at the 
rate of 6% per annum from the date of 
the decree herein until realisation, Save 
as aforesaid, the cross-objection is dis- 
missed with costs, The interim order, if 
any, do ‘stand vacated, Certified for two 
counsel, one 

HAZRA, J.:— 33. J agree with the 
judgment delivered by my learned bro- 
ther Ramendra Mohan Datta, J. I have 
read the draft judgment prepared by my 
learned brother, but I wish to state my 
views with regard to S, 55 (6) of the 
T. P. Act, 1882, referred to in course of 
argument. - 

34. The question in the cross-objec- 
tion is whether the respondent could 
forfeit or retain the sum of Rs, 3,00,001. 

35. Rupees three lakhs, in round 
figure, or rather Rs, 3,00,001 consists of 
two sums, viz., Rs, 25,001 and Rupees 
2,75,000, Both the sums were paid by 
Mohammed Ziaul Haque to the company 
for purchasing the immovable property, 

36. The facts and events relating to 
the payment of Rs. 3,00,001/- and this 
litigation between the parties will appear 
from the judgment delivered by my 
learned brother and I do not wish to re- 
peat the same. 

37. It has been argued before us by 
Mr, A. C. Bhabra, the learned senior 


counsel for the respondent that the de- 
fendant is entitled to forfeit or retain 
the sum of Rs. 3,00,001/- paid by the. 
plaintiff as aforesaid. In support of his 
submission, Mr, Bhabra strongly relied 
on the principle of law in Howe v. Smith, 
(1884) 27 Ch D 89 .and the judgment of 
the Supreme Court, in Sree Hanuman 
Cotton Mills v, Tata Aircraft Ltd, AIR 
1970 SC 1986 : (1970) 3 SCR 127, 

38. Mr. Bhabra has contended that 
the said sums were paid as earnest and 
there was breach by the plaintiff of terms 
of the contract and so the plaintiff can- 
not recover the sum of Rs. 3,00,001/-. 

39. In view of the argument of Mr. 
Bhabra two questions arise, The first 
question is whether the sum of Rupees 
3,00,000/- was paid as earnest; and se- 
condly, whether the purchaser committed 
breach of the terrns of the agreement. 

40. With regard to S. 55 (6) of the 
T. P. Act, Mr. Bhabra has contended 
that S. 55 (6) does not rob ‘earnest’ of 
its character as ‘earnest’ and is forfeit- 
able in case of default or failure on the 
part of the purchaser if the transaction 
is not completed on account of the failure 
or default of the purchaser, 

41. The principle of law regarding 
“earnest” of a bargain has been sum- 
marised by the Supreme Court in Tata 
Aircraft case, AIR 1970 SC 1986 at 
p. 1994. 


42, J will now consider the point con- 
cerning S. 55 of the T, P, Act, It arises 
in this way. The Court is dealing with 
the question whether under the facts 
and circumstances of the case, the res- 
pondent as seller is entitled to forfeit the 
earnest money paid by the plaintiff as 
buyer. Howe v. Smith, (1884) 27 Ch D 
89 on which Mr, Bhabra relies is an Eng- 
lish case dealing with the point in ques- 
tion on the basis of old equity cases and 
so forth, Tata Aircraft case (AIR 1970 
SC 1986) relates to movable prcperty. 
So. there was no occasion for the Su- 
preme Court to consider the meaning and 
effect of S. 55 (6) of the T. P. Act in that 
case. Although there may not be ulti- 
mately much difference as indicated 
hereinafter, I think I should indicate what 
appears to me in course of argument as 
to the effect of S, 55 of the T, P, Act 
under the facts of this case, 


43. I shall read relevant portions of 
S. 55 of the T., P. Act. It is statéd below: 
“S. 55: In the absence of a contract io 
the contrary, the buiyér and the seller of 
immovable property respectively are 
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subject to the liabilities, and have tke 
rights, mentioned in the rules next fol- 
lowing or such of them as are applicable 
to the property sold: 

(6) The. buyer is entitled— 

(a)r eh eden sean eee ; 

(b) unless he has improperly declined 
to accept delivery of the property, to & 


charge on the property, as against the. 


` seller-and all persons claiming under 
him, to the extent of the seller’s interest 
in the property, for the amount of any 
purchase money properly paid by the 
buyer in anticipation of the delivery ard 
for interest on such amount; and when 
he properly declines to accept the del- 
very, also for the earnest (if any) anc 
for the costs (if any) awarded to him of 
a suit to compel specific performance of 
the contract or to obtain a decree for ics 
rescission,” 


44, It seems to me that under S. 
of the T. P. Act the moment earnest 
money is paid it forms a charge on tke 
immoveable property. This is the posi- 
tion under the Indian Law. It follows 
that it is a charge for repayment of tre 
earnest money, If that is so, how far this 
is consistent with the right of forfeiture 
of deposit as laid down in the judgment 
in the English cases? Under S, 55 (6) the 
buyer has a.charge on the immoveab-e 
property not only for the purchase 
money but also for the earnest, It is a 
statutory charge. The buyer will be en- 
titled to the statutory charge in respect 
of the purchase money unless he has 
improperly declined to accept delivery 
of the property and for the earnest when 
he properly declines to accept delivery. 
It follows, therefore, that under the sub- 
section unless the buyer properly de- 
clines to. accept delivery the charge for 
the earnest money will remain from the 
time of payment. This section, however, 
begins with the words “In the absenze 
of the contract to the contrary”, So, if 
there is a contract contrary to S. 55 (£), 
namely, if the parties expressly stipu- 
late that the purchase money will nət 
form the charge on the property or it 
will be released from the charge on cer- 
tain circumstances or that earnest money 
would be forfeited under certain circum- 
stances the provisions of sub-sec, (8) 
will not be attracted. But mere fact that 
money is described as earnest does not 
make the contract to the contrary with- 
in the meaning of this sub-section, Tt 
seems to me that mere use of the word 
‘earnest’ would not be sufficient to ez- 
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clude the operation of S5. 55 (6), Admit- 
tedly, there is no express term to the 
contrary in the facts of the present case. 
There is also no evidence as to whether 
the parties by using the word ‘earnest’ 
excluded the operation of sub-sec. (6). 
These are all questions of fact, Therefore, 
the rule in sub-sec. (6) would be at- 
tracted, viz., that the buyer will be en- 
titled to the benefit of charge unless the 
buyer properly (improperly?) declines to 
accept delivery. It follows, therefore, 
that if the buyer improperly ‘declines to 
accept’ delivery he is not entitled to a 
charge under sub-sec. (6), So, although, 
this is a statutory charge under 3. 55 (6), 
but to answer whether the seller can 
forfeit the earnest, ultimately, the same 
question arises, viz, has the buyer re- 
pudiated the contract? 


45. Mr. Bhabra has relied or the de- 
cision of the Privy Council in Chiranjit 
Singh v, Har Swarup, AIR 1926 >C 1 and 
submitted that there was forfe:ture of 
earnest money in case of immovable pro- 
perty in that case, But it should be noted 
that in the facts of that case the buyer 
of the immovable property was unable 
to purchase the same due to certain un- 
avoidable circumstances and informed 
the same to the seller by telegram, . On 
the admitted facts of that case, the trans- 
action failed due to default or failure of 
the purchaser. So, no question of charge 
under 8S, 55 (6) of the T. P. Act arose or 
could arise under the facts of that case. 


46. Now with regard to the question 
whether buyer has repudiated the con- 
tract on the facts of this case, it does 
not appear that the  plaintiff-purchaser 
has committed any breach amounting to 
repudiation, There is no issue as to for- 
feiture of earnest money and also there 
is no oral evidence directed to that effect. 
My learned brother has discussed the 
point in detail and I do not wish to add. 


47. It is not necessary to deal with 
other points as the same have been 
dealt with by my learned brother and I 
agree with the same. 


48. In this view of the matter, I also 
agree with my learned brother that the 
cross-objection must fail, I also agree 
with the decree and order passed by my 
learned ‘brother, : 
Order accordingly. 
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P. K. BANERJEE AND G. N. RAY, JJ. 
The Institution of Engineers (India) 
and another, Petitioners v, Bishnu Pada 
Bag and another, Opposite Parties, 
C. R. No. 1464 of 1977, D/-~ 20-12-1977. 
Civil P. C. (1908), 0O. 39, R. 7 — Ins- 
pection of subject-matter of suit — No 
commission can be issued for purpose of 
collecting evidence in suit. ATR 1961 SC 
218 and AIR 1953 Raj 218 Rel. on. i 
(Para 4) 
Anno: AIR Comm, C. P, C. (8th Edn.) 
O. 39, R. 7, N. L - 


Cases Referred : 


AIR 1977 Noc 120 C (Pat) 53 
AIR 1975 All 399, > 

AIR 1972 Pat 499 

AIR 1964 SC 1249 - 
. AIR 1961 SC 218: 1961 (1) Cri LJ 322 
AIR 1958 Raj 218 , 

AIR 1949 Mad 835 

AIR 1928 Mad 1129 
` (1913) ILR 37 Bom 347 


Saktinath Mukherjee and Subrata Ray, 
for Petitioners; K. K. Maitra and Asit 
Kr. Banerjee, for Opposite Parties, 

G. N. RAY,- J. :— This Rule. is directed 
against the ex parte order No, 3 dated 
6th Jan. 1977 and the ex parte, order 
No. 7 dated 11th Jan, 1977 under §, 151 


weiewwgah bh Pp 


and O. 39 R. 7 of the Civil P, C. direct- 
ing for issuing a writ of commission 
since modified by another ex parte 


order No. 8 dated 14th Jan. 1977 passed 
by the learned Subordinate Judge, 4th 
Coùrt, Alipore in Title Suit No. 2 of 1977. 
The aforesaid Title Suit. 2 of 1977 was 
instituted by the plaintiff opposite party 
' No, 1 inter alia praying for leave under 
O. 1. R. 8 of the Civil P. C. for a 
declaration that the resolutions passed 
in the three meetings dated Oct. 31, 1976 
and Nov. 1, 1976 by the Institution of 
Engineers (India) were illegal, arbitrary 
and void and also for a decree for per- 
manent injunction restraining the defen- 
dants to carry into effect any of the re- 
solutions passed in the said meeting 
and. for other ancillary reliefs, 


2. The short facts of the case are that 
the petitioner No. 1 viz. the Institution 
of Engineers (India) was initially incor- 
porated at Madras in 1919 under the 
Indian Companies Act and under the 
Royal Charter granted to the said insti- 
tution, the said institution is constituted 
and administered in the manner as laid 
-, BV/CV/A562/78/JHS 
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Chronological Paras 


‘tend that after the 


down in its Bye-laws and regulations 
from time to time. Under the Bye-laws 
existing from time to time the Council 
of the Institution was empowered to 
make or amend or rescind regulations .so 
that the same are not repugnant to the 
Charter and Bye-laws. It further appears 
that after consideration of suggestion 
from the local centres of the Institution 


„at its 489th meeting held at Shillong on 


the 31st May, 1975 and 490th meeting 
held in New Delhi on the 17th Aug, 1976 
the Council passed various resolutions 
recommending changes in the Bye-laws 
and the Regulation, inter alia, relating 
to the: proposed new constitution of the 
Council and allied matters, On 31st Oct. 
1976, an extra ordinary general meeting 
was held for considering the proposed 
amendment of the Bye-laws and accord- 
ing to the petitioner viz, The Institution 
of Engineers, the proposed amendment of 
the Bye-laws was passed on the said date. 
For the purpose of the said meeting pro- 
xies held by the persons concerned were 
ascertained and declared at the meeting. 
After the said resolution was passed 
adopting the proposed amendments of 
the Bye-laws, a special general meeting 
was also held on the said date and in 
the said spécial general meeting the pro- 
posed amendments to the regulations 
were also approved and the proxy forms 
submitted for’ the said’ meeting were 
counted. On Nov. 1, 1976 another special 
general meeting was held and the said 
meeting was a requisition meeting, The 
said requisition meeting did not pertain 


‘to change ‘the Bye-laws and regulations 


but was concerning the proposed Council 
resolution recommending to Government 
for formation of an all India services 
for Engineers and after discussion the 
said resolution was put to vote and lost 
and the proceedings of the said meeting 
were duly published. The petitioners con- 
institution of the 
said Title Suit No. 2 of 1977, the plain- 
tiff wrongfully obtained ex parte order 
under Section 151 read with O. 39 R. 7 
C. P. C. which was modified by another 
ex parte order dated 14th Jan. 1977 for 
appointment of a pleader Commissioner 
for the purpose’ of preparation of the 
proxy vote from Utkal on the allegation. 
that the counting of proxy forms was 
wrong. The petitioner, thereafter, made 
an application under Section 151 of the 
C.P.C. praying setting aside the ex parte 


order and the. plaintiff filed a written 
objection to the said application under 
S. 15l of the C.P.C, but the said applica~ 
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tion of the. defendant was rejected and 
the learned pleader Commissioner was 
directed to proceed with the inventory 
commission and to submit his report. It 
may be stated in this connection that by 
the first ex parte order the learned pleac- 
er Commissioner was directed to count 
the proxy votes from Utkal and to pre- 
pare an inventory of such proxy votes 
and to bring those votes to the Court 
under sealed cover duly signed by the 
parties and by the amended order om 
14th Jan, 1977 the pleader Commissioner 
was directed to count the proxy votes 
from Utkal and others and to perform 
the other works as indicated in tke 
earlier order, namely, Order . No. 7 dated 
llth Jan. 1977, 


3. Mr, Saktinath Mukherjee, the 
learned Advocate appearing for the pet:- 
tioners contends that the said ex parte 
orders were per se illegal inasmuch es 
there cannot be any commission for the 
purpose of fishing out evidence, Mr 
Mukherjee submitted that the subjeci- 
matter of the suit was not the proxy form 
and wrong counting of proxy forms may 
-be an evidence favourable to the plain- 
tiff but it was not the duty of the Court 
to help the plaintiff to fish out such evi- 
dence of wrongful counting of proxy 
votes by appointing a Pleader Commis~ 
sioner for the purpose, Mr. “Mukherjee, 
further submitted that O. 39 R. 7 applies 
to the subject matter of the suit and nct 
to any evidence in a suit. Mr. Mukherjee 
also submitted that even under S. 151, 
such commission could not be issued by 
the court because issue of an inventory 
commission for helping a party to fisa 
out evidence is opposed to justice, In 
this connection Mr. Mukherjee relied on 
a decision of the Supreme Court in th2 
case of Padam Sen v. State of U. P, re- 
ported in AIR 1061 SC 218. It was held 
in the said case that if there is any allega- 
tion that certain documents are forgec, 
the party can prove. forgery by evidenc2 
but it was not the business of the Court 
to collect evidence for thé party. Mr. 


-Mukherjee further submitted that even 


in the case of interrogatories, it is an 
accepted principle of law that interroga- 
tories should not- be prolix, oppressive, 
unnecessary or scandalous nor such in- 
terrogatories 
are intended for fishing out a case for a 
party, For this contention of Mr, Mukher- 
jee, reliance was made in a case reported 
in (1913) ILR 37 Bom 347, Mr. Mukherjee 
also relied ona decision reported in 
AIR 1958 Raj 218 where it was held that 


é 


should be allowed which . 
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under O. 39 R. 7 of the C.P.C. it was 
not open to the Court to seize certain 
documents for the purpose of use of the 
same as evidence in the case, Mr. Muk- 
herjee also raised further objection as to 
the propriety of the impugned orders. Mr. 
Mukherjee submitted that the pleader 
Commissioner was appointed by the Court 
below for inventory of the proxy votes 
of all States duly signed by the parties 
to be brought before the court. Mr. 
Mukherjee submitted that inspection of 
ballot papers should not be ordinarily 
made but if it is essentially necessary to 
be inspected, the same should be made 
as a lest resort and with great care and 
caution. In this connection Mr, Muk- 
herjee relied on a decision reported in 
AIR 1928 Mad 1129 wherein it was held 
that order for inspection of ballct papers 
may be made with greatest circumspec~ 
‘tion and if they are to be inspected at all 
it should be made by a Judge himself or 
by a subordinate in whose impartiality 
he has extreme confidence and the par- 
ties themselves should never have any 
access on the ballot papers, Tne said 
case related to a dispute concerning an 
election under the Municipal Act, Simi- 
lar view was also expressed in another 
decision reported in AIR 1949 Mad 
835 and it was held in the said case that 
the mode in which a voter has exercised 
his right of franchise should not be dis- 
covered whenever there is any dispute 
and ‘before any order for inspection is 
made, there must be satisfaction of the 
Court on evidence on oath that such in- 
spection is necessary and a very strong 
case is required to be made out to justify 
the production of ballot papers, Mr. 
Mukherjee contended that it is quite ap- 
parent from the plaint that the plaintiff 
raised objection about counting of some 
proxy votes concerning Utkal in respect 
of a meeting held in a particular day but 
the learned Judge by his subsequent 
order directed for inventory of all the 
ballot papers relating to Utkal and other 
States even though there was and could 
not be any objection about the irregular- 
ity of counting of proxy votes in respect 
of other States. 


4. Mr. Maitra the learned Advocate 
appearing for the plaintiff/opposite party 
submitted that the revisional aplication 
under S. 115 of the C. P. C. is not main- 
tainable because by the impugnec orders, 
the case has not ‘been decided and in sup- 
port of his said contention he relied on 
a decision. in the case of Gyanand Chow- 
dhury v. Jayanand Chowdhury reported 
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in AIR 1977 NOC No. 120 C. (Pat) P. 
53, In the said case, reference was made 
to another case reported in AIR 1972 
Pat 499. But this contention of Mr. 
Maitra cannot be accepted ‘because it has 
been provided for in S. 115 C.P.C., as 
amended that interlocutory orders may 
also be challenged within the definition 
of a case decided. The explanation of 
sub-sec, (1) of S, 115 as amended provi- 
des as follows :— 


In this sub-section the expression “anv 
ease which has been decided” includes 
any order made or any order deciding an 
issue, in the course of a suit or other 
proceeding, 


Mr, Maitra next contended that irregu- 
larities about the counting of ballot pa- 
pers and proxy votes were referred to in 
Annexure E/1 to the plaint and as such 
it cannot be contended that the dispute 
was related only to the proxy votes of 
Orissa, Mr, Maitra, further contended 
that for passing an order under O. 39 
R. 7 of the C.P.C. it is not necessary 
that the said provision must confine to 
the subject-matter of the suit itself and 
appropriate order can be passed under 
O. 39 R. 7 C.P.C. even in respect of 
matters in respect of which any question 
may arise in the suit and for this propo- 
sition Mr. Maitra relied on a decision 
reported in AIR 1975 All 399. It may be 
stated in this connection that even assum~ 
ing that the provision of O., 39 R. 7 
mey relate not only to the subject mat- 
ter of the suit but also in other matters 
in which any question may arise relating 
to the suit, no commission can be issued 
for the purpose of collecting evidence 
in a suit. In any event, such commission 
should not be issued “or making invento- 
ries relating to ballot papers by ex parte 
orders without proper verification as to 
the essential requirement of such a step 
even in a case where O. 39 R, 7 C. P, C. 
is otherwise applicable. Mr, Maitra, fur- 
ther contended that in appropriate cases, 
the Election Tribunal has looked into the 
ballot papers for ascertaining the posi- 
tion and in this context he refers to a 
decision reported in AIR 1964 SC 1249. It 
may be stated that as a proposition of 
law it cannot be said that even in ap- 


propriate cases the ballot papers cannot - 


be looked into by the Court for proper 
adjudication of a dispute between the 
parties but what is emphasised is that 
such action should not be taken without 
extreme care and caution and only in 
such cases where inspection of ballot 
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papers is essentially necessary for proper 
adjudication and the Court is satisfied on 
evidence that such extreme step is neces- 
sary. Mr, Maitra further contended that 
issue of an inventory commission is a 
matter of discretion of the Court and if 
the Court has exercised such discretion 
there should be no interference under 
S. 115 C. P, C, particularly when such 
exercise of discretion is not perverse. 
‘The question of exercising discretion, 
however, does not arise in this case be- 
cause we are of the view that an inven- 
tory commission cannot be issued for the 
purpose of fishing out some evidence 
which may be adduced by either of the 
parties in the suit. It is, therefore, an 
improper exercise of jurisdiction by the 
Court below and such improper exercise 
has occasioned méterial failure of justice. 
The Rule is. therefore, made absolute. 
There will . however, be no order as to 
costs. The prayer for stay of the opera- 
tion of the order is refused. 


BANERJEE, J.:— I agree. 
Rule made absolute. 
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I. T. C. Limited, Plaintiff v. M, M. P. 
Lines Pvt, Ltd. and others, Defendants. 
. Suit .No. 267 of 1974, D/- 15-12-1977. 

(A) Civil P. C, (5 of 1908), O. 6 R. 17 
— Amendment of plaint —— Amendment 
adding time-barred claim — Not permis- 
sible. i 

There is no limitation as such for av- 
plication for amendment. But in granting 
an application for amendment if there 
is any question’ of the introduction of 
any cause of action, which would be bar- 


‘red by lapse of time if a new suit was 


instituted on that cause of action, that 
is a factor which the Court should take 
into consideration in allowing such 
amendment application, But the limita- 
tion as such isnot the only deciding and 
guiding factor. AIR 1957 SC 357, Rel. on. 
(Para 4) 
Anno: AIR Comm. C., P. C, (8th Edn.) 
O. 6, R. 17 N. 5. 
(B) Limitation Act (36 of 1963), 
Arts. 44 and 58 — Starting point of 
limitation — Claim by assignee of insur- 





ance policy — Limitation when starts 
running, i 
CV/CV/A869/78/KHA/WNG 
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X borrowed money from Y, X pledged 
a trawler which was insured with an 
Insurance Company. The trawler got lost. 
A suit was filed against X and the Com- 
pany by Y claiming inter alia, that hs 
was entitled to the benefit under th2 
policy, The Company filed a written 
statement stating that it had paid th=2 
amount under the policy to X, Thereor, 
Y made an application for amendment ef 
the plaint seeking for a declaration that 
the payment made by the Company did 
not absolve it of its liability as the pay- 
ment was illegal, fraudulent and collu- 
sive. It was contended by the Compan 
that the application was not maintainable 
as it introduced a new cause of action in 
respect of which a suit on the policy 
would be time-barred as limitation would 
start running when the trawler was lost. 
The question in issue was whether limi- 
tation started to run from the date of 
the loss of the trawler or the date of 
denial of its liability by the Company in 
the written statement. It was held that 
uncer Art; 44 (b) time would start runn- 
ing when the Company denied its liability 
uncer the policy by way of its written 
statement. Under Art, 58 also the ter- 
minus a quo would be the same as ¥ 
would have the cause of action only 
upon the denial of its liability by the 
Company. Hence the suit would be with- 
in limitation and the application fo? 
amendment was maintainable. (Para 4) 

Anno: AIR Comm, Limitation Act (5th 
Edn.) Art, 44 Notes, 3 & 4, 


Cases Referred: 
AIR 1974 SC 1719 
AIR 1965 SC 1008 
(1959) 63 Cal WN 877 
AIR 1957 SC 357 
AIR 1957 SC 363 
(1893) ILR 20 Cal 899 
P. Ginwala with B. R, Gupta and P. 
Chowdhury, for Plaintiff, Anindya Mitra 
with G. K. Biswas (for No, 1), Miss 
Shyama Poddar with Dipak Dey (for 
No. 4), S. K. Lahiry (for No. 5) and Hirak 
Mitra (for No, 6) for Defendants, 


ORDER :— This is an application for 
amendment of the plaint, The suit in 
question was filed on 25th June, 1974 
The Masters Summons for the applica- 
tion for amendment of the plaint was 
taken out on 25th Júne, 1977. The sum- 
mons was made returnable on the 4th 
July, 1977 and on the 4th July, 1977 direc- 
tions for affidavits were obtained from 
the Court. The suit is by the plaintiff. 
I. T.C. Ltd, against seven defendants. 
The main defendant, however, is the de- 


Chronological Paras 
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fendant No. 1 and the plaintiff alleged 
that the defendant No. 1, of which the 
defendants Nos. 2 and 3 are the Directors 
and guarantors, had borrowed some 
money and the plaintiff had agreed to 
lend and advance to the defendant No. 1 
the said moneys on, inter alia, the terms 
that they would pledge two Trawlers to 
the plaintiff as security for repayment of 
the amounts advanced, Both the trawlers 
were insurei with the National Insurance 
Company Ltd, being the defendant No. 5 
herein. The material fact for the present 
purpose is that one of the Trawlers viz. 
Akash: Maru was lost on 15th Sept, 1973. 
It is alleged that on 30th Oct. 1973 the 
plaintiff wrote to the defendant No. 5 
about the assignment of the policies of 
the insurance in favour of the plaintiff 
and claimed damages payable under the 
insurance. policies, On 3rd Nov, 1973 the 
defendant No, 5 wrote back to say that 
the defendant No. 5 was not informed 
about the assignment of the policies, 
Thereafter the suit was filed, as I have 
mentioned before, on the 25th June, 1974 
and there was an order of injunction res- 
training the insurance company from 
making any payment to the defendant 
No. 1, In opposition to that application on 
the 27th June, 1974 on behalf of the de- 
fendant No. 5 a statemen: was made in 
Court stating that in respect of Akashi 
Maru the amount covered by the policy 
had been paid to the defendant No. 1. 
Originally the plaintiff in the suit had 
claimed, inter alia, a decree for specific 
performance against the first defendant 
and a declaration that the plaintiff is 
entitled to a lien or charge on the Traw- 
lers to secure the said amount of 
Rs. 5,22,000/ and a further declaration, 
inter alia, that the plaintiff is entitled to 
the benefit of the insurance policies men- 
tioned in para 8 of the pleint and to any 
moneys payable thereunder and such 
moneys are charged with liability for 
payment of the plaintiffs claim and for 
other relief to which it is not necessary 
for me to refer for the purpose of this 
application, 


2. In the proposed amendment, the 
plaintiff seeks to amend the plaint by 
stating that the payment made by the 
5th defendant had been made with know- 
ledge of the assignment and was there- 
fore illegal and made fraudulently and 
in collusion with the first and the fifth 
defendants. Consequently the plaintiff 
has sought to amend the prayers in the 
plaint by asking a declaration that the 
payment made by the fifth defendant 
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under the policies has not discharged the 
fifth defendant of its liability to pay the 
plaintiff and a decree to pay Rs, 5 lakhs 
or Rs, 3 lacs as to be determined by this 
Court. . 


3. On behalf of the respondents, viz., 
the respondents Nos. 1 and 5, it was urg- 
ed that the amendments sought to intro- 
duce a new cause of action and, there- 
fore, it should not be allowed. It was 
further submitted that the amendment 
sought to introduce a claim on cause of 
action which had become barred by lapse 
of time. Reliance in this connection was 
placed on Art. 44 (b) of the Schedule to 
the Limitation Act, 1963, It was said that 
the period of limitation for a cause of 
action on a policy of insurance of this 
nature starts from the date of the occur- 
rence causing the-loss, or where the 
claim on policy is denied, either wholly 
or partly, the date of such denial, and 
the period of limitation is 3 years from 
the accrual of the cause of action. 


4. Now, the question in this case is 
when did the cause of action arise? The 
loss indisputably had occurred on the 
15th Sept., 1973. Therefore, the applica- 
tion for amendment. even if it is taken 
to have been made on the- 25th June, 
1977, was beyond the period of 3 years 


` + from the date of occurrence causing the 


loss. But learned advocate for the res- 
pondent No, 5 contended and, in my 
opinion, rightly, that, the second limb of 
the article from which the period began 
to run, extends the period in favour of 
the plaintiff. Therefore, where the claim 
on the policy is denied either wholly or 
partly, the limitation begins from the 
date of such denial, Now, in this: ‘case 
then it has to be found out when the 
claim on the policy has been denied, On 
behalf of the petitioner it was urged. that 
the claim on the policy has been denied 


on the date when statement was made in. 


the written statement filed on the 23rd 
May, 1975. On behalf of the respondent 
No. 1, However, it was urged that the 
claim on the policy has not been denied 
at all in this case, If one accepts this 
argument urged on behalf of the respon- 
dent No, 1 that the claim on- the policy 
has not been denied but on the other 
hand the claim on the policy has “been 
discharged, then, of course, the present 
claim of the plaintiff cannot be said to 
have become barred by virtue of cl. (b) 
of Art. 44 of the Schedule to the Limi- 
tation Act. Article 56 of the Limitation 
Act states that for a declaration of the 
_ nature that the plaintiff has sought for, 
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the period of limitation is 3 years when 
the right to sue accrues, Then again, the 
question would be for a suit of this na- 
ture, when can one say the right to sue 


accrued? Now, in. this case the 
correct position in my opinion, 
is that the defendant No.5 is deny- 


ing the claim of the plaintiff to get 
payment, in the facts and circumstances 
of the case, on the policy as assigned to 
them. Therefore, either way one looks at 
it, either under cl, (bi of Art. 44 or Arti- 
cle 58, the period of limitation would 
run from the time when the defendant 
No. 5 denies the claim of the plaintiff to 
get the payment of the money on the 
policy as assigned to them, Such would 
be the date because that would be the 
time when the claim on the assigned 
policy is denied to the. plaintiff. That 
would also be the date when the. plain- 
tiff becomes entitled to obtain a de- 
claration that the plaintiff has a right to 
get payment on the denial of that. right 
by the defendant. Looked at it from that 
point of view, in my opinion, in.this case 
the period: of limitation would begin ‘to .. 
run, as was urged on behalf of the peti- ` 
ticner, from the 23rd Mav, 1975. If that 
is the position, then of course the appli- 
cation, even if it is treated as an appli- 
cation made on the dth July. 1977. can- 
not be rejected on the ground of limita- 
tion. It is well known. however. that]: 
there is no limitation as such for appli- 
cation for amendment. But in granting 
an application for amendment if there 
is any question of the introduction of 
any cause of action. which would be 
barred by lapse of time if a new suit was 
instituted on that cause of actz:on, that 
is a factor which the Court should and 
as has been enjoined take into considera- 
tion in allowing such an amendment ap- 
plication. But the limitation .¢s such is 
not the only deciding and guiding factor. 
It is one of the eleriients that should be 
taken into consideration in deeling . with 
the justice of the situation. In this con- 
nection reference may be made ta the 
observations of the Supreme Court in 
the case of Leach & Co. Ltd, v. M/s. Jar- 
dine Skinner & Co., AIR 1957 SC 357. 
In the instant case the present emend- 
ment sought is not foreign to she claim. 
It arises out of the claim originally made. 
The claim arises out of an attempt or 
payment made by the fifth . defendant. 
The controversy is that thé fifth defen- 
dant had knowledge, according to the 
petitioner, of such an assignment. The 


fifth defendant denies such kncwledge of 


4 


“kave viewéd the original plaint, 
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assignment. In the pleading originally 
framed the ingredients of this contro- 
versy were pleaded but this has now 
been clarified ahd made into a new form 
of action’as was the case before the 
Supreme Court in the decision referred 
to hereinbefore, The Supreme Court also 
reiterated the same principles in the case 
of P, H, Patil v. K. S. Patil, AIR 1957 SC 
363. On behalf of the respondents, how- 
ever, relianee was placed on a decisicn 
in the case of Bombay Corporation v. 
Pancham, AIR 1965 SC 1008 in aid of 
the proposition that fraud, as sought -0 
be pleaded in the instant case, is a new 
cause of action and relying on the obser- 
vations of the Supreme Court in the case 
of Shanti Kumar v, H. Ins, Co., New 
York, AIR 1974 SC 1719 on behalf of the 
respondent it was urged that where vesi- 
ed right was sought to be divested by 
allowing an amendment, the Court 
should not do so unless the Court found 
on materials’ the reason for doing so, I0 
this case there is, in my opinion, looked 
at it from the point of view in which T 
‘ there 
is no question of divesting any vested 
right of the defendant, Furthermore, as 
I said, the claim proposed to be made 


. was embedded in the original pleading 


and is certainly not foreign to the claim. 


5. There is another point that was 
taken. In this case it was stated that the 
limitation ran from the 23rd of Jure, 
1974 when statement about the paymeat 
was made in Court and if that was the 


- position, then by the 27th June, 197, 


if the present amendment sought to be a 
new claim, would become barred by limi- 
tation, On the other hand, on behalf pf 
the petitioner it was urged that the suri- 
mons was taken out on the 25th June, 
1977 and therefore, the application 
should be deemed to have been made on. 
that.date. In the case of Govind Das: v. 
Pran Kumar, (1959) 63 Cal WN. 877, the 
Division Bench of this Court has held 
that the Master when he, discharged 
functions under R. 3 or R. 5 of Chaptar 
VI of the Rules of this Court, could not 
be said to be doing- any judicial act 
These were purely ministerial acts, Taz- 
ing out of a ‘chambers summons, to 
which the Master had affixed his signa- 
ture, did not amount to. making an a> 
plication to the Court. The Division 
Bench observed following the decision in 
the case of Khetter 
Kassy Nath Sett, (1893) ILR 20 Cal 899, 
that taking out of a chambers summors, 
to which the Master had affixed his sig- 
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nature, does not amount to making an 
application to the Court. On this autho- 
rity it was contended that the applica- 
tion to the Court was not made prior to 
the 4th July, 1977 and if the amendment 
sought to introduce new cause of action 
from the date 27th June, 1974, then that 
would have become barred when the ap- 
plication was made. It however, appears 
that S. 3, sub-sec, (2) cl. (c) of the Limi- 
tation Act, 1963 provides that an appli- 


` cation by notice of motion is mede when 


the application is presented to the pro- 
per officer of that Court, There was prior 
to the Limitation Act, 1962, certain 
amount of controversy between the dif- 
ferent High Courts as to when an appli- 
cation by notice of motion in a High 
Court can be treated to have been made 
to the Court. That was set at rest by the 
provisions of cl, (c) of sub-sec, (2) of 
S. 3 of the Limitation Act, 1963. The 
basis upon which the Division Bench of 
this Court in the decision referred to 
(Govind Das y, Pran Kumar, (1959) 63 
Cal WN 877) proceeded was the authority 
of the Division Bench of this Court ` in 
the case of. Khetter Mohun. Sing v. 
Kassy Nath Sett, (1893) ILR 2C Cal 899 
and the ratio of the said decision was 
that an application could not be said to 
be made until notice was given by the 
summons, and therefore, the ratio upon 
which the Division Bench proceeded was 
that until notice had been given, the 
application. could not be said to have 
been made, Notice by the different pro- 
cedures of the High Court might be 
given either. by notice of motion or by 
Chambers Summons. If that is the posi~ 
tion, then, in -my opinion, the principle 
of cl, (e) of sub-sec, (2) of S. 3 would be 
applicable in this case and the applica- 
tion in this case was to be made when 
the notice of the summons was taken out, 
that is.to say, on the 25th June, 1977. 
But in the view that I have taken on the 
other aspect of the matter that the time 
had not started to run until the. state- 
ments filed in the written statements of 
May, 1975, I need not rest my decision 
in allowing this application on this 
aspect of the matter, 


6. For- the reasons aforesaid, the 
prayer for amendment is allowed and 
there will be an order in terms of pray- 
ers (i), (ii) and (iii), The amendments to 


- be effected within 3 weeks on a signed. 
Mohun Sing ` v. scopy of the minutes. The applicant will 


pay the costs of this application to the 
different sets of appearing . respondents 
and also the cost of additional written . 
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statements, if any. This order however, 
will not prejudice the rights and cón- 
tentioris of the parties, The plaintiff, 
within a fortnight from the amendment 
being effected will serve upon the defen- 
dants copies of the amended plaint and 
the defendants will be at liberty to file 
additional written statements, if any 
within a fortriight therefrom. 
Application allowed. 
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_ Bibhuti Bhusan Chakravarti and an- 
other, Petitioners v. Tarun Gupta, Res- 
pondent. 

Suit No. 218 of 1977, D/- 8-12-1977. 

Limitation Act (36 of 1963), Art, 74 — 
Starting point — Termination of prose- 
cution — Criminal proceedings quashed. 
by High Court == Application to Sup- 
réme Court for leave to appeal dismiss- 
ed — Whether such application makes 
the appéal pending and extends limita- 
tion = (Constitution. of India, Art. 136). 


The Criminal Proceedings instituted 
against B were quashed by the High 
Court on 22-2-1975. The complainant 


made an application to the Supreme 
Court om 25-2-1976 for leave to appeal. 
B was served with the notice of thé ap- 
plication on 14-9-1976, The application 
was dismissed on 6-12-1976. B instituted 
a suit for malicious prosecution against 
the complainant on 1-4-1977, The suit 


would obviously be barred by limitation 


if the starting poitit was taken to be 
22#2+1975 (i.e, the date on which the 
criminal procéedings were quashed). 
The question was whether the applied- 
tion for leave to appeal extended ` thè 
limitation, 


- Held that as the Art; 136 of the Con- 
stitution enjoins, there is no right ` of 
Appeal as such directly büt the right-is 
upon grant.of such leave by “the Sup- 
reme Court. Filing of an application 
doés nót make the appeal pending in the 
Supreme Court because the appeal would 
be pending only on the grant of the 
leave to appeal and indeed in this case 
B had notice of stich filing of the appli- 
cation on 14-9-1976 after the period of 
liniitation had expired, that is to say; 
after one year from the date of quashing 
-òf the crimiinal proceedings by the High 
Colirt on 22-2-1975, In such 4 circiim- 
stance, stich a leave application which 
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was filed on 25th Feb., 1976 cannot be 
taken. advantage of by B for extending 
the period of limitation, In that view of 
the matter, the suit had become barred 
by lapse of time. Case law discussed, 
(Para 4) 
‘Anno: AIR Comm, Limitation Act (4th 
Edn.), Art, 74 N, 5. 


Cases Referred: Chronological Paras 
AIR 1968 Bom 21:1968 Cri LJ 23 3 
AIR 1958 SC 1036 3 
AIR 1938 Mad 349 (FB) 3 
AIR 1930 All 326 3 
AIR 1922 Bom 209 3 

Anindya Mitra. for Petitioners; San- 


kardas Banerji’ with Ahin Chowdhury, 
for Respondent. 


ORDER :— Bibhuti Bhusan Chakra~ 
vati, as Managing Director of the Super- 
intendence Company cf India Pvt, Ltd. 
and the Superintendence Company of 
India’ Pvt. Ltd, have instituted Suit No. 
218 of 1977 on or about 1st April, 1977 
in this Court against one Tarun Gupta 
residing at Mitralaya near Dhaneswar 
Temple P.O, & Dist, Dhanbad---in ‘the 
State of Bihar. The plaintiffs have alleg- 
ed that the- plaintiff No, 1 was the -Ma- 
naging Director of the plaintiff No, 2 
and-the defendant was an employee of 
the plaintiff No. 2, In January, 1970, the 
defendant was employed by the plaintiff 
as the Manager of Dhanbad Division of 
the plaintiff No: 2 at a total remunera~ 
tion of Rs. 795 per month and a service 
agreement was executed between the 
plaintiff No. Z and defendant on 9th 
Jan. 1970 at Calcutta, Jt is stated that 
the principal object of the agreement 
was to. prevent the defendant from uti- 
lising the trade secrets to the advantage 
of the rivals of the plaintiffs to the de- 
triment of the plaintiffs during the cur- 
rency of the agreement, It is, further, 
alleged that on 18th Aug., 1972 the de- 
fendant maliciously and without reason- 
able ot probable cause lodged a false com- 
plaint before the Sub-divisional Magis- 
trate, Dhanbad against plaintiff No, 1. 
Bibhuti ‘Bhusan Chakrabarty alleging of 
fencés under Ss. 506 and 420 of thé 
LP.C, In the said complaint it had been 
alleged that the plaintiff No, 1 had 
cheated the defendant by  dishonestly 
inducing him’ to sign the aforesaid agree- 
ment dated 9th Jan., 1970, The summons 
of .the said criminal proceedings initiat- 


- ed by the deferidant, as aforesaid, was 


served on the plaintiff No. 1 at 46/C, 
Chowrirnghee Road, Calcutta within the 
jurisdiction of this High Court, The 
plaintiff Nö, 1 thereafter in pursuance of 
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the summons appeared before the Sub- 
divisional Magistrate, Dhanbad on or 
about 7th Sept., 1972 and thereafter cn 
various dates when the case was taken 
up and heard and when witnesses cn 
behalf of the prosecution and defence 
were examined, After hearing the wiz- 
nesses. the trying Magistrate framed 
charges against the plaintiff No, 1 for en 
offence under Section 420 of the Indien 
Penal Code, Against the said proceedings, 
the plaintiff No. 1 moved the Patna 
High Court for revision. By an order 
dated 22nd Feb., 1975 the High Court 
at Patna was pleased to quash the ed- 
minal proceedings, Against the said 
order of the Patna High Court, the d2- 
fendant, the petitioner herein, sought to 
move the Hon’ble Supreme Court of 
India on or about 25th Feb., 1976 for 
leave to prefer an appeal from the said 
order and judgment of the Hon’ble High 
Court at Patna, The plaintiff had enter- 
ed caveat under the Supreme Court 
Rules and the plaintiff No. 1 was serv2d 
with the notice of application for leave 
-to appeal on i4th Sept., 1976. On or 
about 6th December, 1976 the Supreme 
Court dismissed the application for leave 
to appeal to Supreme Court against the 
order of the Hon’ble High Court at Pat- 
na. The present suit was instituted on 
Ist April. 1977 for damages for malicicus 
prosecution. The plaintiffs have claimed 
compensation for damages for Rupees 
1,16,304.20 as per particulars below: 
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(i) Expenses incurred 
in connection with the 
criminal proceedings in 
Dhanbad Court case no. 
MP-83/72 

(ii) Expenses incurred in 
Patna High Court Cri- 
minal Miscellaneous 
Case No. 2486 of 1973 

(iii) Expenses incurred in 
the Hon'ble Supreme 
Court in Special Leave 
Application No. 903 of. 
1976 Rs. 

(iv) Loss and damages 
resulting from the 
plaintiff No. 1 being 
prevented from attend- 
ing to his work by 
reason of the criminal 
proceedings 

(v) Damages for injury 
to reputation and 
humiliation Rs. 


Rs. 8,419.90 


Rs. 12,609.10 


20,275.20 


Rs. 25,000.00 


50,000.00 
Total. Rs. 1,16,304.20 


(S. Mukharji:) {Prs, 1-3] Cal. 303 


After obtaining leave under Cl, 12 of the 
Letters Patent the plaintiffs have insti- 
tuted this suit., 


2. This application has been made by 
the defendant for revocation of leave 
under Cl, 12 of the Letters Patent on the 
ground of balance of convenience and 
‘secondly for dismissal of the suit on the 
ground of limitation, Jt is indisputable 
that the summons of the criminal pro- 
ceedings was served on the plaintiff No. 
1 at Calcutta within the jurisdiction 
of this Court. Therefore, in a suit - for 
damages for malicious prosecution un- 
doubtedly a part of the cause of action 
had arisen within the jurisdiction of 
this Court, The first question that was 
argued on behalf of the petitioner was 
that on the face of the plaint, the claim 
of the plaintiffs’ had become barred by 
lapse of time, Article 74 of the Limita- 
tion Act, 1963 provides that for a suit 
for compensation for malicious prosecu- 
tion the limitation would be one year 
from “when the plaintiff is acquitted or 
the prosecution is otherwise terminated’. 
In this case, as I have noticed before, 
the Hon’ble Patna High Court quashed 
the charges against plaintiff No. 1 on or 
about 22nd Feb., 1975, So, from one point 
of view, it is apparent that the prosecu- 
tion sought to be lodged against the 
plaintiff No. 1 had terminated on 22nd 
Feb., 1975. If that is the starting point of 
limitation then this suit must be held to 
have become barred by lapse of time. 


3. In the case of Purshottam v, Raoji, 
AIR 1922 Bom 209, the suit was for mali- 
cious prosecution. and it was 
held that a suit for malicious 
prosecution must be brought with- 
in one year of the date of discharge of 
the plaintiff. The cause of action would 
not be suspended merely on the ground 
that the proceedings might be taken 
either by the government or by the 
complainant in order to get the order of 
discharge set aside. In the case of S., R. 
Goel v, Municipal Board, Kanpur, AIR 
1958 SC 1036, the Supreme Court was 
concerned with a case where the plain- 
tiff. a Municipal overseer, was dismissed 
by a resolution of the Municipal Board 
on the 5th March, 1951. On the 19th 
March, 1951 the order of dismissal was 
communicated to the plaintiff, The plain- 
tiff appealed to the government against 
the order on 7th April, 1951, The Gov- ` 
ernment dismissed his appeal on ‘th 
April, 1952 and this order was commu- 
nicated to’ the plaintiff on the 8th 
April, 1952. On gth- December, . 


304 Cal, [Prs. 3-4} Bibhuti Bhusan v. Tarun Gupta (S, Mukharii J.) 


1952 the plaintiff filed a suit for 
‘ compensation for. wrongful dismissal, It 
was held that the suit was barred by 
limitation. Prima facie the period of six 
months provided by S. 326 (3) of the 
U. P. Municipalities Act, 1916 would 
commence to run after the accrual of 
the cause of action and the cause of ac- 
tion for the suit of the plaintiff was his 
wrongful dismissal. The resolution dis- 
missing him from service was passed on 
5th March, 1951 and communicated to 
him on 19th March, 1951. and even ex- 
_ tending the period of limitation by the 
period of notice required under sub- 
sec, (1) of S. 326, his suit filed on 8th 
Dec., 1952 was hopelessly beyond time. 
The suit would, therefore, be barred un- 
Jess it could be said that the cause of 
action accrued on 8th April, 1952 when 
the order dismissing his appeal was com- 
municated to him, The right of appeal 
given to him did not however, involve 
the consequence that the order of dis- 
missal would not be operative by its own 
force but would continue to be in abey~ 
ance until the decision of the appeal, 
once an appeal was filed by him. so 
that it could be said that the cause of 
action arose on the communication of the 
disposal of the appeal. In the case of 
Bhaskar v, Kisanlal, AIR 1968 Bom 21, 
construing Art, 74 of the Limitation Act 
when the plaintiff was acquitted the Di- 
vision Bench held, in a case where a 
complaint by A against B was made un- 
der Ss, 147, 323 and 451 of the I.P.C, and 
there was acquittal of B by the trial 
Court on the 18th May, 1959, there was 
an appeal by A under S. 417 (3) of the 
Cr, P. C. and it was dismissed on 3rd 
Feb., 1960 and B’s suit for damages for 
malicious prosecution was filed on 8rd 
Feb., 1961. that the suit was not within 
time and it must be dismissed, Accord- 
ing to the Court, the time began to run 
from the date of the acquittal in the trial 
Court. Mere filing of an appeal could 


not suspend the period of limitation, On - 


the other hand, in the case of Madan 
Mohan v. Ram Sunder, AIR 1930 All 326 
it was held that as soon as the order of 
discharge was passed, the prosecution in 
a Magistrate’s Court terminated, If no 
further proceedings were taken, the pro- 
secution must be deemed to have termi- 
nated on that date. But if, as a matter 
of fact, the matter was taken up in re~ 
vision to a higher authority which had 
the power of interference and proceed- 
ings sanctioned by the Criminal Proce- 
dure Code were being pursued under 


m 
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S. 486 of the Cr, P, C.. the prosecution 
could no longer be said to have finally 
terminated, Its final termination would 
be only if the proceedings in revision 
had come to an end in favour of the 
discharged person, In such a case the 
prosecution for the purpose oof Art, 23 
of the Limitation Act terminated only 
when the application for revision was 
dismissed, In that case before the period 
of one year contemplated by the Article ` 
had expired, the revision petition was 
pending against the acquittal. In the case 
of Kulasekara Chetty v, Tholasingam 
Chetty, AIR 1938 Mad 349 (FB), constru- 
ing the expression, “when the plaintiff is 
acquitted” in Art. 31 of the Limitation 
Act, 1908, the Full Bench of the Madras 
High Court held that the said words 
could not be divorced from the words, 
“or the prosecution is otherwise termi- 
nated”. Where, therefore, a persor. who 
was prosecuted was either discharged or 
acquitted and the revision petitior filed 
by the complainant against the discharge 
or acquittal was dismissed, the prosecu- 
tion proceeding terminated only when 
the revision petition was dismissed and 
not on the discharge or acquittal, The 
limitation for a suit for malicious prose- 
cution, therefore began to run from the 
dismissal of the revisicn petition and not- 
from the discharge or acquittal, In that 
case also there was a revision petition 
pending before the time for institution 
of the suit had expired on acquittal, 


4. In the instant case, the Patna High 
Court had quashed the order in revision 
on 22nd Feb., 1975. The plaintiff No, 1 
was acquitted and his prosecution other- 
wise was terminated, It is true that a 
leave application had been filed. But as 
the Art, 136 of the Constitution enjoins, 
there is no right of appeal as such di- 
rectly but the right is upon grant of 
such leave by the Supreme Court. Filing 
of an application does not make the 
appeal pending in the Supreme Court 
because the appeal would be pending 
only on the grant of the leave to appeal 
and indeed in this case the plaintiff had 
notice of such filing of the application 
after the period of limitation had ex- 
pired, that is tc say, after one year, In 
such a circumstance. in my opinion, such 
a leave application which was filed on 
25th Feb., 1976 cannot be taken advant- 


.age of by the plaintiff for extending the 


period of limitation, In that view of the 
matter, on the pleading as such it must 
be held that the suit has become barred 
by lapse of time, 
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5. This view is sufficient.to dispose 
of this application but it was urged thef 
on the balance of convenience leave un~ 
der Cl, 12 of the Letters Patent should 
be revoked, Part of the cause of action 
arose within the jurisdiction of this 
Court because the summons for the cri 
minal prosecution was served at Cal- 
cutta within the jurisdiction of this 
Court, On behalf of the petitioner it was 
urged that the plaintiff had an office at 
Dhanbad and the plaintiff visited Dhan- 
bad, The defendant was at Dhanbad. The 
criminal proceedings had taken place at 
Dhanbad and Patna and the lawyers 
had been briefed from there and their 
evidence would be available at Dhanbad. 
On the other hand, it was contended 
that the agreement of service, out of 
which this prosecution arose, was ènter- 
ed into at Calcutta and service records 
of the petitioner were at the office of 
the plaintiff at Calcutta, It has been 
alleged in particular that the deféndant 
has also a place of residence at Cal» 


cutta, It.is further submitted that certi« ` 


fied copies of the records could be made 
available at Calcutta and the general 
damage that the plaintiff has suffered 
has to be’ proved by evidence at Cal 
cutta, 

6. On examination of the case, -in 
my opinion, balance of convenience ` is 
not so preponderous in favour of the 
defendant as to deprive the plaintiff ‘of 
his right to choose his forum, If I had 
not taken the view that the suit was not 
barred by limitation I would not hava 
revoked the leave under Cl. 12 of tha 
Letters Patent in this application on this 
ground, 

7. For the reasons mentioned here« 
inbefore, there will be an order in terms 
of prayer (a) of the petition, 

8. Each party is to pay and bear its 
own costs, 
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Asian Asphalt and another, Petitioners 
v, Shalimar Tar Products Ltd, and 
others, Opposite Parties, 

C, R, No. 2691 of 1976, Dj- 20-3-1978, 

(A) Arbitration Act (10 -of 1940), S. 34 
== Power of Court to grant stay of suit 
is discretionary. 
IV/DV/B436/78/KHA/KSB. ... 
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Order accordingly, 


[Pr, 1} Cal, 305 


The power conferred upon the Court 
to grant stay under S, 34 of the Arbitras 
tion Act is entirely a matter of discre- 
tion of the Court, It is difficult and in- 
expedient to lay down any inflexible 
rules which govern the exercise of the 
said .discretion, To lay down & formula 
to solve the problem by its automatic 
application will hardly be possible, 

(Para 7) 

Anno: AIR Manual (8rd Edn.) Arbitra~ 
tion Act (1940), S, 34 N, 11. 

(B) Civil P. C. (5 of 1908), 5. 115 — 
Interference with discretionary Orders. 
— Order staying suit — Appellate Court 
setting aside order — Decision though 
imporper cannot be interfered. (Arbitra~- 


. tion Act (1940), S. 39 (v)). 


Where an order granting stay of suif 
is passed by the trial Court in the exer- 
cise of its discretion it will not be inter- 
fered with readily, The fact that the ap~ 
‘pellate Court would have taken a dif- 
ferent view if the decision had rested 
with it would not justify interference 
with the. trial Courts exercise of discre< 
tion. 1942 AC 130 and AIR 1960 SC 1156, 
Rel, on. {Para 7) 

An Order granting stay of suit being 
appealable under S, 39 (v) of the Arbi~ 
tration. Act, the appellate Court has the 
undoubted jurisdiction to decide the mat~ 
ter rightly or wrongly, Thus, if the ap- 
pellate Court sets aside the order of the 
trial Court.on the peculiar conspectus of 
facts and circumstances of the case, it 
cannot be said that it has exercised a 
jurisdiction illegally or with material 
irregularity, A wrong decision- would 
not justify the High Court to interfere 


in revision, AIR 1973 SC 76, Rel. on. 


(Para 9) 

Anno: AIR Comm, C.P.C, (9th Edn.). 

S, 115 Notes 20 and 29; AIR Manual (8rd 
Edn.) Arbitration Act, sS, 39 N, 13. 


Cases Referred: Chronological Paras 
AIR 1973 SC 76 i i 

AIR 1971 SC 2324 

AIR 1969 Cal 374 ; S, 
AIR, 1966 SC 153 . 

AIR 1962 Cal 177 

AIR 1960 SC 1156 

1942 AC 130:165 LT 235, Charlas Osen- 
-ton & Co, v, Johnston 7 


K, J. John, for Petitioners; P, K. Sen- 
gupta and Amal Kr, Roy {for No. 1) and 
P. N, Biswas (for Nos, 2 and 3), for Op- 
posite Parties, 

ORDER: This Rule relates to an 


a2 & ch oo 6 


‘order dated the 24th of June, 1976. pass~ 
ed by the Subordinate Judge, 8th court, 
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Alipore in ‘Title Appeal No. 1048 of 1975 
setting aside the order No. 8 dated the 
Ist of Dec.. 1975 passed by the Munsiff, 
2nd court at Alipore in Title Suit No, 487 
of 1975. 

2. It appears that the Opposite Party 
No. 1, Shalimar Tar Products (1935 Li- 
mited) filed a Title Suit (No. 487 of 1975), 
inter alia, for injunction on the basis of 
a written agreement entered into by and 
. between the petitioners and opposite 
party No.. 1, Clause 16 of the agreement 
which contains an arbitration clause is 
as follows: 

“Ali disputes and differences be- 
tween the parties arising out of this 


agreement over the meaning, construc- ` 


tion or import thereof or the right and 
liability of the party hereunder shall be 
referred to arbitration under the Arbi- 
tration Act.” 


3. The petitioners were the contrac- 
tors for certain work and were implead- 
ed as defendants Nos. 1 and 2. The de~- 
fendants Nos, 3 and 4 in that suit were 
the dismissed officers of Shalimar Tar 
Products (1935 Limited) who later on 
joined the petitioners as employees, The 
petitioners entered appearance but be- 
fore taking any steps in the suit filed an 
application under S., 34 of the Arbitra- 
tion Act for stay of the suit, The learn- 
ed Munsiff after hearing the parties 
granted a stay as hé found that, the 
scope of the arbitration clause covered 
the subject-matter of the suit. The learn- 
ed Subordinate Judge at Alipore, how- 
ever, set aside that order mainly on the 
ground -that the defendants Nos. 3 and 
4 were not parties to the arbitration 
agreement and even if a stay was grant- 
ed so far as defendants Nos, 1 and 2 
were concerned the ‘plaintiff may have 
to proceed against the defendants Nos, 3 
and 4, The learned Judge thought that 
there was no reason why the plaintiff 
should be asked to wait as against de- 
fendants Nos. 3 and 4 unnecessarily till 
the suit remained stayed. He also thought 
that a suit could not be stayed piecemeal. 
The said order of the appeal court is 
challenged in this revisional application, 


4.. Mr, John, the learned advocate, 


appearing in support of the rule, main-. 


ly contended that the defendants Nos. 3 
and 4 were mere employees and the 
main cause of action for injunction was 
against defendants Nos. 1 and 2. In this 
- connection he relied on a decision of this 
court reported in AIR 1962 Cal 177 
(Satyendra Nath Mitra v, Union of India). 


ALB, 


In that case a suit was filed against the 
Union of India and one Uma Shankar 
General Manager of Calcutta Telephones 
for breach of contract in wrongfully dis- 
connecting the telephone service of the 
plaintiff who was a Solicitor of this 
court, The cause of action against the 
defendant Uma Shankar was one for 
damages. On an application being ‘filed 
for stay of the suit under S. 34 of the 
Indian Arbitration Act Mullick, J. grant- 
ed stay of the suit as against the Union 
of India but no stay was granted .against 
the other defendant, Mr, John on the 
basis of the said decision submitted that 
in the present case also two of the de- 
fendants were employees of the other 
defendant just as the General Manager 
was an employee of the Union of India. 
If a stay can be granted against some of 
the parties the question of piecemeal 
stay does not at all handicap the court, 


5. Mr. Sengupta, the learned advo~ 
cate, appearing against the rule, how- 
ever, relied on a decision of Asiatic Ship- 
ping Company v. P. & D, Lloyd report- 
ed in AIR 1969 Cal 374 for the proposi< 
tion that the arbitration agreement does 
not affect the jurisdiction of the court. 
The court has always discretion to grant 
stay or not. It was held in the said case 
that where on failure of the principal 
debtor to pay consideration of the con- 
tract the plaintiff creditor filed a suit 
against both the principal debtor and 
the guarantor, the court was justified in 
refusing to stay a suit when there is 
an arbitration agreement only between 
the plaintiff and the principal debtor 
the guarantor not being a party to it. 
The court further considered that a de~ 
cision on the liability: of a guarantor 
necessarily involves the determination of 
the question as to whether the principal 
debtor was liable, If the principal debtor 
was not liable no liability could be attri= . 
buted to the guarantor, As the sama 
issue as regards the liability of the prin~ 
cipal debtor will have to be gone into 
both in the suit and in the arbitration 
proceedings, there was every likelihood 
of conflicting finding and hence the suit 
could not be stayed, Mr. Sengupta 
strongly relied on the decision as one of 
the considerations for the same was ab- 
sence of the guarantor being a party to 
the arbitration agreement. He submitted 
that: similarly in this case the two em~ 
ployees defendants were not parties to 
the agreement and the possibility of .a 
conflicting decision in the suit and the 
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arbitration proceedings could not ‘be. ex- 
cluded. ~ 

6. It is true that the decision of Mul- 
lick, J, recognised partial stay of a suit, 
The Division Bench decision in the 
other case reported in AIR 1969 Cal 374, 
however, noted the fact that one of tha 
parties in the suit was not party to the 
arbitration agreement and the same 
weighed with the court, While the for- 
mer helps the petitioners the latter goes 
against them. 


7. It is, however, well settled by au- 
thorities both Indian and English that 
the power conferred upon the court ta 
grant stay under S, 34 of the Arbitration 
Act is entirely a matter of discretion of 
the court. It is difficult and inexpedient 
to lay down any inflexible rules which 
govern the exercise of the said discre- 
tion, To lay down a formula to solve 
the problem by its automatic application 
will hardly be possible, It is also well 
settled. that when discretion is exercis- 
ed by a court it will not be interferred 
with. readily. The fact that the appellate 
court would have taken a different view 
lif the decision had rested with it would 
not justify interference with the trial 
courts exercise of discretion. (See Char- 
les Osenthon and Company v. Johnstor, 
1942 AC 130; Printers (M. Y, S.) Privata 
Limited v. P. Joseph, AIR 1960 SC 1156.. 


$. As to the application of this prin- 
ciple it may be urged that since thə 
lower court granted a stay in its discre- 
tion the appellate court should not have 
disturbed the same, At the same time 
Mr, Sengupta’s argument (is) that the ap- 
pellate court, in any event, had un 
doubted jurisdiction to set aside the 
lower court’s decision and if the same 
was: not. decided illegally but merely 
wrongly: this. court in its revisional juris- 
diction should not interfere, In the case 
of Hindusthan Aeronautics v. Ajit Pra- 
sad reported in AIR 1973 SC 76 the Sup- 
reme Court observed “it is not a conclu« 
sion of the High Court that the first ap- 
pellate. court had no jurisdiction to make 
the order that it made. The order of the 
first, appellate court may ‘be right or 
wrong; may be in accordance with law 
or may not be in accordance with law 
but one thing is clear that it had juris- 
diction to make that order, It is not the 
case that the first appellate court exer- 
cised its jurisdiction either illegally or 
with material irregularity. That being so, 
the High Court could not have invoked 
its jurisdiction under S, 116-C.P,.C, H 


Union of India v, Naresh Chand 
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followed other decisions, such as, P. 
Dhoni v. M. H. Jadhav, AIR 1966 SC 153 
and D. L. F. Housing and Construction 
Co, (P.) Limited, New Delhi v, Sarup 
Singh, AIR 1971 SC 2324, 

9. Mr, John, however, contended that 
since Mullick. J, had held tha: it was 
possible to grant a piecemeal stay the ap- 
pellate court’s order in setting aside the 
grant of stay was not only wrong but 
was illegal. After some anxious conside- 
ration I find it difficult to accept the 
contention of Mr. John on this point. 
As we have already noted while some 
aspects of the decisions of Mullick, J. 
help him there are other aspects of the 
decision of the Division Bench which 
go against him. In this state of things 
the decision of the appellate court on 
the peculiar conspectus of the acts and 
circumstances of the case cannot be said 
to be illegal or tainted with material 
irregularity. J am prepared to concede 
that perhaps if I sat on the lower appel- 
late court I might have taken a decision 
different from it and might not have 
substituted my decision for that of tha 
lower court. To do so in matters of. dis- 
cretion may not be proper but in spite 
of the impropriety of the decision the 
learned appellate court had the undoubt- 
ed jurisdiction to decide the matter— 
rightly or wrongly. A wrong decision 
would not justify this court to interfere. 
The decisions of the Supreme Court, I 
have quoted above, do not support such 
a view, In the result I am constrained 
to reject the petition. 


10. The Rule is, therefore, discharged. 
There will. be no order as to costs, 
11. The interim stay stands vacated. 
12. Let the operation of this order 
remain stayed for a period of four weeks 
from ‘date, 
Rule discharged, 
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SALIL K. ROY CHOWDHURY, J, 

Union of India, Petitioner v. Naresh 
Chand Goyal and others, Respondents. 

Matter No. 1005 of 1977. D/- 15-2-1978. 

Arbitration Act (10 of 1940), S, 34 — 
Stay of suit — Discretion’ of Court — 
Stay when may not be granted — Alle- 
gations of fraud, mis-representation lead- 
ing to avoidance of contract — On facts 
held stay should not be granted, 


DV/DV/B353/78/KSB 
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The question as to whether legal pro- 
ceeding should be stayed under S, 34 
must always be decided by the Court in 
a judicial manner having regard to the 
relevant facts and circumstances of each 
case, Stay cannot be had as a matter of 
course but some guiding principles in 
granting and refusing stay are well re~ 
- cognised, AIR 1960 SC 1156, Foll, 

(Paras 10, 11} 

The plaintiff, a purchaser at an auc- 
tion sale. of certain goods brought a suit 
. for refund of the balance of the pur~. 


` . chase price against the Union of India, 


defendant 1, the Controller of Stores, 
defendant 2 and the auctioneer defen= 
- dant 3, The defendants applied for stay 

‘of suit under S, 34 Arbitration Act. in 
view of the arbitration clause contained 
- fn the terms and conditions os ‘auction 
sale, 


Held: (1) that reading the plaint alle- 


gations as.a whole it could not be said. 


that the suit was based entirely on the 
contract between the parties, The said 
contract was sought to be avoided on the 
ground of fraud and misrepresentation 
of the defendants and the plaintiff had 
also framed the suit on the basis of mis- 
take as to the facts essential to the .con= 
tract and therefore, the contract was 
void, As such the Court was at this stage 
only entitled to look into the pleading of 
the plaint and not to go into the merits 


of the case whether the petitioner’s claim - 


was well founded or unmeritorious, AIR 
1949 Cal 179 and AR 1953 SC, 182, Rel. 
on (Para 10) 


(ii) That as the suit involved ‘questions 
which appeared to be complicated and 
complex ‘in nature, it was not proper to 
stay the suit and it will be convenient 
for both the parties for adjudication of 
the said questions in a Court of law, 
rather than by an arbitrator who is an 
employee and servant of the petitioner, 
Moreover if the suit was stayed agains? 
defendant 1 and not against other defen= 
dants: who were not parties to the arbi= 
tration agreement thera was a` possibility 
of two conflicting decisions coming into 
existence, which is a factor for tha 
Court to exercise its discretionary power 


against granting the stay, Therefore, in. 
the facts of this case it would not be pros 


per for the Court to exercise its discre= 

tion in favour of the stay. Case law réf, 

{Paras 12 to 15, 17} 

Anno: AIR Manual ‘Grd Edn.), Arb, 
Act, & 34 N, 16 - . 


ALR 
Cases Referred: Chronological Paras 
AIR 1976 Cal 126; 81 Cal WN 219 it 


(1971) 75 Cal WN 67 — 1b 
ATR. 1969 Cal 374 : 12 
ATR 1968 Cal 330 al 
(1964) 2 All ER 332: (1964) T ‘WLR 833, 
_ Taunton and Collins v,: Cromie 43 
‘AIR 1960 SC 1156 10 


1957 AC 136; (1957) 2 WLR 264, Sheikh 
Bros, v, Arnol Julious Ochsner 16 
AIR 1953 SC 182 
AIR 1949 Cal 179 
(1914) 15 All ER Reprint 523s (1915) 3 
KB 167, Monro v, Bognor 13 
F. K, Sen, for Petitioner: B, K, Bache 
wat, for Respondent No L 
ORDER:— This is an application under 
S. 34 of the Arbitration Act, 1940, for 
stay of ‘suit, 


‘2. The facts relevant for the purpose 
of this application are as follows:— 

By a public auction held by the Auc- 
Honeer, the respondent No, 3, United 
Auctioneer, on the 2ist of Feb,, 1964, on 
behalf of ‘Union of India 400 M.T, of 
scrap rails of the specification mentioned 
in the auction catalogue were offered for 
sale and the respondent No, 1 was de- 
clared to be the highest bidder’ and he 
deposited the earnest money in terms 
of the said sale, which included General 
Conditions of Sale by auction contained 

in the said auction catalogue, The Gene- 
ral ‘Conditions of Contract as contained 
in the said auction catalogue nter alia 
contain terms of inspection of the goods 
at various locations by the. intending 
purchaser and also removal of the goods 
‘by the. purchaser after making full pay~ 
ment against which release orders will 
ibe issued by ‘the officers of the respon 
dent No, 3 at various places where goods 
were lying, The said sale was on the 
basis of ‘as is where is’ basis, The Gene- 
ral Conditions of contract. as contained 
fn the auction catalogue also contained 
an arbitration clause in tha following 
ferms: - 

“In the event ‘of any question, dis= 
pute or difference arising under these 
condition or in connection with this con= 
fract....cccse arbitration of an Arbitra" 
tor to be appointed ‘by the General 
Manager of the Administration, It will 
be -no objection that the Arbitrator is 
a Government servant and that in the 
course of ‘his duties as Government ser- - 
vant he has expressed views on all or 
any of the matter in dispute or differen= 
COS. cseee asszon esstet essees LEELEE] raie 

3. It appears that the respondent % 
made payments of the entire sum being 


1978. 


the price of the goods purchased by him 
in the said auction sale’ amounting’ ta 
Rs, 7,06,400 including the earnest money 
paid on 21st of Feb,, 1974, 14th of March, 
1974 and 17th of April, 1974, and duly 
accepted by the petitioner and money 
receipts were issued, Thereafter, the res« 
pondent No, 3 by two sale release orders 
dated the 3rd of April, 1974 and 24th of: 
Sept, 1974, authorised the respondent 
No. 1 to take delivery of 200 M.T, of the 
goods and 198.294 M.T, of the goods ly- 
ing at Barkakhana and Barmo and Dal~ 
tonganj and Latehar respectively, If 
appears that the petitioner only causec 
delivery of about 99.999 M.T, to be taker 
by the respondent No, 1 from Barome 
and no further delivery was taken or 
could be taken by the respondent No, t. 
From the correspondence annexed to tha 
petition’ and also to the affidavit-in-op- 
position it transpires that the goods 
were not according to the specification 
and also goods were not lying at the 
places as per terms and conditions of the 


said sale, It is alleged by the responden3. 


No. 1 that the respondent - committed 
fraud and misrepresentation thereby 
inducing the respondents to believe. tha? 
the goods were of ‘the specification men- 
tioned in the auction catalogue and 
thereby the contract was voidable and 
avoided by the respondent No, 1, Such 
discovery is alleged in the plaint to 
have been made by the respondent No, ā 
in Sept, 1974, It also transpires from tha 
correspondence that as the. petitioner 
and the respondent No, 2 were not iA 
a position to deliver the goods from 
the site where they were alleged to hava 
been lying due to the fact that the goods 
were not there and not according to tha 
specification and therefore the respondent 
No, 1 was not able to take delivery cf 
the goods and it also transpires that tha 
time to take delivery was extended frorn 
time to time until 30th of May,. 1975, 
but as the plaintiff is alleged to hava 
discovered the fraud and misrepresente« 
tion and also alleged mistake as to facts 
essential to the said contract in respect 
of the goods purchased in the said auc 
tion sale not being in existence at the 
date of the contract, instituted the sui 
for the refund of the balance of purchase 
price of the goods on the ground of miss 
representation, fraud and also on mis« 
take and as such, was void and has beer 
avoided, 


4. The suit was filed in or about 20th 


of June, 1977, and after the writ of sum< 


mons was served on the petitioner on ef 
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about 23rd of Sept., 1977, the notice of 
motion of the present application was 
taken out on the %th of Dec. 1977, and 
ad interim stay of the suit was obtain« 
ed, Thereafter, directions for filing affix 
davits were given on the 12th of Dec. 
1977, which again was extended till 30th 
of Jan., 1978 and thereafter, affidavits 
were filed and the matter came up for 
hearing, 


5. In the plaint the respondent No. # 
has made the petitioner, Union of India, 
and two others as party defendants be~a 
ing one Rup Kishore Tandon, who is 
the Controller of Stores of the Eastern 
Railways working for gain at No, 17 
Netaji Subhas Road, Calcutta, and Unit< 
ed Auctioneer defendant inter alia alleg- 
ing that the respondent No, 1 was in- 
duced to enter into the said contract by 
fraud and misrepresentation of the peti< 
tioner and the respondents Nos, 2 and 3 
inter alia on the allegations that the peti~ 
tioner and the respondents Nos, 2 and 3 
asserted that the goods were lying at the 
Tocation mentioned in the auction catas 
logue, though the said goods were not 
available at the location and the defen- 
dant in the suit including the petitioner 
actively concealed from: the respondent 
No, 1 that the goods were not lying at 
the location, It is also alleged that the 
petitioner and the respondents Nos. 2 
and 3 falsely represented and asserted . 
expressly or impliedly that the goods 
will continue to lie. and would be avail< 
able for delivery to the respondent No. 1 
at the location ‘mentioned in the said 
catalogue, The particulars of the said 
fraud, and misrepresentation ere set out 
in various sub-paragraphs of para 18 of 
the plaint and it is alleged that the said 
fraud and misrepresentation were dis~. 
covered in or about September, 1974, 


6. In the plaint if is also pleaded in 
the alternative that the respondent No. 
i being the plaintiff and the defendants 
being the. petitioner and the respondents 
Nos,-2 and 3 under a mistake of facts 
that the goods were Tying at and/or- 
would be available for delivery to the 
respondent No, t at the location men- 
tioned in the auction catalogue, It is 
alleged that the goods were non-existent 
which the plaintiff discovered the said 
mistake of act in or about Sept., 1974 
and, therefore, the contract is void due 
to the mistake as to the essential facts. 
being that the. balance of the goods were 
not existing at the date of the contract. 


The plaintiff has asked for reiund of the . 
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purchase price of the goods admittedly 
paid to the petitioner and the respon~ 
dents, 


7. Mr. P. K. Sen, appearing for the 
petitioner, strenuously argued that thea 
suit is false and frivolous and he drew 
my attention to the correspondence an= 
nexed to the petition and submitted that 
the petitioner is always ready and will- 
ing to deliver the gocds under the con- 
‘tract of purchases which the respondent 
No. 1 failed to take delivery, He sub- 
mitted that never before the present suit 
was filed, the respondent No, 1 alleged 
fraud or misrepresentation or mistake 
and as. such, the suit has been falsely 
filed only to wriggle out of the arbitra- 
tion agreement. He submitted that all 
the conditions under Sec, 34 have been 
satisfied and no sufficient reason has 
been shown by the respondent No. 1 
why the discretion should not be used in 
favour of granting stay. Mr, Sen also 
submitted that the respondent No, 1 can» 
not object to the Arbitrator being ap- 
pointed in terms of the arbitration 
clause of Government servant as he has 
specifically agreed to the said arbitration 
agreement. Mr. Sen submits that the 
disputes are covered by the arbitration 
agreement as- the arbitration clause is 
wide enough to include the dispute 
sought to be raised by the respondent 
No. 1. In any event, Mr, Sen submitted 
that the entire case now sought to be 
made out by the respondent No. 1 in the 
plaint is not borne out by the correspon~ 
dence and the fact remains that the res- 
pondents have committed breach of tha 
agreement for sale by which the respon- 
dent No, 1 purchased the goods in the 
auction held by the respondent No, 3, 
auctioneer appointed by the 
Mr, Sen further submitted by adding, 
the respondent No. 2 the Controller of 
Stores and the Auctioneer, the respon- 
dent No. 3, cannot disentitle the peti~ 
tioner from obtaining the stay of the 
suit as both of them were the Agents of 
the petitioner. Therefore, Mr, Sen sub- 
mitted that the stay should be granted. 


8 Mr, B. K. Bachwat, appearing for 
the respondent No. 1 submitted firstly 
that the petitioner is not entitled to any 
stay as the suit is filed de hors the con~ 
tract on the ground of fraud, misrepre- 
sentation and also on mistake. He placed 
the plaint and analysed the same which, 
in my view, seems to be substantially 
correct,. He cited the decision in Johur- 
mull Parasram v, Louis: Dreyfus &. 


petitioner. | 


Co. Ltd., AIR 1949 Cal 179 which is one 
of the frustration cases where the 
Division Bench observed that the Court 
is not entitled to go into-the question 
what was in substance the. nature of the 
claim in the suit. The Court must consi- 
der the suit as it is pleaded and fram~ 
ed, If the Court comes to the conclu< 
sion that the suit as pleaded is a suit in- 
dependent of the contract, then the court 
has no power to stay the suit though it 
is satisfied that the frame of the suit is 
merely a means of avoiding the conse~ 
quences of alleging the true nature of 
the claim. In that case it was held that 
the claim as framed is a claim not under 
the contract containing the arbitraticn 
clause but is really a claim based on 
Tort and an implied contract and on 
that basis, the stay was refused, 


9. Mr. Bachwat strongly relied on the 
said decision and he also submitted that 
the present suit is based on mistake of 
facts by both the parties as to the exist~ 
ence of the entire goods under the alleg~ 
ed contract and therefore, the mistake 
relates to the faet essential to the for- 
mation of the contract and as such, the 
contract is void due to mistake. In any 
event, Mr. Bachwat submitted that these 
are very complicated questions both af 
fact and law and the matter of great 
complexity, As such, the ‘Court should 
not exercise its discretion in favaur of 
the stay as it is a fit and proper matter 
to be tried in Court, Apart from tha 
fact. that the Arbitrator has no jurisdic~ 
tion to determine his own jurisdiction 
which depends on the existence of the 


- arbitration agreement, Mr, Bachwat also 


e 


submitted that it will be gross injustice 
having regard to the facts of this case 
and the allegation made by the respon~ 
dent No. 1 against the petitioner and tha 
other respondents that fraud has been 
practised on the respondent No. 1, to 
refer the disputes to a servant of the pe- 
titioner, as there is apprehensian of bias 
and the petitioner cannot expect fair and 
impartial adjudication of the dispute in 
their reference to arbitration. Therefore, 
the matter should not be stayed, 


16. Considering the respective conten= 
tions very carefully it appears to me 


. that this is not a matter where the Court 


should exercise its discretion in fevour 
of the stay, as reading the plaint as it 
stands, it cannot be said that the suit 
is based entirely on the contract between 
the parties. The said contract is sought 
to be avoided on the ground af fraud 
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and misrepresentation of the defendants 
and secondly, the respondent No, 1 has 
also framed the suit on the basis of mis- 
take as to the facts essential to the con- 
tract and therefore, the. contract is void. 
As such the Court is at this stage only 
entitled to look into the pleading of the 
plaint and not to go into the merits of 
the case whether the petitioner’s claim 
is well founded or unmeritorious, The 
principle has been well settled both by 
the decisions Mr. Bachwat cited being 
the case in Jahurmull Parasram 
v. Louis Dreyfus & Co. Ltd, AIR 194€ 
Cal 179 and also the Gaya Electric Sup- 
ply Co. Ltd. v. State of Bihar, ATR 1952 
SC 182, The principle for granting stay 
is now very well settled as would appear 
from the Supreme Court decision in 
Printers Mysore Pvt, Ltd. v. Pothan 
Joseff, AIR 1960 SC 1156 where Gajen- 
dragadkar, J. as he then was at p. 115¢ 
para 8 finally observed as follows:— 

“Thus, the question as to whether 
legal proceeding should be stayed under 
S. 34 must always be decided by the 
Court in a judicial manner having regard 
to the relevant facts and circumstances 
of each case,” 


11. It is also well settled that stay 


cannot be had as a matter of course but 
some guiding principles in granting and 
refusing stay are well recognised as men- 
tioned in the said Supreme Court deci- 
sion in para 8 referred to above, Other 
decisions which are relevant on this 
question are Asiatic Shipping Co, Ltd. v. 
P. N. Djakarta Lloyds, AIR 1969 Cal 374, 
Lachmi Narain Jute Mills Manufacturing 
Co. Ltd, v. Bangur Brothers Ltd.. AIR 
1968 Cal 330 and W. F, Ducat & Co. v. 
Hiralal & Pannalal, 81 Cal WN 219: (AIR 
1976 Cal 126). In my view, the principle 
which is laid down in the leading English 
decision on the point which has been fol- 
lowed since then ‘both in England anc 
approved by the Supreme Court in vari- 
ous decisions including the said decisior. 
fn Gaya Electric Supply Co. Ltd.'s case 
(AIR 1953 SC 182) referred to above 
applied with full force in the facts o? 
the present case so far as the petitioner 
as defendant against whom the respon~ 
dent No. 1 has filed the suit is concern- 
ed. It has been held in Monro v. Bognor, 
1914-15 All ER Reprint 523 that “the 
action based on fraud referred to the 


matter wholly outside the power of the . 


Arbitrator with which he could possibly 
deal and so could not be said to be a 
question, dispute or difference upon o? 
in relation to or in connection with the 
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contract and as such, referring to arbi< 
tration under the abitration clause,” . 


12. There also in a building contract 
dispute arose during the progress of the 
work between the parties mainly as to 
the nature of the site upon which the 
work were to be carried out which the 
plaintiff alleged was different from that 
which he had been led to believe by the 
specification, The plaintiff having 
brought an action against the defendant 
claiming inter alia (damages for fraudu- 
lent misrepresentation) whereby he was 
induced to enter into the contract, the 
defendant took out a summons for stay 
of all proceedings and action and the 
matter be referred to arbitration. I have 
set out the above passage from Head 
Note of All ER reprint which, in my 
view, has correctly summarised both the 
facts and the decision. Therefore, apply- 
ing the above principle the said suit 
should not be stayed. 


13, Apart from that the suit has been 
filed against the other two defendants 
being defendants Nos, 2 and 3, the Con- 
troller of Stores and the ` Auctioneer, 
alleging fraud and misrepresentation and 
making them liable and admittedly they 
are not parties to the arbitration. agree- 
ment and as such, prima facie, the suit 
cannot be stayed against them although} 
adding unnecessary parties may not 
make the provisions of Section 34 nuga- 
tory in the facts and circumstances of a 
particular case, But in this case, in my 
view, the suit cannot be stayed as 
against the defendants Nos. 2 and 3 and 
as a consequence thereof if the suit is 
stayed as against the defendant No. 1, 
there is a possibility of two conflicting 
decisions of two Tribunals which is aj- 


. factor for the court to exercise its dis- 


cretionary power against granting the 
stay. See Taunton & Collins v. Cromie] 
(1964) 2 All ER 332. 3 


14. The other question as I have al- 
ready indicated is that the plaintiff hasl 
also based his claim on the ground of 
mistake as to the essential facts alleging 
that a part of the goods under the con- 
tract were not in existence at the — cite) 
mentioned in the auction -catalogue and, 
therefore the contract is void. All - these 
questions appear to me to be complicat- 
ed and complex in nature and it is not 
proper to stay the suit as it will be con- 
venient for both the parties for adjudi- 
cation of the said question by a Court of 
Law, rather by an Arbitrator who is 


an employee and servant of the peti- 
tioner, 

15. Another question was raised on 
behalf of the respondent No. 1 by his 
counsel, Mr, Bachwat, from the Bar that 
having regard to tha arbitration clause 
a Government servant is to be appoint- 
ed Arbitrator and in view of the allega~ 
tions of fraud and misrepresentation 
against the respondents Nos, 1 and 2 it 
might in all probability affect the mind 
of the Arbitrator and there is reasonable 
apprehenison of bias and as such, the 
suit should not be stayed, Although the 
said objection cannot be raised by the 
respondent No, 1 under the Arbitration 
Clause but that cannot take away the 
jurisdiction of the Court to take a prac- 
tical view of the matier having regard 
to the changing circumstances and the 
` atmosphere in our society and govern~ 
ment administration, wherefrom it is 
not unreasonable to presume that there 
is a risk of such apprehension in the 
facts and circumstances of this particu- 
lar case, It cannot be laid down as a 
general principle but Court has to act 
using its common sense’ and experience 
and deal with a particular matter in the 
manner it should. I may here point out 
that under the English Law there is’ a 
specific section (S, 24) empowering the 
Court to remove an Arbitrator . under 
similar circumstances, Although that has 
not been specifically included in’ the 
Indian Arbitration Act, but there is no 
bar for the Court to exercise its discre- 
tion on the principle of possibility of 
_ bias in a particular case, I am conscious 
of the Appeal Court observation in 
Union of India v, P, K, Agarwala, (1971) 
#5 Cal WN 767 but the facts of that case 
are entirely different and clearly distin- 
guishable from the facts of this ‘case, 
particularly on the ground that specific 
allegations of fraud and misrepresenta~ 
tion have been made by the respondents 
in this case against the respondent No. 2, 
a high official of the petitioner, and the 
Arbitrator under the arbitration clausa 
is admittedly a Government servant, 
that is, an employee of the petitioner 
and he is likely to be interested consci~ 
ously, if not unconsciously, to vindicate 
the- said charges agaitist the petitioner 
and the respondent No. 2, Therefore, in 
my view, in the facts of this case it 
would not be proper for the Court to 
exercise its discretion in favour of the 
stay. ` - 

16. Mr. Bachwat also cited a decision 
of the. Judicial Committee in Sekh Bro- 


eoa Lane, 


Md. Ahmed Amolia v Nirmal Chandra 


ALR, 


thers v, Arnol Julious Ochsner, 1357 AC 
136 (187) where it was held that a con- 
tract is void for mutual mistake as to 
the essential facts for the formation of 
the contract, He, rightly submitted that 
the principle laid down therein applies to 
the facts pleaded in the plaint if tha 
same is established at the time of trial 
of the suit. Mr. Bachwat also referred to 
Chesire and Fifoot on the Law of Con 
tract, Latest Edition to Chapter on Mis- 
take and submitted that having ` regard 
to the pleading of mistake and. if the 
same is proved by the respondent No, 1 ` 
at the time of trial, the whole contract 
would become void and, therefore, tha 
arbitration clause would have no appli- 
cation at all, 


17. Considering the above contentions, 
T am of the view that sufficient reason 
has been shown by the responden No. 1, 
the plaintiff who has filed the suit that 
the suit should not be stayed, 

18. In the result, the application is 
dismissed, Interim stay vacated, The peti- 
tioner to file its written statement 
within four weeks from date and tha 
respondent No, 1 is directed to take dili- 
_gent step for expeditious hearing of the’ 
suit, - 

19. The petitioner to pay the costs of 


this application, 
Petition dismissed, 
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“Mä. “Ahmed Amolia and others, Ap- 
pellants v. Nirmal Chandra Roy and 
others, Respondents, 


A, F, O, D, No, 59 of 1975, D/. 30-9= 


1077," 


(A) T. P. Act (4 of 1882), Ss, 116 and 
111 — Tenancy by holding over — Ques- 
tion as to — Determination of, l 


Both S, 116 and S, I11 (a) of the T. P. 
Act should be read together, It is for the 
lessee to prove that {1) the lessee remain- 
ed ïn possession after determination of 
the lease and (2) the lessor or his legal 
representatives accepted rent from them 
or otherwise assented to -their cantinu=- 
ing in possession, Mere continuing in 
possession after determination oł the 


*(From decree of Dipak Kumar Sen J., 
D/- 7-9-1975.) © 


BV/BV/A532/78/CWM, >. 
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term of the lease does not indicate ten- 
ancy by holding over, AIR 1972 SC 819, 
(1907). TLR 34 Cal 57 and AIR 1957 Pæ 
206, Rel, on. (Paras 24, 25, 27, 33) 


Anno: AIR Comm, T. P, Act (4th Edn} 
S. 116 N. 1; S, 111 N. 2, 

(B) Evidence Act (1 of 1872), S. 90 — 
Presumption under — Extent of. 


Where the letter or document is more 
tban thirty years old and it is coming 
from proper custody, the presumptions as 
to documents thirty years old under Sec- 
tion 90 of the Evidence Act may be rais- 
ed, Under that section the signature and 
every other part of such document which 
purports to be in the handwriting of the 
lessee should be presumed to be in that 
person’s handwriting and it will also 
ibe presumed that the document was duly 
executed, AIR 1956 Cal 205, Distinguish- 
ed, (Para 467 


Anno: AIR Manual (3rd Edn), Evh 
Act, S, 90, N. 1. 

(C) T. P. Act (4 of 1882), S. 105 —- Li- 
mitation Act (36 of 1963), Spt, 64, 65 
— Lessee taking possession of adjoining 
land of lessor — Plea of adverse posses- 
sion —— Maintainability. 


When a tenant encroaches on land 
outside his tenancy but belonging to his 
landlord he cannot acquire absolute title 
thereto by adverse possession but obtain 
only that right of tenancy under his 
landlord. It is equally well-settled thai 
if a tenant encroaches on land contigu- 
ous to the land of his tenancy but be~ 
longing to other landlords, adverse pos- 
session by him by such encroachment 
would not give him an absolute title 
thereto but only a lease-hold interest in 
these lands under his own landlords. 
AIR 1957 Cal 67, Rel, on. 

(Paras 51 and 52} 

Tf the lessor is allowed to remain un= 
der the belief that the encroachment is 
a part of the lease the lessee is estopped 
from denying it and must render it up 
at the end of the term as the portion of 
the demise. Further the lessor is entitled 
at the determination of the lease to re- 
cover from the lessee not only the land 
Originally demised but also any land 
which the lessee may have added to it 
by encroachment from the waste, such 
encroachment being. deemed to be made 
-by him as an addition to his holding, and 
consequently for the benefit of his land~ 
lord, unless it is made under cirecum- 
stances which show an intention to hold 
it for his own benefit alone, and not as 
part of his holding under the landlord 
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[Pr, 1] Cal. 313 
(1975) 1 Ch 317, (1855) 11 Ex 313 and 
(1895) 64 LJ QB 245, Rel. on, (Para 54) 
_Ann: ATR Comm, T, P, Act (4th Edn), 
S, 105 N. 81; ATR Comm, Lim. Act (5th 
Edn.), Arts, 64, 65 Notes 59, 59A, 

Cases Referred: Chronological Paras | 


(1975) 1- Ch 317: (1975) 2 WLR 495, 
Smirk v, Lyndale 53 
AIR 1972 SC 819 27 
AIR 1966 Punj 365 39 
AIR 1964 Andh Pra 17% 47 
AIR 1959 SC 620 39 
ATR 1957 Cal 67 . ! 51 
AIR 1957 Pat 206 34 
AIR 1956 Cal 205 | 45, 46 
AIR 1942 Cal 309 45, 46 
AIR 1925 Cal 1087 38 
AIR 1916 Cal 176 45, 46 
{1907) ILR 34 Cal 57 33 
(1900) 27 Ind App 209 (PC) . 60 


(1895) 64 LJ QB 245, Tabor v, Godfrey 


55 
(1871) 7 CP 1:25 LT 496, Whitemore v. 
Humphries 55 
(1855) 11 Ex 3185156 ER 849, ee 
v, Millard 
Jayanta Mitra, for Appellants; 
De, for Respondents, 


. HAZRA, J.:— This is an appeal trom 
the decree dated September 7, 1975 pass- 
ed by Dipak Kumar Sen, J, in a. suit 
filed by Nirmal Chandra Roy and Sk, 
Jagadiswari Dassi against the appellants 
and other respondents. The learned Judge 
gave a judgment whereby he order- 
ed and decreed that the defendants do 
deliver up quiet and: peaceful possession 
to the plaintiffs of the land and premises 
No, 104, Lower Chitpur Road, Calcutta 
(hereinafter referred to as the premises); 
do pay Rs, 1,500 on account of ‘arrears 
of rent for ten months from March to 
December, 1961,-He also ordered and 
decreed: that a mandatory injunction be 
and the same is granted against the de- 
fendants except the defendant. Receiver 
Shri T. Dastidar directing them at their 
own costs and expenses to close up all 
the openings and connections in premises 
No, 105, Lower Chitpur Road, Calcutta 
so as to make the two premises Nos, 104 
and 105 Lower Chitpur Road, Calcutta, 
independent of each other and further 
ordered and decreed that all the defen- 
dants except the defendant Receiver do 
pay to the plaintiffs mesne profits in res- 
pect of the premises commencing from 
January 1, 1962 until possession is deli- 
vered to the plaintiffs, He further order- 
ed and decreed that Mr. S. A. Murshed, 
Advocate be. and he is. thereby appointed 


T 
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Receiver to enquire into the mesne pro- 
fits on the basis of the average rate of 
rent payable per month by the tenants 
of the premises commencing from Jan, 1, 
1962 until possession is delivered to the 
plaintiffs. 

2. Three of the defendants, namely, 
defendants Nos, 2, 3 and 4 have prefer- 
red this appeal. 


_ 8. The case of the plaintiffs in the 
plaint is shortly as follows: 


By an Indenture of lease dated March 
8, 1911, one Bhola Nath Dhur, since de- 
ceased, demised to one Ahmed Mamooji 
Amolia since deceased, the land and pre- 
mises for a term of fifty years commenc- 
ing from the date the lessee Ahmed 
Mamooji Amolia was put in possession 
of the premises. The lease provided, 
inter alia, that the lessee would pay rent 
(i) for the first ten years @ Rs, 115 per 
month; (ii) for the second ten years 
@ Rs. 125 per month; (iii) for the third 
ten years @ Rs. 135 per month; (iv) for 
the fourth ten years @ Rs, 155 per 
month — the rent of each month being 
payable within the fifteenth day of the 
succeeding month and the lessee being 
entitled to a rebate of Rs. 5 per month 
in case of punctual payment as aforesaid. 


` 4. Pursuant to the lease the lessee was 

put into possession of the premises in or 
about Dec., 1911. The original lessor died. 
Thereafter, by devolution of interest and 
by mutual partition lessor’s interest vest- 
ed in the plaintiff, The original lessee who 
was governed by Sunni School of Moha- 
medan Law died many years. ago: and 
the leasehold interest devolved on his 
heirs. A suit was instituted between the 
heirs of the lessee which included lease- 
hold interest of the lessee, In that suit 
Shri T. Dastidar, Advocate was appointed 
Receiver. Defendants Nos. 1 to 10 (h) are 
the heirs and legal representatives of 
the original lessee, Defendant No, 11 is 
the Receiver. The’case of the plaintiffs 
is that the leasehold interest: expired by 
efflux of time in or about Dec., ` 1961, 
The defendants yet remain in possession 
of the premises, They have failed and 
neglected to make over possession to the 
plaintiffs in respect of the demise. The 
plaintiffs are entitled to ten months rent 
at the rate of Rs, 155 per month in terms 
of Indenture and claim on account there- 
of Rs, 1,550. The plaintiffs claim mesne 
profits @ Rs. 40 per diem from the ex- 
piry of the lease as the reasonable let- 
ting value of the said property at the 
end of 1961, 


5. Further case of the plaintiffs is 
that at the time of making the lease dated 
March 3, 1911 there existed a ‘road 
alignment line’ running parallel to Lower 
Chitpur Road. along the frontage of the 
premises No. 104, Lower Chitpur Road, 
Calcutta being the portion. of the pre- 
mises contemplated to be acquired by the 


Corporation of Calcutta, So the said lease 


which was a building lease was intended 
not to have any construction on the por- 
tion affected by the ‘road alignment line’. 
The plaintiffs aver that the entire land 
and premises were leased out to the ori= 
ginal lessee by the lease dated March 3, 
1911 and only the said strip of land de- 
scribed above was to be left wihout any: 
construction thereon, 

6. In the alternative, it is stated that 
if it be construed that the said strip of 
land ‘being of 12 feet depth’ along the 
road frontage of No, 104, Lower Chitpur | 
Road was not the subject of the Jease 
dated March 3, 1911, then the plaintiffs 
will contend that the said strip was. all 
along used: by the lessee or his succes- 
sor in interest and as'a way of necessity, 
there being no other approach or entry. 
into No. 104 Lower Chitpur Road, Cal- 
cutta except. across. the said strip of lend, 

‘I. The prayer in the plaint include 
prayer for possession of the premises: 
Rs. 1,550 being arrears of rent from 
March to Dec., 1961; mesne profits and 
mandatory injunction. 

8. ‘The plaint was filed: 
1935. i 

% It is pertinent to see what the de~ 
fence, as delivered was. 

10. Three separate written statements 
were filed. ; 

11. The defendant No. 9, Musst. Amna 
Bibi, in her written statement filed on 
April 9, 1965 stated that she had no per~ 
sonal knowledge when the lessee was put 
in possession and lease commenced, She 
stated that the strip of land of 12 feet 
wide had been all along possessed and 
enjoyed and is still being possessed and 
enjoyed by her and her co-sharers open= 
ly and adversely to the plaintiffs and as 
of right and the plaintiffs are not en= 
titled to claim possession from the de= 
fendants at this stage. 


12. The defendants. Nos, 2, 3 and 4 
Md. Ahmed Amolia, Yusuf Ahmed, Amo“ 
lia and: Cassim Ahmed Amolia filed. a 
joint written statement on June 26, 1965, 
They stated that the lessee took posses- 
sion of the premises and. constructed a 
new building covering not merely. the 
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the excluded strip of land 12 feet along 
the road front thereof and that he and 
-his .suecessors-in-interest enjoyed the 
same openly and adversely to the lessor 
for more than twenty years. 

13. The written statement was am- 
ended on October 10, 1974. In the am- 
ended written statement the defendant 
stated that after expiry of the lease 
dated March 3, 1911 the defendants re- 
mained in possession of the suit premises 
and the lessor assented to the defen- 
. dant’s continuing in possession and/or 
to treat the tenancy as still subsisting. 
The defendants held over as monthly 
tenants of the suit premises. The new 
tenancy thus created expressly and/or 
impliedly had not been validly terminat- 
ed by a notice to quit and as such the 
defendants were lawfully entitled to re- 
main in possession of the demised pre- 
mises and not liable to be evicted there- 
from. 

14. Further case of the defendants 
was that the strip of land 12 feet wide 
along the front of the premises was spe- 
cifically excluded from the lease and 
Ahmed Mamooji Amolia and the succes- 
sors-in-interest including these defen- 
dants have been openly, adversely and 
uninterruptedly in possession of the 
same for more than fifty years. ` 

15. The Receiver Shri T. Dastidar, 
also filed a written statement on June 23, 
1965. In his written statement he stated 
that the rent in respect of the premises 
for the month of March 1961 was duly 
tendered, but the same was not accepted 
He further stated: 

“This defendant is not aware when the 
leasehold interest of Ahmed Mamooji 
Amolia (original lessee) expired or de- 
termined......... A 
Before the learned trial Judge evidence 
was given on behalf of the plaintiffs by 
calling two witnesses; namely, (1) Dha- 
nanjoy Roy and (2) Nirmal Chandra 
Roy, the plaintiff No. 1. Several docu- 
ments were also tendered on behalf of 
the plaintiffs. The defendants did not call 
any witness or give any evidence. But 
the learned counsel on behalf of the de- 
fendants cross-examined the plaintiffs’ 
witnesses and argued the case on -behalf 
of the defendants. gt Ss 

16. The learned trial Judge has deli- 
vered a well considered judgment deal- 
ing with the points urged before him in 
the suit. 


17. On behalf of the appellants two 
points have been urged in this. appeal; 
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demised portion of the premises but also - 


(a) there was tenancy by holding over; 
and (b) the defendants acquired title by 
adverse possession in respect of the 12 
feet wide strip of land as claimed in the 
written statement, 

18. It seems to me that the compass 
of this appeal is very short, and there 
is little scope of argument in the appeal. 
I will first indicate my views with re- 
gard to the scope of the appeal and then 
deal with the points raised before us. 

19. Admittedly, a lease was executed 
on March 3, 1911. It was duly registered. 
The lease provides the lessee ‘io hold 
the premises hereby demised......... for 
a period of 50 years next ensuing......... 
The lease contains: "It is further agreed 
that the lease will have the effect from 
the date the lessee shall be put in pos- 
session of the demised premises.” 

20.. Under S. 111 (a) of the T. P, Act, 
a lease of immovable property deter- 
mines by efflux of time limited thereby. 
Therefore, no notice to quit is necessary 
under this section. 


21. The main relief claimed in the 
plaint is for possession, arrears əf rent 
and mesne profits, Admittedly, the plain- 
tiffs are the heirs and legal representa- 


‘tives of the lessors and are owners of 


the premises. As the premises were held. 
under a lease for fifty years the provi- 
sions of the West Bengal Premises Ten- 
ancy Act, 1965 relating to protection of 
tenant against eviction will not epply. 


22. The suit was instituted on Jan. 14, 
1965. On the admitted case of the parties 
the lease expired long before th2 insti- 
tution of the suit, Learned counsel on 
behalf of the appellants argued that the 
lease expired on March 2, 1961. The case 
of the plaintiffs in the plaint is that the 
lessee was put in possession in o> about 
Dec., 1911 and the lease expired by 
efflux of time in or about December, 
1961. In any event, it is the common case 
of the parties before us that the suit was 
filed long after the expiration cf the 
‘lease. What follows then? As the lease 
was determined by efflux of time, the 
plaintiffs as heirs and legal representa- 
tives of the lessor were entitled to pos- 
session of the leasehold ` premises. So, 
unless the heirs of the lessee can estab- 
lish under what right they are antitled 
to remain in possession of the leasehold 
premises, the plaintiffs must get a decree 


‘for possession. Therefore, the short point 


is under what right the heirs of the les- 
see are claiming that they are _ entitled 
to remain in possession, 
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23. In their. written statement in the 
suit the appellants stated. that the de- 
fendants held over as monthly tenants 
of the suit premises, Thus, according to 
the appellants there was tenancy by, 
holding over after expiry of the lease, 
The appellants are seeking to invoke 
S. 116 of the T, P, Act, The question is 
whether on the facts of this case S, 116 
of the T, P, Act applies, _ 

24. Section 116 speaks of effect of 
holding over, Under this section if a les~ 
see of a property remains in possession 
thereof after determination of the lease 
granted to the lessee, and the lessor or 
his legal representative accepts rent 
from the lessee or otherwise assents to 
his continuing in possession, the lease is, 
in the absence of any agreement to the 
contrary renewed from year to year of 
from month to month, according to the 
‘purpose for which the property is leased. 
Both S, 116 and $. 111 (a) of the T. P, 
Act should be read together, 


25. It is for the appellants to prova 
that (1) the lessee remained in possession 
after determination of the lease and (2) 
the lessor or his legal representatives 
accepted rent from’ them or otherwise 
assented to their continuing in Posses~ 
sion. No oral evidence was given by the 
appellants or any of the heirs of the 
lessee on the points, Further the case of 
tenancy by ‘holding over as provided un- 
der Section 116 of the Transfer of Pro~ 
perty Act has not been made in the writ- 
ten statement of defendant No, 9 or of 
the Receiver, Only the defendants Nos, 2, 
3 and 4 who are the appellants have 
made this case, Admittedly, no rent was 
accepted by the plaintiffs from the month 
of March, 1961, So.the question is whe- 
ther the legal representatives of the les- 
sor otherwise assented to the defendants’ 
continuing in possession of the property. 

26. The word ‘assent’ means, according 
to Oxford Dictionary, ‘to give the con- 
currence of one’s will’, 
agreement. to a proposal, 

27. In Bhawanji Lakhamshi v, Himat= 
Jal Jamnadas, AIR 1972 SC 819 at p, 821 
Supreme Court observed with referenca 
to S. 116 of the T, P. Act: 


“The assent of the landlord to the con 
tinuance of possession after the determi~. 


nation of the tenancy will create a new 
tenancy, What the section contemplated 


is that on one side there should be an ’ 


offer of taking a new lease evidenced by 
the lessee or sub-lessee remaining in pos= 
session of the property after 
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. his term. 
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was over and on the other side there 
must be a definite consent to the conti- 
nuance of possession by the landlord ex~ 
pressed by acceptance of rent or other- 
wise,” 
Thus, mere continuing in possession after] 
determination of the term of the lease 
does not. indicate tenancy. by ‘nolding 
over. 

28. I will now turn to the admitted 
facts of the case, 


28. On Feb. 7, 1961, before the expiry 
of the lease, the plaintiffs addressed a 
letter to the heirs of the lessee and Shri 
T, Dastidar, Receiver “to quit, vacate and 
deliver over quiet and vacant possession 
of the said premises, 104 Lower Chitpur 
Road on the expiry of the lease dated 
March 3, 1911,” 

36. On Jan, 8, 1962, that is after ex~ 
piry of the lease the plaintiffs addressed 
another letter to the Receiver and thè 
heirs of the lessee, In this letter they 
referred to the letter dated Feb, 7, 1961 
and stated: 


“We regret to place on record that you. 

have yet failed to deliver up possession 
of the above premises,” 
On receipt of this letter, on Feb, 12, 
1962, the Receiver T. Dastidar held a 
meeting of the parties in Suit No, 2226 
of 1964. In that meeting the solicitor for 
the appellants stated: 


“The lease referred to in the. letter is 
still subsisting and has not expired, The 
lessors are not entitled to claim posses< 
sion of the property,” 


The other parties who are heirs of the 
lessor supported the view of the solicitor 
for the appellants. The Receiver sent a 
copy. of the minutes of the meeting to the 
plaintiffs for information, 

31.. What is the effect of the letter of 
the Receiver dated Feb, 12, 1962 to the 
plaintifis? There cannot be any question 
of holding over in Feb, 1962, because, 
according to the heirs of the lessee, the 
lease was then subsisting. If the tanancy- 
did not terminate, then obviously, there 
was no holding over, Further there could 
not be assent within the meaning of Sec~ 
tion 116 of the Transfer of Propervy Act, 
because, ‘assent’ implies ‘an intentional 
act of holding over, There could not be 
such intentional act of holding over by. 
the appellants as there could not be an 
offer by appellants of taking new ten- 
ancy by remaining in possession of the 
property after expiry of the lease, The. 
plaintiffs also did not assent. On April 1, 
1933, the solicitor for the plaintiffs ad= 
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dressed a letter to the heirs of the lessee 
that they were continuing to be m 
wrongful possession and occupation of 
the suit property and if they did not de- 
liver possession of the premises legal 

-proceedings would be instituted againsi 
them,.In this view of the matter I am 
of opinion that the scope of the appeal is 
limited, 


32. I shall now turn to the arguments 
of Mr, Jayanta Mitra on behalf of tha 
appellants, He had first contended that 
on proper construction of the indentur? 
of the lease the date of expiry of tha 
lease is March 2, 1961, It is then con< 
tended that as the plaintiffs claimed 
arrears of rent from March to Dec., 1961 
in the plaint, and in the solicitor’s lette? 
dated April 1, 1961 it is stated that the 
lease expired on the expiry of the month 
of November, 1961, the plaintiffs must be 
taken to have assented to- continuance 
of the tenancy because at least for the 
month of Dec,, 1961 rent has been claim- 
ed in the plaint after the expiry of the 
lease, It is difficult to accept this conten- 
tion on: behalf of the appellants, The 
plaintiffs as heirs of the lessor did not 
agree in the plaint to any proposal of 
the heirs of the lessee that they could 
continue in possession as monthly ten- 
ants after the expiry of the lease, Ac- 
cording to the statement in -the plaint, 
the lease expired by efflux of time in or 
about Dec., 1961, So, the plaintiffs claim= 
ed arrears of rent in terms of the lease 
from March, 1961 till Dec., 1961, The 
plaintiffs also. claimed possession after 
the expiry of the lease and mesne profits 


from the expiry of the lease till recovery, 


of possession, 

33. In Deo Nandan Pershad V, Meghu 
Mahton, (1907) ILR 34 Cal 57 at p. 62 
this court held; 

"A mere demand. for rent is not suffix 
cient to create the relationship of land- 
‘lord and tenant which is a matter of 
contract assented to by both parties,” 
Thus, mere claim of rent does not 
amount to conclusive evidence of the. in- 
tention of the lessor to renew or revive 
or continue the lease or create a new 
lease or tenancy by holding over, 


34, The above principle of law was 
affirmed by a Division Bench of the 
High Court at Patna in Zaffar Hussain 
v, Mahabir Prosad, ATR 1957 Pat 206 af 
Ps 209: 

“The mere claim of rent for the period 


after the expiry of the period of tenancy, 
after the notice to quit, will not amouni 
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to conclusive evidence of the. intention 
of the landlord petitioner to renew, ‘or 
revive or continue the old tenancy, or 
create a new tenancy. by waiver of the 
notice to quit, or by holding over, as 
the case may be.” 

Further, on the facts of this case it can- 
not be argued on behalf of the heirs of 
the lessee that they remained in posses- 
sion after determination of the lease 
from March, 1961 and there was tenancy 
by holding over at least from December, 
1961 as it appears from the minutes of 
the meeting of the Receiver held on 


Feb, 12, 1962 that the heirs of the lessee . 


were of the view that the lease was then 
subsisting and did not expire, 


35. Mr, D. K., De, the- learned counsel 
for the plaintiffs respondents has con~ 
tended before us that there cannot be - 
any question of tenancy by holding over, ` 
because, parties were not ad idem with 
regard to the subject-matter of the 
lease, This contention of Mr, De has 
great force and has to be accepted as the 
heirs of the lessee have stated :n their 
respective written statements that the 12 
feet wide strip of land has all along 
been possessed and enjoyed by the de~ 
fendants openly and adversely to the 
plainiiffs, 

- 36. On the facts of this case the ap- 
pellants have failed to prove that the 
plaintiffs have indicated their assent to 
the continuance in possession of the heirs 
of the lessee as monthly tenanis, 


37. The question, whether the lease 
terminated on March 2, 1961 or on Dee, 
31, 1961 is relevant for the purpose of. 
ascertaining mesne profits and nct for 
the purpose of holding over; because, ad= 
mittedly, the lease expired long before 
the institution of the suit, 


38. Mr, Jayanta Mitra for the appel- 
Tants. has further argued that on the 
point of construction of an indenture of 
lease it is possible to contemplate a.situa- 
tion where demise is complete from the 
date of its execution, He has submitted 
that there may be a case where there is 
a present demise on the date of execu: 
tion but the term of the lease may be 
effective on a future date,.He has refer- 
red to a decision of this Court in Ramjoo 
Mahomed v, Haridas Mullick, AIF, 1925 
Cal 1087, In that case it was held by the 
learned single Judge of this Court, Page, 
J. that although the term of a lease is 
to commence at a future date or a for- 
mal document is to be executed, it does 
not necessarily. follow that the agree- 
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ment will not operate as a present de- 
mise of the premises. In that case, while 
considering S. 2 (7) cf the Registration 
Act, 1908, the learned Judge construed 
the meaning of ‘present demise’, 

39. Mr. Mitra also referred to Tri- 
venibai v. Smt. Lilabai, AIR 1959 SC 
620 where Supreme Court construed Sec- 
tion 2 (7) of the Registration Act and 
in construing particular document in that 
case held (at p. 625): 

“Generally if rent is made payable 

under an agreement from the date of its 
execution or other specified date, it may 
be said to create a present demise,” 
He has also referred to the decision of 
the Punjab High Court in Karta Ram v. 
State of Punjab. AIR 1966 Punj 365 
which is a case under the Punjab Gram 
Panchayat Act, 1953. 

40. In my view, the meaning of the 
word ‘demise’ in the above cases refer- 
red to by Mr. Mitra is not relevant for 
the purpose of deciding the question of 
‘holding over which arises for considera- 
tion in this appeal. 

41, We are not concerned with hypo- 
thetical assumptions, but we have to de- 
cide the case on the facts admitted or 
proved, So, even assuming that the lease 
commenced on the date of execution, on 
the facts of this case there was no ten- 
ancy by holding over, In any event, on 
the question of construction of indenture 
of lease, I am unable to accept the con- 
tention on behalf of the appellants that 
the lease commenced on the date of exe- 
cution of the lease. The words “fifty 
years next ensuing” in the lease mean 
that the term will commence afterwards 
and not at the date of execution. The 
word ‘ensue’ means, according to Oxford 
Advanced Learners Dictionary “happens 
later: follow, happen as a result”, The 
lease provides that it will have effect 
from the date the lessee shall be put in 
possession of the demised premises. 


42. “On the question when the lessee 
was put in possession, the learned trial 
Judge after considering the letters and 
correspondence between the parties (Exs, 
D, E and F) held: 


“The lease must have commenced by 
the first day of January and resulted in 
an increase of rent at the end of every 
ten years in the month of January.” 

He further held tha: the statements in 
Exhibits D, E and F are statements of 
the original lessee and should be consi- 
dered as the admissions on his part. For 
this reason the learned trial Judge held 
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that the lease in the instant case expired 
by Dec. 31, 1961. In my view, the abova 
findings of the learned trial Judge ara 
correct and J will accept the same, 

43. In the letter dated Jan, 27/31, 1933. 
the lessee wrote to the lessor: 


“I have accepted your supplementary 
bill for the increased rate of rent from 
Jan, 1932 and already paid you Rs. 40 
for the first four months i.e. from Jan, 
to April 1932 at Rs. 10 per month...... K 
This is a clear admission by the lessea 
with regard to increase of rent in terms 
of this lease. 


44, So, the learned trial Judge was 
tight in his above findings. i 

45. Mr. Jayanta Mitra has contended 
that the learned trial Judge should not 
have relied on the contents of the letters 
(Exs. D, E and F) as the same were ten- 
dered under S, 90 of the Evidence Act 
which raises a presumption as to signa- 
ture of the writer and as to its execu~ 
tion, but there is no presumption as to 
contents of the document. In this con- 
nection, he has relied on the following 
dictum' of R. P, Mookerjee, J. in the 
Bench decision of this Court in Kotiswar 
Mukherjee v., Paresh Nath Mukherjee, 
AIR 1956 Cal 205 at p. 206 (para 12): 

“It has also been settled that only in 
such documents as bear the signature 
of the writer or of witnesses to the docu- 
ment that the presumption can arise. 
Account papers though more than thirty 
years old which do not bear on their 
face the signature of the writer are not 
admissible in evidence on the presump- 
tion available under 5. 90, Evidence Act, 
vide Bhagirathmal Kanodia v. Bibhuti 
Bhusan. AIR 1942 Cal 309 and Basi Nath 
Pal v. Jagat Kishore, AIR 1916 Cal 176.” 
The above dictum of the learned Judges 
is obiter (See page 205 of AIR 1956 Cal, 
headnote (b) relatirig ‘to para 12), The 
dictum is based on two earlier decisions 
of this Court, which I think, are neces- 


sary to refer in this context. 


46. In Bhagirathmal Kanodia v. Bi= 
bhuti Bhusan, AIR 1942 Cal 309, Biswas 
J. was considering a document which 
was referred to as a Sanad, The Sanad 
was in Persian and a Bengali translation 
of it was put in and the same was on 
the records. Jt was not clear whether it 
was an extract from a Collectorate regis- 
ter, or merely purported to be a copy of 
an order for the issue of a confirmatory 
grant, It did not ‘bear the signature of 
any official. The. learned Judge held in 
that case: eee ee - 
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“In fact it seems to me that in the ak- 
sence of any signature or of the name cf 
any person by whom the document pur= 
ports to be written, it is not possible to 
admit it in evidence as an ancient docu- 
ment under the provisions of S. 90, Evi 
dence Act. Sec. 90 says that where a 
document purporting to be 30 years olf 
is produced from proper custody, the 
Court may presume that the signature 
and any other part of such documert 
which purports to be in the handwriting 
of any particular person is in that per- 
son’s handwriting, and in the case of a 
document executed or attested that `t 
was duly executed and attested by the 
person by whom it purports to be duly 
executed and attested. The presumptioa 
referred to in this section is to a limited 
character and applies only to the signe- 
ture .or handwriting. Where however, 
there are no names of executant, scribe 
or witness, I do not see how the section 
can avail to prove the document, merely 
because it happens to be more than HW 
years old or is produced from custody 
which the Court may consider proper.” 


In Basi Nath Pal v. Jagat Kishore, AIR 
4916 Cal 176 at 177 it was held: 


“It is well settled that S. 90 of the 
Indian Evidence Act does not prove the 
authority of the person who has made 
the. grant, the genuineness whereof ‘s 
presumed by the Court under the provi- 
sions of that section......... 


So, the dictum of the learned Judges in 
AIR 1956 Cal 205 at p. 206 should te 
confined to that case only. In the ir- 
stant case, the letter (Ex. F) was written 
by the lessee to the lessor. The letter cr 
document is more than thirty years old 
and coming from proper custody, 
presumptions as to documents thirty 
| years old under S. 90 of the Evidence 
}Act may ‘be raised. Under that section 
the signature and every other part of sucn 
document which purports to be in the 
handwriting of the lessee should be pre~- 
sumed to be in that person’s handwriting 
and it will also be presumed that th 
document. was duly executed. No objec- 
tion as to validity of the. document was 
specifically raised in the trial, In any 
event, the contents of the letter are ad- 
missions made by the lessee under S. 18 
of the Evidence Act and same was prov~ 
ed against the representatives-in-interest 
of the lessee under S. 21 of the Evidenca 
Act. 


4%. In K. Muneyya and Co. v. K 
Varadarajulu, AIR 1064 Andh Pra 17 it 


. acquire absolute title thereto by 
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was held that a person is bound by his 
statement in the document he has exe- 
cuted. So the lessee and his heirs or legal 
representatives are bound by the con- 
tents of the document, 

48. In my view, the learnsd trial 
Judge was right in relying on the con- 
tents of the letters (Exs, D, E and F). 

49. In the above view of the matter 
there is no substance in the contention 
of Mr. Jayanta Mitra that effect of hold- 
ing over of the suit premises was that 
the heirs of the lessee became tenants 
from month to month as contemplated 
in S. 116 of the Transfer of Property 
Act. 

50. The only other point is with re- 
gard to the question of adverse posses~ 
sion of the 12 feet wide strip of land 
abutting to Lower Chitpur Road now 
Rabindra Sarani. It is contended on be- 
half of the plaintiffs-respondents that this. 
piece of land was demised under the 
lease and is a part of the demised pre~- 
mises, On behalf of the appellarts it. is 
contended that it was not demised un= 
der the lease and the lessor constructed 
building on it and it is not a pact of the 
lease. It is not disputed that this. piece 
of land is an adjoining land. of the lessor 
and is attached to the premises, 


51. I will now turn to the law applic- 
able in a case where the lessee takes 
possession of adjoining land of the lessor. 
It is held in Subodh Gopal Bose. v. Bur- 
mah Shell Oil Storage and Distributing 
Co. of India Lid, AIR 1957 Cal 67 at 
p. 69: 

“It is settled law that when a tenant 
encroaches on. land outside his tenancy 
but belonging to his landlord hə. cannot 
the 
adverse possession but obtain orly that 
right of tenancy under his landlord, It 
is equally well settled that if a tenant 
encroaches on land contiguous to the 
land of his tenancy but belonging., to 
other landlords, adverse possession by 
him by such encroachment would not 
give him an absolute title thereto. but 
only a lease-hold interest in these lands 
under his own landlords.” 


52. The correctness of. the. abcve prin- 
ciple of law is not disputed: but it is 
contended on behalf of the appellants 
that the learned Judges in that case did 
not give any reason but stated that the 
law on the point is ‘well settled’. In my 
view, the learned: Judges: correcily laid: 
down the principles of law in. that case. 

53. The reasons for the above princi- 
ple will appear from a recent decision 
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of Pennycuick V, C, in Smirk v, Lyndale 
Developments Ltd., (1975) 1 Ch 317 at 
p. 321, The learned Judge in that casa 
considered in detail the law relating to 
encroachment by tenents on the land of 
their landlords. Although he described 
the law as being in something of a 
tangle, but in a very powerful and use~ 
ful judgment he dealt with the law on 
the point elaborately and the same was 
accapted as correct by the Court of 
Appeal, I will shortly indicate the same 
here, ` 

54. If the lessor is allowed to remain 
under the belief that the encroachment 
is a part of the lease the lessee is estop- 
ped from denying it and must render if 
up at the end of the term as the portion 
of the demise, (See Kingsmill v, Millard 
(1855) 11 Exch 313), Further the lessor 
is entitled at the determination of the 
lease to recover from the lessee not only 
the land originally demised but also 
any land which the lessee may have add- 
ed to it by encroachment from the waste, 
such encroachment being deemed to be 
made by him to tenant as an addition to 
his holding, and consequently for the 
benefit of his landlord, unless it is made 
under circumstances which show an` in- 
tention to hold it for his own benefit 
alone, and not as part of his holding un~ 
der the landlord, 

- 55. In Whitmore v, Humphries, (1871) 
g CP 1 at p. 5, it was held: 

“The rule is based upon the obligation 
of the tenant to protect his landlord’s 
rights and to deliver up the subject of 
his tenancy in the same condition, fair 
wear and tear excepted, as that in which 
he enjoyed it.” 

It was also held in that case: 

“For these reasons I come to the con 
clusion that the meaning of the word 
‘encroachment’ is quite apart from any 
question of assent or dissent on the part 
of the landlord, and signifies something 
taken.in by the tenant by reason of his 
being tenant without anything to show. 
that it was so taken otherwise than for 
the benefit of the landlord to be held 
as part of the demised premises,- and 


given up accordingly at the end of the ` 


term.” ‘ 
In Tabor v, Godfrey, (1895) 64 LJ QB 
245 it was held: 

“The tenant under a lease for years 
encroached upon and occupied a piece of 
land belonging to his landlord and ad- 
adjoining the demised premises for a- 
period of more than twelve years, Tha 


- It was also held in that case: _ 


landlord during the term brought an ac~ 
tion for an injunction and damages for 
tTESPASS....0000- held, that the action would ` 
not lie, The tenant must be deemed to.. 
have occupied the piece of ground as 
part of the holding and he was entitled 
so to occupy it during the remainder of 
his lease,” 


“At the end of the lease the tenant 
could not have set up that the strip was 
his own, or said that it was not part of 
the land included in the lease, A tenant - 


who enters under one title cannot turn ` 


round and say he entered under an= 
other,” 


In the facts of the instant case, the 
lessee took possession of the 12 feet strip 
of land under the lease. So, the abova 
principle of law will apply and the heirs 
of the lessee must deliver possession of 
the same to the Iessor or his legal repre« 
sentatives at the end of the term, Fur- 
ther, on the question of adverse posses 
sion no oral evidence has been given on 
behalf of the heirs of the lessee but re« 
ference has ‘been made to the lease, 
So, I will turn to the lease, 

56. In the first part of the lease, the ` 

12. feet wide strip of land is included as 
part. of the demise, The lease is a build~ 
ing lease and it provides that the lessee 
will at his own costs and expenses of not 
less than Rs, 15,000 within three years 
from the date of possession : 
_ “erect, built and completely finish a 
new building upon the demised land in 
place of the old building at present exist- 
ing thereon upon the front of the said 
piece of land towards the Lower Chit~ 
pur Road at a distance of 12 fee: from 
the boundary line which space had been 
contemplated for acquisition by the Cor- 
poration of Calcutta being the road align= 
ment line for extension of the Lower 
Chitpur Road which portion is excluded 
from the lease...,....." 

57. In my view, the exclusion of the 
12 feet wide strip of land in the lease 
was for a particular purpose, namely, for 
the purpose of receiving compensation 
for the same in case of acquisition and 
for the purpose that the lessee would 
not build any structure on it, The learn- 
ed trial Judge has discussed the issues on 
the point and has rightly come -to the 
conclusion that the 12 feet wide strip of 
Tand is included in the demise. Further, 
the learned trial Judge has also rightly 
held that in the instant case it is not 
disputed that the defendants and their 
predecessors-in-interest were inducted in 
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the said premises. as tenants and as such 
their claim of absolute title to the dis- 
puted strip of land cannot in any event 
be’ accepted, 


58. In view of ‘the above matter, the 
points urged on behalf of the appellanis 
fail, The appeal is dismissed, Interim 
order if any, is- vacated. The judgment, 
decree and order of the learned trial 
Judge is affirmed except as hereunder. 


59. Mr. S. A, Murshed, an advocate cf 
this Court who was appointed receiver 
by the court-of first instance is hereby 
discharged, The receiver is directed to 
hand over possession of the portions cf 
the suit premises and all papers ani 
documents held by him as such receiver 
to the plaintiffs-respondents, Nirmel 
Chandra Roy and Sm. Jagadishwari 
Dassi, The receiver is further directed ta 
pay to the -plaintiff-respondents tha 
amounts held by him as such receiver 
after retaining in his hands the balanca 
of his remuneration, and the outstanding 
costs charges and expenses, if any, In 
this respect, the receiver may take such 


steps as may be necessary to realise tha’ 


funds of the estate deposited by him in 
banks to enable him to pay the: same to 
the plaintiffs-respondents as early a3 
possible. Mr, S. A, Murshed Receive? 
as Receiver in Suit No. 60 of, 1965 is 
‘hereby directed to encash the fixed de- 
posit receipts which have not, matured 
for the purpose of payment in ‘terms of 
the order, The receiver is also directed 
to file his outstanding statement of ‘acx 
counts within a fortnight after the long 
vacation, 


60. The appointment of Mr. Murshed 
as Referee to. enquire into mesne profits 
on the basis indicated .in.the judgmem 
and order of the learned trial Judge is 
confirmed,. Mr, Murshed is directed, to 
enquire and report as to mesne profits 
following Order XX, Rule 12 of the Civil 


P. C, during the period from Jan, 1, - 


1962 until date of this decree and also for 
a further period from the date of this 
decree not exceeding three years until 
recovery of possession from the heirs of 
the lessee, (See Raja Bhup Indar Baha-~ 
dur Singh and Bijai Bahadur Singh 
(1900) 27 Ind App 209 (PC).) His remu- 
neration for acting- as such), Referee is 
settled at 7 Gms, for pah sitting of two 
hours. 


61. Mr, Murshed will submit fis Te 
port of such enquiry to the court of first 
‘instance within six months from this 


date, or within such further time'as may | 
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be extended by the court of first instance, 
The remuneration of the Special Referee 
and the cost of reference must be paid 
by the appellants, Cost of the appeal 
must also be paid bythe appellants to 
the plaintiffs-respondents, 

62. Certified for two counsel, 

63. All parties including Mr, Murshed 
as Receiver and Special Referee and the 
State Bank of India,. Calcutta Main 
Branch to act on a signed copy of the 
minutes. | 
RAMENDRA MOHAN DATTA, J.:— 
I agree, E 

Appeal dismissed, 


“ 
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Md. Khalil Rahaman, Appellant v. 
Bhagabati Charan Roy, Respondent, 


A, F. A, D. Nos, 402 and 403 of 1963, 
Dj- 22-71-1977," 

` (A) Partnership Act (9 of 1932), Ss..69 
(1) and 69 (4) (b) — Scope and applica- 
bility — Suit for injunction and accounts 
of the partnership — Not covered by 
S. 69 (4) (b). (Presidency Small Cause 
Courts Act (15 of 1882), S. 19 (o) — Pro- 
vincial Small Cause Courts Act (9 of 
1887), S. 15) > 


Section 69 (4) (b) applies only to suits 
and set offs not exceeding Rs, 100/- in 
value and which are not of a kind speci- 
fied in S. 19 of the Presidency Small 
Cause Courts Act, 1882 or not oè a kind 
specified in Second Schedule to the Pro- 
vincial Small Cause Courts Act, . 1887. 
In other words, the bar under S. 69 does 
not apply to suits of small causes nature 
valued’ at not exceedings Rs, 100/-, But 
when a suit or cross-objection is not 
cognizable either by the Presidency Court 
of Small Causes or by the Provincial 
Small ‘Cause Court, S. 69 (4) (b) will 
not apply, ` 

Therefore a suit for injunction and 
for accounts of a Partnership between 
the partners even if tentatively valued 
at Rs, 100/- would not be coveted by 
S, 69 (4) (bh | (Paras 4, 5) 


Anno: AIR Manual (3rd Edn.) Part- 
nership Act S. 69 N, 1; ATR Manual (3rd 


Edn.) Provincial Small Cause Courts Act, 


S. 15 N, 3,: 
“(Against decree of S, M, Chatterjee, 





Sub J, 3rd Dist, Howrah, D/~ 10-6-1981). 


CV/CV/A862/78/JDD/DHZ, 


` 


TEREA 


m 


™ 
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(B) Partnership Act (9 of 1932); Ss. 44 
and 69 (3) (a) — Dissolution of Partner- 
ship by Court — No prayer to that effect 
— Provisions of S. 44 would not assist 


the applicant — No pleading showing 
that the firm was dissolved firm 
— S. 69 (3) (a) would not apply. 


AIR 1933 Lah 1032 and AIR 1960 Cal 
540, Dist.; AIR 1936 Mad 910, Ref. 
(Para 6) 
Anno: AIR Manual (3rd Edn.) Part- 
nership Act S. 44 N, 1; 5. 69 N. 9, 


. Cases Referred: Chronological ' Paras 
AIR 1960 Cal 540 / 8 
AIR 1936 Mad 910 8 
AIR 1933 Lah 1032 7 


Bidyut Kumar Banerjee, for Appellant; 
Saktinath Mukherjee and Debaprosad 
Mukherjee, for Respondent, ~ 

JUDGMENT :— The  plaintiff-respon- 
dent was a tenant at 5, J. C. Bose Road, 
P. S. Golabari, According tothe Trial 
Court and the Lower Appellate Court 
on 27th Aug. 1959, he and the defendant- 
appellant entered into a partnership 
agreement. The plaintiff was given 2 
annas share of the fish business which 
was fo be carried -on’under the name 
and style of M/s, M. K. Rahaman & 
Company in a portion of the plaintiff's 
rented room:iat 5, J: C. Bose Road. The 
Lower Appellate Court has found. that 
the said partnership agreement was act- 
ed upon and from llith Sept, 1959 the 
defendant had carried on fish ‘business 
in the said room, In May, 1960 the de- 
fendant obtained a direct tenancy of the 
room in question from the landlord. The 
defendant did not pay any money to the 
plaintiff for his share of the profit of the 
said partnership business, 
` 2 The plaintiff-respondent for. per- 
manent injunction brought a suit to res- 
train the defendant and his men from 
entering into the shop-room at 5, J. C. 
Bose Road and for determination of the 
sum due to him on account of 2 annas 
share in the profit of the said business, 
M/s. M, K. Rahaman & Company, Both 


the Trial Court and the Lower Appellate’ 


Court disbelieved the case of the defen~ 
dant that the said arrangement between 
the two parties amounted to sub-letting 
and that there was really no partnership 
agreement between them. The appellant 
has not challenged before me the con- 
current finding that the defendant No. 1 
and other defendants had entered into a 
partnership agreement. f 

3. The learned . Munsif, 4th “Court, 
Howrah has decreed the suit in the pre- 
liminary form ordering the defendant to 
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render accounts to the plaintiff of the 
business, M/s. M, K, Rahaman ‘& Com-. 
pany from Ist Dec, 1959 to 15th Dec. 
1959. On 3lst Dec, 1959 the plaintiff had 
surrendered his tenancy to the landlord 
from May, 1960 the defendant became a 
direct tenant, According to. the learned 
Munsif the partnership. business was 
closed from the above date on which the - 
plaintiff had vacated the premises, The 
learned “Munsif declared that the plain- 
tiff had 2 annas share of the profits. In 
default of rendition of accounts by the 
defendant a pleader Commissioner was ` 
to be appointed to determine the same. 
Both the plaintiff and the defendant had 
vacated the premises. The learned Munsif 
declared that the plaintiff had 2, annas 
share: of the profits, In default of rendi- 
tion of accounts by the defendant a plea- 
der Commissioner was to be appointed 
to determine the same. Both the plaintiff 
and the defendant had preferred appeals 
before the Lower Appellate Court, Tha 
learned Subordinate Judge, 3rd Court, 
Howrah dismissed the appeal of the de~ 
fendant, He allowed the appeal in part 
of the plaintiff that he found that the 
partnership in question was never dis- 
solved and the same was still continuing. 
He modified the judgment and’ decree of 
the learned Munsif, Howrah by ordering 
that the defendant shall ‘render accounts 
to the plaintiff of the business from 1ith 
September, 1959 to 15th May, 1960, the 
date of the institution of the suit in res- 
pect of his 2 annas share of the profits. 


4. The defendant has now preferred 
these two second appeals, The partner- 
ship business in question was admittedly 
not registered under the Indian Partner- 
ship Act, 1932. The plaintiff did nct pray 
for dissolution of the partnership in 
question. S. 69 (1) of the Indian Partner- 
ship Act, 1932 provides that in case of 
an unregistered partnership “no suit to 
enforce a right arising from a contract 


or conferred by this Act shall’ be insti- 


tuted in any Court by or on behalf of 
any person suing as a partner in afirm | 
against the firm, or any person ‘alleged 
to be or have been a partner in the 
FIP scccscaaen vane : The Lower Appellate 
Court held that the suit in question for 
accounts being valued at Rs. 10C/-, the 
suit was saved by sub-sec, (4) (b) of S. 69 
of the Indian Partnership Act. In my 
view, the Lower Appellate Court clearly 
erred in law in holding that S. 69 (1) did 
not apply to the present suit and that 
the present suit was covered by S. 69 (4) 
(b) of. the said Act, Sub-sec, (4) (b) ap- 
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plies only to suits and set-offs not ex- 
ceeding Rs, 100/- in value and which are 
not of a kind specified in S, 19 of the 
Presidency Small Cause Courts Act, 1&2 
or not of a kind specified in Second Sche- 
dule tothe Provincial Small Cause Courts 
Act, 1887. In other words, the bar under 
S. 69 does not apply to suits of smal 
causes nature valued at not exceeding 
Rs. 100/-. But when a suit or. cross-ot- 
jection is not cognizable either by the 
Presidency Court of Small Causes ‘or by 
the Small Cause Court S, 69 (4) (b) will 
not apply. 5. 19 (o) mentions that Small 
Causes Court shall have no jurisdiction 
in "suits for dissolution of partnershia 
or for an account of partnership transac- 
tion.” Similarly, S. 15 of the Provincial 
Small Cause Courts Act read with th= 
Second Schedule of the said Act bars th2 
cognizance of the Small Causes Court in 
respect of a suit, (a) for a dissolution of 
partnership or for the winding up of th? 
business of a partnership after its dis- 
solution, (b) for an account. of partner- 
ship-transaction and (c) for a balance of 
partnership-account, unless the balance 
has been struck rule the pees or their 
agents. y Mae 


5. The Lower spears Court sions 
erred in law in overlooking that the pre- 
sent suit for injunction and for accounts. 


and the defendant was not cognizable 
either by a Court of -Small Causes. 
Therefore, notwithstanding the fact that 
the relief for accounts had, been tenta- 
tively valued at Rs, 100/-, the suit was 
not covered by S. 69 (4) (b). Accordingly 
the suit being hit by 5. 69 (1) was liable 
to be dismissed in limini. 


6. Mr. Mukherjee, learned advocate 
for the respondent, submitted -before me 
that the plaint of the suit contained an 
implicit. prayer for dissolution of the 
partnership, I have perused the plaint 
of the suit but J find that the plaintiff 
did not either expressly or impliedly 
pray for dissolution of the partnership. 
The defendant had pleaded that the suit 
was hit by S. 69.(1) of the Partnership 
Act. Either in the Trial. Court or in the 
Lower Appellate Court the plaintiff did 
not take the stand that the plaintiff con- 
tained an implied prayer for dissolution. 
He did not also apply for amendment of 
the plaint to include a prayer for dissolu- 


tion, The — provisions of Section 44 
of the’ Partnership Act cannot assist 
the plaintiff-respondent because 


the plaintiff did not pray for appropriate 
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relief before the Court: and the Court 
had no occasion to consider whether the 
firm should be dissolved on any one of 
the grounds enumerated therein, The 
plaintiff-appellant did not urge either 
before the Lower Appellate Court or in 
this second appeal that the firm had al- 
ready been dissolved and therefore 
S. 69 (3) (a) applied to his case, 


7. The decision of Dalip Singh J. in 
Shib Ram v. Chinta Har, AIR 1933 Lah 
1032, has no manner of applicaticn to the 
facts of the present case, In the said 
case the Court found that in the circum- 
stances of the said case the plaintiff was 
entitled to bring a suit for accounts 
without a prayer for dissolution, But the 
defendant had asked for dissolution of 
partnership, The Trial Court had, there- 
fore, passed a preliminary decree for 
dissolution of the partnership and . for 
accounts. Dalip Singh J. held that such 
dissolution was rightly granted on the 
prayer of the defendant. In this case, 
neither the plaintiff nor the defendant 
prayed for dissolution and no decree for 
dissolution has been passed, 


8. The learned advocate for -he res- 
pondent has also relied upon tke deci- 
sion of G, K, Mitter; J. (as he then was) 
in Subodh K. Chatterjee v. Union of 


1 punts India AIR 1960 Cal 540, In the seid case, 
of the partnership between the plaintiff 


the learned Judge allowed an -application 
for amendment of the plaint in order to 
plead that a notice under S. 80,of the 
Code of Civil Procedure was served 
within ` ‘the original jurisdiction 
of this Court and thereby establish that 
at least a part of the cause of action in | 
the suit had arisen within the jurisdic- 

tion of this Court and as such the Court 
was competent to try the suit, The learn- 
ed Judge held that O, 7, Rr, 10 ard 11 of 
the Civil P. C. did not apply to charter- 
ed High Courts. Therefore, the amend- 
ment should -be allowed. The observa- 
tions . of G, K. Mitter J. in Subcdh XK. 
Chatterjee v. Union of . India ‘supra); 
accordingly have relevance for the de- 
cision of the present case. The plaintiff- 
respondent has not actually filed any 
application for amendment of the. plaint 
in order to incorporate a prayer for dis- 
solution of the partnership. Therefore, I 
am not really. called upon to decide whe- 
ther at this stage the plaintiff shculd be 
allowed to amend the plaint, According 
to the decision of the Madras High Court 
reported in Kambala Venkanna v. Goteti 
Veeraraju, AIR 1936 Mad %0 where 
during the pendency of a suit brought 
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by an unregistered partnership firm, the 
firm was’ registered and a prayer for 
amendment of the plaint and to treat the 
suit having been instituted on the date 
of the application for amendment was 
made, the Court held that the amend- 
ment could not be allowed, 

9. For the foregoing reasons I hold 
that the suit out of which these second 
appeals arise were liable to be dismissed 
as not maintainable in law. Therefore, 
there could be no decision on merits, 

10. I, accordingly allow these appeals, 
set aside the judgments and decrees of 
the Trial Court and the Lower Appellate 
Court and dismiss the suit brought by the 
plaintiff-respondent only on the ground 
that the same was barred under S, 69 (1) 
of the Indian Partnership Act, This 
decision will not preclude either of the 
parties from filing a fresh suit for ap- 
propriate reliefs. 

11, Each party will bear his’: own 
costs throughout, 

f Appeals allowed. 
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-Jnanendra Nath Pramanick, Petitioner 
v, The District Magistrate, Nadia and 
others, Respondents. 


Civil Rule No, 12616 (w) of 1976, D/H 
28-1-1977. 

(A) Bengal Municipal Act as of 1932), 
S. 61 (3) — “Shall give not less than fif- 
teen clear days’ notice of meeting” — It 
means exclusive of day of service and 
exclusive of day on which meeti is 
held: 1936 Ch 208 and AIR 1971 Pat 
406 Rel. on. _ (Para 12) 

(B) Bengal Municipal Act (15 of 1932), 
S. G1 (3) — Delayed service of notice on 
some of Commissioners —-. Effect. 

The individual notices of the meeting 
were sent and out of 25 Commissioners 
4 Commissioners were served in time (be~ 
cause clear 15 days’ notice was given) but 
14 were not served in time (there was 
delay of about one: day), 18 out of 25 
Commissioners were present at the meet~ 
ing. The Commissioners who were not 
served in time were in fact the requisi- 
tionists, but they neither raised any ob< 
jection nor challenged the said shortness 
of time. They on the contrary, opposed 
the contentions of the petitioner who had 
challenged: the validity of notice, 


DU/EU/B245/77/MBR/RSK ~ 


Dist, Magistrate, Nadia (Roy J} A.LR, 


. Held, the shortness of notice did not 
at all prejudicially materially or adver« 
sely affect the meeting or make the sama 
illegal or irregular, particularly when 
the petitioner himself was duly served 
with the notice, In the facts and circum< 
stances of the case, the requirements of 
time were merely directory and not 
mandatory and in any event there was 
at least substantial compliance with tha 
same.: AIR 1956 SC 330 and AIR 1917 
PC 142 Rel. on (Paras 13, 14) 
Cases Referred: Chronological Paras 
AIR 1971 Pat 406 4 


AIR 1968 SC § 4 
AIR 1967 All 265 9 
AIR 1966 SC 330 5, 9, 14 
AIR 1957 SC 912 : bo 9 
AIR 1955 SC é14- 9 


1936 Ch 208: 154 LT 342, In re Hector 

Whailing Lid. 4 
AIR 1930 Nag 157 6, 11 
AIR 1917 PC 142: 1917 AC 170, Montreal 

Street Rly, Co. v, Normandin 11, 14. 

M. N. Ghose and S. P, Ghose, for Peti- 
tioner; B, Ghosal, (for Nos, 1-4) Susanta 
Kr. Kundu, (jor Nos, § and 6) Asok 
Kr.: Ganguli, (for Nos. 7-11) D. K, Muk- 
herjee and Sudipta Maitra, (for Nos, 15 
to 28), for Respondents, 


JUDGMENT :— The petitioner, an 
elected Commissioner of Santipur Muni- 
cipality (hereinafter referred to as the 
said Municipality), has - challenged a 
notice in Annexure “A,” issued ‘sy the 
District Magistrate, Nadia in exercise of 
the powers under sub-sec. (4) of S. 61 
of the Bengal Municipal Act, 1932. (here= 
inafter referred to as the said Act), 


2. At the time material to the Rule, 
Shri Pratap Chandra Saha (Respondent 
No. 5) was the Chairman of the said 
Municipality, A notice dated ‘October 
9, 1976 was signed by 16 out of the 18 
Commissioners of the said Municipality 
_and was served on the District Magis« 
trate, Nadia (Respondent No, 1), inform- 
ing her thereby that they have no con- 
fidence in the Chairman of the said 


Municipality and requesting the said 
respondent No. I to convene a special 
meeting of the Commissioners under 


S. 61 of the said Act for the purpose of 
moving the following resolution: 


saig an aaraa AAT 
ofa ett saria ware sfa aaret araa Bitte 
Ja wan sais te aA grae aT ITA 
TE, qe gle a agate 
afar” z 
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The original of the notice was produced 
by Mr, Ghosal appearing for the Respon~ 
dents Nos.1to4 and a copy of the same 
has also been annexed with the affidavit- 
in-opposition of Respondents Nos; 15 te 
28. The receipt of the said notice has no} 
been denied by tke . District Magistrate 
concerned in her return to the Rule and 
she has stated that on receipt of the said 
notice at about 10:30 A. M., she heard 
all the Commissioners, who were signa~ 
tories to the said notice and thereafter 
she was convinced that a case was made 
out for convening a special meeting and 
as such in exercise of her powers under 
S. 61 (3) of the said Act she gave the 


impugned notice in Annexure “A” to all. 


the Commissioners, The said notice was 
dated October 17, 1976 and it appears 
from the original of the same that the 
same was signed ky the District Magis~ 


trate concerned, It has also been: stated- 


by the said Respondent No, 1 that the 
notice in question was sent out on Oct. 
18, 1976 for service on the Commissioners 
and Respondents Nos, 5, 10, 11 and 13 
were served on’ the same day i, e, Octo- 
ber 18, 1976 and the other Commissioners 


were served on October 19, 1976, Sinc2 | 


the meeting was Scheduled to be held on 
November 3, 1976, it has been contended 
that 15 clear days notice of the meeting 
was duly given. It has also: been stated 
by the said Respondent No. 1: that there~ 
after, in exercise of her powers unde? 
S. 61 (4) of the said Act, shé -directed 
the Additional. District Magistrate, Nadia, 
to preside over the said. special meeting. 
It has further been stated that the no 
confidence resolution was read over in 


the connected meeting and at that tima: 


the petitioner and the Respondents Nos. 5 
and 7 staged a walk out, .whereas the 
remaining 15 Commissioners’ including 
the Chairman participated in the debata 
and exercised theiz voting right. It ap 
pears that out of the 15 Commissioners 
14 casted their voces in, favour of tha 
no confidence resolution, . whereas ‘tha 
Chairman - ({Respor.dent . No, 5} voted 
against the same. it is an admitted fact 
that although the resolution was passed 
yet the effect to the same could not ba 
given because of the order dated Novem« 
ber 2, 1976 passed by this Court, which 
permitted the holding of the meeting but 
restrained the authorities ` concerned 
from taking any steps regarding the re~ 
- solution that may -be passed, 


. 3. The Respondents Nos. 15 to 98 in 
their separate return to the Rule, dpart 
from denying the material ` allegations, 
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stated that the notice in ‘question was 
duly served on the. Commissioners and in 
any event no injury, injustice or preju- 
dice has been caused by the issue of the 
notice dated. October 17, 1976 anc. servica 
thereof on some of the Commissioners on 
October 18, 1976 and the day after that 
on the rest, They have contended that 
the terms of S, 61 (3) are not mandatory 
but directory and in any event there hag 
been substantial compliance with the 
said terms and more particularly when 
the meeting was held on November 3, 
1976. Such contentions was raised as tha 
petitioner pleaded that clear 15 days 
notice in terms of the requirements of 
the section was not given. The said Res- 
pondents have of course alleged mala 
fide activities and such activities which 
were and are detrimental to the said | 
Municipality and its rate. payers against 
the Chairman,. Respondent No. 5 and his 
group, Furthermore, they contended that 
the petition at the instance of the peti- 
tioner, who was admittedly served with 
the notice on October 18, 1976, would 
not be maintainable as he ‘has not in any 
event been prejudiced for the € shortness 
of time as alleged and if at all,” 


‘4, The impugned notice, as . stated 
hereinbefore, was served on some of the 
Commissioners on October 18, 1976 and 
on the :rest on October 19, 1976. Mr. 
Ghose appearing in support of the Rule 
relied on the provisions of the said Act 
relating to removal of the Chairman 
and Vice Chairman, which are to the 
following effect: - 


Section 61 (1): The (State Govern< 
ment) may at any time’ remove a Chair- 
man appointed by it, 


(2) An elected Chairman or Vice 
Chairman may at any time be removed 
from his office by a resolution of the 
Commissioners carried in this behalf by. 
the votes of not less than two-thirds of 
the total number of Commissioners hold~ 
ing office for the time being, at a meet~ 
ing specially convened for the purpose 
and according to the procedure laid down 
in sub-section (3). - a 

“Provided that, if the number of Com= 
missioners who. have given their votes in 
favour, of such resolution is less than 
two-thirds of the total number. pf Com~< 
missioners’ holdiiig office for the time 
being but more than half the number. of 
such Commissioners, the State Govern< 
ment may, by order, remove th2 Chair- 
man or the Vice-Chairman, as the case 
may be, from his office, 
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(3) Written notice of the intention ta 
move the resolution signed by not less 


, than one-third of the total number of. 


Commissioners holding office for. the 
time being together with a copy of the 
resolution shall ‘be delivered to.the Dis- 
trict Magistrate and the District Magis- 
trate shall, notwithstanding anything 
contained in S, 78, convene a special 
meeting of the Commissioners for thea 
consideration of the resolution, to be held 
at the municipal office on a date not later 
than thirty days from the date on which 
the notice was delivered to him, and 
shall give not less than fifteen clear days’ 
notice of the meeting to the Commis- 
sioners, 

(4) Notwithstanding anything contained 
in S5. 79, the District Magistrate or any 
other Magistrate of the first class autho~ 
rised by the District Magistrate in this 
behalf shall preside at such special meet- 
ing and no other person 
thereat, 

(5) If the resolution after being put ta 
vote is not carried by the votes of more 
than one half of the total number of 
Commissioners holding office for the 
time being, no notice of any subsequent 
resolution for the removal of the same 
Chairman or Vice Chairman shall be 
given until after the expiry of six months 
from the date of the meeting referred to 
in sub-section (3). 

(6) If, within fifteen days of the re- 
ceipt of the notice of the intention ‘to 
move the resolution, the District Magis- 
trate fails to give notice convening 4 


special meeting as aforesaid, any three of - 


the Commissioners, who had signed such 
notice, may, within seven days from the 
expiry of the period of fifteen days here- 
tobefore referred in this sub-section, call 
such special meeting giving at least 
seven days’ notice together with a copy 
of the resolution to the Commissioners 
and notwithstanding anything contained 
in S. 79, the Commissioners’ shall elect 
one of their number to preside at such 
special meeting.” 

and submitted that there was non-com- 
pliance with the provisions of S. 61 (3), 
since there was no clear 15 days notice 
as the notices on some of the Commis- 
sioners were admittecly served on Octo- 
ber 19, 1976 and the meeting was held 
on November- 3, 1976, more particularly 
when the law requires that the date, on 
which the notice is issued and the date 
on which the meeting is to be held, will 
have to be excluded while construing 
the words “clear days” as mentioned in 
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shall preside. 
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the section, In particular, Mr. Ghose 
submitted that from the date of service 
of the notice on some of the . Commis- 
sioners on October 19, 1976 and the 
holding of the meeting on Nov. 3, 1976, 
15 days clear notice was absent, In sup- 
port of his contentions Mr. Ghose placed 
reliance on the interpretation of the 
word “clear days” from Shackleton on 
Meetings (5th Edition), wherein iH has 
been observed that the stipulated num- 
ber of days must elapse within which the 
act can be performed, In the absence of 
any specific provision “days” mean clear 
days; the term “clear days” means ex- 
clusive of the day the notice is served, 
and of the day on which the meeting is 
held; Sunday would be included in the 
computation ‘but fraction of days do not 
count, It has also been observed that 
notice “at least fourteen days before the 
date” means that fourteen ciear days 
must intervene between the issue of the 
advertisement’ or Circular calling the 
meeting and the day of the meeting, and 
the notice so given iseffectual though it 
may not actually reach the holder until 
some days afterwards. It was further 
submitted by Mr. Ghose that if a certain 
number’ of clear days be given for the 
doing of any ect, the time is to be re- 
ckoned ‘exclusively as well of the first 
day as the last. This view finds support 
from Whartons’ Law Lexicon, Mr, Ghose 
further relied on the case of In re Hec- 
tor Whailing Ltd, (1936) Ch 208, where- 
in Bennett J. has observed that twenty 
clear days, in the concerned section 
would mean, exclusive: of the cay of ser- 
vice and exclusive of the day on which 
the meeting was held. In support of his 
contentions Mr. Ghose further relied on 
the provisions of the Bengal General 
Clauses. Act and more particularly to 
S. 11 thereof, which is to the following 
effect :— 


Section 11:— In any Bengal Act (or 
West Bengal Act), made after the com- 
mencement of this Act, it shall be suffi- 
cient, for the purpose of excluding the 
first in a series of days or any other 
period of time to use the word “from”, 
and, for the purpose of including the 
last in a series of days on any other 
period of time, to use the word “to.” 
To substantiate his case further, Mr. 
Ghose placed reliance on the determina- 
tions of the Supreme Court in tke case 
of Jai Charan Lal v. State of U. P, AIR 
1968 SC 5. The appellant in' that case 
was elected as a member of the concern- 


ed Municipal Board and was thereafter 
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made’ the President of the same. A notic? 
of intention to move a motion of no-con- 
fidence in him-was presented by certain 
members of the 
Magistrate concerned issued the notice to 


the members on November 17, 1966 fix- . 


ing November 25, 1966 as the date for 
the meeting to consider the no-confidence 
under S, 87-A of the Uttar Pradesh 
Municipalities Act, 1916. The said meet- 


ing was adjourned to December 5, 1966 — 


This happened during the pendency of a 
proceeding before the High Court chal- 
lenging the notice, The High Court re- 
fused to grant any relief in the matte? 
on the ground that even if there were 
some irregularities in calling the meet- 
ing, the resolution, having been passed 
by the necessary, majority, the case was 
not fit for the exercise of its discretion. 
In appeal it was urged that the meeting 
itself was contrary -to the’ provisions. a3 
mentioned above and as such ‘the resolu- 
tion was void. The term or the words 
“shall not be earlier than thityfive days 
from the date ............” as used in’ the 
section was construed and it has been 
held that: 


“Where the | < District Magistrate 
receiving the . notice- under sub- 
section (2) on the . 26th Octcbe> 
convenes ` the ' meeting. for conside- 


ration of the motion of no-confidence. om 
the 25th Nov. it cannot’ be said. that 
the meeting has been held earlier: than 
thirty days from the date on which the 
notice was delivered to the District 
Magistrate and therefore the meeting and 
the resolution passed thereat are void.” 


The expression “earlier than thirty 
days” in sub-s. (3) is not to be equated 
to the expression “not less than thirty 
days,” If the expression were to be “noi 
less than so many days” both the termi- 
nal days may have to be excluded and 
the number of days mentioned must be 
clear days -but the ` force of the words 
“not earlier than thirty days” is different, 
In other words,: although 26th Octobe? 
has to ‘be excluded the date on which the 
meeting is to be called - need 
not be excluded: provided by doing se 
no breach of the expression “not earlier 
than thirty days” is committed, The 25th 
November is the thirtieth day counting 
from the 26th October leaving out the 
initial day and it is not. earlier tham 
thirty days from .the.date on which the 
notice under sub-s, (2) was Geltyersd to 
the District. Magistrate.” : 

Mr. Ghose then relied: on the case. of. 
Harish Chandra Singh.v, The State oë 


Board. The Distric. 
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Bihar, AIR 1971 Pat 406, where the ex- 
pression.. “notice of ten clear days” in 
Rule 10-B of the Bihar High Schools 
(Constitution, Powers and Functions. of 
Managing. Committee) Rules, 1954 came 
up for consideration and it has been held 
that such expression means ten days ex- 
clusive of the date on which notice is 
given and the date on which the meeting 
is held. : 


5. Mr, Ghose et submitted that the 
provisions of the said Act, particulars 
whereof have been mentioned hereinbe- 
fore were mandatory and not directory 
and relied on the case of K. Narasimhiah 
v. H. C. Sengri Gowda, AIR 1986 SC 330. 
In that case the point which came up for 
consideration was whether the require- 
ment of three clear days notice for the 
holding of a special general mezting as 
embodied in S. 27 (3) of the Mysore 
Town. -Municipalities Act, i961, was 
mandatory or not, since after.the election 
of the appellant as the President on Sep- 
tember 11, 1962, at a Special General 
Meeting of the: Council held on October 
14, 1963, a resolution | of no canfidence 
was passed. and it was. contended that 
due notice was not given, On a conside- 
ration of the relevant provisions of the 
ee the Supreme Court -has held 


“Giving ‘of anything as ordinarily 
understood in the. English language is 
not complete unless. it has reached the 
hands of the person to whom it has to 
be given, In the eye of law however ‘giv- 
ing’ is complete in many matters where 
it has been offered-to a person but not 
accepted by him, Tendering of a notice 
is in law therefore giving of notice even 
though the person to whom it is ten- 
dered refuses to accept it, Thus as soon 
as the person with a legal duty .to' give 
‘the notice despatches the notice to the 
address of the person to whom it has to 
be given, the giving is not complete.” 

The main object of giving the notice 
under S. 27 (3) is to make it possible for 
the Councillors to so arrange their other 
business as to be able to attend the 
meeting. For an ordinary general meet- 
ing the notice provided is of seven clear 
days. That is expected to give enough 
time for the. purpose, But- a lesser period 
of three.clear days is. considered suffi- 
cient for special general meetings is that 
these are considered more - important 
meetings and Councillors.are expected 
to make it convenient to attend these 
meetings even at the cost of some incon- 
venience to themselves, Where the special 
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general meeting is to dispose of | some 
matter of great urgency it is considered 


that a period of even less than. three 
clear days’ notice would be sufficient, 
Thus the requirements of three clear 


days’ notice to councillors for holding a 
special general meeting as embodied in 
S. 27 (3) is only directory and not man~ 
datory, f 

Where, therefore, some of the council- 
lors of a municipality received less than 
three clear days notite of a special gene~ 
ral meeting to discuss’ a resolution to 
express no confidence in the President 
and in the’strength of 20, 15 out of 19 
councillors who attended the meeting 
voted for the resolution, the proceedings 
of the meeting were not prejudicially 
affected by the “irregularity in the ser- 
vice of the notice” and the resolution 
passed there was not invalidated.” 

6. Mr, Ghose then submitted that: non= 
service of due notices on all the Com~ 
missioners have created great prejudice 
as some of them did not appear and 
could not take part in the- deliberations 
at the meeting, He ‘submitted that to 
avoid such prejudice, the legislature in- 
tended that the notices under the proyi- 
sions of the said Act should have ` been 
served with a clear margin of 15 days, 
For the purpose of having the legislative 
intent in sending notices in cases like 
this, reliance was placed by Mr, Ghose 
in. the case of Municipal . Committee, 
Khandwa v. Radhakisan Jaikisan, AIR 
1930 Nag 157, where S, 21 (1) (b) of the 
C. P. Municipalities Act, 1903 and cl, 4 
of the Bye-laws thereunder came up for 
consideration and it: has been observed 
that taking into ‘consideration the iriten- 
tion of either sending, giving or serving 
notice of a special meeting, which is to 
invite: every member because he must be 
given facility to exercise his right to at- 
tend it and to influence his ‘deliberations, 
the Committee, if it adopts the proce~ 
dure: of sending round one common no~ 
tice to all members can be reasonably 
- expected to send it round to every one 
of the members concerned as often as 
possible in order that the call may come 
to his notice, In that case it has also 
been: held that formality which is di~ 
rected by legislature is: imperative but 
if it is prescribed by ordinary indivi- 
duals and . corporations it is :merely 
directory, 

7. The respondents Nos. 5 and 6,: aie 
appeared through Mr, Kundu, filed no 
return to the Rule, but they, submitted 
that since the procedure ‘as’ mentioned 


ote 
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in S. 61 (3) is an exiraordinazy ane, so 
those provisions should be held to be 
mandatory and the meeting as referred 
to or mentioned in S. 61 (6) would not 
come or fall under the provisicrs of Sec~ 
tion 92, which is to the following effect: 

S, 92: (1) No act done or proceeding 
taken under this Act shall be questioned 
on the ground merely of— 

(a) the existence of any vacancy in or 
any defect in the constitution of the, 
municipality or any standing, joint or 
special committee or any disqualification 
in less than half of the Commissioners or 
members of the committee present when 
the act or proceeding was done or taken; 

{b) any Commissioner having voted or 
taken part in any proceeding in contra~ 
vention of the proviso to S. 62; or 

(c) any defect or irregularity 7 not, af- 
fecting the. merits of the case, 

(2) Every meeting of the Commission- 
ers, or of any standing, joitt or special 
committee, the minutes of thə proceed- 
ings which have been duly signed by 
the person. presiding over tbe meeting 
shall bë deemed to have been duly con- 
vened and when the minutes are con- 
firmed at a subsequent meeting shall 
be deemed to be free from’ ell defects 
and irregularity and the accidental omis- 
sion to serve notice of a meeting on any 
Commissioner shall not affect the: validity, 
of the meeting,” 
It was further submitted ` that the: said 
S, 9% does not contemplate a meeting in 
terms of or under Ss. 61 and 52 of ‘the 
said Act, The said respondents ‘urther 
referred to Ss, 77, 81 and 83 52 the said 


- Act ‘amongst others and contended that 


in view of the. terms of these.and the 
other relevant provisions, the procedure 
required or necessary to be followed for 
removing a Chairman of the Municipa- 
lity must be deemed to be mandatory. 
In short the. said respondents. supported 
the arguments advanced on behalf of the 
petitioner, 


8 Mr, Ghosal appearing for the res= 
pondents Nos, 1 to 4, first took the preli- 
minary point that the petition a: the 
instance of the petitioner, who admitied< 
ly received the notice and rat at the 
instance of the Chairman, Raspondent 
No, 5, who in fact wes affected. if at all, 
was not maintainable, He submitted that 
in fact the arguments as advanced would 
be available if the Chairman himself 
had moved the. petition because it was 
his right to hold the post was prejudi-< 
cially affected. It was also submitted 
that ‘the Commissioners ‘viz,, Réspondenit ' 
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Nos. 5; 10, 11 and 12, who were served 
on October 18, 1976 cannot maintain any 
claim since they had clear 15 days notice 
as the meeting. was held on November 3, 
1976. It was further submitted by Mr. 
Ghosal that if.the contentions of the 
petitioner are correct, which is not, the 
Commissioners who would be aggrieved 
are Respondent Nos, 15 to 28 as they 
were served on October 19, 1976.. But 
since those Respondents, who are appear- 
ing through Shri D. K. Mukherjee have 
not supported the petitioner and in fact 
are opposing him, so the submissions as 
made on the question of pre- 
judice for non-service of notice 
would be of no avail or assistance what- 
soever, It was also submitted by Mr 
Ghosal that it is the requisitionists, if at 
at all, who would be prejudiced for 
shortness of time of the service of notice 
but none of them have challenged the 
validity or sufficiency of the notice anc 
that fact itself would be enough to refuse 
the relief as claimed. It was further sub- 
mitted by Mr. Ghosal that on merits 
also, no interference should be made ot 
the grounds of insufficiency of notice as 
no' prejudice was caused by the shortness 
of time, if any, because out of 25 Com- 
missioners of the said Municipality at 
least 18 were present, He stated that Res- 
pondents Nos. 5, 10, 11 and 12 herein 
were duly served with the notice on`Oc- 
tober 18, 1976 and amongst them ‘only 
Respondent No, 5 participated and others 
did not, He also stated that the notices 
in question were served on Respondent 
Nos, 6 and 7 on the 18th and in fact they 
attended the meeting and walked out. It 
was submitted that the service of notices 
on October 19, 1976 on ‘Respondents 
Nos. 15 to 28, which is the very basis of 
the submissions of the petitioner would 
be of no avail as those Respondents have 
neither raised any objection or challenge 
nor they are supporting the petitioner. 
These apart, Mr. Ghosal submitted that 
in view of the provisions in Chapter JIT 
of the said Act which deals with the 
Municipal Authorities and their Constix 
tution and more particularly in view of 
the provisions- in ‘Ss, 61, 78,79, 80, 9I 
and 92 and particularly because of cl. (c) 
of sub-sec. (1) of the said S. 92, the pro- 
visions of S, 61 of the said Act should 
be deemed to be directory and not man- 
datory as any defect or irregularity not 
affecting the merits of the case can be 
cured, rectified or validated, Mr, Ghosal 
referred to the proviso to S, 61 (2), and 


sub-secs, -(5) and (6) of the. said S, 61 and 
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submitted that in the admitted facts of 
the case. there was substantial compli-~ 
ance with the provisions of the statute 
in the matter of calling the meeting by 
the notice.in question, It was also sub= 
mitted with reference to the facts as 
mentioned hereinbefore that in any event 
or in any view of the matter the merit 
of the case has not at all been affected, 

9. Mr, Ghosal relying on the deter- 
minations of the Supreme Court in the 
case of K, Narasimhiah v, H, G 
Singri, Gowda, AIR 1966 SC 330 
(supra) submitted that the existence 
of the ‘provisions as referred to 
hereinbefore by him and more particu- 
larly of S, 92 (1) (c) of the said Act, 
would be enough to hold and find that 
the provisions of S, 61 of the said Act 
and its sub-secs, are only directory and 
not mandatory, He further referred to 
the fact of service of notice on the Com- 
missioners, particulars whereof have been 
mentioned hereinbefore and submitted 
that the fact that some of the Commis- 
sioners received less the 15 clear days’ 
notice of the meeting would-not by itself 
make the proceedings of the meeting or 
the resolution passed therein invalid. 
Such proceeding or the meeting according 
to Mr, Ghosal would be invalid only if 
the proceedings were prejudicially affect~ 
ed by such’ irregularity, Thus it was sub- 
mitted by’ Mr. Ghosal that since 18 out 
of the 25 Commissioners were present 
and 14 voted in favour of the resolution 
of no-confiderice against the Respondent 
No, 5, there was absolutely no reason 
for thinking that the proceedings of the 


meeting were  prejudicially affected 
by the irregularity of service of 
notice, if any, It was in fact sub- 


mitted by Mr, Ghosal that the para~ 
mount intention of the service of notice is 
to inform and intimate the Commissioners 
about the fact of consideration of the 
motion so that they can arrange other 
business so as to enable them to attend 
the meeting and that was amply fulfilled 
‘in the instant case, Mr, Ghosal then re- 
lied on the determination of the Supreme 
Court in the case of Shyabuddinsab 
Mohidinsab Akki v, Gadaq Betgori Muni- 
cipal Borough, AIR 1955 SC 314: 1955 
SCR 1268 (at pp, 314 and 315 of SC): 
The appellant in that case was one of 
the 32. Councillors of the Municipality. 
The last general’ election of the Municipa- 
lity was held on May 7, 1961 and the term 
of office of the Councillors: elected was 
three years computed from the date of 
the first general meeting held after the 
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general election. Such election was held 
on July 10, 1951 wherein Respondent 
Nos. 4 and 5 were elected President and 
Vice-President respectively for three 
years initially and which was thereafter 
extended to 4 years ending on July 9, 
1955, As the term of respondents 4 and 
5 as aforesaid was to expire at the end 
of three years irom 10-1-1951 and as the 
term of the municipality was extended 
by one year under the amending Act as 
aforesaid, the vacancies thus occurring 
had to be filled up by a fresh election 
of President and Vice-President. The 
Collector therefore called a special gene- 
ral meeting of the municipality to be 
held on 30-7-1954 to elect a President 
and Vice-President for the remaining 
period of: the quadrennium, The Collec- 
tor had nominated the Prant Officer (the 
District Deputy Collector) to preside over 
that special general meeting. On 30-7- 
1954 the Prant Officer under instructions 
from the Collector adjourned the meeting 
to 3-8-1954 without transacting any busi- 
ness, the only item on the agenda being 
the election of the President and Vice- 
President. The 8rd respondent raised -a 
point of order against the adjournment 
but the presiding officer aforesaid over- 
ruled that objection. Hence the special 
general meeting was held on 3-8-1954. At 
that meeting the appellant raised a point 
of order that under the provisions of 
the Act a President could not be elected 
for a term less than a year and. that 
therefore thé proposed election would be 
in the teeth of those provisions, The pre- 
‘siding officer who was the same person 
who had adjourned the meeting on 30-1- 
1654 overruled that objection too, There- 
upon 13 out of the 32 councillors. who 
were present walked out on the ground 
that they did not propose to participate 
in a meeting in which the proposal was 
to elect a President for less than a year 
contrary to the provisions of the Act, The 
appellant was one of those 13 councillors 
who walked out. It may.be added that 
the full strength of the municipality is 
32 councillors all of whom were present 
both on 30-7-1954 and 3-8-1954. The re- 
maining 19 councillors proceeded to 
transact business and elected the 2nd 
respondent as the President, the proposal 
being that he “should be President of 
the municipality for the remaining period 
of the quadrennium.” and that was the 
proposal which was carried. Immediately 
after the election of the President another 
meeting was held for the election of the 


‘Vice-President under the presidency of 


relevant 
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the newly elected President (the 2nd res- 
pondent). The appellant raised the same 
point of order as he had done in the case 
of the election of the President and that 
was also overruled, Thereupon six of the 
councillors present including the appel- 
lant walked out and the remaining coun- 
cillors elected the 3rd respondent as the 
Vice-President, He moved the High 
Court of Bombay under Art, 226 of the 
‘Constitution for a writ of ‘quo warranto’ 
or any other appropriate writ or order 
or direction against the 2nd and 3rd res- 
pondents “restraining them from usurp- 
ing the office of the President and Vice- 
President respectively of the opponent 
No. 1 Municipality and restraining them 
from performing any duties and from 
exercising any powers as President and 
Vice-President respectively, 


The High Court held that the election 
of the 2nd and 3rd respondents was not 
illegal and dismissed the application, It 
held that on a proper construction of the 
provisions of the Act it was 
not correct to say that the term af office 
of the councillors or of the newly elect- 
ed.President and. Vice-President shall 
end- with 9-7-1955; that the intention was 
to elect the Presider:t’ and the Vice-Pre- 
sident for the remaining term of the 
municipality which was not only a period 
of four years certain but an additional 
period up to the date when new Presi- 
dent and Vice-President would be elected 
and take over after a fresh general elec- 
tion; that the adjournment of the meet~ 
ing of the 30th July was not beyond the 
powers of the presiding officer; and that 
consequently the meeting o? the 3rd 
August was not vitiated by any illegality. 
It was also pointed out by the High 
Court that all the councillors constituting 
the municipality had notice of the ad- 
journed meeting and did as a matter of 


fact attend that meeting and that even 


if there was any irregularity in the ad- 
journment on 30-7-1954 that did not 
affect the legality of the adjourned 
meeting and the business transacted 
therein.” a 

and on a construction of S, 25 (3) of the 
Bombay Municipal Boroughs. Act (18 of 
1925), it has been held that the ‘provi~ 
sions are directory and not mandatory, 
and the omissions in the matter of ser- 
vice of the notices were mere irregula~ 
rities which would not. vitiate the pro- 
ceedings unless it was shown that those 
irregularities had prejudicially affected 
the proceedings, To substantiate his argu- 
ments that the provisions of the said Act - 
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as involved, in this: case are ‘merely 
directory and not mandatory, Mr. Ghosal 
relied on the case of State of U. P, v. Man- 
bodhanlal Srivastava, AIR 1957 SC 912 
wherein the following test has been laid 
down by the Supreme Court (at p; 917): 


“The use of the word “shall” in a 
statute, though generally taken in a man- 
datory sense, does not necessarily mean 
that in every. case it shall have that 
effect that is to say, that unless the 
words of the statute are punctiliously 
‘followed, the proceeding or the outcome 
of the proceeding, would be invalid, On 
the other hand, it is not always correct 
to say that where the word “may” has 
been used, the statute is only permissible 
or directory" in the sense that non-com- 
pliance with those provisions will “not 
render the proceeding invalid.” 


These apart, Mr. Ghosal relied on the 
determination of the Allahabad High 
Court in the case of Dr. B. N. Sarin v. 
State of U. P. ATR 1967 All 465 where 
the provisions of S. 87-A of the U, P. 
Municipalities Act (2 of 1916) were con- 
strued and it has, been held that: 


“When notice of a meeting to pass a 
no-confidence résolution against Presi~ 
dent of a Municipal Board is not sent to 
him and even after having obtained 
knowledge of the date, time, place and 
purpose of the meeting shortly after it 
was ‘convened, and thus’ having sufficient 
notice, the president: does ‘not deliberately 
attend it and also does not inform ‘the 
District Magistrate, the authority under 
the U. P. Municipalities Act. about such 
non-service, he. cannot question the re- 
‚solution for want of notice ang hence no 
writ can issue, 


The issue ofa writ ‘under Art. 226 of 
the Constitution. is guided by the princi- 
ples of equity. The president cannot say 
that he was under no duty to take notice 
of the meeting because “duty” in equity 
Court is not legal -duty alone but also 
includes equitable duty., He owed an 
equitable duty.to inform. “the District 
Magistrate about the non~service. but as 
he kept quiet and. knowingly . suffered 
public time and money to ‚be invested in 
the meeting, on principles of equitable 
estoppel by acquiescence and want. of 
good faith, he cannot be permitted to 
question the resolution for want of notice 
and hence no writ can issue.” 

Such determination was. made as it was 
contended that the. no-confidence resolu- 
tion which was passed against the Presi- 
dent on September 9,. 1966 was illegal 
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- affecting the’ “validity of the acts 
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and ineffective as the meeting of the © 
Municipal Board. in which the same was: 
passed was not duly convened inasmuch 
as no notice of the meeting was ever 
sent to him and: such fact was admitted 
by the Respondents, The Respondents of. 
course contended that no notice was sent 
to the President as he had full knowledge 
of the date, time, place and purpose of 
the meeting. Apart from substantiating 
his arguments about the directory nature 
of the section in question by citing the 
abovementioned cases, Mr. Ghosal sought 
‘to establish in construing the section and 
the purpose ofthe notice in cuestion 
that the intention. underlying the same ' 
will have to be considered. ` 
10. The Respondent Nos. 15 to 23, in, 
addition to the arguments advanced by ' 
Mr, Ghosal submitted* further that no | 
material injustice in‘the instant case and 
in the facts and ` circumstances of the 
same has been caused to the Commis- 
sioners and more particularly to the peti- 
tioner and in that-view of the matter, 
the petition should not be enterteined. 


11. There is no dispute that to find. 
out, whether the provisions of a statute 
are directory or mandatory the_ purpose 
and ‘intention behind or’ underlying the 
same should be taken into consideration. 
It has been observed in-the case of Mont- 
real Street Rly, Co. v. Normandin, ‘1917 
AC 170:/ (AIR 1917 PC 142) that when 
the provisions of a ‘statute relate to the 
performance’ of‘a public duty ard the 
case is such that to hold null and void 
acts. done in: neglect of this duty would 
work serious general’ inconvenience, -or 
injustice -to persons who have no control 
over those entrusted: with duty, and at 


“the same time would not promote the 


main object of the Legislature, tke pro- 
visions would be directory only, the 
neglect of them, though punishatle, not 
done. 
Apart from this, the intention of the 
statute in having the notice serv2d, the 
purpose of the same and the prejudice 
if any or if at all, causéd for improper 


‘or irregular service of the noticas will 


have to be considered. Mr. Ghose is right , 
in his submissons, relying on the deter- 
minations in the case of Municipal Com- 
mittee, Khandwa v,..Radhakisan Jaikisan 
(AIR. 1930 Nag 157) (supra), that the in- 
tention and purpose .of the service of 
notice. in a ‘case like this was to invite. 
all the Commissioners and to afford them , 
facilities to: exercise their rights to attend : 
and tọ take part in the deliberations or ' 
the _determinations. 
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12. Inthis case, individual notices were 
sent and some of the Commissioners 
were served on October 18, 1976 and 
some on the 19th, So far the Commis- 
sioners, who were served on 18th there 
cannot be any cause for complaint be- 
cause clear 15 days notice was there 
since the meeting was scheduled to be 
held on November 2, 1976, Thus the 
arguments as advanced by Mr, Ghose, 
if at all, would be available in the cases 
of those Commissioners, who were served 
on the 19th, There is no dispute and that 
too following the deteminations in the 
cases as mentioned or cited at. the Bar, 
particulars whereof have been mentioned 
hereinbefore, that “...... shall give not 
less than fifteen clear days’ notice......” 
in S, 61 (3) of the said Act would mean 
exclusive of the day. of. service and ex~ 
clusive of the day on which the meeting 
was held. So the question to be consi~ 
dered is whether the delayed service -of 
notice on some of the Commissioners of 
the Municipality to be more particular, 
service.on them on 19th, has materially 
affected the meeting or the determina- 
tion or not or if at all, whether the 
same has caused any prejudice? 


13. The Commissioners, who were 
served on 19th viz„ Respondent Nos, 15 
to 28, have in fact_ neither raised any 
objection nor challenged the said short- 
‘ness of time in service of the notice and 
in fact they. have in this proceeding. 
challenged or opposed the contentions of 
the petitioner. In fact those respondents. 
were the requisitionists and all excepting 
Ismail Mondal, were served on 19th, In 
- a case like this and in view of the above, 
if any one can claim or allege any pre~ 
judice, they would be the said requisi~ 
tionists or any one of them and in fact, 
they, as recorded hereinbefore, have 
raised no protest. Furthermore, for the 
shortness of time in the service. of notice, 
they have also not suffered any preju- 
dice because as requisitionists they were 
aware of the purposes of the requisition 
and the meeting and as such the inten« 
tion and object of the notice as. men- 
tioned. hereinbefore, has not at an been 
frustrated. 


14. Thus following the’ determinations 


in the case of K. Narasimhiah v, H.C 


Sengri Gowda, AIR 1966 SC 330 (supra), 
I find that the meeting in the instant 
case was not prejudicially affected by 
the irregularity in the service of notice 
because 18 out of 25 Commissioners weré 
present and that apart, the persons who 
were actually interested in the proceed~ 
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ings, raised no objection at all an the 
ground of shortness of time in effecting 
service of notice on them-and the more 
so when the petitioner himself was duly 
served with the notice. Following the 
determinations in the Supreme Court 
case as mentioned herinbefore and the 
principles as enunciated in the case of 
Montreal Street Rly, Co, v, Normandin 
1917 AC 170; {AIR 1917 PC 142) (supra), 
ï further hold in the facts and circum- 
stances of the case, that the requirements 
of time as mentioned in 5. 61 (3) are 
merely directory and not mandatory and 
in any event in the instant case there 
has at least been substantial compliance 
with the same, The shortness of notice 
on the requisitionists have not at.all prex 
judicially, materially or adversely 
affected the determination or made the 
same illegal or irregular. 

15. In view of the nature, character 
and intention of the. section as discussed 
above, I find that there is ample sub- 
stance in the submissions of Mr, Ghosal 
that the present petition at the instance 
of the petitioner, who was admittedly 
and duly served with the notice and not 
at the instance of the Chairman, Res- 
pondent No. 5, who was sought to be re~ 
moved, would not be maintainable: 

16. In view of the above, the applica- 
tion fails and the same is dismissed: 
There will however be no order for costs. 

17. Stay of operation. of the order as 
prayed for, is refused, 


Application dismissed, 
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Dr, Gurokesh Debangshi and another, 
Appellants v, Bimalendra Nath Banerjee, 
Respondent, 

A. F, A. D. Nos, 989 and 1084 of 1973, 
D/~ 23-3-1978. 

(A) Civil P; C. (5 of 1908), O 
— Joint tenancy — One dying after 
institution of suit — Deceased tenant 
not contesting suit, his interest already 
represented, no. abatement as his heir 
could not contest what deceased has not 
contested. (Para 6) 

Anno: AIR Comm. Civil P, C, (8th 
Edn.) O. 22, R. 4 N. 5 and 12, ae: 

(B) West Bengal Premises Tenancy 
Act (12 of 1956) Ss. 13 (3A) and 13 (1) (ff) 
— Effect of amendment inserting Ss, 13 
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(GA) and 413 (1) (ff) on pending suit — 
Pleadings amended in appeal after deci- 
sion in AIR 1975 SC 1146 — Held suffi- 
cient compliance, (Para 7) 

(C) West Bengal Premises Tenancy’ 
Act (12 of 1956) S. 13 — Discrepancy in 
pleading and proof — Plaintiff deposing 
after 7} years of suit — Increase in need 
natural — Held cannot be regarded as 
discrepancy. (Para 8} 

(D) Civil P. C. (5 of 1908) O. 41, R. 27 
— Additional evidence — Scope — Docu- 
ments neither original nor proved by 
anybody — Cannot be accepted at ap- 
pellate stage. ` ara 9) 

Anno: AIR Comm, Civil P, C. (8th 
Edn.) O, 41 R. 27 N. 1, 


Cases Referred: Chronological Paras 
(1976) 80 Cal WN 187 - 6 
AIR 1975 SC 1146 i wg 
AIR 1971 SC 742 : 6 
AIR 1965 SC 1049 & 


B. C, Dutt, and Ashutosh Ganguly, for 
Appellants; in S. A. No 989 of 1973 and 
for Respondent in S A. No, 1084 of 
1973; P. K. Sen, and A. K. Matilal, for 
Respondent in SA- No. 989 of 1973 and 
for Appellants SA No, 1084 of 1973, 

JANAH, J:— This appeal has been 
filed by the plaintiffs and it arises out 
of a suit for ejectment, The appellants 
filed the said suit for ejectment against 
the respondent and’ his brother Jadaben= 
dra Nath Banerjee who were the defen< 
dants ‘Nos, 2 and 1 respectively in the 
suit, 


2. The plaintiffs’ case as made out in 
the plaint is as follows: 


. The plaintiffs jointly purchased the 
property being holding Nos, 44-A and 
44-B, Ramesh Mitra Road, Calcutta, by a 
registered Deed of Sale dated July 9, 
1964, from Mohini Mohan Ghosh and 
others, The defendants were the tenants 
in respect of premises No, 44-A, Ramesh 
Mitra Road at a monthly rent of 
Rs, :93.50.p. according to English Calen« 
dar month:. under the - vendors of the 
plaintiffs. On the day on which'the Sale 
Deed was executed the ‘plaintiff vendors 
sent a letter of Attornment to the de= 
fendant in respect of the. said. tenancy. 
and the letter was accepted by the de- 
fendant. It was alleged that the plain- 
tiffs purchased the property for their own 
use and occupation. Out of the two pre« 
mises .purchased by the plaintiffs they 
got possession of the premises No, 44-B 
only, But the accommodation there is 
not sufficient. It was also alleged that 
the defendants.were habitual defaulters, 
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not having paid rent ‘since December, 
1963, The plaintiffs sent a notice of eject- 
ment under’ registered ‘post with Ac= 
knowledgment Due on August 6, 1964, 
asking the defendants to vacate with the 
expiry of the month of September, 1964 
But in spite of such notice the defendants 
have not vacated, It was further alleged 
that the plaintiff No, 1 is a medical 
practitioner and he has been practising 
as a gynaecologist in Calcutta for a con~ 
siderable time. He requires at least 4 
rooms for his chamber and for his Nurs- 
ing Home, The plaintiff No, 1 has got his 
wife and one unmarried school going 
daughter, The plaintiff. No.: 2 has got his 
wife and one son. It was alleged that 
besides these persons the. plaintiffs have 
two unmarried sisters, one cousin and 
his wife, and their 8 ‘children, It was 
alleged that they were-all dependents’ in 
the family of the plaintiffs, It was fur- 
ther alleged that there was one cook and 
one servant in their family, The accom- 
modation in 44-B, Ramesh Mitra Road 
was insufficient, They have only one 
bed. room, one kitchen and one thakur- 
ghar in the first floor and only 3 rooms 
on the ground floor including the cham- 
ber and the store room, It was accord- 
ingly claimed that the plaintiffs required 
the entire suit premises for their own 
use and occupation; The suit was 
contested by the defendant No, 2 who 
is the respondent in this appeal. It was 
alleged by the defendant No, 2 that the 
plaintiffs have no cause of action and 
that the notice of ejectment was illegal, 
invalid. and insufficient, The service’ of 
notice was also denied, The receipt of 
the letter of attornment was not denied. 
All other material allegations in the 
plaint were however denied, It was fur- 
ther alleged by the defendant that for 
some unavoidable reasons the rent for 
September and October could not be 
deposited with the Rent Controller in 
favour of the vendor, The rent for the - 
month of ‘November, 1963, was sent by 
money order on 16th December, 1963 to 
the vendor of the plaintiffs and it was 
refused by them on 31st December, 1963 
and this amount could not be deposited 
with the Rent Controller ‘as it was be- 
yond time, It was further alleged that 
the rent for the period from ist to 6th 
July, 1964, was sent to the vendor of 
the plaintiffs and that was refused, The 
defendant: paid ‘rent for the 'period from 


Vth July to 3ist July, 1964, to the plain- 
tiffs but they refused to accept the same. 
Thereafter the defendant had been de=- 
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positing rent with the Rent 
to. the credit of the -plaintiffs, 


Controller 


3. The trial court found that the ser- 
vice of notice on one of the tenants in 
common amounts to service of the same 
on the other tenant es well, and it fur- 
ther found that the notice was valid and 
sufficient. The trial court further found 
thet the defendants were defaulters and 
the plaintiffs are entitled to a decree for 
eviction on the ground of default, On 
the question of reasonable requirement 
also the trial court found in favour of 
the. plaintiffs. Before the trial court it 
was urged on behalf of the defendant 
No. 2 that his brother‘the defendant 
No. 1 who was a mental patient- living 
in the Mental . Hospital at Ranchi had 
died on the 27th December, 1970. It was 
contended that no substitution of the 
heirs and legal representatives of the de- 
fendant No. 1 having been made, the 
plaintiffs. were not entitled to get a 
decree. On this point the trial court took 
the view that the evidence on record 
was not sufficient to come to the conclu- 
sion. that the defendant No. 1 had died 
as alleged on ‘behalf of the defen- 
dant No, 2. The trial court disbelieved 
the defendants’ version on this point on 
the ground that the defendant No, 2 who 
filed an application Zor amendment of 
the written statement on November 22, 
1971, did not mention about the death 
of the defendant No. 1 in that petition 
although according to him the defendant 
No. I died on 27th December, 1970, The 
trial court did not. pui any reliance upon 
the only witness examined on behalf of 
the defence on this point, and in that 
view of the matter passed a decree in 
favour of the plaintiffs. 


d. Against the decision of the trial 
court the defendant No, 2 alone pre- 
ferred an appeal before the lower ap- 
. pellate court. The same points were 
urged on behalf of the defendant No. 2 
in the appeal before the lower appel- 
late court. The lower appellate court 
agreed with the view taken by the trial 
court except that it was of the opinion 
that the plaintiffs’ reasonable require- 
ment for their own use and occupation 
would. be satisfled of a decree for par- 
tial eviction was passed, Before the 
lower appellate court the defendant No 2 
filed a certified copy of death certificate 
daied Nov. 23, 1972 granted by the Medi- 
cal Superintendent, Hospital for men- 
tal -Diseases Ranchi, showing that 
Jadabendra Nath Banerjee died on the 
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27th December, 19707: Although this 

certificate was not admitted in evidence 
and it was not marked as an exhibit in 
the case, the learned Judge in the: lower 
appellate court proceeded on the basis 
that the defendant No, 1 Jadabendra 
Nath Banerjee had died in 1970. It was 
submitted on behalf of the defendant 
No. 2 that apart from defendant No. 2. 
the defendant No. 1 died leaving a mar- 
ried sister and the said sister not having 
‘been brought on record the suit vzas not 
maintainable. The lower appellate court 
took the view that as the/sister was not 
residing in the disputed premises she 
was not a tenant within the meaning of 
West Bengal Premises Tenancy Act, and 

as such, her substitution was not >equir- 

ed. In the aforesaid view of the matter 

the lower appellate court allowed the 

appeal in part and sent back the suit on 

remand to the trial court to find out 

whether it is feasible to pass a decree 

on partial eviction if the defendant 

agreed to the same. 


5. Against this decision of the lower 
appellate court the plaintiffs have filed 
the present Second Appeal. The defen- 
dant No. 2 has also filed an independent 
appeal, being S. A, No, 1084 of 1973. 
These two appeals came up for hearing 
before Anil Kumar Sen J, sitting singly. 
The appeals were heard on May 2". 1977. 
The hearing was adjourned to a subse- 
quent date. Thereafter when the appeals 
came up for hearing on 9th June, 1977, 
his Lordship was pleased to refer the 
matter to the Division Bench. 


6. Mr, Dutt, learned Advocate for the 
appellants contended that he. had been 
able to persuade Anil K. Sen J. to re- 
consider his Lordship’s own decision in 
the case of Asha Gupta v. Sipra Gupta, 
(1976) 80 Cal WN 187. In that case it was 
decided by a Division Bench presided 
over by Anil K. Sen J. that in a case 
governed by the West Bengal Premises 
Tenancy Act where the tenant died dur- 
ing the pendency of the suit and only 
those of his heirs who were residing with 
him were substituted, it was necessary 
to substitute all the heirs of the deceased 
tenant, The Division Bench took the 
view on the ground that although the 
other heirs who are not ordinarily re- 
siding in the premises were not entitled 
to the special protection conferred by 
the Act in view of the definition of the 
tenant under S, 2 (h) of the West Ben- 
gal Premises Tenancy Act, still it was 
open to them to contest the suit on the 
ground of notice. If the notice was de=- 
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fective the suit was liable to be dismiss- 
ed. Therefore, it was necessary to sub- 
stitute all the heirs of-the. deceased 
tenant. According to Mr, Dutt, Sen J. 
thought it fit to reconsider the said de- 


cision but as that decision was of ¢.- 


Division Bench his Lordship - sitting 
singly could not go against it and; there- 
fore. he referred the matter to: a Divi- 
sion Bench. Mr. Sen, learned Advocate 
appearing on behalf of the respondent 
however challenged the contention olf 
Mr. Dutt, Mr. Sen submitted that it was 
not correct to say that Sen J. thought it 
fit to reconsider the aforesaid decision. 
According to him the matter was refer- 
red to-the Division Bench because Mr. 
` Dutt wanted the matter to be decided 
by a Division Bench, The order recorded 
on the 9th June, 1977, does not indicate 
the reasons why the matter was referred 
to the Division Bench. We need not 
however enter into this controversy be- 
cause in the facts of the present case it 

is immaterial whether the substitution of 
‘tall the heirs of the. deceased defendant 


No. 1 was necessary or not, Jadabendra ' 


Nath Banerjee who was the defendant 
No. 1 in the suit and who is stated to 
have died leaving his brother the defen- 
dant No. 2, and a married sister, did not 
file any written statement, He did not 
contest the suit, The married sister of 
the said defendant No. 1 who was not 
residing in the suit premises could not, 
therefore, contest the suit even on the 
ground of notice, She could not possibly 
make out a case which was never made 
out by her predecessor-in-interest. That 
being so the only other heir of the, de- 
ceased defendant No. 1, namely the de- 
fendant No, 2 who is the respondent in 
the present appeal was already on re~ 
cord. He represented the estate of the 
deceased defendant No. 1. If the estate 
is represented then there is no abate~ 
ment of the suit. In such a case the deci- 
sion will be binding upon the heir who 
has not been brought on record, — Vide 
Dayaram v. Shyamasundari, AIR 1965. 
SC 1049. A similar view has also been 
taken in Mahabir Prasad v. Jage Ram. 
AIR 1971 SC’ 742. In this view of the 
matter it must be held that the suit and 
the appeal could have been proceeded 
with by thé appellants -even though the 
married sister of the defendant No, 1 
was not substituted after the death of 
defendant No. 1, | 


7.. Mr. Sen, learned Advocate for the 
respondent, contended that the present 


suit is liable to be dismissed inasmuch 
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as the plaintiff failed to put in fresh 
pleading and make out the ground for 
eviction under clause (ff) of sub-sec. (1) 
of S, 13 of. the Act, He relied upon the 
decision in B. Banerjee v. Anita Pan. 
AIR 1975 SC 1146-in support of his con- 
tention. It appears from the reccrd that 
an application for amendment of the 
plaint was filed by the appellants on 
25th March, 1976, In that application the 
appellants made an averment in para- 
graph 9 to the effect that they have no 
reasonably suitable or adequate alterna- 
tive. accommodation and they reasonably 
require the suit premises for their own 


` use and occupation: It also appears from 


an order passed on the 14th June, 1976 
by Chittatosh Mookerji J, that two ad- 
ditional issues were framed in terms of 
the emended S. 13 (3-A) and S. 13 (1) 
(f) -of the Act. Mr. Sen. contended that 
amendment of the plaint is not fresh 
‘pleading, According to him the filing of 
‘the application for amendment of the 
plaint by the appellants and raising of 
the two additional issues are not in con~ 
sonar.ce with the decision.of the Supreme 
Court in B; Banerjee’s case. His conten- 
tion is that the appellants are not there- 
fore entitled to get a decree in the pre- 
sent suit. We are unable to accept this 
contention of Mr. Sen. In our view we 
have to look at the substance and not 
the form. The steps taken by the appel- 
lants after the decision of the Supreme 
Court in B. Banerjee’s case are sufficient 
compliance with the requirement: of law. 


8. The only other point which re- 
quires consideration in this appeal is 
whether the decision of the lower ap- 
pellate court remanding the suit to the 
trial court for a determination of the 
question of partial ejectment can be up- 
held or not. On this question the deci- 
sion of the lower appellate coust pro- 
ceeds on the basis that since there is 
some discrepancy on the question of re- 
quirement of the plaintiffs, in thea evi~ 
dence of the plaintiff No. 1 and the 
statements made in paragraph 9 of the 
plaint, the plaintiffs’ case that they re- 
quire the entire disputed premises for 
their own use and occupation cannot be 
accepted, The discrepancy noticed by the 
lower appellate court is that in para- 
graph 9 of the plaint it has been stated 
that the plaintiff No. 1 requires at least 
4 rooms for his chamber and ‘nursing 
home, but in evidence the plaintiff No. 1 


-has stated that he requires 9 or 10 rooms 


for his. nursing home, It is true that this 
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discrepancy is there regarding the num- 
ber of rooms required by the plaintiff, 
But it must not“be lost. sight of that the 
suit was filed in January. 1965 and the 
plaintiff No, 1 was deposing in court in 
May, 1972. In our view, the plaintiff 
No. 1 was not. required to nor could be 
expected to mention exactly the same 
number of rooms which he requires be- 
cause: of the intervening period of about 
"4 years,’ It is in evidence that the 
plaintiff No. 1 is qualified Gynaecologist 
having a good practice, and in the nor- 
mal course a medical practitioner of: his 
standing is .expected to have a larger 


‘volume of practice in course of 74 years.. 


The emphasis put upon this aspect of 
. the case by the learned Judge in the 
lower appellate court’ was not therefore 
quite justified in the circumstances of the 
present case, The courts below rightly 
discarded the plaintiffs’ case of require- 
ment for their cousin and his wife and 
8 children, That finding has not been 
challenged by the appellants in: this’ ap- 
peal, The evidence is that the family of 
the plaintiff No. 1 consists of himself. 
his wife and two unmarried daughters, 
The family of the plaintiff No. 2 con- 
sists of himself, his wife and a son, Be- 
sides these persons there are two un- 
married sisters of the plaintiffs and also 
the plaintiffs’ father, The Commissioner’s 
report shows that there. are 8 rooms and 
a kitchen in premises No. 44/B, Ramesh 
Mitra Road where the plaintiffs have been 
residing. The disputed premises No, 44/A, 
Ramesh Mitra Road which is in occupa- 
tion of the defendants consists: of 9 
rooms including a thakurghar, There is 
also a mezzanine flour room, Of all the 
rooms in the two premises the plaintiff 
No. 1 and his wife would require one 
room as their bed room, The two daugh~ 
ters of the plaintiff No. 1 can share one 
of the larger rooms, The. plaintiff No. 2 
and his wife would require one. room as 
their bed room, The son of the plaintiff 
No. 2 would need one room. The two 
sisters of the plaintiffs would also rè- 
quire one room as their bed room and 
the father of the plaintiffs would also 
require one. room, Besides these the 
plaintiffs would require one sitting room 
or drawing room, one kitchen, a thakur- 
ghar and a dining-cum-stores room, In 
all, therefore, they would require. 10 
rooms, But they | have only 9 rooms in 
their possession in premises No, 44/B, 


Ramesh Mitra, Road. For the purpose of 
the nursing home. of the plaintiff No, 1, 
one room would be required as waiting 
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room for the patients. ‘The plaintiff 
No. 1 would require another rocm for 
examination of the patients, Then an= 
other large room would be required as 
the Operation Theatre. Besides the nurs< 
es engaged by the plaintiff No. 1 would 
need one room for taking rest when they 
are not actually attending any patient, 
and at least 4 rooms would be required 
to accommodate the patients, Therefore. 
out of the 10 rooms in premises No, 44/A, 
Ramesh Mitra Road. 8 rooms would be 
required by the plaintiff No. 1 for runn- 
ing the nursing home. It has bean seen 
that the plaintiff would require 19 rooms 
for their residence. But premises No. 44/B, 
Ramesh Mitra Road where the plaintiffs 
are now residing has 9 rooms only, An~- 
other room in premises No, 44/A, 
Ramesh Mitra Road would: thus be re~ 
quired by the plaintiffs. It would, there- 
fore, leave only one extra room in pre- 
mises No, 44/4. Ramesh Mitra Road. 
The “defendant cannot continue to live in 
this extra room, In this view: of the mat~ 
ter we do not think that the lower ap- 
pellate court was justified in rernanding 
the ‘suit to the trial court for the pur- 
pose of finding out whether a decree 
for partial eviction would satisfy tha 
requirement of the plaintiffs, 


9. Before concluding it remains for 
us to dispose of the application under 
O. 41 R. 27 C. P, C, filed on behalf 
of the respondent for taking as additional 
evidence certain documents which hava 
‘been annexed to the , said application, 
The documents “annexed to the applica- 
tion are a certificate issued by the Medi- 
cal Superintendent, Ranchi Mental Hos~ 
pital. The certificate states that Sri 
Jadabendra Nath Banerjee has been a 
patient of the said hospital since 1959 
till the date of which the certificate was 
granted, The date of the certificate is 
4th November, 1968, The next document 
is a communication - ‘from the Medical 
Superintendent of the said hospital dated 
23-11-1972 addressed to Sri B. N. Baner- 
fee, It shows that Jadabendra Nath 
Banerjee. died on ‘27-12-1970, The other 
documents are the information received 
from the office of the Rent Controller, 
Calcutta. to the effect that rent was de- 
posited by Sri B, N, Banerjee and J, N. 
Banerjee. of 44/A, Ramesh Mitra Road, 
Calcutta and the money had been with-|- 
drawn, These documents cannot be’ ac- 
cepted in evidence for the simple reason 


that these are neither the originals no 
have -those ‘documents been proved, 
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The documents annexed to the ar~ 
plication are merely plain copies. 
The documents have not been pro- 
ved by anybody. In the circum- 
stances, these cannot be received in evF 
dence, Moreover, there is no explanation 
why the defendant No. 2 who was in 
possession of these documents did nat 
produce the same before the courts be- 
low. In the circumstances the application 
is dismissed. 


10. In the result, the appeal succeeds. 
The judgment and decree of the lower 
appellate. court are set aside and thos? 
of the trial court are restored, There 
will be no order as to costs in this ap- 
peal. i 
D. C. CHAKRAVORTI, J:— I agree, 

Appeal allowed. 
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JANAH AND SHARMA, JJ. 
Ram Awatar Singh, Plaintiff-Appellant 
v. Khajan Singh, Defendant-Respondent. 


A. F, O. D, No. 144 of 1973, D/- 20-3- 
1978. 


(A) W. B. Premises Tenancy Act (12 
of 1956), Ss. 21 and 23 — Deposit of rent 
-—-Suit for declaration that plaintiff is = 
sub-tenant under the defendant — Rent 
deposited with the Rent Controller with- 
drawn by defendant — Defendant not 
estopped from challenging that pene is 
sub-tenant under him. 


The plaintiff might have deposited the 
rent alleging that he was a  sub-tenant 
and it might have been in compliance 
with S. 21 also. Section 23 specifically 
provides that rent deposited under S. 21, 
if withdrawn, shall not operate as an 
admission against the person withdraw- 
ing it of the correctness of the particulars 
mentioned in the application for deposit 
of the rent. The expression used in Sec- 
tion 23 is ‘shall not operate as an admis- 
sion against the person withdrawing it’. 
It does not say that it shall not operate 
as an admission against. the landlord 
withdrawing it, Therefore, the person 
withdrawing it may very well be a per- 
son other than the. landlord, (Para 4) 


(B) T. P. .Act (4 of 1882), S. 105 — 
Lease or licence — Determination —— Ex- 
clusive possession is not the only consi- 
deration. 
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Exclusive possession is not the only 
consideration which has to be taken into 
consideration in deciding whether it is a 
lease or licence, The entire surrounding 
circumstances and the intention of the 
parties have also got to be taken into 
consideration, (Case law discussed). 

(Para 5) 

In the instant case the trial court has 
considered the various documents which 
were exhibited in the case on behalf of 
the defendant and considering the cir- 
cumstances of the case the trial court 
has taken the view that it was a case of 
licence and not of a lease. It was held 
that the view taken by the trial court 
was quite correct, (Para 5) 

Anno: AIR Comm. T, P. Act, 2nd Tn, 
S, 105, N. 14. 
Cases Referred: 


AIR 1965 SC 610 

AIR 1930 Bom 165: '126 Ind Cas 872: a 
Cri LJ 1100 5 

AIR 1930 Cal 739: ILR 57 Cal 655 5 


. Rabindranath Maitra and Ranen Maitra, 
for Appellant; P. N, Mitter and Sudhis 
Das Gupta, for Respondent. 


JANAH, J.:— This appeal is- by the 
plaintif and it arises out of a suit for 
declaration that the plaintiff is a sub- 
tenant under the defendant in respect of 
one shop room on the ground fioor of 
premises No, 123 Chittaranjan Avenue, 
Calcutta. The plaintiff's case in short is 
that he has been a sub-tenant under the 
deferidant in respect of the disputed shop 
room from before the commencement of 
the W, B. Premises Tenancy Act, 1956 
(hereinafter referred to as the Act), The 
tenancy is alleged to be held at a daily 
rent of Rs, 4. After the Act came into 
force the plaintiff served a notic? under 
S. 16 (2) of the Act upon the superior 
landlord Bhimraj Periwal Charitable 
Trust, The plaintiff then started a pro- 
ceeding, being case No. 1038-A cf 1956 
under S. 16 (3). The Rent Controller held 
that zhe plaintiff was a sub-tenart. The 
defendant filed an application for review 
of th2 said order, whereupon the Rent 
Controller dismissed the plaintiffs appli- 
cation under S. 16 (3) of the Act. The 
plaintiff moved this Court under Art, 227 
of the Constitution and obtained a Rule. 
But the Rule was ultimately discharged — 
on the ground that an appeal lay before 
the Court of Small Causes, Calcutta, The 
plaintiff thereupon preferred an appeal 
to the Court of Small Causes alorg with 
a petition under S, 5 of the Limitation 
Act for condonation of delay in filing 
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the appeal. That application was rejected, 
The plaintiff thereafter started another 
proceeding, being Case No, 309-B of 
1963 against the defendant before the 
Rent Controller for fixation of fair rent. 
The application was resisted by the de- 


fendant who claimed that the plaintiff 
was a licensee. The Reni Con- 
troller held that the plaintiff was 


a sub-tenant and fixed the rent, The 
defendant preferred an appeal before the 
Court of Small Causes and the plaintiff 
also filed a cross-objection, contending 
that the rent fixed by the Rent Control- 
ler was too high. The appeal was allow- 
ed and the cross-objection was dismissed.. 
The plaintiff filed a revisional application 
to this Court against the said order. In 
the meantime, the defendant filed a peti- 
tion under S. 41 af the Presidency Small 
Cause Courts Act and it was registered 
as Suit No, 2449 of 1963. The plaintiff 
contested the said suit and the suit was 
dismissed, Thereupon she defendant mov- 
ed this Court and the application under 
S5. 41 was allowed, It is alleged by the 
plaintiff that on July 23, 1966 he came 
to know for the first time that the revi- 
sional application which was filed by 
him and on which Civil Rule Nos. 1557 
and 1558 of 1956 were issued were dis- 
charged as not pressed, The plaintiff 
further alleged that he never instructed 
his lawyer not to proceed with the said 
Rules. In these circumstances, the plain- 
tiff filed the instant suit out of which 
this appeal arises for declaration of his 
tenancy right, 


2. The suit was contested by the de- 
fendant and his defence was that the 
plaintiff was never a sub-tenant under 
him. According to the defendant he took 
lease of the disputed shop room from the 


superior landlord in 1944, On account of. 


his illness in 1953 the defendant had to 
go away to his native place in the 
Punjab and at that time he asked the 
plaintiff to look after the shop on condi- 
tion that the plaintiff would pay Rs. 4 
to the defendant per day, excluding 
holidays and days on which the shop 
“would remain closed. The defendant thus 
claimed that the plaintiff was a mere 
licensee. 


3. Several issues were framed in the 
suit of which one was whether the suit 
was barred by res: judicata in view of 


the earlier decisions in course of various: 


proceedings between the parties. This. 
issue was answered by the trial court in 


the negative and in this. court the learn- 


` it shall not operate as an 


A. LR. 


ed Advocate for the appellant did. not aá- 
vance any argument on this issue, On 
the other issue whether the plaintif was 
a sub-tenant or a licensee, the trial court 
found that the plaintiff was a licensee. 
The trial court accordingly dismissed the. 
suit, Against this decision tke plaintiff 
has come up in appeal. ` 


4. Mr. Mitra, learned Advocate for 
the appellant, has argued in the first 
place that the rent which was being de- 
posited by the plaintiff with the Rent 
Controller having been withdrawn by 
the defendant. the defendant is estopped 
from challenging that the plaintiff is a 
sub-tenant under him, He has contended 
that the plaintiff deposited rent with the 
Rent Controller in accordance with the 
provisions of S. 21 of the Act and the de- 
fendant having withdrawn the same, it 
was no longer open to the defendant to 
say that the plaintiff was not a tenant 
under him, He has argued that in a case 
like this S, 23 of the Act is of no assist- 
ance to the defendant. The contention of 
Mr. Maitra is that as soon as the defen- 
dant withdraws the rent deposited with 
the Rent Controller, he accepts the posi~ 
tion that the Act applies, and if the Act 
applies, the plaintiff is a tenant under 
the defendant. In our view this conten~ 
tion of Mr, Maitra does not stand scru~ 
tiny. The plaintiff might have deposited 
the rent alleging that he was a sub-ten-~ 
ant and it might have been in compli« 
ance with S. 21 of the Act also, Sec. 23 
of the Act specifically provides that rent 
deposited under S, 21, if withdrawn, 


` shall not operate as an admission against 


the person withdrawing it of the correct~/ 
ness. of the particulars menticned in the 
application for deposit of the rent, The 
expression used in S. 23 is ‘‘shall not 
operate as an admission against the per~ 
scn withdrawing it.” It does not say that 
admission 
against the landlord withdrawing it. 
Therefore the person withdrawing it 
may very well be a person other than 
the landlord. The first contention ad- 
vanced by Mr. Mitra is accordingly over- 
ruled. 


5. The next argument of Mr, Mitra is 
that the plaintiff was in exclusive posses~ 
sion of the shop room. He contends that 
even according to the defendant’s own 
case the plaintiff was asked to run the 
shop, So the plainiff’ was in exclusiva. 
possession. That being so, Mr. ‘Mitra. 
argued, the trial court. ought tea have 
held that the plaintiff was a tenant, He 
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has relied.in support of this contentior. 
‘on the decision in Secy, of State v. Bhu- 
palchandra Ray, reported in TLR 57 Cal 
655 : (AIR 1930 Cal 739) and also another 
decision of the Bombay High 
Sherif Dadumiyaji v. Emperor reported 
in 126 Ind Cas 872: (AIR 1930 Bom 165.. 
No doubt it has been held -in these two 
eases that exclusive possession is on? 
of the conditions which has to be taken 
into consideration in deciding whether i 
is a lease or licence, But this is not the 
only consideration, The entire surround- 
ing circumstances and the intention of 
the parties have .also got to be taken 
into consideration, In Mrs. M, N. Club- 
wala v. Fida Hussain Saheb reported in 
AIR 1965 SC 610 the Supreme Court has 
observed that (at p. 614): 


“whether an agreement creates betweer: 
the parties the relationship of landlord 
and tenant or merely that of licensor and 

- licensee the decisive consideration is the 
intention of the parties. This intention 
has to be ascertained on a consideratior 
of all the relevant provisions in the 
agreement, In the absence, however, o? 
a formal document the intention of the 
parties must be inferred from the cir- 
cumstances and conduct of the. parties.” 
The trial court has considered the vari- 
ous documents which were exhibited ir 
the case on behalf of the defendant anc 
considering the circumstances of the case 
the trial court has taken the ‘view that it 
was a case of licence and not of a lease. 
This view taken by the trial court ap- 
pears to us to be quite correct as would 
appear from the discussion to be made 
hereinafter, 


6. The last point urged by Mr. Mitra 
is that the disputed shop room is admit- 
tedly shop room No, 7 on the ground 
floor of premises No, 123. Chittaranjan 


Avenue, But the documents which have’ 


been exhibited on behalf of the defen- 
dant and which have been relied upon 
by the trial court do not mention that 
those are in respect of shop room No. 7. 
- But those -documents merely give the 
address as 123, Chittaranjan Avenue. 
From this fact Mr, Mitra wanted to con- 
tend that these documents might very 
well relate to some other shop room’ in 
premises No, 123, Chittaranjan Avenue. 
In fact, Mr. Mitra contended, - that in 
view of the defendant's own evidence in 
‘cross-examination that there is one shop 
room on the ground floor in the said 
premises which ‘stands in the name -of 
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hrs brother. Nathu Singh, it is quite like- 
ly that these documents are in respect of 
the said shop. It will appear, however, 
that Ext. E which is a bill showing pur- 
chase of certain articles ‘is dated Oct, 10. 
1848, There the number of the shop room 
has been mentioned.. Similarly. Ext. E-2 
which is another bill dated March 10, 
1851 mentions the number of the shop 
room. The documents which have been 
fied by the defendant in support of his 
cese mostly relate to licences, receipts 
fcr payment, proceedings for violation 
oi the municipal law and such other 
tings. In these documents, it cannot be 
expected, that the number of the shop _ 
rcom will be mentioned, Different num- 
bers of the different shop rooms situat- 
ec in premises No. 123, Chittaranjan 
Avenue have been allotted by the land- 
lord for his own convenience, The Cor- 
peration of Calcutta is - not concerned 
wth the number of the shop room. It is 
concerned only with the fact that it is 
a shop room situated in premises No, 123, 
Chittaranjan Avenue. Therefore. the 
omission in these documents to mention 
the number of the shop room is of very 
little consequence. Exts, F to F (7). are 
trade licences granted by the Corpora- 
ticn of Calcutta to the defendant, Ext. G 
secies are the permission granted to the 
defendant for putting up screen or sun- 
shade.in the disputed shop room, Ext. B 
sezies show that proceedings were start- 
ed against the defendant for not deposit- 
ing the fees: to the Calcutta. Corporation 
for removal of the trade refuse, It is in 
ev.dence that the defendant paid the 
fime in those cases. Ext. D series show 
that the defendant was prosecuted - for 
running the shop without licence, Simi- 
larly, Ext. E series show that the fine 
wes paid by the defendant, There are 
also a number of other documents:show- 
ing that it is the defendant who has been 
da:ng everything in so far as obtaining 
permission and licences from the muni- 
cipal authority is concerned, It does not 
stand to reason that the plaintiff who is 
a sub-tenant from the . year 1950 will 
no. take any step to have his name re- 
corded in the Corporation of Calcutta if 
he was running the business as a sub- 
lessee. The plaintiff has not been able to 
produce any rent receipt in respect - of 
payment of rent. It is also interesting to 
notice that the plaintiff in his evidence 
staces that since 1954 he’ has been depo-- 
siting rent with the Rent Controller as 


litigation between the parties started, But 
it will appear from the materials on re- 
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cord that the litigation started between 
the parties in 1956 after the Act came 
‘ nto force. There was no. occasion, there- 
fore, for the plaintiff to deposit rent 
with the Rent Contrcller in 1954, All 
these facts and circumstances were taken 
into consideration by the trial court and 
we fully agree with the conclusion arriv- 
ed at by the trial Court, 
7. For the reasons mentioned above, 
. this appeal fails and it is accordingly 
dismissed with costs. 
SHARMA, J.:— I agree. - 
Appeal dismissed. 
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M. M, DUTT AND D. C. CHAKRAVORTI, 
; JJ. . 
Balai Kumar Sarkar, Petitioner v. 
Bimal Chandra Sarkar and others, Op- 
posite Parties, Pi l 
C. R. No, 842 of 1977. D/- 7-3-1978. 


Civil P. C. (5 of 1998), O. 38, R. 5 and 
S. 186 — Attachment before judgment — 
Property situate outside court’s jurisdic- 
tion — Compliance with S. 136 necessary 
— Direct attachment not possible, 


If a Court wants to attach before judg- 
ment a property which is situate outside 
its jurisdiction, it should follow the pro- 
cedure laid down in S. 136 C.P.C. that 
is, by sending the order for attachment 
to the District Court within the local 
limits of whose jurisdiction that pro- 
perty is situate together with the prob- 
able amount of the costs of attachment. 
But a Court cannot directly make such 
an attachment by issuing a prohibitory 
order. AIR 1918 Cal 911, Explained and 
Followed, Case law discussed, 

(Paras 3, 7) 

Anno: AIR Comm, C.P.C. (8th Edn.), 
O. 38 R. 5 N. 17; S, 136 N. 7. 

Cases Referred: Chronological . Paras 
AIR 1961 Andh Pra 417 

AIR -1926 Lah 330 

AIR 1918 Cal 911:22 Cal WN 160 
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(1912) 16 Cal WN 402 
(1907) 3 Low Bur Rul 255 
(1907) Upp Bur Rul 13 
- (1903) 5 Bom LR 570 
_ (1962) 1 Low Bur Rul 310 
(1894) PJLB 56: ; 
(1884) ILR 8 Mad 26 
(1878) 1 Cal LR 336 
(1872) 8 Beng LR 335 
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Mukul Prokash Banerjee, Sanat Zumar 
Seal. for Petitioner; Saktinath Mukher= 
jee and Bhaskar Ghose, for Opposite 
Parties. 


M. M. DUTT, J.:— This Rule is at the 
instance of the defendant No. 1 ard it is 
directed against Order No, 2 dated Feb. 
16, 1977 of the Subordinate Judge, 4th 
Court, Alipore. The suit out of which 
this Rule arises has been instituted by 
the plaintiff-opposite party No, 1 against 
the petitioner and others for the recovery 
of the sum of Rs. 38,951.10, The opposite 
party No, 1 filed an application under 
O. 38, R. 5 of the Civil P, C. for attach- 
ment before judgment, inter. alia, alleg- 
ing therein that the defendants were 
avoiding payment of the plaintiff's dues 
and with intent to obstruct or delay the 
execution of the decree that would be 
passed in the suit against the defendants, 
they were about to dispose of their as- 
sets and had removed and/or had been 
removing their property from the local 
limits of the jurisdiction of the Court. 
Further, it was alleged that the defen- 
dants were trying to receive payment of 
the money from the Additional Chief 
Engineer, Bandel Thermal Power Station 
payable to the firm ‘Sarkar & Sarkar’ of 
which the petitioner is the sole owner, 


in respect of the construction of the 
Training Institute-cum-Trainees Hostel 
at the said Power Station, By the im- 


pugned order, the learned Subordinate 
Judge directed issue of notices upon the 
defendants and also passed a conditional 
order of attachment of the sum of Ru- 
pees 41,000 lying in the hands of the 
Additional Chief Engineer of the Bandel 
Thermal Power Station which is admit- 
tedly outside the jurisdiction of the 
Court of the learned Subordinate Judge. 


2. The principal question that is in- 
volved in this Rule is whether an attach- 
ment before judgment can be made of a 
property situate outside the jurisdiction 
of the Court directing such ` attachment. 
Order 38, Rule 5 of the Civil P. Z., 1908 
is as follows: 


“5 (1) Where. at any stage of a suit, 
the Court is satisfied, by - affidavit or 
otherwise, that the defendant, with in- 
tent to obstruct or delay the execution 
of any decree that may be passed against 

(a) is about to dispose of the whole or 
any part of his property, or 

(b) is about to remove the whole or 


any part of his property from the local 
limits of the jurisdiction of the Court, 
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the Court may direct the defendant, 
within a time to be fixed by it, either to 
furnish security. in such sum as may b2 
specified in the order, to produce and 
palce at the disposal of the Court, when. 
required, the said property or the value 
of the same, or such portion thereof a3 
may be sufficient to satisfy the decree, 
or to appear and show cause why hə 
should not furnish security, 


(2) The plaintiff shall, unless the Court 
otherwise directs, specify the 
required to be attached and the estimat- 
ed value thereof. 5 


(3) The Court may also in the order 
direct the conditional attachment of th? 


whole or any portion of the property s2 ` 


specified.” 


It is contended by Mr, Mukul Prakasa 
Banerjee. learned Advocate appearing on 
behalf of the petitioner that a Court has 
no jurisdiction to direct attachment of 
property situate beyond its territorial 
jurisdicion, In support of this contentior, 
he has placed reliance on two decisions 
of this Court by the same Bench, name- 
ly, Begg. Dunlop and Co. v, Jagannath 
(1912) 16 Cal WN 402 and Surendra Nath 
Goswami v. Bansi Badan Goswami, 22 
Cal. WN 160: (AIR 1918 Cal 911), In tha 
first mentioned case, the question that 
came up for consideration before tha 
Bench was whether it was competent fo? 
a Court, in execution of a decree fo? 
money, to attach at the instance of the 
decree-holder a debt payable to the 
judgment-debtor by a non-resident ‘out~ 
side the jurisdiction, In that case, the 
learned Subordinate Judge held that. as 
in the case of an attachment before judg- 
ment, the writ could be issued in respec: 
of properties outside jurisdiction, the 
same doctrine ought to be applied te 
cases of attachment in execution proceed- 
ings, Sir -Ashutosh Mookerjee who deli- 
vered the judgment of the Bench, though 
observed that there was no analogy be- 
tween the two classes of cases, yet his 
Lordship was not inclined to accept the 
view that an attachment before judg- 
ment could be made by a Court of a pro~ 
perty situate outside its jurisdiction. His 
Lordship referred to a number of deci« 
sions laying down that attachment” be- 
fore judgment could not be made by a 
Court of a property situate outside the 
jurisdiction. Those decisions are Balaram 
v, Solano, (1872) 8 Beng LR 335; Kedar 
Nath v, Luchmun, (1878) 1 Cal LR 336; 
Krishnasami v, Engel, (1884) ILR 8 Mad 
20; Raja v, Jankibai, (1903) 5 Bom LR 
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5°0; Dawood v, Moona, (1894) PJLB 56; 
Pannu v. Sathappa, (1902) 1 Low Bur R 
320; Siva Sawmy v. Suleiman, (1907) 3 
Low Bur Rule 255 and Kin Kin v. Nga 
Kaw, (1907) Upp Bur Rul 13. Of the 
above decisions, except the first two, the 
rest were under the Civil P, C., 1882. 
Tre corresponding provisions for "attach~ 
rent before judgment in the Code of 
1482 were Ss, 483 and 484 which are as 
fcllows: 

“483, If at any stage of any suit the 
p_aintiff satisfies the Court by affidavit 
o: otherwise that the defendant. with 
irtent to obstruct or delay the execu- 
tion of any decree that may be passed 
against him. ; 

(a) is about to dispose of zhe whole or ` 
any part of his property, or to remove 
tre same from the jurisdiction of the 
Court in which the suit is pendirg, or 

(b) has quit the jurisdiction of the 
Court leaving therein property belong- 
irg to him. 
tre plaintiff may apply to the Court to 
call upon the defendant to furnish secu- 
riy to satisfy any decree that may be `’ 
passed against him in such suit and, on 
hes failing to give such security, to 
direct that any portion of his property 
within the jurisdiction of the Court shall 
be attached until the further order of 
tre Court, 


The application shall, unless the Court 
otherwise directs, specify the *property 
required to be attached and the estimat- 
ec. value thereof, 


484, If the Court. after examining the 
applicant and making any further in- 
vestigation which it thinks fit, is satis- 
fied that the defendant is ebout to dis- 
pcse of or remove his property, with 
insent to obstruct or delay the execution 
of any decree that may be passed against 
hin in the suit, or that he has with such 
incent quit the jurisdiction of the Court, 
leaving therein property ‘belonging to 
him, the Court may require him, within 
a time to be fixed by the Court, either 
to- furnish security in such sum as may 
be specified in the order. to produce and 
place at the disposal of the Court, when 


‘required, the said property cr the value 


of the same, or such portion thereof as 
mzy be sufficient to satisfy the decree, or 
to appear and show cause why he should 
noz furnish security, 


The Court may also in the order direct 
the conditional attachment. of-the whole 
or any portion of the property specified 
in the application. u 
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-In this connection another provision of 
the Code of 1882 needs to be mentioned 
and that was S. 648 which provided the 
procedure when a person to be arrested 
or a property to be attached was outside 
the local limits of the jurisdiction of the 
Court issuing a warrant of arrest or an 
order for attachment, Under that section 
a copy of the warrart or the order was 
required to be sent to the District Court 
within the local limits of whose juris- 
diction such person resided or the pro- 
perty was situate, and on receipt of the 
same the District Court would cause the 
arrest or attachment to be made, 


3. The same view has been taken by 
the same Bench in Surendra Nath Go- 
swami v. Bansi Badan Goswami, 22 Cal 
WN 160: (AIR 1918 Cal 911), In that 
case, the learned Subordinate Judge 
made an ad interim order for the at- 
tachment before judgment of the money 
lying in the hands of the officer of the 
East India Railway outside the jurisdic- 


tion of the Court and payable to the 
_ jJudgment-debtor also outside the juris- 
diction. On service of notice upon the 


officer. the money was, however, trans- 
mitted to the Subordinate Judge. It was 
held that the interim order for attach- 
ment was entirely without jurisdiction. 
It appears that in that case the Subordi- 
nate Judge did not follow the procedure 
laid down in the provision of S., 136 of 
the Codé of 1908, but directly attached 
the debt due to the judgment-debtor and 
had the money brought to his Court. It, 
therefore, follows from the Surendra 
Nath Goswami’s case that if a Court 
wants to attach before judgment a pro- 
perty which is situate outside its juris- 
diction it should follow the procedure 
laid down in S, 136 af the present Code, 
that is, by sending the order for attach- 
ment to the District Court within the 
local limits of whose jurisdiction the pro- 
perty is situate together with the prob- 
able amount of the costs of attachment, 
But a Court cannot directly make such 
an attachment by issuing a prohibitory 
order. 


4. Mr, Sakti Nath Mukherjee, learn- 
ed Advocate appearing on behalf of the 
plaintiff-opposite party submits that as 
the words “any portion of his property 


within the jurisdiction of the Court” 
which were in S. 485 of the Code of 
1882, having been dropped from the 


provision of O. 38. R. 5 of the present 
Code, it is the intention of the legisla- 
ture that the Court can attach property 
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situate beyond its jurisdiction, He also 
submits that this distinction has not been 
noticed by Sir Asutosh Mookerjee in 
the case of Surendra Nath Goswami v. 
Bansi Badan Goswami (AIR 1918 Cal 911) 
(supra) as a result of which it was held 
in that case that the Court had no juris- 
diction to attach property situate outside 
its jurisdiction, The Lahore High Court 
in Kanhya Ram v, Firm Dina Nata Har- 
dial Mall, AIR 1926 Lah 330 and the 
Andhra Pradesh High Court in Chiman- 
das Methuram v. Messrs. Manager Maha- 
devappa Firm, AIR 1961 Andh Pra 417 
dissented from the view taken in Suren- 
dra Nath Goswami v. Bansi Badan Go- 
swami (supra) and relied on the omis- 
sion of the said expression from O. 38, 
R, 5 and held that attachment before 
judgment could be of property within or 
without the jurisdiction of the Court. 
There are other decisions which have 
expressed the same view, It is contend- 
ed by Mr. Mukherjee that in Surendra 
Nath Goswami’s case, the principles of 
law as to attachment before judgment 
have not been correctly laid down. 

& It is apparent that under 5. 483, 
the power of the Court to direct attach- 
ment before judgment was limited to 
property situate within the local limits 
of the jurisdiction of the Court, The ex- 
pression “any portion of his property 
within the jurisdiction of the Court” in 
S. 483 has been omitted from the provi- 
sion of. O. 38, R, 5 of the present Code 
of 1908. So in spite of the provision of 
S. 648, it was laid down in the abcve de- 
cisions under the Code of 1882. that a 
Court had no jurisdiction to direct at- 
tachment before judgment of property 
situate outside its jurisdiction, In S. 483 
of the Code of 1877, the said expression 
was not there, but Pontifex J, in Kedar 
Nath v. Luchmun (1878-1 Cal LR 336) 
(supra) construed the word ‘property’ in 
cls, .(a) and (b) of S. 483 as property 
situate within the jurisdiction oz the 
Court making an order for attachment. 
In the corresponding provision of 8S. 81 
of the Code oi 1859, the said expression 
was also not there, but in Balaram v. 
Solano (1872-8 Beng LR 335) ‘supra), 
Phear J. held that the property spoken 
of in S. 81 was property within the 
jurisdiction of the Court, namely, pro- 
perty which, when the decree was made, 
the Court would be able to reach and 
make available in satisfaction of the 
decree, l 


6. In Begg, Dunlop’s case (1912-16 Cal 
WN 402) referred to above, the Bench 


, 
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was considering whether a Court ir 
in execution of a decree for money 
could attach a debt payable to the judg- 
ment-debtor not residing within the 
jurisdiction of the Court, It was held tha?” 
the Court was’ not competent to attack. 
such a debt. Jt was not laid down. ir 
in that case that a property situate out- 
side the jurisdiction of a Court could not 
be attached in execution of a decree 
but what was laid down was that suck 
property could not be attached by tha; 
Court directly, In that case. Sir Ashutosh. 
Mookerjee referred to the provisions of 
Ss. 38 and 39 of the present Code of 1908 
and observed that they plainly indicatec 
the acceptance by the legislature of the 
general principles that no Court coul¢ 
execute a decree in which the subject- 
matter of the suit or of the applicatior. 
for execution was a property situated en- 
tirely outside the local limits of its juris- 
diction, Under S. 39 of the Code of 1908. 
a decree can be transferred for execution 
to another Court in respect of the per- 
son or property of a judgment-debtor 
within the jurisdiction of that Court. Sc 
if a decree has to be executed in res- 
pect of a property situate outside the 
local limits of the jurisdiction of the 


Court which passed it, the decree 
may be sent to the Court with- 
in whose jurisdiction of the pro- 


perty is situate and that Court will take 
steps for the execution of the decree 
including that by attachment of the pro- 


perty, if necessary, The Court which . 


passed the decree cannot, it is manifest. 
attach a property in execution of the 
decree not situate within its jurisdic- 
tion but within the jurisdiction of an- 
other Court, On the basis of the above 
principles their Lordships in Beg. Dun- 
lop’s case held that in execution of de- 
cree a Court cannot attach a debt paya- 
ble to the judgment-debtor by a non- 
resident outside the jurisdiction, Al- 
though in that case, Sir Ashutosh 
Mookerjee referred to some decisions 
mentioned above which were mostly de- 
cisions under the Code of 1882, the real 
reason which seems to have weighed 
with his Lordship was that a Court had 
no jurisdiction to attach before judg- 
ment a property situate outside its juris- 
diction. ` 

7. It has not been laid down in Su- 
rendra Nath Goswami v. Bansi Badan 
Goswami (AIR 1918 Cal 911) (supra) 
that property lying outside the jurisdic- 
tion of the Court cannot at all be attach< 


Balai Kumar v. Bimal Chandza (Dutt J.) , 


` [Prs. 6-9] Cal. 343 


ed, but it can “be attached by the Court 
by following the provision of 5. 136, In 
our view, Surendra Nath Goswami’s case 
has to be read along with Begg, Dunlop’s 
case (1912-16 Cal WN 402) referred toj’ 
above, where it has been clearly pointed 
out that an executing Court cannot 
directly attach a property lying outside 
its jurisdiction, but it can do so. by trans- 
ferring the decree to the Court within 
whose jurisdiction the property is situate 
in accordance. with the provision of S. 39. 
The same principle would also apply to 
an order for attachment before judgment 
as provided by O. 38, Rr. 5 and 6, In our 
view, therefore, the principle of law has 
been. correctly laid down in the case of 
Surendra Nath Goswami v. Bansi Badan 
Goswami (supra), 


8. In the instant case, by the impugn- . 
ed order the Court below has passed 
conditional order for attachment of the 
money lying in the hands of the Addi- 
tional Chief Engineer, Bandel. Thermal 
Power Station outside the jurisdiction The 
application for attachment before judg- 
ment has not yet been heard and 
disposed of by the Court below. It is 
also not known whether any attachment 
has been effected in“téfms of the said 
conditional order for attachment. If 


any such attachment has been made 
by’ the issue of any  prohibitory 
order by the Court below with- 


out cómplying with the provision of 
S. 136, it must be held to be bad and 
shall stand set aside, As the material 
facts are not before us, we would proceed 
on the basis that no interim attachment 
has yet been actually made. Ir these 
circumstances, we are not inclined to in- 
terfere with the impugned order at this 
stage,. for the petitioner. can appear be- 
fore the Court below and show cause 
against the prayer for attachment be- 
fore judgment. It must be made clear 
that if after hearing the parties the Court 
below is of the view that any property 
of the petitioner lying outside the juris- 
diction is required to be attached it can 
do so only in accordance with the -pro- 
vision of S. 135. 


9. The Rule is, accordingly, disposed 
of without any order for costs. Let the 
records be sent down at once. 


D, C. CHAKRAVORTI, J.:— I agree. 
Order accordingly. 
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i SALIL KUMAR DATTA J, 
Surendra Nath Sarkar and others, 
Petitioners v, Manatab Monian and 
others, Respondents, 


Civil Revn. ‘Case No. 1692 of 1976, D/- 
9-2-1978, 


Civil P. C, (5 of 1908), O. 1. R. 10 — 
Death of a party — No application made 
_within period of limitation for substitu- 
tion of L, Rs. — Subsequent application 
for substitution of his L. Rs, after setting 
aside abatement rejected — Application 
under O. 1. R. 10 for bringing the L. Rs. 
as necessary parties -— Not maintainable 
— (S. 151 Civil P. C). 


Power under O, 1. R, 10 can be exerci- 
sed when a party, whose presence before 
the Court may be considered necessary, 
- is not joined at all as a patry in the pro- 
ceedings. The provisions do not apply 
when by operation of other provisions of 
the Code the suit hes abated in respect 
of a party properly joined and attempt 
to bring his heirs ard legal representa- 
tives on record has failed by an order 
of Court. It cannot be said that provi- 
sions of R. 10 (2) override other provi- 
sions of the Code... (Para 6) 


When once the. “Bpplication for sub- 
stitution after setting aside abatement 
caused by the deaths of some’ parties in 
a suit is rejected on merits, the plaintiff 
will not be permitted to circumvent the 


position caused by operation of law to.. 


add them as parties by invoking the aid 
of O. 1, R. 10 (2) or of S. 151. (Para 7) 

Anno: AIR Commn. Civil P. C, (8th 
Edn.) O. 1, R. 10 N. 10-B, 


Cases Referred: Chronological Paras 
AIR 1974 All 422 ` A 
AIR 1964 SC 215 ` . 3 
AIR 1963 SC 1901 3 
AIR 1960 Cal 291 3-A 
AIR 1958 SC 886 3-A 


AIR 1940 PC 215: 45 Cal WN 226 4 
(1911) ILR 35 Bom 293 3-A 

Nagendra Mohan Saha, for Petitioners; 
R. K. Dutta Gupta, and D, P. Sen Gupta, 
for Opposite Parties, 

ORDER :——- This Rule is directed 
against an order No. 102 dated 3-5-1978 
passed by the Munsif, Additional Court, 
Ranaghat, in Title Suit No, 250 of 1964. 
By that order, the learned Munsif allow- 
ed an application filed by the plaintiffs 
1 and 3 under O, 1, R. 10 (2) of the Civil 
P. C. adding the heirs and legal repre- 
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A.I R. 


sentatives of plaintiff No. 2 as parties 
to the suit, The suit was for the declara- 
tion of the plaintiffs’ title in the suit 
properties and for injunction restraining 
the defendants from | interfering with 
their possession. It appears that in course 
of proceedings an application for amend- 
ment of the plaint was filed by the 
plaintiffs which was rejected and against 
that decision, the plaintiffs came up in 
revision giving rise to Civil Revision 
Case No, 2633 of 1965, While this Rule 
was pending, the plantiff No. 2 and de- 
fendant No, 2 died and no apptication 
for substitution was made in time in res- 
pect of the aforesaid parties. Leter an. 
application for substitution after setting 
aside abatement was made but it appears 
that the application was dismissed and 
by an order dated Jan, 22, 1970, this 
Court held that the Rule having abated 
so far as defendants-opposite party No. 2 
was concerned, it could not effectively 
proceed against the remaining apposite 
parties, The court further noted that one 
of the plaintiff-petitioners was also dead 
and no substitution was effected in his 
case either and the Rule was accordingly 
discharged. A review application giving 
rise to Civil Rule No, 1732 (R) of 1970 
was also discharged by this Court by an 
order dated 12-7-1971, It may be noted 
here that Mr. Dutta Gupta, learned Ad- 
vocate for the opposite parties states 
that the application for substitution in 
so far as the defendant-opposite party 
No, 2 is concerned was made within 
time but unfortunately the Court’s atten- 
tion was not drawn to the position before 
the aforesaid orders were passed. In this 
Rule it is not possible for me to consider 
this statement: and/or to revise the afore- 
said orders on that ground, 


2 The plaintiffs Nos. 1 and 3 filed 
another application in the sui; for sub- 
stitution of the heirs and legal represen- 
tatives of the aforesaid deceased parties 
after setting aside abatement, The said 
application was rejected by the trial 
court and an appeal therefrom was also 
dismissed. Thereafter on May 1€, 1975, 
an application under O, 1 Rule 1€ (2) of 
the Civil P. C, was filed for addition of 
the heirs and legal representatives of 
plaintiff No, 2 and defendant Ne. 2 in 
the present proceedings, This application 
has been allowed by the order impugned 
in this Rule, 


3. Mr. Saha appearing for the defen- 
dants-petitioners has submitted that in 
the aforesaid circumstances it was not 
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open to the court to allow an application 
adding the heirs and legal representatives 
of some deceased parties in the- suit 
after the suit has abeted in respect of 
the aforesaid parties, He has referred tc, 


the decision reported in AIR 1964 SC 215° 


(Union of India v, Ram Charan) in which 
it was observed that the court is not 
to invoke its inherent powers under 
S. 151 of the Code for the purposes of 
impleading legal representative of a de- 
ceased respondent after the suit had 
abated on account of the appellant not 
taking appropriate steps within time ta 
bring the legal representative of the de- 
ceased on record and when its applica- 
tion for setting aside abatement was not 
allowed on account of its failure to 
satisfy the court that there was suffi- 
- cient cause for not impleading the legal 
‘Tepresentative of the deceased in time 
and for not applying for setting aside of 
the abatement within time. He has also 
referred to the decision in Rameswer 
Prasad v. M/s, Syam Beharilal reported 
in AIR 1963 SC 1901 in which the court 
also held that the discretionary power 
cannot be ‘exercised to nullify the effect 
of the. abatement of the appeal so far as 
the deceased party is concerned, The 
court further observed that it had also 
wide discretion to pass such decrees and 
orders as the interests of justice de- 
manded and such power is to be exerci- 
sed in exceptional cases when its non- 
exercise would lead to difficulties in the 
adjustment of rights of the various par- 
ties, But not in case where the negligence 
of the appellant has resulted in abatement, 


3-A. Mr. Dutta Gupta appearing for 
the opposite parties has submitted, on 
the other hand, that court has ampla 
power in the interest of justice to allow 
an application under O. 1, R. 10 (2) of 
the Civil P. C. in appropriate circum- 
stances adding any person whose 
presence before the court is necessary in 
order to enable the court effectually 
and completely to adjudicate upon and 
settle all the questions involved in the 
suit. He has referred to the decision in 
Lakhmichand v. Kachubhai reported. in 
(1911) ILR 35 Bom 393 in which it was 
held that even when there was an abate- 
` ment and the application for setting 
aside abatement was also not made with- 
in 60 days, in a partition suit all the par- 
ties should be before the court and that 
there was nothing in the C, P, C. limit- 
ing or affecting the inherent power of 


the court to make such orders as may 
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be necessary for- the ends of justice and 
in that case the’ parties were accordingly 
added in the proceeding. Reliance was 
also placed on the decision in Provat ~ 
Chandra v. Rabindra Nath reported in`- 


AIR 1960 Cal 291 where it was held that’ 


even though the defendant has been - 
given no power to make an application 
to set aside the abatement, the court 
has inherent power to set aside 
abatement and to enable the suit to be 
proceeded with and accordingly the 
court should exercise the inherent power 
to save the parties, the trouble and costs 
of a second partition suit and traverse 
the grounds already traversed, The court 
further held that the power under O, 1, 
R. 10 of the Code of Civil Procedure is 
very extensive and there is no limitation - 
curtailing or restricting the power 
of the court to add parties under 
O. 1, R. 10 of the Code. In exercise of 
the power under this Rule. the court has 
power and should exercise that power 
to save a partition suit which has abated, 
Reliance was also placed on the decision 
in Khalil Ahmad v, Addl. District Judge, 
Gorakhpur reported in AIR 1974 All 422 
in which it was observed that the court 
has been given the power to implead any 
‘person as a party when such implead- 
ment is necessary to enable the court to 
effectually adjudicate upon the ques- 
tions involved in the suit, The inaction 
of the plaintiff to implead or bring on 
record a person as defendant in time 
cannot affect the court’s power under 
O. 1.R. 10 (2) of the Code, This was a 
suit for redemption of mortgage and one 
of the mortgagees died during the pen- 
dency of the suit and his heirs were not 
impleaded by the plaintiffs who were 
seeking redemption. An application was 


‘made beyond time under O. 22, R., 4 of 


the Civil P, C. but that application was 
dismissed as time barred, The court re- 
ferred to Supreme Court decision in Razia 
Begum v, Anwar Begum, AIR 1958 SC 
886 in which it was observed that the 
question of addition of parties under 
O. 1, R. 10 of the Civil P. C, is generally 
not one of initial jurisdiction of the 
court, but of a judicial discretion which 
has to be exercised in view of all the 
facts and circumstances of a particular 
case and accordingly.there was no ques- 
tion of jurisdicion for interference. In the 
Allahabad case it was further observed 
that if necessary conditions exist, the 
court has power to direct impleadment 


of any person and inaction of a plaintiff . 
cannot abate the right of the court to 
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implead him as a party in the suit in 
exercise of its jurisdiction under O, 1, 
R. 10 (2) of the Civil P. C. 


4. In Mahomedally Tyabally v. Safia- 
bai reported in 45 Cal WN 226: (AIR 
1940 PC 215) the court held that an ad- 
ministration suit does not wholly abate 
by reason of its abatement against a de- 
fendant co-heir whose interest is same 
as the plaintiff. The suit may go on 
against the other defendants. 
Judge acts within his rights and in the 
exercise of proper discretion under O. 1, 
R. 10 to add the representative of the 
deceased defendant, whose interest in the 
estate is not affected under any provi- 
sion of O. 22 by the abatement of the 
plaintiff's suit as against their predeces- 
sor, 

5. Further, O. 1, R. 10 (2) of the Code 
gives power to court at any stage of the 
proceedings (1) to strike out the name of 
a party improperly joined whether as 
plaintiff or defendant or (2) to add the 
name of a person who ought to be joined 
whether as plaintiff or as defendant or 
whose presence before the court may be 
necessary in order ta enable the court 
effectually and completely to adjudicate 
upon and settle all questions involved 
in the suit. This power can be exercised 
upon or without application by any party. 


6. It appears that such power can be 
exercised when a party, whose presence 
before the court may be considered 
necessary, is not joined at all as a 
party in the proceedings, The provisions 
do not in my opinion apply when hy 
operation of other provisions of the Code 
the suit has abated in respect of a party 
properly joined and attempt to bring his 
heirs and legal representatives on record 
has failed by an order of court. It can- 
not be said that provisions of R. 10 (2) 
override other provisions of the Code. 
The decisions refer to the case where 
there has been an abatement but no 
steps have been taken for setting aside 
abatement by inaction of the plaintiff. 
and not to cases where the court has 
refused to set aside abatement on merits. 


7. The position in respect of partition 
or administration suits has unique 
feature in the sense that every party in 
such suits has an interest in the pro- 
perty and can be deemed as plaintiffs 
seeking adequate relief against others 
and there may be no question of limita- 
tion involved in such proceedings as also 
in redemption suits for all practical pur- 
poses, While the interest of any of the 


but the- 
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parties in the suit property in partition 
and administration suits is not affected 
by any abatement nor there is any pre~ 
judice caused to.the other side in any 
of the aforementioned cases. The atthori- 
ties cited above’ in respect of such suits, 
accordingly, in my opinion, do not have 
any material bearing in the fects of the 
case we are concerned with which is a 
suit for declaration of sixteen annas title 
to the suit property and perpetual in- 
junction. In this proceeding, we have 
already noted that the applications for 
substitution after setting aside abate- 
ment was made and rejected as a result 
whereof the suit was bound to abate in 
respect of the deceased persons. The court 
did not find any sufficient reason for 
setting aside the abatement caused by 
the deaths of the aforesaid parties in re- 
jecting the applications for “substitution 
after setting aside the abatement. If the 
plaintiffs are now permitted to bring on 
record the legal representatives of the 
deceased persons on the face of such re- 
jection in this suit, it will not be a pro~ 
per or fair exercise of the jurisdiction 
but an exercise of jurisdiction with 
material irregularity on the part of the 
court to allow such application in exer- 
cise of its power either under 3. 151 of 
the Civil P. C, or under O, 1 R. 10 (2) 
of the Civil P, C. Further there may 
be serious questions of limitation 
involved in respect of the claims for 
declaration as made in the suit. I am 
accordingly of the. opinion that 
in such circumstances when once 
the application for substitution 
after setting aside abatement caused 
by the deaths of some parties in a suit 
is rejected on merits the plairtifz will 
not be permitted to circumvent the posi- 
tion caused by operation of law to add 
them as parties by invoking tae aid of 
O. 1. R. 10 (2) of the Civil P, C. or of 
S. 151 of the Code, 


8. Mr. Dutta Gupta has next contend« 
ed that some of the heirs of the plain- 
tiff No. 2 were minor at the material 
time and they should not suffer pre~ 
judice. on account of the inection of other 
plaintiffs, He has drawn my attention to 
S. 6 of the Limitation Act which exclu- 
des for the purpose of limitaticn the 
period of disability of a minor amongst 
others. He further submitted that in view 
of this position, the court had rightly 
allowed the application under O. 1, R. 10 


- (2) of the Code and added the Iegal re- 


presentatives of the deceased parties as 
parties in the suit, It would further 
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“appear that this application under O. 1, 
R. 10 (2) of the Code was filed by the 
other two plaintiffs, namely, plaintiffs 
1 and 3 who did not suffer from any 
disability, Accordingly, the plea of dis- 
ability cannot be invoked by these plain- 
tiffs. If there are minors, they are cer- 
tainly entitled to take appropriate steps 
after the cessation of their disability and 
in such cases, the court would reconside- 
the position if and when such applica- 
tions are filed by such minors within 
the time permitted by law after cessa- 
tion of their disability. That is not the 
position here. 

9. Mr, Dutta Gupta has next submit- 
ted that the suit was for perpetual in- 
junction which was a personal relie? 
claimed against the defendants, If tha: 
is the position then there is no question 
or occasion for substitution of a deceased 
party and the suit may as well proceed 
in his absence. his legal heirs and re- 
presentatives not being parties to the 
impugned actions of the defendant, Buc 
here we have seen one of the deceasec 
parties is a plaintiff and the above con- 
sideratton does not apply to him. 


10. For all these reasons, J am of the 
opinion that the learned Munsif erred in 
the exercise of his jurisdiction in allow- 
ing the application under Order 1. 
R. 10 (2) of the Code. The Rule 
accordingly succeeds and is made abso- 
lute and the impugned order is set aside. 
In view of the age of the suit, let the 
suit be disposed of expeditiously and let 
the records be sent down at once, There 
will be no order as to costs. 

Revision allowed. 


AIR 1978 CALCUTTA 347 
SALIL KUMAR DATTA J, 

State of West Bengal, Appellant v. 
Nimai Chand Kundu, Respondent. 

A. F. A. D. No. 2248 of 1965, D/- 30-1- 
1978. 

(A) W. B. Estates Acquisition Act (1 of 
1954), Section 5-A — T. P. Act 
(4 of 1882), Section 54 — Registra- 
tion Act (16 of 1908), S. 47 — Transfer 
by raiyat or intermediary before vest- 
ing — Registration of transfer sub- 
sequent to vesting — Land under trans- 
fer does not vest, 


A transfer made by a raiyat or inter- 
mediary prior to the date of vesting is 
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not subject to vesting, even thcugh the 
registration of the transfer is effected 
subsequent to the date of vesting. In such 
a case, S, 47 of the Registration Act will 
take effect in the absence of ary con- 
trary provision in the Acquisition Act. 
(Para 22) 

In so far as documents relating to 
tangible immoveable property concerned 
in respect of transactions contemplated 
under the T, P. Act, where registration 
is compulsory. such document will be 
operative from the date of execution 
and not from the date of completion of 
registration, This statutory provision is 
consistent with the basic conzept of 
ownership between the execution and 
registration of documents, because, un- 
less such provision is there, there will 
be an unsettled state of affairs affecting 
title and rights to property, apart from 
fraud and deceit the absence of such 
provision will inevitably lead to, It may 
be that by specific provision of other 
statutes or the impact thereof, the opera- 
tion and effect of S. 47 or othe> provi- 
sions of the statutes applicable to a case 
are modified or varied but until 30 done. 
the provisions of S, 47 must have full 
operation and effect, (Case law discussed). 

(Para 18) 

Anno:— AIR Manual (8rd Edn) Re- 
gistration Act. S. 47 N, 2; AIR Comm. 
T. P. Act (2nd Edn.) S, 54, N. 20. 

(B) Registration Act (16 of 1903) S. 47 
— Applicability. 

S. 47 applies in the following manner :— 

(i) Provisions of S, 47 will apply where 
the successive transfers relate to the 
same property and there is no contest 
against any third party. 

(ii) When the right of pre-emption as 
in Muslim Law or under S. 26-F of the 
Bengal Tenancy Act, arises only out of 
a valid, complete and bona fide sgle, pro- 
visions of S, 61 and not of S. 47, will be 
attracted. The registration of the docu- 
ment, which is essential to complete. a 
valid sale, will be complete when, on 
presentation for registration of the docu- 
ment and admission of execution there- 
of, the formalities enjoined under Ss, 59, 
60 and 61 (1) are complied with, 

(iii) In cases where after the date of 
execution of a document of transfer but 
before its registration, there are subse- 
quent deeds of transfer in respect of the 
same property, such documents even if 
registered earlier than the transfer deed 
referred to above, will not prevail over 
such earlier deed which takes effect from 
its execution, 
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(iv) Similarly on the execution of a 
transfer deed in respect of a property 
but before its registration, there is an 
attachment of the same property, and 
the transfer deed is subsequently regis- 

_ tered attachment will not prevail over 
the said deed which also takes effect 
from its execution, 

(v) A deed of gift duly executed and 
accepted by the donee cannot be revoked 
by the doner as absence of registration 
during the permissible period does not 
suspend the gift, (Case law discussed) 
(Obiter), (Para 16) 

Anno:— AIR Manual (8rd Edn.) Re- 
gistration Act S, 47 N, 1. 

Cases Referred: Chronological Paras 
AIR 1977 Pat 283 15 
AIR 1965 SC 430 a4 
AIR 1961 SC 1747 . 13, 19 
AIR 1958 Pat 312 x 12 
AIR 1956 Cal 449 11, 19, 20 
AIR 194] Cal 78: (1940) 44 Cal WN 802 10. 
AIR 1938 Nag 253 8 


AIR 1927 PC 42 . 9 
AIR 1925 Bom 210 (FB} 9 
(1894) ILR 17 Mad 146 8 
Amar Nath Banerjee, Amal Kumar 

_ Basu Chowdhury, for Appellant; Sara- 


dindu Samanta, for Respondent. 


JUDGMENT :— This is an appeal from 
a decree of reversal, The plaintiff res- 
` pondent’s case is that he acquired by 
purchase from the recorded owners the 
suit lands in raiyati sthitiban interest 
measuring 11.97 acres by a_ registered 
kobala dated April 9, 1956 which was re- 
gistered on Aug, 8, 1956, The suit lands 
did not vest in the State as the 
total area was less than the ceiling 
prescribed under the West Bengal Estates 
Acquisition Act, 1953, He could not be 
present to have his name recorded in the 
record of rights at the time of survey, as 
the suit lands were far away from - his 
home and as a result the names of his 
vendors were recorded therein in respect 
of the suit lands, who did not, as obvi- 
ously they could not, retain the lands, 
The State of West Bengal treated the lands 
as vested and threatened to issue: rent re~ 
ceipts to the plaintiffs bhagchasis of the 
said lands, The plaintiff thereupon insti~ 
tuted the suit praying for confirmation of 
his possession on declaration of his title 
and for injunction restraining the State 
from interfering with his possession. 


2, The State contested the suit by 
filing a written statement. It was stated 
that the plaintiffs purchase deed was a 
collusive, sham and paper transaction 
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made for the purpose of illegal retention” 
of lands, In any ‘event the lands not 
having been retained by the owners had 
vested in the -State which was thus 
entitled to take possession thereof under 
S. 10 (2). It was further stated chat at 
the time of vesting the plaintiff acquired 
no title to the lands by his kobala, and 
he had ne cause of action in the suit. 


3 On a trial on evidence; the learned 
Munsif held that as the deed wag not re- 
gistered at the time of vesting but on a 
subsequent date, the plaintiff did not ac- 
quire any title when the lands vested in 
the State. The suit was accordingly dis~ 
missed, 


4. On appeal the appellate court held 
that though the registration took place 
after vesting, it took effect from the data 
of execution. So that the plaintiff had ac~ 
quired his vendors’ interest with effect 
from the date of execution of his kobala 
and accordingly there was no question or 
occasion for vesting the lands in . the 
State. The appeal was accordingly allow- 
ed and the plaintiffs suit was decreed. 
This appeal is by the State against this 
decision, ` f : 


5. Mr. Banerjee appearing for the 
State referred to S, 54 of the T.P., Act, 
1882 which provides that in the case of a 
tangible immoveable property of the 
value of one hundred rupees or upwards, . 
the transfer ean only be made by a regis- - 
tered instrument, No transfer of such land 
ig effective without registration and it 
was accordingly contended that as the 
date of vesting of raiyati interest (April 
14, 1956) the deed of sale was not admit- 
tedly registered or even presented for 
registration, no title in-suit lands passed 
to the plaintiff on the material date. As 
a corollary, it was obvious that the plain- 
tiff had no locus standi to institute the 
suit in absence of hig acquisition of title 
to the suit lands, It was further contended 
relying on authorities that S. 47 of the 
Registration Act, 1908 applies only in 
cases where there is a competition be-~ 
tween two or more documents, In consi~ 
dering which document should prevail 
over the other document or documents, 
the effective date will be the date of exe- 
cution and not the date of registration of 
such documents, The section has no ap- 
plication when there is statutory vesting 
of interests of intermediaries or raivats 
by operation of law and an unregistered 
document will be completely ineffective 
against vesting while the State was not 
claiming through the vendor, 2 


’ 


” Collector, 


-executed on a later date, 
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6. Mr. Samanta on the other hand cor- 
tended that the provisions ‘of S. 47 of the 
Registration Act are wholly applicable 
to all transactions as arè thereby affected 
and it can be said to apply only in case 


of a conflict between two or more docu-_ 


ments, 

7. Both parties relied on various auw- 
thorities which will be ean. consix 
dered, 


8. In Ponnayya v. Muttu (1894) ILR 17 
Mad 146, it was held that a- registered 
transfer without delivery of possession 
will pass any interest in land, and tha 
registration constitutes: sufficient deliver-7 
of the. deed to pass such interest 


otherwise the object of- registration 
would be defeated, the object be- 
ing to let all the world know im 


whom the title to property lies, In this 
case the court upheld the trial court’s 
decision cancelling the second sale deed 
In Ganesh 
Prasad v: Bhaiyalal Gillelal AIR 1935 
Nag 253 the court held that in the case 
of a sale the date on. which the transfer 
takes effect is the date of the instrumen: 
‘and not the date of registration of the 
instrument, If. the deed of sale on the 
date of execution was’a nullity on ac- 
count of absence of permission of the 
Collector the deed will not be valid ever 
if on the date of registration no such per- 
mission was - necessary as the property 
ceased to be in the management of the 


% In Kalyanasundaram v. 
AIR 1927 PC 42 the Privy Council ap- 
proved the view in Atmaram v. Vaman 
Janardhan, AIR 1925 Bom 210 (FB) tc 
the effect that when the donor of im- 
moveable property has handed over to the 
donee an instrument of gift duly executed 
and attested and the gift has been ac- 
cepted by the donee, the donor has na 
power to revoke it prior to the registra- 
tion of the instrument, The Privy Council 
further observed that they were unable 
to see how the provision of S. 123 of the 
Transfer of Property Act could be recon- 
ciled with S. 47 of the Registration Act 
except upon the view that while regis- 
tration is a necessary. solemnity in order 
to the enforcement of a gift of immove-« 
able property, it does not suspend the 
gift until registration actually takes 
place, Further the registration does 
not depend upon the consent of the donor 
and neither death nor an express revoca- 
tion by the donor is a ground for refusing 
registration -if other conditions are com- 
plied with, . ; 
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Karuppa, 
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10. In Gobardhan Bar v. Gunadhar Bar 
(1940) 44 C W-N 802: (AIR 1941 Cal 78) 
ic a pre-emption . case, it wag nosed that 
tre new S. 26-F.which gave the right of 
pre-emption to-co-sharer was not retro- 
spective. It was held that in a case where: 


tre kobala was executed when the old `- 


section was in force but it: wes regis- _ 
tered after the new section had come into 
operation, the new section would apply 
ard the right of pre-emption would be 
nat in the landlord but in the cosharer 
tenants, as the. material date is the date 
of completion of transfer by registration. 


-11, This Court in Gosto Behari v, Smt. 
Rajabala, AIR 1956 Cal 449 held that. 
S. 47 of the Registration Act kas been 
construed as limited to successive trans~ 
fecs of the same property and not to dif- 


_fecent properties or where the contest is 


w-th a third party. When there is a com~ 
petition between two documents executed 
or different dates but concerning dif~ 
fe-ent properties or with third parties 
each document should be taken as -taking 
efect from the date of its registration, 
S. 26-F cf the Bengal Tenancy Act justi- 
fied the view that a person claiming to 
pr2-empt on the basis of himself having 
become & cosharer by a recent purchase, 
can do so only after his own document ° 
hæ been registered, Chakravartti, C. J. 
speaking for the court however noted 
that S, 47 in terms is sufficiently wide . 
to cover transfers of different properties, 


. as well against third parties and difficulty 


so created by the language of the secon 
remains still unresolved. 


12, In Basant Lal v. Bala Misra, ‘ATR 
1958 Pat 312, the Court held that a pur- 
chaser from an auction purchaser was a 
nezessary party in sale. set aside proceed« 
ings even though at the material time, his 
pucchase deed though executed was not 
registered since, as soon as the re- 
gistration was completed the document 
tock effect from date of execution, 


I3. Ram Saran v, Mst. Domini Kuer, 
AR 1961 SC 1747; the Supreme Court by 
a majority judgment held in a pre-emp- 
tion matter where the Muslim lew of : 
pre-emption prevailed, that registration 
under the Registration Act is not com~ 
plete till the document to be registered 
haz been copied out in the records of the. 
Registration office as provided in 5. 61 of - 
thet Act, S. 47 has nothing to do with the 
completion of the ‘registration and there 
fore nothing to do with the complstion of 
a sale when the instrument is one for 
sala, The Court further held that, since 
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pre-emption depended on completion of 
sale and demand thereafter, it could not 
be said to have been completed earlier by 
reason of S. 47 of the Registration Act 
though thereunder the instrument com- 
mences to operate from earlier date. 


14. In K. J. Natham v, S. V, Maruthi 
AIR 1965 SC 430 it was held that a 
mortgage executed on July 5, 1947 and re- 
gistered on July 22, 1948 took effect from 
date of execution and prevailed over a 
subsequent mortgage created on Oct. 10, 
1947, 


15. The latest decision is in the case 
of Purtabpore Co, Ltd. v. State of Bihar, 
AIR 1977 Pat 283 where certain sale 
deeds were executed and registered by 
the company during Aug. 8, 1959 to Oct. 
6, 1959 but the sale deeds were not copied 
out by the Registration office till Dec. 1 
and 9, 1959. In the meantime, sub-sec. (1) 
(iii) of S. 5 was incorporated in the 
Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) 
Act, 1961 by the amendment Act of 1973. 
The Company was given notice under 
provisiong thereof as to why the afore- 
said transfers which were effected after 
Oct. 22, 1959, be not annulled and the 
transferred lands be not treated as the 
lands belonging to the company for the 
purpose of fixation of the ceiling area 
under the Act, It may be mentioned 
here: that under Cl, (iii) of Section 5 
(1), the Collector has been given 


power to make enquiries in respect of 


any transfer of land by a landholder made 
after Oct, 22, 1959 and if he is satisfied 
that the transfer has been made with the 
object. of defeating the provisions of the 
Act or retaining lands in excess of the 
ceiling area, he may after giving reason- 
able notice to parties concerned and hear- 
ing them, annul such transfer and there- 
upon the land shall be deemed to be held 
by the transferor for the purpose of deter- 
mining the ceiling area he may hold un- 
der this Section. The Court held, relying 
on authorities, that the transfer is effect- 
ed as between the transferor and the trans- 
feree on the date the document is execu- 
ted. full consideration is paid and the 
dcecument is handed over to the purchaser 
or filed for registration and execution is 
admitted and the rest of the formalities 
are for the registering authority in which 
parties have no hand, and accordingly the 
transfer must be held to have been made 
before Oct, 22, 1959. 


16. The ratio of the decisions cited 
above indicates the following propositions 


State v. Nimai Chand (S. K. Datta J.) 
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of law though with reference to particu- 
lar cases, 

(i) Provisions of S. 47 of the Registra- 
tion Act will apply where the successive 
“tiansfers relate to the same property and 
there is no contest against any third 
party. : 

(ii) When the right of pre-emption as 
in Muslim law or under S. 26-F of the 
Bengal Tenancy Act, arises only out of a 
valid, complete and bona fide sale, pro- 
visions of S. 61 and not of S. 47, will be 
attracted. The registration of the docu- 
ment, which is essential to complete a 
valid sale, will be complete when on pre- 
sentation for registration of the docu- 
ment and admission of execution thereof, 
the formalities enjoined under Ss, 59, 60 
and 61 (1) are complied -with, 

(iii) In cases where after the date of 
execution of a document of transfer but 
before its registration, there are sub- 
sequent deeds of transfer in respect 
of the same property, such documents 
even if registered earlier than the trans- 
fer deed referred to above, will not pre- 
vail over such earlier deed which takes, 
effect from its execution, 

(iv) Similarly on the execution of a 
transfer deed in respect of a property 
but before its registration, there is an at- 
tachment of the same property, and the 
transfer deed is subsequently registered 
attachment will not prevail over the said 
deed which also takes effect from its 
execution. 


(v) A deed of gift duly executed and 
accepted by the donee cannot be revoked 
by the donor ag absence of registratio 
during the permissible period does not 
suspend the gift, 


17. In S. 3 of the T. P. Act. “registered” 
means registered in a Province under the 
law for the time being in force regulating 
the registration of documents. Under 
S. 54, sale has been defined as a transfer 
of ownership and can only be effected 
in respect of a tangible immoveable pro- 
perty of a value of rupees one hundred 
and upwards by a registered instrument. 
Similar provisions for registration have 
been made in respect of mortgages, leases, 
exchanges, gifts and actionable claims in 
the said Act. The provisions for registra= 
tion are comprised in the Indian Regis- 
tration Act 1908 which is operative in 
this State. The positian accordingly is that 
the provisions of these Acts are comple- 
mentary and must be given their full 
effect in determining the rights of par- 
ties in respect of transactions contemplated 
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under the T, P. Act, S. 47 of the Regis- 
tration Act provides as follows :— 


““8. 47. A registered document shal, 
operate from the time “from which i: 
would have commenced to operate if ne 
registration thereof had been requirec 
or made and not from the time of its re- 
gistration.” ' 


18. These provisions are clear anc 
unambiguous and there can be no difficulty 
in holding that in so far as documente. 
relating to tangible immoveable property 
are concerned in respect of transactions 
contemplated under the Transfer of Pro- 
perty Act, where registration is compulsory 
such documents will be operative from. 
the date of execution and not from the 
date of completion of. registration, This 
statutory provision is consistent with the 
basic concept of ownership of property 
as otherwise, since some time is bound tc 
take place between the execution and re- 
gistration of documents, unless such pro- 
vision is there, there will be an unsettlec 
state of affairs affecting title and rights 
to property, apart from fraud and deceit 
the absence of such provision will inevi- 
tably lead -to. It may be that by specific 
provisions of other statutes or the impact 
thereof, the operation and. effect of Sec- 
tion 47 or other provisions of the statutes 
we are concerned with are modified or 
varied but until so done, the provisions of 





‘8. 47 must have full operation and effect. . 


19. The difficulty created by the lan- 
guage of Section 47 disappears when it is 
treated as limited to successive transfers 
of the same property as observed in 
Gosto Behari’s case, (AIR 1956 Cal 449). 
But the Court noted that the language of 
S. 47 is sufficiently wide to cover differ- 
ent properties as well, Again it was ob- 
served if the principle of the section is 
to apply as between the vendor and the 
vendee, there must be good reason as to 
why it should not apply as against third 
parties, In this context it will be of in- 
terest to know the view contained in the 
minority judgment in Ram Saran’s case, 
(AIR 1961 SC 1747) which is quoted in 
some detail (at p, 1751):— 

“The principles underlying Ss, 61 (2) 
and 47 are not divergent. It is not as if, 
that any delay by the registering officer 
which might take place owing to the 
pressure of work in his office or for other 
reason, has any effect on the rights of 
parties, quod their property or the time 
from when the deed operates, or as re- 
gards the effectiveness of the transaction, 
or the priority of transactions inter se. It 
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is not as if, documents executed on dif- 
ferent dates, the parties intending them 
to operate at different times, have 
their intentions modified, if not nul- 
lifed by the action or inaction of the 
registering officer, or any deley that 
migh: take place in his office, A conten- 
tim that though the Muslim law of sale 
is superseded by the T, P. Act and the 
Registration Act, but yet the provision 
contained in S, 47 of the Registration Act 
is inapplicable to determine when a sale 
eftected by a registered instrumen: should 
be complete could not be sustained on any 
pr-nciple or logic, or of course on any 
rue of interpretation of statutes. 


In our opinion no distinction ig possible 
to be drawn between a sale which is 
eftective and one which is complete since 
they are merely different forms of ex- 
pressing the same concept and for the 
same reason between the time from when 
a sale becomes. effective and when it 
should be held to be complete, As under 
Muslim law the talabs have to be perfor- 
med only immediately after the preemp- 
tor receives information of the sale, the 
view we take of the applicability of S. 47 
of the Registration Act, introduces no 
element of hardship in the exercise of the 
opion, We are, therefore, clearly of the 
op:nion that the time when the sale be- 
comes complete so as to entitle the pre- 
emptor to perform the talabs should be 
determined by the application of the prin- 
ciple of intention laid down in S. 47 of 
the Registration Act which is as much 
a part of the positive law governing the 
right of pre-emption as the provision of 
S, 54 of the T, P. Act which requires a 
registered instrument to effect a sale 
which gives rise to a right of pre-emption. 


E, therefore, S. 47 of the Registration 
Acz should apply to determine the time 
from which the registered document 
shculd have effect or, in other words, the 
time from which the sale-should be held 
to be complete, the intention of tne par-_ 
ties would be the crucial and only test. 
That has to be gathered by reference to 
the document itself read in the light of 
the surrounding circumstances, with how- 
ever a proviso that if the document were 
clear and its terms explicit, no evidence . 
to contradict them would be admissible.” 


2). The difficulty referred to in Gosta 
Behari’s case, (AIR 1956 Cal 449) would 
possibly find a solution if the interpreta- 
tioa set out above had been approved by 
the Supreme Court which however is not 
the position, - : ‘ 
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21. In the case before us, no such 
question arises as the same property is 
involved in the appeal and there is no 
question of completion of sale as in pre- 
emption cases. Under S, 8 of the T. P. 
Act unless a different intention is expres- 
sed or implied, a transfer of property 
passes forthwith to the transferee all the 
interest which the transferor is then 
capable of passing in the property with 
all legal incidents thereof, It is no party’s 
case before us that any such intention, 
express or implied, was there in the im- 
pugned transfer deed, Of course the deed 
bears the date of April 9, 1956 and it was 
subject to scrutiny under S, 5-A of the 
West Bengal Estates Acquisition Act, 1953. 
This section provides inter alia for can- 
cellation of any transfer made between 
May 5, 1953 to the date of vesting if it 
was not bona fide or made with a view to 
defeating the purposes of Act, namely for 
retention of lands beyond the ceiling by 
sham or benami transfers or otherwise. 
No steps appear to have been taken in 
respect of the impugned transfer as the 
case of the State is that in view of the 
vesting of interest of raiyats before the 
registration of the document though exe- 
cuted before vesting. There could be no 
effective transfer of interest of raiyats in 
the disputed lands, i 


22. The language of S, 47 is of widest 
amplitude and it has been held to apply 
to subsequent transfers of the same pro- 
perty as also on attachments on such pro- 
perty. On a parity of reasoning it will 
apply to a case where a Receiver is ap- 
pointed of the properties belonging to the 
transferor when his properties and rights 
therein vest in such Receiver as if he is 
the owner himself, Same will be the 
position in respect of liquidator of a com- 
pany in whom the company’s property 
and rights therein vest when the Com- 
pany goes, into, liquidation under the pro- 
visions of the Companies Act, 1956 except 
for fraudulent or other transfers, There 
can be no exception in law to vesting of 
interest of raiyats and intermediaries in 
the State under the provisions of the 
- statute as vesting is nothing different in 
effect, from the transfer or devolution of 
the interest of the raiyats and interme- 
diaries in the State by operation of law 
in respect of the same properties and it 
is not ‘the requirement of the statute 
either that in respect of such transfer by 
a raiyat or intermediary the registration 
of the connected document must be com- 
plete as held in the - pre-emption cases 
before the vesting takes place, In 


Mulchand’v. Dalam Chand $ 
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this view, the transfer made by tke ven- 
dor of the respondent prior to the date of 
vesting will not be subject to vesting: 
though the registration was effected later 
as. the vendors had no longer any interest 
in. the property which could be vested in 
the State on the date of vesting. 

23. The appeal accordingly fails and is 
dismissed, with any order as to costs in 
the circumstances, 

Appeal dismissed, 
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Mulchand Doshi, Petitioner v. Dalam 
Chand: Bengani and others, Respondents, 
Matter No. 706 of 1977, D/- 21-9-1977. 
(A) Registration Act (16 of 1908), S. 17 
— Award — Retirement of partner — 
Clause in award dealing with assets of 
firm — Award, held did not require re- 

gistration. 

The clause in the award declared that 
one partner would retire and the con- 
tinuing partners would be entitled to all 
licences, tenancy rights etc, Held as- 
suming that the tenancy right was for the 
value of Rs, 100/- and more, the clause 
didnot create or extinguish any interest 
or right in the immoveable property of 
the value of Rs, 100/- and more, when on 
the retirement of a partner, the other 
partners became entitled to the share of 
the outgoing partner. Such an adjustment 
in the award dealing with the assets of 
the partnership firm did not affect im- 
moveable property but only partners’ 
shares in the firm which are moveable 
properties, Hence the award did not re~ 
quire registration, ATR 1966 SC 1300 and 
AIR 1974 SC 1066 Rel. on. (Para 7) 


Anno: AIR Manual (8rd Edn.) Registra- 


. tion Act, S. 17 N. 60, 


(B) Arbitration Act (10 of 1940), Ss. 30, 
33 — Application challenging validity of 
award on ground of non-registration — 
Question whether registration was neces- 
sary not clear ex facie and requiring ad- 
judication — Adjudication must be by 
procedure under S. 30 — Party not ap- 
plying within time under S. 30 is estop- 
ped from agitating question subsequently. 
Case law discussed. (Paras 10, 12) 

Anno:— AIR Manual (3rd Edn.) Arb. 
Act S, 30. N. 4 and S. 33, N. 13, 

Cases Referred: Chronological . Paras 


AIR 1977 SC 282 8 
BV/CV/A585/78/JHS , 


1978 

AIR 1977 AN 403 J. >o a 
AIR 1975 Madh Pra 85 11 
AIR 1974 SC 1066 7, 1 
AIR 1970 SC 833 -.. 41, 1s 
AIR 1966 SC 1300 . T 
AIR 1965 Madh Pra 75 (FB) 11 


(1961) 3 All ER 1169: (1961) 3 WLR 1402 
Mac Foy v, United Africa. Co, Ltd, € 


AIR 1956.Cal 321 (FB) E 
(1954) .Award Case No, . 156 of 1954 

(Madh B) , l 11 
AIR 1949 Cal 549 ; '& 
AIR 1945 Cal 19 pi 8, £ 
AIR 1937 Nag 132 a 1: 
AIR 1931 PC 263 E 
(1902) 29 Ind App 101 (PC) -12 


R. C. Deb with P. K. Roy and S. K. 
Auddy, for Petitioner; A. C. Bhabra with 
P. K. Chatterjee, (for No. 1) and P, C. 
Sen with Mrs, Choucharia, (for Nos, Z 
and 3), for Respondents, ` 


JUDGMENT :— Disputes and differen- 
ces arose between Khin Karan Doshi, 
Dhanraj Doshi, Mulchand Doshi and 
Dalam Chand Bengani, the four partners 
of the firm of Novelty Engineering Works, 
There was an agreement. to refer the dis- 
puteg to the arbitration on the 7th Aug. 
1974, The said disputes were, accordingly, 
referred to the arbitration of two arbitra- 
tors and they appointed on the 8th 
August, 1974 one Umpire. The joint arbi- 
trators having failed to arrive’ at a un- 
animous decision, `` referred the matter 
to ‘the Umpire. The Umpire on the 5th 
of December, 1974 wrote to the parties 
and held sittings, There was a meeting on 
the 7th of December, 1974, This meeting 
is recited in the award: The minutes of 
the meeting were signed by the parties. 
On the 20th of December,- 1974 another 
meeting wag held by the Umpire when all 
the parties were present and by. consent 
of all the parties M/s. Fulchand Manmal, 
a firm, which was a creditor of the par- 
tnership firm in question, was.added as a 
party to the reference. The said minutes 
were also signed by all the parties. On: the 
3ist of . December, 1974 an award was 
made by the Umpire. The said award -was 
signed by all the parties as well as by 
Fulchand Manmal, The award is import- 
ant for the purpose of examining the con= 
tentions of the partners, The award after 
reciting the facts ‘and circumstances of 
this case, inter alia,‘ provided as follows:-- 


“LI Award that -Dalamchand Bengani 
will retire on and from. the 31st day of 
December, 1974 from ‘the business of 
Messrs, Novelty Engineering Works and 
will be. paid a sum . of. Rs.. 1, 708-74 p. 
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(Rupees One Thousand. Seven Hundred: 
Eight and paise . . Seventy-four): towards 
his capital and- share in the partnership: 
business by the continuing partners in full 
and final settlement of all his claim. I 
further Award that a.sum of Rs. 1,66,000/- 
(Rupees One Lac and Sixty-six Thousand), 
which is. lying credited to the firm. of 


M/s, Fulchand Manmal which amount was 


procured by Shri Dalamchand, Bengani 
for the purpose of the business of Novelty © 
Enginéering Works would be paid back 
by the said firm Novelty Engineering 
Works and the continuing partners Shri 
K. K. Doshi, Shri M. C. Doshi and Shri 
D. R. Doshi for which they have executed 
a Promissory Note of date in favour of 
the said Messrs, Fulchand Manmall and 
the said amount will be repaid ty them 
with interest at the rate of 12% per 
annum payable every month till the en- 
tire amount is paid off. The said entire 
amount with the interest has been agreed 
to be repaid by the continuing partners 
in the following instalments to the said 
Messrs, Fulchand Manmall :— 


_ Rs, 41,500/- on or- before. the 31st De- 
cember, 1975; 
-. Rs. 41,500/- on or before the .3ist De- 
cember, 1976; 
Rs. 41,500/- on or. before the 31st De- 
cember, 1977; 
. Rs, 41 500/- on or before the Bist De- 
cember; 1978; ; 


‘2 That the said sum ‘of ‘Bs. 1,66, oof- 
payable to Messrs, Ful “Chand Manmall 
will form a charge on the assets and mac- 
hineries of Messrs. Novelty Engineering 
Works, which arë at present valued at 
Rs. 4,00,000/- (Rupees Four ‘Laes) appro- 
ximately and the same shall be deemed 
to be charged for-paymėnt of Rs, 1,66,000/- 
with interest, but for the purpose of 
their business the continuing partners 
shall be entitled to‘create charge with any 
Bank or financial institution. A list of 
assets and machineries are shown in the 
Schedule hereunder written and the said 
continuing partners will not do or cause 
to: be done any act whereby the security 
is in any way impaired and/or jeopardised 
and/or reduced. In default of payment of 
any instalment the said Messrs. Fulchand 
Manmall may' take steps for realisation 
n the money ‘1 ‘in any manner they may 
ike, 6: 


3, That. ions payment of the dues, of 
Sri Dalamchand Bengani, he will cease 
to be partner and will sign the necessary 
Deed of Retirement and will also cease 
to have any . right, title. and interest of 
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any nature whatsoever in the partnership 
assets and .properties, 


4, That the continuing partners will 
share profit and losses in future in equal 
shares, ; 


5. That the continuing partners shall 
be entitled to all licences, tenancy rights, 
quota rights, benefits of pending con- 
tracts, book-debts and good-will, tele- 
phone connections, machineries, stock, 
furnaces, sheds etc, of the said business as 
going concern, ar i 

6. That the continuing partners shall 
bear and pay all the liabilities statutory 
, or otherwise arising out of all or any of 
the transactions done or otherwise upto 
the date of retirement of Dalamchand 
Bengani and shall keep the said Dalam- 
chand Bengani indemnified against any 
claim or demand in respect thereof and/or 
arising therefrom, ` 


7, That each of the partners shall bear 
and pay their respective income-tax 
liabilities,” i Re 


2. Thereafter the Umpire wrote on the 
31st of December, 1974 to all the parties 
including Fulchand Manmall informing 
them that'he had made the award. In 
implementation of the award on the same 
day a promissory note of Rs. 1,66,000/- 
was executed on the 3lst of December, 
1974 by Khin Karan Doshi, Dhanraj 
Doshi, and Mulchand Doshi in favour of 
Dalam Chand Bengani by way of secu- 
rity. for the payment of the sum of 
Rs. 1,66,000/- by the firm of Novelty 
Engineering Works to Fulchand Manmall. 
On the 6th of May, 1976 notice of the 
filing the award was served on all the 
parties, Thereafter, an application was 
made on the 23rd of June, 1976 by Khin 
Karan Doshi and another for setting aside 
of the award, It was contended, inter alia 
in the said application that the award 
purported to create, declare or assign or 
limit or extinguish the right, title or in- 
terest of the parties in the immoveable 
properties. of the value of more than 
Rs, 100/- and, therefore, the award re- 
quired registration. It was submitted that 
the award being unregistered was bad 
and a nullity and, therefore, should not 
be given effect to and should be set aside. 
I rejected the said contentions on the 
grounds inter alia, that there was no neces- 
sary averment to indicate that the award 
in question dealt with the rights of the 
parties in immoveable properties ‘of the 
value of more than Rs. 100/-. I held that 
in this case this contention involved mix- 
ed questions of law and facts and in the 
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abseñce of necessary averments it was 
not possible to go into that question in 
that application, I, further, held that so 
far as interest and ‘rights are concerned, 
on the retirement of a partner the other 
two partners became entitled to the share 
of the outgoing partner, Therefore, from 
that point of view, in my opinion, it did 
not require registration. Accordingly the 
application was dismissed by -me and 
judgment in eccordance with the award 
was passed. 

3. An appeal has been preferred from 
the said decision of mine and I] am told 
that an application for stay was made be- 
fore the Division Bench of this Court. 
The Division Bench granted a conditional 
stay upon furnishing certain security. On 
the failure of the appellant to furnish 
security required of it the stay was vaca- 
ted. The appeal, however, is pending. 

4. In these circumstances, Mulchand 
Doshi has made this application for de- 
termination of the validity, effect and ad- 
missibility of the award dated the 31st 
of December, 1974 and the judgment and 
decree passed on the 23rd of March, 1977 
and for a declaration that the award was 
inadmissible for want of registration and 
accordingly the decree was vaid and for 
other consequential reliefs. 

5. At the hearing of „this application 
learned advocate for the petitioner con- 


‘tended that he was asking that the award 


be taken off the file or removed from 
the record. In this application, in my 
opinion. the following questions fall for 
consideration :— 


(1) Whether the award in question in 
the instant case requires registration? 

(2) If the award requires registration, 
then the award being unregistered. is 
it void or a nullity? 

(3) If the award is a nullity, then does 
it require to be set aside ag such and if 
so, is there any period of limitation for 
such an application? 

(4) If the award is a nullity, then what 
ig the effect of decree being passed on 
that award? i 


(5) Whether the -petitioner ia entitled, 
in the facts and circumstances of this 
case. to ask for the order that the award 
or the decree be taken off the file? 

6. The first question as mentioned 
hereinbefore. is.. whether the instant 
award requires registration. There are 
two clauses of the award upon which the 
contėntion that the award is bad ‘because 
of non-registration is made, namely 
clause 2, which ‘stipulates that the said 
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sum of Rs. 1,66,000/- payable to M/s, Ful- 
chand would. form charge on the assets 
and machinery of:M/s, Novelty Engineer- 
ing Works, which are ‘at. present valuec 
at Rs, 4 lakhs and the. same should be 
deemed to be charged for. payment o= 
Rs. 1, 66,000/-, a list of assets:and machi- 


hery- having ‘been annexed in the award.. 


and the 5th clause which declares that 
the continuing partners shall be entitlec 
to all licences, tenancy © HERG quote 
rights ete,- 


7. So far as the dinie 5 of. ‘the said 
Award is. concerned, it has, been allegec 
on behalf of the petitioner that the ten- 
ancy right involved in this matter was ir 
respect of immoveable- -- property of the 
value of Rs, 100/- and more, That point 
however, is disputed. Assuming that. the 
tenancy 
Rs, 100/- and more, clause 5 in my opin- 
ion, does not create or „extinguish any 


charge or interest or right in the im- 


moveable. property of: the value of 
Rs, 100/- and more, when on. the retire- 
ment of a-partner, the other partners, be- 
came entitled to the. share of the outgoing 
partners.. Such an adjustment in. the 
award dealing ‚with the assets of.the part- 
nership firm; in my: opinion, does . nof 
affect immoveable, property- but only part- 
ners’ shares, in the firm which are, move- 
able properties. In this . connection, re- 
ference may be made..to.the observations 
of the. Supreme Court in the case of “A. 
Narayanappa :v. Bhaskara, Krishnappa, 
reported in ‘AIR. 1966 SC 1300 at 
p: 1304. There -the interest: of ‘the .part- 
ners in.a partnership assets -comprising 
of an immoveable- property .was treated 
as moveable property.and it was held 
that the document dealing with the same 
did not involve the question of, registra- 
tion under S. 17 (1) .of the Registration 
Act, The same view was reiterated by the 
Supreme Court in-the-case of Ratan, Lal 
v. Purushottam. Harit . reported in AIR 
1974 SC 1066. There the Supreme Court 
observed that- it was well settled that 
the share of a--partner in the assets of 
the partnership which had also immove- 
able properties was moveable property 
and the assignment of the share does not 
require registration under 5. 17 of the 
Registration- Act. Clause 5 in the. instant 
award even assuming that the tenancy 
right was in respect of immoveable pro- 
perty over the value of Rs.. 100/- does not, 
in my opinion, therefore, ‘attract “the 
question of the applicability of S, 17 of the 
Registration Act, In 'the aforesaid deci- 
ion the Supreme Court observed. ‘that 
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where the terms of the arbitration award 
did not transfer the share of a pertner A 
in the assets of.a firm. to the othar part- 
ner B either expressly or by necessary 
intendment but on the : other hand -ex~ 
pressly made an. allotment of the part= 
nership assets and..liabilities to B mak~ 
ing him absolutely entitled to the same 
in consideration of a sum of money. to be 
paid by him to- the .other partner A, 
thereby expressly purporting to create 
rights. in immoveable’ property of the 
firm worth above.Rs, 100/-, the award 
was compulsorily registrable under S. 17 
of the Registration. Act and, if ‘«unregis< 
tered.. could: not be looked into ‘and the 
court could not pronounce judgment in 
terms. of the. award-under S. 17 of the 
Arbitration: Act; Therefore,.'in ‘the instant 
case if there.was clear evidence that the . 
property in respect of..which charge . or 
right was created was in respect of im- 
moveable: property of the value of more 
than Rs, 100/- then the . position would 
have been: different. I: have noted in the 
previous decision of mine in. the case of 
the instant award. that so far. as clause 5 
of the instant award is:concerned, : the 
facts’ of -the present . case ‘.are_distinct- 


-ly:different from the facts before . the 
Supreme Court in the last mentioned de~ 
_ cision, upon which reliance. was paced in 


the previous. application and: reliance. has 
been placed in this application elso. on 
behalf of the: petitioner, I ‘adhere to the 
said view I have taken on: this aspect of 
the matter, E ates Me, 


8. The other part ‘of. “the. Award, 
namely —.Clause (2), however, is diffe- 
rent.. This involves the question of creat- 
ing a charge in.,favour of M/s. Ful Chand 
Manmal, Therefore, if. the charge is in 
respect. of. immoveable . properties over 


the -value: of Rs, 100/-, then this charga 


under S. 17 of the Registration Act should 
have been registered, As I have noted be- 
fore in-the previous decision of mine on 
this matter. that this -aspect involves 
mixed: question of law and fact in the 
sense that it involves the question whe- 
ther the property,- in question in respect 
of which charge has been created v 
immoveable property worth Rs, 100/-. In 

the -petition the petitioner has averred to 
that .effect and the same hes further been 
disputed. by. the respondent. It is clear, 
however, that the award as such ex facie 
or patently is not inadmissible nor bad 
for lack of registration. In order to’ deter- 
imine whether the award is.bad or not it 
is necessary’ to adjudicate whether the — 
property in question in respect of which 
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charge has been purported to be created 
is immoveable property over Rs. 100/- 
or not, If such a determination is neces- 
sary then the ‘questionis whether . that 
determination can be made at this stage 
in the application by the petitioner. Sec- 
tion 33 of the Arbitration Act provides 
that: a party to an arbitration agreement 
or any person claiming under him desir- 
ing to challenge. the . existence or ‘the 
` validity of arbitration agreement or. an 
award. or. to have the effect of either de- 
termined shall apply. to the court.and the 
Court shall decide the question. Here the 
existence of the award and. the ‘right of 
the petitioner :to'haveit removed ‘from 
the file are being sought for -and that 
depends onthe .-determination .of : the 
question whether the properties involved 
ini clause 2.of the award.are immoveable 
property: or: moveable .assets.and whether 
the value is for :Rs,.100/-. Is. there .any 
procedure, apart from or -independent: of 
Section 30. of- the Arbitration Act, -.. by 
which this. challenge can. be ` entertained 
or this dispute can’ be resalved?. It was 
submitted..that what was an unregistered 
award was a nullity and what wag nullity 
did not. require i to'be set aside ‘and ‘as 
such there was no question of any -ap- 
plication under S. 30 of the Arbitration 
Act.being made within the time prescrib- 
ed for: the same. If.there was no. scope 
for an ‘application under S; 30- of :the 
Arbitration Act within the’ time pre- 
scribed, then’ for an ` application `of this 
nature, it was contended, in view. of the 
facts and circumstances of this case, 
under ‘the residuary ‘clause of Article 137 
of the Limitation Act and three: years’ 
period of limitation “would be’ applicable. 
Reliance in this: connection ` was: placed 
on the observations ` of the Supreme Court 
in the case of. the ‘Kerala State’ Electri- 
city Board, Trivandrum v. T. P."Kunha- 
Humma reported: in AIR 1977 SC 282: My 
attention was also ‘Arawn’ “to the often 
quoted ‘dicta’ of: Lord Denning in the case 
of Macfoy, v, - United Africa «Co! Ltd. 
reported in (1961) 3 All E.R, 1169''at p. 
1172 that if an act was void then it was 
in law a nullity and there was no need 
for an ‘order of the court to set’ it aside. 
It was automatically null and void with- 
out more ado, though~’ as Lord Denning 
observed sometimes it ‘was convenient to 
have the court declare it to be’so. ‘To the 
similar effect are the observations of 
this Court in the case of Nanibala v, Ram 
Gopal reported in AIR 1945 Cal 19 at p. 
993 where the Division Bench .. observed 
that as the award was inadmissible in.evi- 
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dence by reason of the provisions of the 
Registration Act, and therefore, on . the 
principle that “of things that do not ap- 
pear and things that do not exist the re- 
ckoning in a court of law was the same” 
it must. be taken so far these proceedings 
are concerned that. the award did not 


exist. The Court further observed that no 


quéstion of either setting it aside or of re- 
mitting it tothe arbitrators would arise 
in such circumstances, Mr, Justice Gentle 
in the case of Anandi Lal v. Keshavdeo, 
reported in AIR 1949 -Cal 549 observed 
that failure to have the award: ‘registered 
was not 4: ground upon which, it cos be 
set aside,” 

' This aieo gO" on ‘this Coie is 
ace has to be viewed in the light 
of’ the decision: of the Full’ Bench of this 
Court in the casé.of Saha & Co, v., Ishar 
Singh Kripal Singh & ‘Co. reported in 
AIR 1956. Car 321: where-the majority: of 
the three of the learned Judges came to 
the conclusion that in the ‘Indian. ‘Arbitra~ 
tion “Act there was ‘no distinction between 
the . application ‘for “setting. aside of an 
award and an application for -adjudgment 
of the award to a nullity and all applica- 
tións must be -under S. 30. within the 
time stipulated for that application, The 
existence of an award and validity: of the 
reference both have to be challenged in 
the same manner. Learned - advocate: for 


‘the ‘petitioner, however, drew my atten- 


tion to the judgments’ ” delivered by the 
learned Judges ‘in the said Full . Bench 
and submitted that’ Chief Justice Chakra- 
bortti and Mr, Justice Lahiri were-of the 
view’ that after an award had been made, 
all grounds of ‘objection ‘to the award: in- 
cluding the grounds .of non-existence 


_ and/or validity of the agreement or re- 


fererice and/or. other ` grounds:must be 
taker in an application ‘for setting aside 
the award and any ground not so taken 
would: not be available: after the expiry 
of ‘the time for making such an applica- 
tion. Mr, Justice S. R. Dasgupta and Mr, 
Justice Bachawat held’ contrary views 
that what was nullity could not be set 
aside; According to the learned’ advocate 
for ‘the petitioners Mr. Justice . P, B, 
Mukharji, who agreed’ with the. majority 
view, did not expressly. deal with the 
question’ whether an unregistered award 
could be set aside or not. He drew my 
attention to the observations of His Lord- 
ship appearing at page 344 of the report 
where his Lordship observed that no 
question of registration of an award arosa 
in the Full Bench reference. and, - there- 
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fore, he did not wish to say- what the 
effect of an unregistered.award was and 
would not make - any observation on the 
point whether an unregistered “award 
could not be set aside, His Lordship fur~ 
ther expressed his opinion that the said 
doctrine may: have. tò be more critically 
examined in the. light of many other con- 
siderations under the Arbitration Act, 
1940 and did not. seem. .to be at one 
with the observations of, the, Division 
Bench of this Court in the case of Nani 
Gopal Saha v. Ram:Gopal Saha reported 
in AIR 1945 Cal 19.. and his Lordship 
seemed. to agree. with.-the view with Sir 
John Beaumont that an.. appropriate pro- 
ceeding might be necessary to challenge 
the validity of, the reference in certain 
cases. 


10. ` Whatever may. be ‘the position, in 
case of an award which is patently and 
ex facie bad because of ‘non-registration, 
in this case‘ an adjudication is necessary 
to find out whether the” award requires 
registration or not in order to give effect 
to it. I need not go into the question 
whether in case of an award ‘which. is 
ex facie -or patently bad the same could be 
set aside or required to be set aside and 
if so whether there is:‘any procedure of 
setting aside apart from or independent 
of S. 30 of the Arbitration Act; For the 
purpose of this application it is sufficient, 
in my opinion to''proceed ‘on the basis 
that where the question whether an award 
requires registration or not has-to be 
adjudicated and the award is not ex facie 
or patently clear on that aspect; in such 
a case an adjudication that goes to the 
existence of the award must only be by 
the. procedure enjoined by S. 30 of the 
Arbitration Act as held by the Full 
Bench decision of this Court. If that is 
the position then the petitioner in this 
case had sufficient. time to -make -the ap- 
plication within the time ‘provided under 
S. 30, The petitioner chose not to apply 
to have the existence'of the award de- 
termined: and therefore, in” my ‘opinion, 
the petitioner -is now- “estopped from 
agitating. that question’ now...” ` ; 


11. It was urged that . the , eae in 
question was not a nullity and, reliance 
had been placed on the decision of 
the Full Bench of the Madhya Pradesh 
High Court in thé.case of Bansilal Ban- 
sidhar v; Nandlal, reported in AIR 1975 
Madh Pra 25. There, the Madhya’ Pradesh 
High Court held that the, decree passéd 
on an unregistered. award was not a 
nullity, A Division „Bench: of the 
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Madhya Pradesh High Court. pro- 
ceeded fo come to this-conclusion on à 
Full Bench decision of the same High Court 
in, the case of Moolchand v. Maganlal, re- 
ported in AIR 1965 Madh Pra 75, The 
last mentioned decision of the Full Bench 
of the Madhya Pradesh High Court was 
considered by me in the case of Balabox 
Singhania v. Smt. Santi De>di in 
Award Case No.. 156 of 1954, The judg- 
ment was delivered on: 4th-July, . 1977 
where I have held. that in view of the 
public policy involved in. the prohibition 
under S, 17 of the Registration Act and 
in view. of the decision of the Supreme 
Court in ‘the case of Ratanlal v; Purushot- 
tam Harit reported in AIR 1974 SC 1066 
and in the case of. Satish Kumar v. 
Surinder Kumar. reported’ in AIR 1970: SC 
833 an award. which is ex facie and 
patently. in violation: of.: 5,.-17 of «the 
Registration Act.was a nullity and a dec- 
ree passed on such an. award was also a 
nullity. There,.of icourse,, no question 
arose: as to. whether the award r=quired 
registration.. because property involved 
was immoveable or moveable asset. I ad- 
here to this view but the same principle 
would not apply in the instant case as 
mentioned before because in this case an 
adjudication is necessary tê determine 
whether the award deals with immove- 
able properties or - moveable assets and 
such .an adjudication on the award must 
be by the procedure under S, 30 of tha 
Arbitration- Act, i 

12 In the. ainol Satish. Kumar v. 
Surinder Kumar reported in AIR 1970 SC 
833 the. Supreme Court held that an . 
award given under, the Arbitration Act.on 
a private reference required registration 
under S, 17 (1) (b) of the Registration Act, 
if the award effected partition of im- 
moveable property.. exceeding the value 
of Rs. 100/-. The award wag not a mere 
waste paper- but -had some legal efect. It 
was final and binding on the. parties and 
it. could not be said that it was a waste 
paper unless it was made a rule of. the 
Court. The award created .rights in pro- 
perty but..those rights could not be en- 
forced until the’ award was,made a dec- 
ree of the- Court. It was one thing to say 
that a right was not created,.it was an en- 
tirely different thing to say that the right 
created -could not be ‘enforced without 
further steps. For the purpose of S, 17 


(1) (b) of. the Registration Act, all that 
was necessary was whether the award 
purported . or operated. to, create or dec- 
lare, assign, limit or extinguish whether 
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in present or future any right, title or in- 
terest whether vested or contingent of the 
value of one hundred rupees’ and upwards 
to or in immoveable property. If it: did, 
it was compulsorily registrable. S. 17 
did not concern itself with the enforce- 
ment of rights. This principle however in 
my opinion is not involved in this ‘case. 
As I have mentioned before here that an 
adjudication is necessary to: determine 
whether the award requires registration 
in order to become: ‘enforceable or to -be 
valid. -In the aforesoid view of the matter 
it is not necessary for me to refer to a 
decision in the case of Vineet Kumar v. 
Smt, Bhagwandei reported. in AIR 1977 
All 403 and. IUR July 725-at ‘pp. 734 and 
735. I need only refer to the observations 
of Mr. Justice Vivian Bose in the case of 
Gangaprasad v, Mt. Banaspati reported 
in AIR 1937 Nag 132. In an application 
made to- the Court to file an unregistered 
award which required registration,: . His 
Lordship has observed that if an applica 
tion wag made to the Court to file an un- 
registered award which ‘required registra- 
tion then the Court ‘must reject it.- There- 
fore; that was one of the grounds it could 
be urged against the filing of ‘ari award 
and if that was not urged-and the award 
was filed then the question was: barred 
in a subsequent ‘suit on the principles of 
res judicata. In the instant case the’ peti- 
tioner was a party to the proceedings 


Award Case No. 54 of 1976 and the peti- 
tioner did not take this point. Therefore 
the petitioner, in my opinion, cannot now 
be allowed to take this ‘point again. Fur- 
thermore, the petitioner had -30 ‘days’ 
time to make an application under S, 30 
of the ‘Arbitration Act ‘independently to 
challenge the ‘existence ` of- the award 
which the petitioner did not choose to do. 
Therefore, in my ‘opinion, the. petitioner 
should not be allowed at this “stage to 
agitate this question again. The prohibi- 
tion contained under S. 17 of the Regis- 
tration Act is ‘for public policy and that 
policy intends ‘the Court to ignore or 
not to take any notice of the unregister- 
ed-award. Another important publi¢ policy 
‘is to insist on the - finality. of the litiga- 
tion. This compels the Court to dis- 
allow the petitioner in its belated attempt 
to challenge again the existence of the 
award which could ‘have -been challenged 
in the proceeding in which he was 4 party. 
and which independently © could >- have 
been challenged by him again. In this 
~connection reliance may be placed on the 
observation of the Privy Council, Kha- 
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gendra ` Nath v. Pran Nath Roy, GH) 29 
Ind. App. 101 at’-p.-106:- 

“18, Learned advocate: for die cpetitioner: 
however, ‘drew my attention to: the ob- 
servation of the Privy ‘Council in’ the 
case of Annamalay’ Chetty v.- B. A 
Thornhill reported in AIR 1931 PC-263. It 
was submitted that the appeal is pending. 
This application should be adjourned: 
Here the question is whether the peti- 
tioner independently has any right to 
challenge the existence of the award be- 
yond the time provided for in: an appli- 
cation under Section’ 30 of the Arbitra- 
tion Act. In that‘ view of the matier, in 
my opinion, the observations of the Judi- 
cial Committee would not be applicable 
to the facts of the instant case,’ 


14. In the light of the above conclu- 
sions I answer the questions posed in 
the beginning as follows:— 


(1), Whether the award requires registra- 
tion.depends upon adjudication, (2) and (3) 
Though what is nullity may not require to 
be set aside but, ex facie the award in the 
instant case cannot be said to be nullity 
and it must be adjudicated within the time. 
prescribed for S, 30 application, (4) This 
question is not required to be answered 
in the, view taken. (5) This: question 
must be answered in the negative, Before 
I conclude I must observe that legal con- 
clusions on the . questions involved arg 
fortified by the feeling that the justice 
of the.case and the merits of the case do 
not, deserve any other conclusion, 


15.- In the aforesaid view of the matter 
this application fails ‘and-is accordingly ' 
dismissed with costs, 
pepploarion dismissed, 
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State of W.B., Petitioner v. Midnapore 
Commercial Co. Ltd., Opposite Party, 

-C, R. Nos, 4 to- 10 of 1976 (S. C. A) 
(Limitation) in S.C.A.T, Nos,- 868 to ss 
of 1975, D/- 5-4-1978. ` 

_(A) Limitation Act (36 of 1963), Art, 132 
and S. 12 (3) — Application for leave to 
appeal to Supreme Court-—Period of limi- 
tation — Applicant entitled to exemption 
of ‘both the periods taken, for obtaining 
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certified copies of. judgment and of 
decree, - 

In computing the period of limitation 
for the purpose of an application for leava 
to appeal to the Supreme Court against 
the judgment and- decree, the applicant 
is entitled to exemption of periods taken 
both for obtaining a certified copy. of the 
Judgment and for obtaining the certified 
copy of the decree as ` required under 
S. 12 (3) of the Limitation_Act,; 1963. Bud 
in claiming these exemptions he is not en- 
titled ‘in’ case of over-lappings to deduc- 
tion of any period: twice over, ATR‘ 1917 
Cal 619 (1) and (1937) 65 Cal LJ 415 Rel, 
on. ` (Para 10) 

Anno: AIR- Comm, Limitation Act 
(5th Edn.) Art, 132,.N. 2 and S, 12 Notes 8 
and 28° > 

(B) Limitation Act (36 of 1963),. ‘S, 12 (2) 
=- High Court Criminal Rules and Orders 
Vol, I Rr. 322, 323 — High Court Appel- 
late Side Rules, R. 26 — Period prescrib- 
ed by Rules for delivery of stamps and 
folios cannot be excluded on computing 
period of limitation. (1975) 79 Cal WN 
553 and Judgment. in SCAT No. 3644... of 
1969 (Cal), Overruled. 


By framing rules the ‘High - Court’ can- 
not extend the period of limitation. pres- 
cribed by the Limitation Act, A date. ‘is 
fixed by the department under the Rules 
for filing the stamps and folios, The Rules 
permit that within- specified periods the 
stamps and folios have -to be. delivered, 
If stamps: and.. folios are. not delivered 
within this specified period, the applica- 
tion for copies are liable to be rejected, 
But the period specified in:the Rules has, 
nothing to do with extension of the period 
of: limitation prescribed -.by the Limita~ 
tion Act, If there is delay ‘in depositing 


and delivering ‘the stamps and folios- after . 


notification, that’ delay -.also cannot. be 
taken advantage of bya prospective ap~ 
pellant or applicant, as the time taken 
cannot.be said to be:the time requisite 
for obtaining ‘copy of order.or decrea 
under S.. 12- (2) of the Act. The fact that 
a proposed . appellant or.-.applicant. has 
made a’ delayed‘ deposit . and the Court 
has accepted: the delayed: deposit 
instead of rejecting: the application does 
not make any difference, (1975) 79 Cal 
WN 553 and Judgment. in-S, C. A T.. No, 
3644 of 1969 (Cal), Overruled.. ae 
(Para: 44) 
Anno: AIR. Ecitimentaries, . Limitation 
‘Act. (1963) (5th Edn,), S.-12 N. V4, ni 
Cases Referred: .Chronological = 
(1975) 79 Cal WN 553° 
(1969) SCAT No. 3644/of 1969 (Cal):.. 
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(1937) 65 Cal LJ 415 9 
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S, K. Acharyya Advocate-General with 
Nani Gopal Das, for Petitioner}. Satya- 
priya Ghosh with “Bhudeb Bhattacharya 
and Mrs, Monici; Mitra; for. opposi 
Party, 

SANKAR -PRASAD MITRA, c. J. m 
This. reference -has. been made -by a Divi- 
sion Bench. consisting of Mr, Justice P. K, 
Banerjee and Mr, Justice R, K. Sharma 
under R. 1 proviso (ii) Chap, II of the Ap- 
pellate Side Rules, R. 26 of Chap, XIII of 
the Appellate Side Rules provides: 

“If the stamps and folios are not filed 
within seven days of the notification in 
the prescribed Register, the application 
shall be rejected by the Registrar or 
other officer of the Court.” 

Similarly, R, 323 of Chap, 17 of the Cri- 
minal Rules and Orders, Vol. 1 provides: 

“If the requisite stamps, and folios are 
not filed within three days of the noti- 
fication in the prescribed manner, the ‘ap- 
plication shall be rejected-.and a note to 
that effect shall be made in the Regis- 
ter. No. (R) -16”, ; 


2. The application before the Division 


. Bench was‘an application -for leave to 
‘appeal to the Supreme Court under Arti- 


cle 133 (1) of the Constitution of India, It 
is common ĉase that the application was 
not made within sixty days from the’ date 
of the judgment and decree as: r2quired 
under Art. 132 of, the Limitation Act, 
1963, The questions that arose before the 


‘Division Bench’ related to` periods of 


exemption ‘thatthe applicant was entitled 
to in computing , the period of, limitation. 


3. There were two questions . which 
the Division Bench had to consider, These 
questions’ were: f 

1. Whether in computing. the period of 
Limitation the applicant was entitled to 
advantage of seven days specified in R, 26 
of Chap. XIII of the Appellate Side Rules. 

2. Whether the applicant was antitled 
to exemp-ion* of periods ‘taken koth for 
obtaining a certified copy of the judg- 


‘ment and for obtaining the certified copy 


of the decree as. required’ under S, 12 
of the Limitation Act, 1963... 


-4, So far’as the first question ig con- 
cerned, there’ was a judgment of g learn- 
ed single Judge of this . ‘Court ag also a 
judgment ‘of the Division“ Bench, which 
we shall’ presently’ refer to, holding that 
in appropriate cases an‘applicant was en- 
titled to- exemption of the entire period 
mentioned-in- R.. 26 of Chap. XIII of the - 


Appellate Side. Rules. or: R. 323 of Chap- 
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ter 17 of Criminal Rules 
Vol, 1, oe meee: : 

5. With thig view of this Court as ex- 
pressed earlier Mr, Justice P, K. Baner- 
jee and Mr, Justice R. K. Sharma could 
not agree, That is why this particular 
reference ‘has been made, ' 

6. On the second question, however, 
there is no difference of opinion but we 
assume for the sake of convenience that 
that question has also been referred to a 
larger Bench, en Sat es 

7. Let ug deal with the second qués~ 
tion first. i 2 dc 

8. There are two judgments of this 
` Court which are apposite in this connec- 
tion. There is a Division Bench judgment 
in Rajani Nath v, Kelimohan Das, repor- 
ted in 21 Cal. WN 217 : (AIR 1917 Cal 
619 (1)). The Division Bench has held that 
under S. 12 els, (2) and (3) of the Limi- 
tation Act, 1908, an appellant is entitled 
to a deduction of the time requisite as 
well for obtaining a copy: of the decree 
as for obtaining'a copy of the judgment, 
and if he has applied for copies ‘of the 
judgment and decree at different times, 
both these periods should be excluded in 
computing the period of limitation allow- 
ed for presenting. the. appeal, unless the 
two periods overlap: partially. or entirely 
in which case the appellant is not entitl- 
ed to-have a deduction of the same time 
twice-over, «°°. GS take So 


„and . Orders, 


.9. There is also another judgment of a 
learned single Judge in Girish, Chandra v. 
Narayan Chandra, reported in (1937) 65 
Cal LJ 415, This. judgment. was delivered 
by Mr. Justice R, C, Mitter, In this case 
the judgment was pronounced on the 29th 
April, 1935 and the decree -was signed on 
the 3rd May, 1935, An application’ for a 
- copy of the judgment was made on the 9th 
May, 1335 and the’ copy was ready for 
delivery on the 15th May,: 1935, The ap- 
plication for' a copy of the decree was 
- made on the 21st May, 1935 and the. copy 
was ready on the 27th May, 1935. The 
appeal wag filed on the 13th June, 1935. 
Mitter, J. has held that.the appeal was 
presented within the time as ‘the appel- 
lant- was entitled to exclude, for. ‘the 
purpose of computing the period of limi- 
tation both the period of time taken for 
obtaining the copy of the judgment and 
the period taken for obtaining the copy 
of.the decree, The two, several periods 
did not overlap each other, - . 
10;. It ig therefore settled Iaw .that an 
appellant in computing:the period of limi- 
tation for his appeal.is: entitled to‘éxclu« 


sion both of the time required for obtain- 
ing a certified copy of the judgment and 
the period required for obtaining a certi- 
fied copy of the decree, But in claiming 
these exemptions he is not . entitled in 
case of over-lappings to deduction of any 
period twice.over, We answer the second 
question referred to us accordingly, 


11, We now go back to the first ques- 
tion. In Jairaj Prasad v, Om Prokash, re- 
ported in (1975) 74 Cal WN 553 Mr. Jus- 
tice A, K. De had granted exemption of 
the entire period referred to in R. 323 of 
Chap, XVII of Criminal ` Rules and 


Orders, The petitioner before the 
learned Judge filed an ., application 
for. the copy -of an . order. passed 


on April 11, 1974 on the same date, The 
department informed that the requisite 
stamp. folios weré to be filed by the 13th 
April, 1974. The petitioner filed the folios 
on April 18, 1974, The copies were made 
ready on April 20, 1974. The petitioner 
Was advised by his advocate in the trial 
court that he was entitled to deduct nine 
days from April 11, 1974 to April 20, 
1974 and the last date for filing an appli- 
cation against the order ` passed on April 
11, 1974, was‘July 20, 1974, The petitioner 
handed over the papers to : his learned 
advocate in the High Court on July 17, 
1974 when he was told that the time for 
filing the application had expired on July 


T4, 1974, The advocate, .however, prepar- 


ed the application -for revision and filed. 
it. on- July 19, 1974 and “also filed along 
with :it an application for condonation of 
delay. under S. 5'. of the. Limitation Act, 
1963, It was, however, contended at the 
hearing of the application for condonation 
of delay that the application for revision. 
filed on. July 19, 1974 was.. within time 
and ‘no condonation: for delay .was neces- 
sary:-Mr, Justice A, K, De has held that 
the application for revision of the order 
passed on the 11th April, 1974 was within 
time and the application for.condonation 
of delay was redundant as the. petitioner 
was entitled. to deduct the entire period 
of nine days from April -11,.1974:to April 
20, 1974..from the period of. limitation .ac- 
cording to general practice and on the 
ground that the application for the copy 
not having’ been -rejected on April 14, 
1974 or-on April 18, 1974 under Rules 322 


_and 323 of the Criminal Rules and Orders, 


Vol. 1 and folios: having been accepted 
on ‘April 18, 1974, the date of putting the 
requisites ahd folios should ‘be deemed to 
have been extended'to April 18, 1974. The 
learned Judge has also held that the 
delay, if any, in filing the. application 
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would have been condoned on that grourd, 
His Lordship has: held further that the 
petitioner was entitled to . deduct two 
days which his advocate 'in.the High 
Court had taken to prepare the petition 
as a sufficient cause for delay and that 
the petitioner was entitled to condonation 
of the delay on the ground. of wrong 
advice given by his advocate in the lower 
court, : 


12. A similar view was taken with re 
gard to R. 26 Chap, XIII by a Divisicn 
Bench consisting of Mr, Justice Amresh 
Roy and Mr. Justice S. N. Bagchi in 
S.C.A.T. No, 3644 of 1969 (Cal). The Divi- 
sion Bench stated: 

“that the period allowed by the rules 

for furnishing folios notified for copies is 
a period of time which the party is en- 
titled to his credit because if folios are 
supplied within that period then the party 
has per se acted with due diligence. On 
the present report of the Stamp Repor- 
ter the application does not appear to ke 
beyond limitation. Let it be registered. 
Inform the learned Advocate for the peti- 
tioner,” . 
In other words the ` ‘Division. Bench hgs 
held that under the Appellate Side Rules 
the parties are entitled to deduction af 
time taken for the entire period fron 
notification till deposit of „stamps and 
folios, 


13. There are theréfore two judgments 
of this court. There js a judgment of a 
learned single Judge holding that the en- 
tire period taken from notification tilt 
deposit of stamps. and folios and the deli- 
very of, copy may be excluded in com- 
puting the period of limitation under 
Rule 322 Chap. 17.0f Criminal Rules and 
Orders aforesaid. There is a Division 
Bench judgment holding that the -entire 
period in similar circumstances under 
R. 26 Chap. XIII of Appellate Side Rules 
aforesaid shall also be excluded, In the 
instant case also the applications for copy 
had not been rejected by this Court anc 
stamps and folios put in after seven days 
were duly accepted, by office.. 


14. With these’ views, expressed by the 
learned single Judge and the Division 
Bench, Mr, Justice P; K. Banerjee and 
Mr. ` Justice - R. K, Sharma- have not 
agreed, :It seems to us that the view taken 
by the Division. Bench consisting of Mr. 
Justice Banerjee. and. Mr. -Justice Sharma 
which has referred, the--- question to us 
hould be accepted, By. framing -rules 
ess ‘Court -cannot extend the- period of 
limitation prescribed by the: Limitation 
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Act, A dafe.is fixed by the department 
under the. Rüles for filing the. stamps and 
folios. The Rules permit that within speci- 
fied periods the stamps and folios have 
to. be delivered, If stamps and folios are 
not delivered within this specified period, 
the application for copies are liable to be 
rejected, But the period specified in the 
Rules has, in .our view, nothing to do 
with extension of the period of limitation 
prescribed by the Limitation Act. If there 
is delay in depositing and delivering the 
stamps and folios after notification, that 
delay also cannot be taken advantage of 
by a prospective appellant or applicant, 
as the time taken cannot be seid to be 
the time requisite for obtaining copy of 
order or decree under S. 12 (2) of the Act. 
In this view of the matter; we express 
our respectful agreement with the. re- 
ferring Division Bench and hold that 
period prescribed by our Rules for deli- 
very of stamps and folios cannot be ex- 
cluded in ‘computing the period of limi- 
tation, The fact that a proposed appellant 
or applicant has made a delayed deposit 
and the Court has accepted the delayed 
deposit instead of rejecting the applica- 
tion does not in our opinion, make any 
difference, We’ answer the first question 
accordingly, ; 

‘15. In the instant case the seelevant 
dates are as follows: 


19-6-74—The date of judgment appealed 
from. 
24-6-74—The. date of application for 
copy of' judgment. 
' 4-9-74— The date of signing of the de- 
“eree, 
13-9-74 — The date fixed for notifying the 
stamps and folios, 
25-9-74—The date of delivery of stamps 
. and foliọs. - 
27-11-74 — The date on which the copy 
‘was made ready for delivery. 
3-12-74— The date of application for 
decree, 
5-2-75 — The date “fixed for notifying 
> the stamps and folios, 
7-2-75—The date of eee of stamps 
and: folios. 
 20-2-75 — The date on which ‘the copy 
was ready for delivery. 
114-15 The ‘date of filing of applica- 
- ‘tions’ undér Art, 133 (1) of the 
Constitution of India; 


“46. It appears that there. has been a 
total confusion in this matter on the part 
of the ‘appellant in computing the period 
of limitation. 

17. The Additional Stamp Reporter has 
not referred to or considered. the- afore- 
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said judgments of Mr. Justice A. K. De 
and Mr, Justice Amaresh Roy and Mr, 
Justice S, N, Bagchi in- reporting that the 
delay in making the application was six 
days, The Stamp Reporter in a subsequent 
* report made on. our requisition reports 
relying. on the aforesaid judgments. that 
there has been no delay at all and the 
application was within ` time. The report 
of.the. Stamp Reporter shall be kept in 
the records of these proceedings, ` - 


18. The applicant before us, the State 
of West Bengal in the affidavit ‘of. Dinesh 
Chandra Roy, Assistant in.the office of 
the Legal Remembrancer, “West Bengal 
filed on the 27th March, 1978 admits that 
the delay was either of seven days or of 
45 days, According to the applicant, the 
delay was due to  the` confusion in ‘the 
mind of the applicants’ advocate owing to 
the two judgments we have cited and the 
misappreciation of the legal position, On 
an examination of the |. relevant dates, it 
i appears.. that theré was a delay-of ten 
days in filing -thè applications, In view 
of the judgments referred to above with 
. which we. have not agreed ` and the con- 
‘fusion caused thereby and in the special 
circumstances of this. case we condone 
the delay in making these applications, | = 


..19. : The applications.:for-condonation of 
delay are therefore allowed. The applica- 
tions for leave.to appeal to the Supreme 
Court shall now be registered and be 
proceeded with accordingly. 

20. The Rules | are.: accordingly made 
absolute, : i 

21. There will ies ‘no order as to costs, 

SB BxaSACHY, MUKBABST, J.:— I 
agree. 

S. K. DATTA, J. = I agree, 

Rules thade absolute 





AIR 1973 CALCUTTA 362. - 
MRS, MONJULA BOSE, J. 
.Birendra Nath. Dhar, -Plaintiff v. Food 
Corporation of India, Defendant, - 
‘Suit No, 285 of 1972; Dj-; 5-6-1978, ` $ Pe 
Contract Act (9 of 1872), S S. 73 — Con- 


tract. for, specified ` period.. — Breach — 
Damages ‘for unexpired period of contract. 


The | plaintiff was. appointed as the 


-Handling and Transport ‘Contractors’ “for 


loading, unloading and transport of food 
grains for defendant Food Corporation of 
India for two years, Under the terms con= 
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of foodgrains at 


A.I. R. 


tained. in the tender, no definite volume 
of work was guaranteed . but the defen- 
dant undertook to pay to the Contractor 
during the subsistence of the contract a 
minimum amount per month the quantum 
of which was not specified. The defendant 
also had a right to -terminate the con- 
tract at any time without assigning any 
reason -therefor on 30 days’ notice. to the 
Contractor without being liable to pay 
any compensation to the plaintiff for such 
termination, When yet the period’ was to 
complete allotment of work was stopped 
but the contract was not terminated.. It 
was in evidence that the plaintiff was 
told that the minimum remuneration 
would be Rs, 7,500/- P.M. His average 
monthly income was Rs, 8000/-, ` 


Held; that the plaintiff was entitled to 


damages. on the basis of such minimum, 


remuneration of Rs, 7500/- "P. M. for the 
unexpired périod of contract, `` (Para 11) 

Anno: AIR Manual (3rd. Edn. h Contract 
Act, 5, 73 N. 22. ae 


‘ORDER :— ‘The present “Application is 
by-the plaintiff in this suit who seeks ‘to 
vary or modify a ` report of the Special, 
Referee : ‘dated October’ 11, 1977 - made 
herein by ‘enhancing the amount of dama- 
ges ‘as-- determined - -by > oe Teame 
Referee, ` 

2. The facts leading to this application 
are shortly as follows :— . 

The plaintiff was- appointed the 
Handling and ‘Transport Contractors 
for ‘loading, unloading - and transport 
the defendant’s 
two specified. godowns “for a- period 
of two years-from March 7, 1969 to March 
6, 1971, Under the terms contained in the 


f tender, no definite volume of work was 


guaranteed but the defendant “undertcok 
to pay to the Contractor during the sub- 
sistence’ of the contract a minimum 


‘amount ‘per ‘month ‘the quantum of which 


was ‘not specified, The defendant also had 
a right to terminate the contract at any 
time without assigning any reason: there- 
for on 30 days’ notice to the Contractor 


- without being liable to pay any. compen- 


sation. to the plaintiff for Such termina~ 
Botts: 


3. ‘Upte ‘May: 29, 1970 the total ii 
of the work -allótted. to the plaintiff was 
Rs, --10,60,746.69. ` Thereafter, no- fur- 
ther work ‘wag allotted : “during” the 
entire: unexpired - period of >- contract 
which however was’ not’ terminated 
by the defendant. In. the suit the 
plaintiff claimed’ damages ‘of Rs, 68,696.78 - 
as‘ loss of profits for“ ‘the unexpired - terni 
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of the contract -on the basig of. 10% of the 
amount of bills paid and in the. alterna- 
tive at the rate of Rs, 7,500/-.pér. month. 
on the basis of minimum ‘remuneration. 
He also claimed an eriquiry into damages: 

4, It is the admitted position that -no 


work was allotted to the plaintiff: from. 
June 1, 1970 and that: the contract . was. 


not terminated by the defendant, In ‘this 
background, at the trial by consent of the 
parties a learned member of the Bar was 
appointed | as “the 
enquire into the damages suffered by! the 
plaintiff on the following terms :— 
“What are the damages suffered by the 
plaintiff if any, for breach of the agree- 


ment by non-supply of. work to the plain-. 


tiff during the period’ from May | 30, 1970 
to March 6, 1971 in. terms of the‘ tender 
and/or agréement between the parties?” 

5. The Referee entered into. tke 
reference and has filed his report dated 
October 11, 1977 on January 24, 1978. A 
sum of “Rs.: 40,000/- hag been found to ke 
the damages „payable to the plaintiff: 


6.. Before the “Referee, the plainticf 
claimed damages on the following -further 
basis, i. e, on the basis of difference be- 
tween the contract rate and. the rate at, 
which the plaintiff paid his labourers ups, 
to May 30,.1970. 

7. Evidence was led before the Special 
Referee, by.the plaintiff to show that the 
minimum remuneration clause in the ter- 
der .was_not..quantified as the. defendart 
was unable to ascertain the “volume,. cf 
work, on which , the, minimum remunere~ 
tion was to be fixed, Tt is in, further evi 
dence., that a, few: “months. after thè aç- 
ceptance of the -tender. the. Regional 
Manager. of the defendant stated to . th 


plaintiff ‘that such minimum remunera- ` 


tion would. be Rs. 7,500 per montk. 
It is further in evidence that the plain- 
tiffs average income per:month in res- 
pect of the work.done was Rs, 8,000/-.. 


8. The Special Referee disallowed the 
plaintiff's claim for’ damages on. the basis 
of 10% of the amount of paid bills on’ the 
ground that there was no ‘guarantee thai 
the plaintiff, would be allotted’ the ‘same 
volume of, work, for the unexpired period. 
The damages ` claimed on the basis. ož 
work for bills submitted and 25% profits 
therefrom has also been rejected on the 
ground that in‘the plaint -profit on the 
basis of 10% was:-claimed,, The. Ld... Re- 
feree ‘however accepted the,- case `of 
the plaintiff:that. some minimum -remine- 
ration was contemplated in'the contract 
and on that basis allowed the 7 Como REa at. 
Rs. 40,000/-.- O 


Special Referee zo ` 
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9. At the hearing, learned counsel for 
the plaintiff reiterated. his claim . inter 
alia on the basis of: a minimum. remunera- i 
tion of Rsi 7, 500/~. - 


10. It appears to. me » that the plaintiffs : 
claim for damages on the basis ‘of a mini- 
müm remuneration’. of-. Rs. 7,500/- per 
month is tenable, No: doubt this amount 
was not quantified in the tender-:dnd left 
blank but it has been the’ unchallenged 
testimony” of the plaintiff that this was the 
amount on the basis of which the parties 
proceeded with the transaction. The mini- 
mum remuneration Cl, XIV (b) was not 
intended to be inapplicable . to the ‘con- 
tract and was not scored through as was 
admittedly done in respect of, clause 
EXA (ii), (Gü) & (iv).: Furthermore 
it is an. admitted .case that the | 
parties contemplated the execution of a 
formal contract which was not done. 
Clause IX ‘of the tender relating to the 
period of contract had ‘similarly been left 
blank but’: ‘subsequently, it was ' agreed 
that the ‘contract ‘would’ be for. a period 
of two years. The contention ` of the de- 
fendant that the plaintiff at bes: is en- 
titled to a month’s notice and therefore 
should receive only Rs, 7,500/- as mini- 
mum remuneration and that it was con- 
templated that the | plaintiff would be 
allotted work of the value of Rs, 1,20,000/- 
only ‘and accordingly he was required to 
deposit a sum of Rs. °6,000/- being 5% of 
such value do not ‘appear to me‘to be ac~ 
eeptable. The defendant ‘did not terminate 


.the contract and therefore , there is no 


question ‘of ‘the plaintiff's ‘claim ‘being 
limited to one months minimum re- 
inuneration, It has also been found by the 
Special Referee, ‘and in my: opinion cor- 
rectly, that Rs. 1,20,000/- did not repre- 
sent the total value of the work to be 
allotted as the plaintiff was in fact allot- 
ted work of a much higher value being over 
Rs. 10,00,000/- and hence: the security 
deposit of Rs. 6,000/- was only a token 
deposit -which had nothing to:do with the 
velue of the work under the contract. 


11. It however, appears to me that the 
Special Referee did not take into account 
or correctly appreciate the oral evidence 
of the plaintiff as to the agreed or stipu- 


lated minimum remuneration of Rs. 7,500/- 


payable to~the plaintiff, which evidence 
of the plaintiff was not controverted by 
the defendant. I-acecordingly, hold that the 
plaintiff is entitled to damages on the basis 
of ‘such minimum remuneration of. Rs. 


7,500 per month for ‘the unexpired period 
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of contract, from June 1, 1970-to March 
-6, 1971 amounting to Rs. 69,250/-, The re- 
port. of ‘the Special ‘Referee -ig varied -to 
that extent only and the amount of ‘dama~ 
ges is enhanced accordingly, There will 
be a decree in favour of the plaintiff ac- 
cordingly for Rs, 69,250;. interim interest 
and interest on judgment at six per cent 
per -annum and. costs, including costs, .of 
this application and | ‘reference, , - certified 
for two. counsel. . 

Order accoraingly 





AIR 1978 CALCUTTA 364... 
: SALIL KUMAR DATTA, J. © 

Nritya Gopal ‘Nandi,’ Petitioner v. ‘Gour 
Mohan Adak, Opposite-Party, : 

Civil Revn, Case. No., 866 of. 1977; DE 
2-6-1978, . 

Civil. P. c. 6 of 1908), O: 6. R. 18 : — 
Amendment of . plaint: — Non-compliance 
with directions given by., appellate Court 
due to later .erroneous order by. . ‘trial 
Court — Plaintiff cannot be penalised. 

If through inadvertence, error. or other~ 
wise an order contrary to the directions of 
the: superior court is “passed,, such : order 
though irregular cannot be said to ‘be 
without jurisdiction, The order continués 
to be effective and binding on the parties 
when no exception is taken to it at’ the 
proper time. by affected’, parties and a 
party, cannot be put to peril by comply« 
ing with such order, though erroneous. . 

7 (Paras. ‘6, 7 

" Appellate Court directed that the, plain- 
tiff’s application for amendment of, plaint 
be considered. provided he deposits, ‘costs 
within 15 days, of réceipt of “record... by 
trial. Court. The trial ~ Court itself gave 
more than 15 days time to, the plaintiff 
to deposit costs to which ‘he complied with, 


` Held, the plaintiff could not be depriv~ 
ed of the benefit given to' him by ‘the ap- 
pellate Court, when the.’error was’com~ 
mitted by the’ Court itself. and ‘no objec- 
tion was raised at proper-stage, (Para 7} 


Anno: AIR Comm, C. P. C. (8th Edn.) 
O. 6R, 18; Now 

Chandra Sekhar “Das, for. Petitioners 
Bidyut Kr, _ Banerjee, for Opposite-Party, 


ORDER :— This Rule is directed against 
an Order No; 43 dated November 19, 1976 
rejecting plaintiffs petition for recon- 
sideration of the earlier order of the sama 
Court being No. 38, dated July 16, 1976. 
It appears that in the connected ‘appeal 
ult a e eae Se 
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Nritya Gopal v. Gour Mohan (S. K, Datta J3} 


ALR 


the appellate Court.directed that the peti-~ 
tion for amendment of the plaint filed in 
the appellate court ` would be considered 
by ‘the trial Court provided the. plaintiff 
paid a'sum‘of Rs, -25/- as costs to the de- 
fendant ‘within a fortnight of the arrival 
of record ito that Court and-in default, the 
appeal was to stand dismissed which 
would mean the- dismissal of the suit ite 
self ag ordered by. the trial Court; ` : 


2. Tt ‘appears from’ Order No. 26, dated 
October.3, 1975 that records were “receiv- 
ed back by the trial court on that date 
along with copy of judgment of the ap- 
pellate court,’ The trial Court passed an 
order on that date directing the ‘parties to 
take’'steps by November 15, 1975. It may 
be mentioned here that the. Court: closed 
for ‘long vacation on October 6, 1975 and 
reopened on November 7, 1975. The plain- 
tiff deposited the amount’ on November 15, 
1975 which .was permitted. by the learned 
Munsif by his order No. 27 of. date in 
pursuance of his earlier’ ` ‘order: Theres 
after, on July 16; 1976, the amendment 
petitiori was taken up for hearing in pre- 
sence of- the parties; The learned Munsif, 
who was`successor-in-office to the learn- 
ed Munsif who passed the order of ‘Octo- 
ber 3, 1975, was of opinion while .consider- 
ing the amendment ‘pétition | ‘that 
the -ordér- of his > predecessor bearing 
No, 27, dated November 15; 1975 permitt~ 
ing the. plaintiff to deposit Rs, 25/- was 
without’ jurisdiction as’ the trial court 
could ‘not act against’ the direction ‘of the 
superior’ Court, Accordingly; ` application 
for amendment was dismissed by order 
No, 38' dated: July 16, 1976: in: view of the 
appellate Court’s order which inter alia 
provided for dismissal of the ‘amendment 
petition in case thé amount was not paid 
within fortnight ` of the arrival of record, 


3. The plaintiff filed an. ‘application for 
reconsideration of the order: and it ap- 
pears that the learned Munsif, who was 
again a successor-in-office to the learned 
Munñsif who passed’ ‘the’ order of July 16, 
1976, was, ‘of opinion that ‘ there 'was no 
ground ` for’ reconsideration of the. said 
order of July 16, 1976. Accordingly, the 
petition | for’ reconsideration ` was rejected 
by. Order 43 dated’ November 19, ‘ 1976, 
this Rule ig directéd against this order, 


A Mr. Chandrasekhar Das, learned Ad~ 
vocate ‘appearing’ on behalf of the. plain- 
tiff-petitioner contended that the impug= 
ned’ order’ ‘wag unsustainable in ‘law as the ` 


plaintiff petitioner “acted. in’ terms 
of the order .of the Court which 
directed him to take steps “within 
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November 15,. 1975 which. was. dul” 
faken, He submitted that the « plaintiff 
should not be penalised for any erro? 
that might have been committed by the 
learned Munsif in permitting him to de~- 
posit beyond the time allowed by the 
appellate Court and his order to the effec: 
was never challenged, : 


5. Mr, Bidyat. Kumar Banerjee, learn- 
ad Advocate appearing on ‘behalf of the 
defendant-opposite party ‘dréw my at- 
tention to Order 6 Rule 18 of the Code of 
Civil Procedure wherein it has been pro- 
vided that if a party fails to take steps 
within the time permitted by the Court 
penal cohsequence ‘will follow, Further 
order of the’ learned ` Münsif of October 
8, 1975 it was: contended, was without 
furisdiction in view of the ‘appellate 
Court’s order and the suit, in view ‘of ‘the 
default in complying ‘with the ‘appellate 
order stood automatically dismissed, The 
proper course for the plaintiff would 
have ‘been to move’ the first‘ appellaté 
court for modification” of its” order which 
was not done, 


6. lt ‘appears ‘to me that order “ot the 
fearned Munsif of October 3,1975 was an 
improper order .on the face of the appel- 
late, Court’s, order, But it is not possible 
to say that the order was inherently or 
otherwise without jurisdiction for that 
reason only-though the- order suffers 
from irregularity, Every court ig entitled 
to arrange its affairs according to its 
programme in the attending circumstances 
following always or as far ag possible. the 
directions of: the .superior court. If 
through inadvertence, error or otherwise 
an order contrary to.the directions of 
the. superior court is. passed, such order 
though irregular cannot. be said to be 
without jurisdiction, The .order continues 
to be effective and binding on.the parties 
when no exception is taken to it at the 
proper. -time by affected parties and a 
party cannot be put to peril by comply- 
ing with such order, though’ erroneous. 


“7. In view of the fact that the . Court 
granted time, to the  plaintiff.to take 
steps .-by November 15, 1975 the plaintiff 
accordingly should not be penalised. for 

an order of court which. has not been 
challenged by the defendant,. nor it ap- 
pears the court’s attention. was drawn to. 
the patent error in the said order, .The 
order of October 3, 1975 remained to be 
an effectual order as it has not been chal- 
lenged by the defendant. or set .aside in 
appropriate proceeding and it is to be re~ 
membered that there was the intervening 
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loag vacation, The learned Munsif who 
succeeded in office was: not competent to 
sií -on appeal or to review or to set aside 
tha order of his predecessor as was sought 
to be done by his order of July 16, 1976 
resulting in the dismissal of the suit its 
self, Accordingly, I do not think that it 
weuld be proper to penalise the plaintiff 
fa an error, which was committed by. 
ccart depriving him of the. benefit given 
to him ‘by the appellate Court and caus- 
ing dismissal of the suit, 


3. In the premises, the Rule mitcéeda 
ard the impugned order ig set aside and 
the plaintiff's application’ under S. 151 of 
the Code’ of: Civil Procedure is allowed. 
Tke deposit made by the plaintiff on 
Necvember 15, 1976 willbe deemed: as de- 
pcsit in compliance with appellate Court’s 
order in the circumstances, The cuit will 
now proceed for hearing, in accordance 

wizh law, .. 

.€ The Rule is thus made absolute; 

:40. The petitioner will pay cost of this 
Rele to the opposite party. Hearing fee is 
assessed: 3 gold mohurs. :': 
Petition allowed. 


ee) 





Ta nr 
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R. BHATTACHARYA AND 
. MONOJ KUMAR MUKHERJEE, JJ. 


Meheran Bibi’ and - others, Apoellants 
v. oe Razzak and others, Respondents. 


E, M. A. No, 44. of 1964, D/~ 4-5-1978; 


A) Civil P. C. (5 of 1908), Ss, 151, 96 — 
Ex2cution proceedings — Order for res- 
toration of | possession’ to _judgment-debtor 
passed under S. 151 — Appeal.. against 
e Maintainable, Case. law discussed 

(Para 9) 
£nno: AIR Comm, c. P. C: (9ta Edn.) 
S. 151 N. 9; 5. 96 Notes:11,. 11A, 


2B) Civil P. C. 5 of 1908), Ss. 151, 47 
— Order for ‘restoration’ of possession ‘to 
judement-debtor — Validity, ` 


- In. an appeal against order under S, 47, 
the ‘decree-holder : wag`` permitted to 
execute the- decree for. recovery of 
posssession ‘of certain’ properties, The 
orcr. also contained a direction that the 
executing ‘court may determine the ques- 
tioz of local ‘inspection at appropriate 
stage.. Possession was delivered zo the 
dec-ee-holder in pursuance of the order 
but on raising the objection by the judg- 
meat-debtor that question of local inspec ` 


FViFV/ C323/78/DVT 


366 Cal. [Prs, 1-3] Meheran Bibi v, Sk. 


tion was not determined, order for res- 
toration of possession to him was passed. 

Held, the consideration of the question 
of local investigation was unnecessary 
as the direction as to local inspection was 
not mandatory; and that there was no 
grievance by the judgment-debtor that 
wrong properties were delivered; and that 
there was no difficulty in the matter of 
identification of property. It was the duty 
of the executing Court to consider the 
question and the failure of the decree- 
holder to bring the question to the notice 
of the Court did not amount to ‘malprac- 
tice or mala fides on hig. part., Hence, the 
order for restoration of possession was 
liable to be set aside. . (Paras 11, 12) 


Anno: AIR Comm; C, P. C. (9th Edn.) 
S. 151 N. 1; S. 47 N, 46A. 

Cases Referred: Chronological Paras 

(1954) 58 Cal WN 800 3, 4, 8 

AIR 1940 Cal 92: 43 Cal WN 1028 3,4. 

l 7,9 

AIR 1931 Cal 779 (2): 35 Cal WN 105 3, 

s -4,6,7,8 

AÏR 1927 Cal 285: 31 Cal WN 290 3,4, 

5,6,7,8 


S. C. Mitter and S, P. Roy Chowdhury, 


for Appellants; Satyajit Banerjee, for 
Respondents. 
R. BHATTACHARYA, J.:— ‘This se- 


cond miscellaneous appeal arises oùt of an 
order passed in :a miscellaneous appeal 
disposed of by the Additional Court of 
the Subordinate Judge at Asansol. The 
learned judge dismissed the appeal and 
upheld the decision of the learned Munsif 
who ordered for restoration of possession 
of certain lands in an execution proceed- 
ing in connexion with a decree, The 
decree-holders are the appellants before 
ug and they are aggrieved at the orders 
passed by the courts below, 


2, The relevant facts in this case are 
that the appellant-decree-holders started 
an excution case for recovery of possession 
of certain properties in pursuance of a 
decree, An application wag filed by the 
judgment-debtors under S, 47 of the Code 
of Civil Procedure, But the decision was 
against the judgment-debtors, and as 
such, there was an appeal. In that appeal 
the decree-holders were permitted to pro- 
ceed with the execution of the decree 
after certain amendments in the applica- 
tion for execution and after removal of 
some defects appearing therein, At the 
end of the judgment however, the learned 
- Subordinate. Judge. remarked that be- 
fore him there wasa contention raised by. 
the judgment-debtors that no delivery of 


Razzak (R. Bhattacharya J.) A. LR, 


possession was possible without local in- 
vestigation, There was no decision on. that 
point, but the matter was left with the 
executing court to be considered in con- 
nexion with delivery of possession of the 
suit lands and he made it clear that the 
said question remained open for deter- 
mination at appropriate stage, Admittedly 
after the disposal of that appeal the dec- 
ree-holdérs, as directed by the appellate 
court, remedied the defect in the applica- 
tion for execution and thereafter they 
prayed for delivery of possession. On the 
prayer of the decree-holders, in fact, a 
writ of possession was issued and ultima- 
tely the said writ was executed and deli~ 
very .of possession of the properties 
in question was effectively done. 
Thereafter the judgment-debtors ap~ 
plied before the court for restoration of 
possession of the properties to them on 
the ground that the executing court ought 
to have considered the question of local 
investigation and without determination. 
of that question the decree-holders wera 
not entitled to get delivery of possession. 
The learned executing court, it appears 
from’ the perusal of the- order, thought 
that it was the duty of the decree-holders 
to bring to the notice of the learned court 
the observations. made by the appellate 
court regarding the consideration about 
local investigation. The learned executing 
court thought that as the judgment-deb- 
tors were not heard on that question, 
their: case had been’ seriously prejudiced 
and in that view of the matter he re- 
called the order dated 28-8-1963 directing 
issue of writ of delivery of possession and 
vacated the said order, Along with that 
there was the order for ‘restoration of 
possession of the property to the judg- 
ment-debtors, In the appellate court the 
learned Subordinate Judge, as we have 
already stated, made’ certain remarks 
about local investigation which resulted in 
the recalling of the order in the executing 
court. 


3. We have heard Mr, Mitter, the 
learned Advocate appearing on behalf of 
the appellants and Mr. Banerjee for the 
respondents, At the very outset Mr. Baner- 
jee raised one point as to the maintainabi- 
lity of an appeal against the order passed 
by the learned Munsif directing’ delivery 
of possession of the property to the judg- 
ment-debtors under S, 151 of the Code of 
Civil Procedure. This point was raised 
when this matter was taken up by a 
Single Bench constituted by Mr. Justice 
S, K. Datta. “His Lordship found some 
contradictory decision in the case of Sure 
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pat Singh v. Ratanchand, reported in 4 


Cal WN 1028: (AIR 1940 Cal 92) as. 


against ‘several other decisions, particular- 
ly, in the cases reported.in 31°Cal WI 
290 : (AIR 1927 Cal 285).. -35 Cal WN.105: 
(AIR-1931 Cal 779. (2)) and (1954) 58:Ca_ 
WN 800. His Lordship thought that ‘ir 
view of the contradictory decisions, the 
matter should -be decided by a Divisior 
Bench, and as such, the matter has beer 
placed before us, 


4. On the point raised awhether an . ap 
peal will lie against the order. for: restitu- 
tion-of possession under, S. 151 of- the 
Code of Civil Procedure, we have. been 
referred to sevéral decisions, -We . find 
that the following decisions are relevan: 
for our consideraticn : A 


(i) Gnanada~ Sundari Mojumdar: v: 
Chandra- Kumar De, reported in 31 ‘Ca: 
WN 290: (AIR 1927 Cal 285); (2) Sasikanta 
Acharjee v, Jalil Baksh Munshi .rteported 
In ‘35 Cal WN 105: (AIR 1931 Cal 779 (2): 
(3) Anantalal “Raj v. Jogindra Chandra 
Mondal - (1954) 58 Cal WN’.°800, and’. (43 
Surpat Singh v, Ratanchand, reported. im 
43 Cal WN 1028 :: (AIR- 1940 Cal 92). nO 


5. Admittedly. in view of the ‘facts, al- 

ready stated, the impugned order passed 
by the learned Munsif of the executing 
court was: under. S. 151 of the-Code o? 
Civil Procedure; `` This is not an orde? 
passed under S, 144 of the said Code, The 
first decision on. this point. is the case- o? 
Gnanada Sundari Mojumdar in 31- Cal 
WN 290: (AIR 1927 _ Cal 285). That is a 
decision of a Division Bench ` constituted 
by Greaves and. Mukherji; JJ, The judg- 
ment was delivered by Mr. Justice Grea- 
veg and agreed to by Mr. Justice Mukherji. 


That was a case of restoration of posses~ 


tion. under S, 151 of the- Code of Civil 
Procedure and not: under. §, .144, There 
against that. order an appeal was filed 
and that was . allowed and against tha: 


order passed in tha: appeal, a second. ap- ` 


peal’ was filed befcre this. Court. . Before 
the said: .Bench a question _ was raised 
whether any appeal lay, against an order 
of restitution of possession under S, 151 02 
the Code. of Civil Procedure, In that case 
a Patna’ decision was: referred. to in 
support of. the . contention that no. appea. 
lay and there. was ,é contrary view placec 
before the Bench “which said that an.ap- 
peal would. ‘He, But. according to. thas 
Bench, that was an obiter dictum, Sub- 
sequently in that case Mr. Justice Grea- 
ves held as follows: 

-- “But I am inclined-to. think that an ap- 
peal does lie. It certainly seems a: curious 
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position that if the Court deals with. the 
matter under Sec, 144, .C.-P. C., an av 
peal lies whereag if the Court under Sec- 
tion 151 exercises’ the . same jurisdiction 
which Sec. 144 gives: him, ‘but exercises 
that jurisdiction under Sec, 151 because 
Sec. 144 is not strictly applicable, . No. ap- 
peal lies; and the view. I take is that. if 
as here the order is made under ~he pro- 
visions of ‘Sec, 151, but in fact in exercise 
by analogy of the jurisdiction under Sec- 


tion 144 an appeal does lie.” 
` As we have stated, thig:view vas shared 


by Mr. Justice Mukherji. as wel, 


6.. The next case has been reported in 
35 Cal .WN 105: (AIR 1931 Cal.779 .(2)). 
That is the case of Maharaja Sasikanta 
Acharjee y. Jalil Baksh ` Munshi. 
That was ‘also a` decision “of a Division 


. Bench constituted by Mukherji and Mit- 


ter, JJ, There again the question was 
whether - an appeal lay’ against the order 
for restitution’of possession under S. 151. 
of the- ‘Code of Civil Procedure, In that 
case“ the decision in‘ ‘the: case of Gnanada 
Sundari. Mojumdaer, (ATR, 1927 Cal 285) 
was referred to and it! was held with re- 
ference to. that case. 


“This decision is directly in paii and 
no authority of this. Court has been 
shown to us in which a different” view- 
has been. taken’ In my opinion, a matter 
of this description; in which two views 
are always possible, should be left to. be 
governed by practice.” 


Besides the decision -on. i this point, the 
provision in S. 47 of the Code cf. Civil 
Procedure ,was..also considered and it 
was held: : 


“Applications: for restitution, which ‘are 
not by way of. execution’ . of- the.. decree 
varying or reversing an original decree, 
but: are independent applications in con- 
nection with execution proceedings. taken 
under the original decree;. have been re- 
garded as giving. rise „o matters under 
5.47 of the-Code...... 
and in'support of ae -praposition ` some 
cases were mentioned. ‘We; therefore, find 
that our Court in‘the case of Maharaja 
Sasikanta Acharjee followed the decision 
the case a Gnanada Pongan Mojum- 

ar. - 


KA “The. next case in i of time; as 
reported, is. the..case. of - Surpat- Singh = v. 
Ratanchand, appearing. in 43 Cal. -WN 
1028 : : (AIR .1940. Cal 92), In this case also 
the: same: question arises, Whether an ap- 
peal- would lie: against..an .:order 
. restitution... -of - -possessión. pass- 
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ed under Section 151 of the -Code.. of 
Civil Procedure, In this case the decisions 
appearing in 31 Cal WN 290: (AIR 1927. 
Cal 285 and 35 Cal WN 105: (AIR 1931 
Cal 779 (2)) were weterred to and it. was 
held as follows: 

“In our opinion, it may be necessary to 
consider that- decision on some further 
appropriate occasion.” 

The learned judges further opined on the 
_ question ag to whether restitution occurs 
under the purview of 47 C. P.Code, as 
“mentioned in the case of Sasikanta 
Acharjee as follows: ees hr 

“If we may say so with respect, wə 
doubt whether that _ attempt has ’ been 
successful.” - , : 
And ultimately it was stated: ` 

“There is a clear distinction in the pre- 
sent case.” According to the learned 


. judges.in the case ‘under their con- ` 


for restitution 
order and in 


sideration, the order 
was an, interlocutory - 
that view of. the matter . they de- 
cided the case, Therefore, the case, of 
Surpat Singh is nota ‘decision contrary to 
the decisions, as already ‘referred to, re- 
ported in 31 Cal WN 290: (AIR 1927 Cal 
285) and 35 Cal WN 105: (AIR 1931 Cal 
779 (2)). 

8. Lastly the decision in the case of 
‘Anantalal Raj v. Jotindra Chandra Mondal 
((1954) 58:Cal WN 800) has been referred 
to, The Division Bench wag constituted by 
Das and Guha Ray, JJ; In that case the 
question was whether’ an appeal lay 
against-the order setting ‘aside’ a sale and 
‘directing restoration of possession. under 
S. 37-A (8) of- the Bengal Agricultural 
Debtorg Act, In that connexion it was 
held,. — 


“It is cadiapated that. oed bf way 
of restitution’ are appealable, whether an 
order for restitution is made expressly in 
terms of S144 orin exercise of the powers 
akin to those referred to in S. 144 of the 
Code of Civil Procedure (Vide Gnanada 
Sundari Mojumdar v., Chandra Kumar De, 
31 Cal WN 290: (AIR 1927. Cal 285) and 
Sasikanta Acharjee vy; Jalil Baksh Munshi 
35 Cal WN 105: (AIR ‘1931 Cal 779 (2)).” 


9. In view of our’ discussion made above 
we have no doubt ‘that the consistent 
‘Ipractice of this Court which is invariably 
followed ‘is the. principle that an appeal 
will lie against an order for restitution of 
possession of a property though ‘passed 
under°S, 151 of. the Code of -Civil Proce- 
dure, The: decision appearing in 43:Cal WN 
1028: (AIR 1940 Cal 92) as we have already 
stated, does not go against: such. practice 
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followed by our Court and the decisions 
we are relying upon have not ‘been dis- 
approved by a larger Bench. No decision 
of the Supreme Court has been brought 
to our notice which may suggest thet the 
view we are going to adopt is: against 
the law; We, therefore, hold that the ap- 
peal against the order of the executing 
Court was maintainable, end as such, th 
present appeal ig not contrary to law. 


109. A question arose whether the pre- 
serit ‘case comes under the purview of 
S. 47. We are not- ‘going to consider that 
question as in our view already expressed 
this -second appeal was accorcing to la 
and not incompetent, uy 78 j 


11. Now let us come to the question äs 
to whether. the order complained against, 


‘ag. passed by the learned Munsif, was 


legal-or justified, We have already stated 
the: nature of the order passed in the pre- 
vious appeal. decided bythe ;-learned 
Subordinate Judge where the question 'as 
to whether local investigation was neces- 
sary was left with- the executing. court to 
be dealt with at the appropriate stage. In 
the present case we find that the conten- 
tion of the judgment-debtors was that 
the description given: of the land in ques- 
tion was not, sufficient to identify the 
property and for execution of the writ of 
delivery of possession, and as such, local 
investigation was necessary, Admittedly, 
after ‘the previous appeal the decree- 
holders réctified the petition for execu- 
tion, 'ag suggested by the appellate court 
and thereafter there was a prayer for 
issue of a writ of delivery: of Possession 
and the executing court did issue such 
writ, The record shows that ir: pursuance 
of writ of delivery of possession, the 
peon effected the’ delivery of possession 
of the property and there was no diffi- 
culty for the peon in identifying the pro- 
perty. Admittedly, from the side: of the 
judgment-debtors the property was deli- 
vered-to the decree-holders in pursuance 
of the writ of delivery of possession, 
There was no grievance on the side of 
the judgment-debtors that wrong pro- 
pérties were delivered, Rather their pra- 
yer was that there should be re-delivery 
of property to them simply ‘on the ground 
that without considering : about the local 

investigation for the ‘correct icentification 
of the property, the court hac’no juris- 
diction’ to issue writ of poss2ssion, No- 
where inthe order passed in the previous 
appeal wag there any direétion upon the 
executing court to consider: the question of 
local ‘investigation in any. mandatory form. 
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Rather it was. left to the learned court te 
consider that question at the appropriate 
stage, The words,. ‘appropriate stage” are 
significant, It shows that when occasion 
will arise and when it would be though: 
necessary the court will consider tha? 
question, In this case the peon in pure 
suance of writ of delivery of possession 
effected and executed tha said writ and 
there was no difficulty in the matter of 
identification of the property and, there< 
fore, there can be no doubt that there was 
no occasion for local investigation for the 
purpose of delivery of possession, In our 
view, in thig case, as the facts reveal,-tha 
consideration for local investigation was 
utterly unnecessary, and the matter was 
being unnecessarily delayed by the judg- 
ment-debtors, 


12. In this connexion we: should note 
that the courts below had the view that 
it was the duty of the decree-holders- to 
point out the remark of the appellate 
court about local investigation to the 
executing court, This was not the duty 
of the decree-holders, The copy of the 
judgment was sent to the executing court. 

. It was for the court to consider. that de- 
cision and act accordingly. There was nc 
malpractice or mala fides on the part oi 
the decree-holders in not pointing out 
that portion ofthe order to the learned 
Munsif, There’ was no. occasion, in . our 
view, for the learned executing court for 
recalling the order. for issue of writ of 
delivery of possession or for directing res- 
toration of the possession of the property 
to the judgment-debtors, The decree- 
holders wanted orders to record the satis- 
faction of the decree, The executing court 
in the facts. and .circumstances. ought, ta 
have done that. It had. no jurisdiction 
after the delivery of possession of the 
properties to the. decree-holders to the 
satisfaction of the decree to disturb their 
possession. We, therefore, hold. that the 
orders Nos, 38 and .39 dated 4-10-1963 are 
liable to be set aside, 

13. The appeal is thus ` allowed with 
costs and we ‘set aside the’ . impugned 
orders, 

14. Let the ‘Tecords go down at once 
and the learned. executing court. will dis- 
pose of the decree-holder’s. application. 
dated 30-9-1963 in ‘accordance with law. | 


: MONOJ KUMAR _ MUKHERJEE, J: — 
I: agree, : 
weds TE Appen allowed, 
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AIR 1978 CALCUTTA 369 
‘ARUN KUMAR JANAH AND - 
- RAMKRISHNA SHARMA JJ. 

The Board of Trustees for the Port of 
Calcutta, Appellant v, Dhanrajmal Go- 
bindram’ and another, Respondents, 

A, F. O, D, No, 37 of 1974, D/- 30-5-1978, 

Contract Act (9 of 1872), S. 73 — 
Breach of contract to supply goods —« 
Measure of damages, 

In the absence of any special circums 
stance the measure of damages suffered 
by a party in consequence of a treach of 
contract to supply goods cannot be the 
amount of the loss ultimately sustained by 
the representee, it can only be th2 differ- 
ence of the price which he paid and the 
price which he would have received if 
he had resold them in the market forth- 
with after the purchase provided of course 
that there was a fair market then, AIR 
1953 SC 235 and AIR 1962 SC 3€6 Foll. 

‘Para 5) 

‘Where the purchaver: of cotton from a 
foreign seller failed to. produce the ac- 
counts to show: the price he paid for. the 
goods nor the. bank papers showing the 
price paid therefor. were called for, the 
purchaser was not entitled by way. of 
damages to the amount he quotec as the 
Price a a. portion of the cotton lost.. ` 

: (Para 5) 

_ Anno: AIR Manual Gri Edn.) Contract 

Act S, 73 N. 6. x 


Cases Referred: ‘Chronological Paras 
AIR 1962 SC 366 . Le fe z : 
AIR. 1953 SC 235. 

1912 AC 673: 107 LT 325; British Westing 
House ,Electric and Manufacturing Co. 
„Ltd, v. Underground. Electric Rail Co. 
of London. . 7 5 


B. C, Dutt and ‘Dwijendra Kishore 
Choudhury, for. Appellant; : ‘Sudhir Kumar 
Bose and 'Bijay Chandra.' Choudhury;. tor 
Respondent No, 1. > 

JANAH, J::— This appeal is by the des 
fendant No; 2 and it is against a decree 
passed in’ favour of the plaintiff respon- 
dent: No, t'in a suit for damages, The case 
of the ‘plaintiff is- as follows: 3 

2. Calcot Ltd, of California in the 
United States of America sold 25,853 Lbs. 
of ‘American’ Raw upland ‘cotton to ` the 
plaintiff and shipped them. in 36 bales at 
Port Okland. and.14° bales at Pert Los 
Angeles all marked’ and numbered FOOCI/. 

CALCOT on " board vessel s.,s, Vishva 
Siddhi belonging . to the defendant No. 1. 
The defendant No. 1 in. “consideration of 
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freight agreed to' carry by the said vessel 
those 50 bales ‘of cotton and deliver them 
to the plaintiff at the Port of Calcutta. In 
evidence of the said . agreement the first 
defendant issued two. bills of. lading, 
namely, No. OAK/CAL-5 and No, LA/ 
CALCUTTA-5 dated 24th Feb, 1970, and 
28th Feb, 1970, respectively, The plaintiff 
is the owner of the said consign- 
ment. The ‘plaintiff was also the 
endorsee in respect of the said bills 
of lading; The vessel s, s, Vishva 
Siddhi ‘arrived at the Port of Calcutta on 
the 24th April, 1970, and discharged its 
cargo at K. P, Dock. After discharge the 
bales of cotton were taken possession of 
by the defendant No, 2 and were kept in 
their custody and control for fumigation. 
After fumigation the defendant No. 2 de- 
livered to the plaintiff 40 bales of ‘cotton 
on 13th May, 1970, but failed to deliver 
the balance of 10 bales of cotton, The 
said 10 bales of cotton were not account- 
ed for and as a result the plaintiff suf- 
fered a loss to the extent of Rs, 15000/-. 
The plaintiff repeatedly asked the defen- 
dant to pay the said.sum but to no effect. 
The suit wag therefore filed for a decrea 
for Rs. 15000/- against either of the de- 
fendants ‘which may be found liable by 
the court for the said amount, alterna- 
tively, for an equity ‘into the damages 
sufferred by the plaintiff and a decree 
for such amount. Other reliefs were ‘also 
prayed for but we are not concerned -with 
the same in the present appeal. `. 


‘3. The suit was contested by the de- 
fendants Nos, 1 and 2 by filing separate 
written statements, The defendant No. 1 
alleged that it shipped and discharged 
50 bales of cotton and those goods were 
then placed in the custody of the ‘defen- 
dant No. 2. The deféndant No, I pleaded 
that the plaintiff has no cause of action 
against them, The defence of the defen- 
dant No. 2 is that they received 50 bales 
of cotton from the ship s. s. ‘Vishva 
Siddhi and that thereafter all the bales of 


cotton were sent to the fumigation cham~ 


ber on 27th April, 1970. Those were taken 
out from the fumigation 
tween 10th May, 1970, and 12th May, 1970, 
and thereafter those. goods were kept in 
the shed of 2 G, R. J, It is alleged by the 
defendant No, 2 that the suit is barred 
under §, 113 (2) of the Calcutta Port Act, 
inasmuch”as the plaintiff failed and. neg- 
lected to take delivery of the goods. from 
the defendant. within thé statutory period 
under the said section, The defence fur- 
ther is that the disputed 10 bales. of cot- 
ton were traced out on ` 24th July, 1970 
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and the plaintiff was duly informed about 
it and' was asked to take delivery of the 
same but the plaintiff did not take deli- 
very of the said goods and as such the 
plaintiff hás no cause of action against the 
defendant No. 2. 


4. The trial court found that the de- 
fendant No, 1 duly discharged their duties 
and therefore the plaintiff hag no cause 
of action against the defendant No. 1. This 
finding of the trial court was not chal- 
lenged before us. We, therefore, affirm the 
said finding of the trial court. The trial 
court upon the evidence adduced in the 
case ‘found that the disputed 10 bales of 
cotton could not be found on 21st May, 
1970, The trial court further found that 
the defendant no, 2 sent a missing report 
to the police regarding those 10 bales of 
cotton. With regard to the case of the de- 
fendant no, 2 that the’ disputed 10 bales 
of cotton’ were traced out on 24th July, 
1970, ‘and the plaintiff was asked to take 
delivery of the same, The trial court found 
that the ‘consignment which was shipped 
from the United States of, America were 
marked Fooci/Calcot, but ‘the 10 bales of 
cotton which the defendant no. 2 asked 
the plaintiff to take delivery of did not - 
bear the said mark, It could not therefore 
be said that those 10 bales of cotton and 
the missing 10 bales of cotton were identi- 
cal things, In the circumstances, the trial 
court found that the plaintiff was not 
under any obligation to take delivery of 
the 10° bales of cotton which were offered 
by the defendant no. 2, The trial court, 
therefore, took the view that it had not 
been proved that the goods belonging to 
the plaintiff had been subsequently found 
out ‘by the defendant No, 2. The trial 
court’ further found that there was no 
evidence that the defendant No. 2 took 
care of the goods as they should have 
taken’ in respect of their own goods, In 
this view of the matter the trial court 
held that the plaintiff was entitled to get 
damages from the ‘defendant No. 2, 


5. On the question of damages howa 
éver the trial court, proceeded solely upon 
the’ oral ` evidence of P. W, 1 Somnath. 
Bensal who was the manager of the 
plaintiff firm. In his evidence he stated 
that the price of 10 bales of Cotton is 
Rs. 15000/-. The trial court. proceeded on 
the basis that ‘since there was no evi- 
dence to the contrary,.the suit should be 
decreed for Rs, 15000/- as claimed by the: 
plaintiff, Under section 73 of the Indian 
Evidence Act, when a contract has been 
broken, the party-who suffers by such 
breach is entitled to from the party who 
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has broken the. contract; compensation of 
any loss or damages caused to. him there- 
-by. In dealing with, the question of dama» 
ges for breach. of contract the. Supreme 
Court has pointed out in Trojan and Ca 
v. Nagappa Chettiar, ATR 1953 SC 235, itis 
clear that-in the. absence of any special 
circumstance the measure of damages can- 


not be the amount .of the loss ‘ultimatels _ 


sustained by the representee, it can only 
be the difference of the price which he 
paid and ‘the price which he. - would 
have received. if he had ‘resold 
them in the market forthwith aftér the 
purchase provided of course that -there 
was a fair. market .then, In. _Murlidha= 
Chirinjilal v, Harish. Chandra. .Dwarkadas, 
AIR 1962 SC 366, . the Supreme Cour; 
relying on the decision in. British 
Westing House Electric and “Manufac- 
turing Co. v.. : Underground |. ‘Electrie 
Rail Co.. of ‘Lordon, 1912. WAC 673, 
pointed out. that two principles’ on which 
damages in. such case. are. -calculated 
are well settled, ~The- first, fig.as far as. 
possible he who has ‘proved a breach of-a 
bargain. to supply what he contracted, “ta 
. get is. to- be placed. as far ag money. cap 
do: it:in as good a situation ‘as. if the. con- 
tract had’ been performed; but this: priti- 


ciple is. qualified by. a. second which. im- -- 


poses -on the plaintiff- the duty. of taking 
all: reasonable. steps to mitigate; the loss 
consequent .on the breach and ‘debars. chim 
fiom: claiming any part. of the damages 
which ig due to. his. eglect to take sucb 
steps. In. the present case apart., from the 
bare. testimony _ of P. “W...1. that the price 
of the missing _10- bales of. cotton is 
Rs. 15000/-, the plaintiff, has not produced 


before. the. .court . ary. evidence to sub- 


stantiate his claim. for damages, ‘The pur- 
chase was made from, a foreign seller. The 
plaintiff must have got ‘his. accounts. ‘te 
show what.is the price which. -he paid for 
the goods, Payment was made through the 
Bank as usual in suzh cases, Those papers 
could have.been called , for and produced 
before the court. Inthe ‘absence of those 
materials it cannot 5e said that the plain- 
tiff has been able to substantiate his case 
that he has suffered damages ‘to the ex- 
[tent of Rs, 15000/-. In our view, the trial 
court was not right. in granting a decree 
to the plaintiff. for Rs, mE upon the 
material on record,” 


6. We, therefore, set ‘aside: ie: eo 
ment and decree: of the’ trial . ‘court -and 


remit the case ‘back to that ‘court: for coii- ` 


sideration of the “ quantum‘ of ‘damagés 
after giving the parties . opportunity ` 02 
‘adducing further., evidence on. tha 
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` findings of the. trial court namely, 


1942 Mad 1 Dist’ 3; 5, 
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point. The. finding. of the. trial court 
that the: plaintiff has no cause of action 
against the- defendant No. 1 is affirmed 
and it will no longer be-open to the par- 
ties to agitate this.question. The other 
-= that 
the 10.bales of-cotton which were sub- 
sequently traced -~out on the 24th July, 
1970, were not identical with the goods 
which.were shipped for delivery to ‘the 
plaintiff, and that- the defendan: No, 2 
did not take care of the consignment as 
they: were expected-to take, are affirmed 
and it will no longer be open to zhe par- 
ties to agitate those points: There will be 
no costs in this appeal. Further costs will 
be ‘in the discretion of the triel court. 
This appeal: is accordingly allowed to the. 
extent and in the manner indicated above. 


>T. Let-the. records be! sent. down im- 


mediately. 
Reagan J.3— I agree.. 
Mou 2 Order r sccceaingly. 
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'Kalinatti- Mukherjee, Appellant v, Santi~ 
lata Devi and another, Respondents. 3% 
A. F. A, D, No, 1187 of 1973, , D/-'26- 
5-1978.: ME 


(A) Hindu ‘Law = Inherit ~ Wite 


` obtainiig order ‘for tmainténance — Does 


not amount to judicial separation — ‘Does 
not hecome ex-wife — Not excluded from 
inheriting ~ husbarid’s’ property. tees 


According to the 
Law a widow. ‘cannot be-. 


“principles of “Hindu 
excluded from 


‘inheritance. on-the ground . that shé had 


obtained’ a “decree or .order for mainten- 
ance from her husband, „Even if an order 
for maintenance under. S. 488, Cr.. P. C. 
ig obtained, such an order does not 
amount.to an order of judicial separation, 
Even .after obtaining the order af main- 
tenance, the wife remains, in the eye. of 
law, to be a wife and does not ‘become. an 
ex-wife. AIR 1954 Mad 513 Rel.. on, AIR 
[Para 5) 


(By Civil P. C. G of 1908),:0. 20 R. 11, 
O, 3% R. 2 — Suit for declaration that 
widow .is entitled to her husband’s income 
as ‘shebait — .Maintainability, ied Suc- 
cession Act: (30 of 1956), S. 14)... 

Two. brothers were ‘shebaits of a tem- 
ple. On death of one of them his share of 
income wag used to be réalised by one of 
his’ widows, The other wow me been 
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living separately from -her husband’.and 
maintenance was. granted to her, On 
death of the widow who used to realise 
her -husband’s. share of income as shebait, 
the surviving widow instituted a suit for 
a declaration that she-was entitled to 
realise her husband’g share of income, for 
injunction against the temple and another 
shebait and for accounts, 

Held that the suit. was maintainable 
` and there was no need to file a suit ‘for 
partition, That shebaitship is property; 
that in. view of the pre-deceased’s widow’s 
possession the.surviving widow was in 
constructive possession ‘through her: and 
thus the suit was not barred by limitation 
that on . commencement of the Hindy 
Succession Act,:.she. :became the full 
owner; and that prayer ‘for injunction 
against the temple could rightly be grant- 
ed, (Paras 6, 7) 

Anno: AIR Comm. C. P.:C .(9th Edn.) 
O, 20 - R11 N. 3, O, 39 R. 2 N. 2; AIR 


Manual (3rd Edn.) Hindu Succession Act, . 


S. 14 N1. Boe Ba A 

Cases Referred: Chronological Paras 
AIR 1972 Cal 95. io A 

AIR 1967 SC 1786... © 6 
AIR 1963 Cal 85: 67 Cal WN 258. ei 


AIR 1954 Mad 513: ILR (1955) Mad. 4573 
59 Cal WN 95 (N): 1954 Cri LJ 655 5 
AIR 1953 SC 125 ” 6 


AIR 1942 Mad 1: TLR 1942 Mad 24 8, 


‘Ashutosh, Ganguly, Paramananda. Muk- 
herjee, for Appellant; C, N, Mukherjee; 
A, K, Chakravarty, for. Respondents, 

JUDGMENT :— The. plaintiff’s case . is 
that her husband, Jagannath Mukherjee, 
and his brother, Kalinath Mukherjee, de- 
fendant No, 2, were the shebaits of Kali- 
ghat Temple and they used to get their 


shares of the income as paladar, On the - 


14th’ Oct. 1954, her husband died leaving 
two widows, namely the plaintiff‘ (Santi-~ 
lata) and Provabati Devi, The plaintiff 
had been living separately from her hus- 
band for long and maintenance was grant 
ed to her, After her husband died, Prova- 
bati realised her husband’s share ‘of the 
pala from the temple. committee, defen- 
dant No, 1, In 1966 Provabati died and 
the defendant No: 2 applied. for letters of 
administration. to her estate, That appli-« 
cation was rejected.. An appeal was pre~- 
ferred in the High Court and the same is 
pending. The plaintiff instituted the suit 
for a declaration.that she was entitled to 
realise her husband’s share of the income 
of pala,- for: accounts and an injune- 
tion against . both the defendants, 

2, The defendant No. 2 alone filed a 
written statement . denying the ‘plaintiff's 
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allegations. It has been alleged inter alia 
that- the suit is not maintainable and the 
plaintiff's remedy is only to sue for par- 
tition, The plaintiff ig J agannath Muk- 
herjee’s abandoned wife, So in the eye of 
law she was not entitled to. inherit the 
properties left by. her husband, 


3. The ‘learned Munsif granted a de- 
cree in her favour but the injunction was 
passed only against the temple committee, 
defendant No. 1. No injunction was pass- 
ed against the ‘defendant ‘No. 2, The latter 
filed an appeal, which was also dismissed, 
Hence the present appeal, . 


‘4. The learned Advocate appearing on 
behalf of the appellant has first contend« 
ed that the plaintiff made an application 
for - maintenance according to: the provis 
sions of S. 488 Cr, P, C, and ` obtained 
maintenance, ‘Maintenance ` was not paid 
and for that she had her husband im= 
prisoned, Since she was living separately 
from her husband and there was an order 
of maintenance under S, 488 Cr, P, C, 
thé: same has’ effect of-judiĉial separation, 
Henée after her husband’s death she was 
not entitled to any of the properties left 
by Jagannath Mukherjee, To support this 
proposition ` ‘the case of Vasantam ' Ven~ 
kayya v. Vasantam Raghavamma’ in, ILR 
1942 Mad 24: (AIR 1942’'Mad i} has been 
cited. It has been next contended that 
shebaitship is not immoveable property, 
At best it ig a tangible’ property. ` Hence 
she cannot by any” stretch of imagination 
inherit any share in the pala to which 
her’ deceased husband was entitled, On 
the 14th Oct. 1954, Jagannath died and 
at that time Hindu Sticcession Act did not 
come into force, So there was no scope for 
the applicability of the provision of S. 14 
of the Act, Provabati Devi died- in 1966. 
Hence for sixteen years, that is up to 1374 
B. S. the plaintiff did not assert to claim 
any share in the pala. So in any view of 
the matter the suit is time barred,- It has 
been lastly contended that the appellant 
defendant ‘No, 2 is a co-shebait, No in~ 
junction can be passed ` against the coa 
shebait and ‘so the ‘suit is maintainable, 
The plaintiff’s only remedy is to sue a suit 
for partition, Since‘no suit for partition 
was filed, the present suit must fail. The 
plaintiff asked for injunction against the 
temple committee and also against the de~- 
fendant No, 2, But no injunction was 
granted by the trial court against defen- 
dant No. 2, Still the suit was.. decreed in . 
full, So there is a defect in the judgment, 


` 5. It is cémmon-ground that on the 
14th Oct, 1954, Jagannath died;.On the 
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17th June, 1956; the Hindu Succession 
Act came into force. So when Jagannath 
died, the question. of his inheritance was 
governed by the principles of Hindu Law. 
Even at that time a widow could not.be 
excluded. from inheritance .on the ground 
that she had obtained a:decree or ordst 
for maintenance from her husband, It is 
immaterial whether the plaintiff obtained 
the order for. maintenance according to 
the provisions of S. 488 of the Cr. P. 
After such an order was, passed it cannot 
be contended in the eye of law that_such 
order was tantamount to an order of juci- 
cial separation, ‘According to. the | ‘provi« 
sions of Hindu Law there is no scope for 
divorce, judicial ‘Séparation’ and nullity af 
marriage, Those provisions were first in- 
troduced by the Hindu Marriage Act,. 1955, 
Even after’ ‘obtaining that: order of mair 
tenance, in the eye of law, ,the ‘‘plaint-tf 
remained Jagannath Mukherjee’s “wife and 
not an ex-wife, The case reported’ in ILR 
(1955) Mad 457: (vide 59 CWN ‘95 (N): 
(AIR 1954 Mad 513) indicates that, a wife 
and not @ concubine, can. ask. for main= 
.teriance under S. 488 Cr: P, C7 The. Mad- 
ras case cited on behalf .of the appellart 
is clearly distinguishable because that 
case is not an authority for the -proposi~ 
tion’ that an order for’ maintenance in 
favour of the wife has the effectiof an 
order for judicial separation. On the otker 
hand, it has been laid down in the cese 
that -a Hindu wife who has obtained 4 
decree for maintenance against ‘her huss 
band cannot ` ‘enforce it after- she 
resumes cohabitation. with her ‘husband, . 


6. Then About the ‘second’ point. raised 
on behalf of the appellant, Law is well 
settled ` that shebaitship: is property, This 
_ has been enunciated also by, our Supreme 

Court’ in the’ case of © Kalipada “Chakres 
borty 'v. Sm. Palani Bala Devi in” AIR 
1953 SC 125, It has alréady been stated 
that the relationship of husband and wifa 
did not peter out between Jagannath and 
the plaintiff after she had obtained an 
order of maintenance from the Magistrat='s 
court under S, 488 Cr, P. C: So in view 
of the provisions-of the Hindu Law, after 
Jagannath’s.death the plaintiff and the 
€o-widow,. Provabati, jointly inherited a 
life estate in. that pala, ‘which ig a proa 
perty. Let us now see what will be the 
position when ithe Hindu Succession Act 
came into force, S. 14(1) and (2) of ‘the 
Act clearly speakg:of “Any property”, If 
before. the. commencement of the Ac: a 
Hindu widow holds a_property as a, limit- 
ed owner and remains in possession thereof 


when the Act comes:into force, according - 
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to-sub-sec, (1) she acquires full ownership 
thereof, It has already, been pcinted out: 
that after Jagannath’s death the plaintiff 
and Provabati.. jointly „inherited a life 
estate and were holding the same. There 
was no ouster of the plaintiff at any. time 
and so the plaintiff was in constructive 


_ possession of such turn of worship through 
.Provabati from the 17th June, 1956. And 


that life estate was converted into full 
ownership: in view of S, 14(1) o2 the Act, 
and I find accordingly, . In this connection 
the case of Mangal v. ‘Smt, Rattno in AIR 
1967 SC 1786-may be' cited to show that 
S. 14.°(1) of the Act -applies if ‘a widow is 
actually in possession or in constructive 
possession, that is, thè section will apply 
if her ownership in the property still 
subsists, It has, already been pointed out 
that there ` Was no ouster that she was in 
constructive. „possession through ‘Provabati, 
The latter died only, in 1966. The suit was 
instituted on the 12th March, 1969. So it 
must be held that the suit is Zot barred 
by limitation, ' eee 

7. - Discussion” ! regarding the ` shebait- 
ship. has’ ‘been’ made.’ ‘The case ‘of Banku 
Behari v.“‘Kashinath;“’in 67 CWN 258: 
(AIR 1963 | Cal 85) ‘shows that a shebait 
is‘not_a'mere manager of debutzer estate. 
It is a property’ which” can be disposed of 
by will, The latest : view of pur High 


Sovaball v. Kashi‘ Nath, AIR 1972 Cal 95. It 
has been stated, that in that case -that 
shebaitship can‘be transferred by a deed 
or will’ evén if the executor is governed 
by Dayabhag ' school of Hindu Law, In 
this view of the matter it seems that no 
suit: for, partition -was necessary and the 
suit fs tenable. The prayer for injunction 
against the temple committee was rightly 
granted by | the trial’ ‘court. ` Defendant 
No, 2, “Kashinath ` “Mukherjee, was’ not 
restrained from exercising his right as 
shebait, Only the temple committee was 
restrained from making any payment to 
the defendant No, 2. of the ‘share of the 
pala of . Kalimata of Kalighat to' “which 
the plaintiff was entitled as the only heir 
of the. husband, . This injunction — ‘was 
rightly allowed, It appears that there are 
two prayers for. injunetion ore dgainst 
the defendant No, ‘I’ and ` the ‘other ‘ one 
against the. ‘defendant No. 2. Such prayer 
against’ the defendant No, 2 was rightly 
not allowed and for that,’ the judgment 
will ‘not be defective, The suit was rightly 
not decreed.in. part as only. one set of 
court fee was paid‘for-the:praver for in« 
junction, So there: is. no ;-defect.on that 
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score, So the contentions raised on ‘behalf 
of the appellant cannot be sustained, 
8. The appeal is, therefore, dismissed. 
There will be no order as to costs. 
Let the records be sent down as early 
as possible, 
` Appeal dismissed, 
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Sm. Sujata Maitra, Petitioner v. State 
of West Bengal and others, Opposite 
Parties, _ 
re Revn, No. 586 of 1977, Din 10-4- 

7 


Constitution of India; rey ‘227 a) “ind 
(5) (as amended by 42nd Amendment) — 
High Court — Power of judicial superin- 
tendence over Subordinate courts — ~ Scope 
of, 


In respect of cl, (1) of Art, 327 it seems 
that the judicial superintendence is con- 
fined of courts which are under the appel~ 
late jurisdiction of the High Court. The 
appellate jurisdiction so contemplated ob- 
viously include the courts created by. the 
statutes providing hierarchy of, courts ins 
cluding all the subordinate courts ` there- 
under and may .not possibly include tri- 
bunals or authorities which though courts 
in legal parlance are not really subject 
to the appellate jurisdiction of the „High 
Court under any statute. -Thus the. judicial 
interference will not. extend to the: deci- 
sions of such tribunals -or authorities, 

(Para 16) 


Cl. (5) < of the Art. 277, though hag been 
put in double negative form, means that 
there may be judicial interference by the 
High Court against any judgment of ‘any 
inferior court which judgment is subject 
to appeal or revision, obviously by the 
High Court, The definition of the Court 
in this clause includes all authorities and 
tribunal which satisfy the above tests. 

(Para 17) 

There may again be cases where an ap- 
peal from the order of a ‘Tribunal or au- 
thority is provided to_a court within the 
hierarchy ‘of courts, established by stä- 
tutes. Such courts exercising appellate 
power are in their turn, subordinate and 
inferior to the High Court and judgments 
of such courts may be subject to appeal 
or revision by the High Court: 
eases again the judgments of such 
ordinate courts: also are subject to 
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- sub- 
judi- 





Sujata v, State (S, -K, Datta 3} 


In such’ 
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cial interference .under Art, 227 in appro- 
priate. cases, ‘(Para 18) 

Where the Co-operative Tribunal under 
the West. Bengal Co-operative’ Societies 
Act, 1973 was even though held court 
under Art, 227 but were not subject to 
the appellate jurisdiction of the High 
Court and its judgment was not subject 
to appeal or revision by the High Court, 
the ` power of judicial: superintendanca 
could not be exercised under Art, 227 
against the tribunal, or - its: judgment. 
(Case law discussed), - (Para 20) 

Anno: AIR Comm, Const. of India, (2nd 
Edn.). Art. 227, N, 3 (B), (E). . 


Cases. Referred : Chronological ` Paras 
AIR 1977 Bom 384 (FB) ` 14 
AIR. 1975 Bom 143 (FB) 14, 19. 


AIR 1967 SC 1494: 1967 Cri LJ 1380 14 


AIR 1963 SC 874 13 
AIR 1962 Cal 597... < i © 19 
AIR 1955. SC 233 © 00 9 
AIR 1954 SC 215 re S © 9 
AIR 1950 SC 188 . 13 


AIR 1950 Cal 536: 54'Cal WN 626 7 
AIR 1933-Cal 132: 37 Cal WN 201 7 34 Cri 

LJ 299° : zi 5 
AIR 1931 Bom 582 “o 


Bhupendra Kumar Dey, for Petitioner; 
Krishna. Dula Mukherjee, for. Oppcsite 
Partý No. 3; Bimal Kumar Datta, Inter- 
vener with leave of Court, for Opposite 


Parties, 


ORDER:—- This Rule is directed against 
the ordér of the West’ Bengal ‘Co-opera- 
tive Tribunal dated Dec. 21, 1976 revers- 
ing on appeal an award of the ‘Co-opera- 
tive Development Officer and Arbitra- 
tor-II dated June 18, 1976. 

2 It appears that there was a dispute 
between the petitioner and the opposite. 
party |. No. 3 in, respect of. shares in the 
Surendranath. Co-operative Housing So- 
ciety Ltd, as also the right, title and in- 
terest in Suit No, 22 Unit No. 1, East 
Block of the Society, 


‘3. The petitioner who is the widow of 
late Tapan Kumar Mitra claimed, with 
her mother-in-law, the suite as the heirs 
and legal representatives of the deceased 
while his brother, the respondent No, 3 
claimed the suite ag also the shares of 
the deceased in the society on the basis of 
a nomination made in his favour by the 
deceased: earlier under S, 69 of the West 
Bengal’ Co-operative Societies Act, 1973. 
The Arbitrator. held that the heirs and 
legal representatives are entitled to the 
suite while the respondent No. 3 is en- 
titled to the shares of the deceased in 
the Society. On appeal, the Co-operative 
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Tribunal while confirming the decision, en 
the shares held-that the respondent No. 3 
was entitled to a transfer of the shares ta 
him and on his being accepted as a mem- 
ber of the society, the suite would vest 
in him with all liabilities. The connected 
application under Art. 227-of-the Consti- 
tution was moved on Feb, 28, 
which the instant Rule was issued. - 

4. Mr. K. D. Mukherjee raised a prei- 
minary objection as to the maintainability 
of the application in view of the amend- 


ment to the Art, 227 of the Constitution - 


by the forty second amendment whiz 
came into force with effect from Feb, 1, 
1977, It was contended that the Higa 
Court’s power of judicial ` òr. administra- 
tive superintendence over tribunals ani 
other authorities not under its appellete 
or revisional jurisdiction had been tak2n 
away and the impugned order being one 
of the West: Bengal Co-operative . Tribu- 
nal, this court has no jurisdiction to inter- 
fere with the impugned order. This con- 
tention is now to be examined with ©. re~ 
ference to the like provisions -under thea 
earlier constitutional Acts, © 


S; 107 of the Government of India. Act, 
1915 provides as follows: .... 

“S. 107, Powers of the High Courts with 
respect to Subordinate’ Courts.— Each of 
the High Courts hag superintendence over 
all courts for the time being subject to 
its appellate jurisdiction,. cand may do, any 
of the following things, that is to. say:— 

(a). call for returns; i 

(b) direct the transfer of any suit or 
appeal from any such court to any other 
court of equal or superior jurisdiction; 

(c) make and issue general rules ard 
prescribe forms for regulating the prac- 
tice- and proceedings ‘of .such courts; 

(d) prescribe forms in which books, en- 
tries and accounts shall be kept by -he 
officers of any such courts; and 

(e) settle tables of fees to be allowed 
to the sheriff, ‘attorneys - and clerks end 
officers of courts.” 

5. In considering the scope . of. inter- 
ference under S. 107, Rankin C. J; in 
Manmatha Nath v, Emperor,.. - (1932) 37 
Cal WN 201: (ATR 1933. Cal. 132) - 935 
served:— . 

“The general superintendence which 
this Court has over all jurisdictions~: saa- 
ject to appeal is a duty to keep them 
within the bounds of their authority, to 
see. that: they do what their duty requires 
and they do it'in-a legal manner, It does 
not involve responsibility for the car- 
rectness of their aon either in sao 
or in law.” ey 


. Sujata v. State (S. K. Datta J.) 


1977 on: 
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The court. was of opinion that if there is 
no evidence at all for. the charge, or a 
defect of jurisdiction or fraud on the part 
of the prosecutor or error on ‘face of: pro- 
ceedings,’ these will be cases calling for 
interference under S. 107 even though 
5. 439 of the Cr. P, C; 1898 had no appli- 
cation, . In Sholapur Municipality v. Tulja- 
ram, AIR 1931, Bom 582, it was held that 
the District Court exercising judicial func- 
tions under Bombay City Municipalities 
Act, 1898 is a Subordinate Court under 
S. 107 of the Government of India Act, 
1915, if not under S, 115 of the Code and 
the order of the District Court could be 
set aside if he had no jurisdicticn to pass 
it. The position accordingly appears to be 
settled that the superintendence envisag- 
ed under S. 107 of the Government of 
India Act, -1915 was accepted and inter- 
preted by courts as not merely admin- 
istrative: -superintendence but judicial 
superintendence as well over courts under 
its appellate jurisdiction in certain speci- 
fied circumstances even though no appeal 
or revision was specifically provided for 
such interference, Though such remedy 
as quashing the orders or judgments un- 
der challenge was available by issue of 
writs of certiorari? by ‘Presidercy High 
Courts, further directions in respect of 
the matter might no _be possible under 
such writs, 


6. S. 224 of the Government of India 
Act, 1935 madé the followirig provisions: 


"S, 224. Administrative, function of the 
High’ Court—, > 


(1) Every High Court shall have super- 
intendence. over. all courts in: India for 
the time being subject to-:its appellate 
jurisdiction, and may do-any af the fol- 
lowing things, that is tọ say,— 

_(a) ‘call for returns; `- 

(b) make and issue general rules and 
prescribe forms for regulating the prac- 
tice and “procéedings of such courts: 

(¢) prescribe forms in which books, eń- 
tries and accounts shall be kept by the 
officers of any such courts, and. 

(d) settle tables of fees to be allowed 
to the sheriff, attorneys, . and all clerks and 
officers ‘of courts ; 

. Provided that ‘such rules, ‘forms and 
tables shall not be inconsistent with the 
provision of any . law for the time being 
in force, and shall require the previous 
approval of the Governor. 

. (2) Nothing in this section shall be con- 
strued as giving to a. High Court any jur- 
isdiction to question any judgment of. any 
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inferior court which is not otherwise sub- 
ject to appeal or revision.’ 


7. In Jahnabi Prosad Banerjee v. Basu- 
deb Paul, 54 Cal WN 626: (AIR 1950 Cal 


536), the Court surveyed the history of 


revisional powers of the High Court and 
noted that the right of superintendence 
conferred by S. 107 of the Government 
of India Act, 1915 included superintend- 
ence in judicial matters and the High 
Court could correct any error in a deci- 
sion of a Court subject to its appellate 
jurisdiction even in cases not covered by 
S. 115 of the Civil P. C., in order to pre- 
vent injustice, It was further observed 
that power of judicial interference was 
taken away by S. 224 of the Government 
of India Act, 1935 and this section con- 
fined the revisional powers to administra- 
tive matters while sub-sec, (2) does not 
confer a general power of judicial inter- 
ference in cases not otherwise subject to 
appeal or revision. 

8. The Constitution in Art. 227 restor- 
ed the position as under S., 107 of the 
Government of India Act, 1915 and even 
extended it to all tribunals throughout 
the territories in relation to which the 
High Court exercises its jurisdiction, The 
provisions of Art, 227 which came into 
force on Jan, 26, 1950 are as follows:— 


"227, (1) Every High Court shall. have 
superintendence over all courts and tri- 
bunals throughout the territories in rela- 
tion to which it exercises jurisdiction. 

(2) Without prejudice to the generality 
of the foregoing provision, the Migh 
Court may— 

(a) call for returns from such courts; 

(b) make and issue general rules and 
prescribe forms for regulating the practice 
and proceedings of such courts; and . 

(c) prescribe forms in which books, en- 
tries and accounts shall be kept by offi- 
cers of any such courts, 

(3) The High Court may also settle 
tables of fees to be allowed to the sheriff 
and all clerks and officers of such courts 
and to attorneys, advocates and pleaders 
practising therein: | 

Provided that any rules made, forms 
prescribed or tables settled under cl, (2) 
or cl, (3) shall not be inconsistent with 


the provision of any law forthe time be-' 


ing in force and shall require the previ- 
ous approval of the Governor, : 

(4) Nothing i in this article shall be déem- 
ed to confer on a High Court powers of 
superintendence over any court or tribu- 
nal constituted by-or under any law re- 
: ene. to the Armed: Forces,” ` f 


Sujata v. State (S, K. Datta J.) ; 
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9. The construction of the said Art. 227 
has -been before the Courts and it was 
held'in Waryam Singh v, Amarnath, AIR 
1954: SC 215 that this Article went fur- 
ther than S, 224 of the Government of 
India Act, 1935 under which the superin- 
tendence was purely administrative, Fur- 
ther, the Article . restored the position 
under 8,-107 of the Government of India 
Act, 1915 which inter alia provides judi- 
cial superintendence as well; This propo- 
sition was followed in the case of Hari 
Vishnu Kamath v. Ahmad Ishaque, AIR 
1955 SC 233. It will also be noticed. that 
cl, (2) of Art, 227 which provides for ad- 
ministrative superintendence is “without 
prejudice to the generality of the fore- 
ie, judicial superintend- 
ence as envisaged in cl, (1). 

10. The High Court however placed 
self-imposed limitations in exercising pow- 
ers under this Art, 227, Such interfer- 
ence is to be used most sparingly and the 
article: cannot be invoked to ccrrect an 
error of fact which only a superior court 
can do in exercise of its statutory power 
of appeal, Its function is limited, as held 
by the Supreme Court, to seeing that the 
Subordinate Court or tribunal functions 
within the limits of its authority and jur- 
isdiction or the order of a court or tribu- 
nal is not ‘violative of the fundamental 
basic principles of justice and: fair play 
or that there is'no’ patent or flagrant 
error'in procedure or law, The High 
Court may also justifiably intervene under © 
this article when the order passed results’ 
in manifest injustice. 


11. We now come to the last step of 
our survey. By the Constitution (Forty- 
second Amendment) Act, 1976, S. 40, the 
following amendment was made to Arti- 
cle 227, : : 

S. 40. Amendment of Art.. 227:— 

(a) for cl, (1), the. following clause: shall 
be substituted namely:— 

(1) Every High Court shall have super- 
intendence over all courts subject . to its 
appellate jurisdiction. 
After cl. (4), the following 
be inserted, namely : 

(5) Nothing in this article shall be con- 
strued as giving to a High Court any jur- 
isdiction to question any judgment of any 
inferior court which is not otherwise sub- 
ject to appeal or revision.” 
` 12. . The amendment, which as already 
stated came-into force on Feb, 1, 1977, 
did: not absolutely -curtail the judicial 
superintendence of courts by the High - 
Court subject to its appellate or revision- 
al jurisdiction, It confined the operation 
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of the article. to courts only and tribuna-s 
were expressly excluded, On a close exe- 
mination of the different clauses-of Arti- 
cle 227 unamended or amended, it- ap- 
pears that clauses thereof are . operative 
independently of each other, so that none 
of the clauses curtail or affect the opere~ 
tion of any other clause therein and tc- 
gether are complementary to achieve the 
superintendence — administrative and ju- 
dicial — of subordinate courts under its 
appellate or revisional jurisdiction, The 
judicial superintendence is clearly envi- 
saged by cls, (1) and. (5) though confined 
under cl, (1) to court subject to the appel- 
late jurisdiction of the High Court or 
under cl, (5) to judgments of any inferior 
court subject ones to appeal. or 
revision, 


13. ‘The word ‘court’ hias not been de~ 
fined in the Constitution, There can b2 
little dispute that the court includes hier- 
archy of courts civil and criminal, con- 
stituted under the relevant laws of the 
State or Centre, which are invested with 
the inherent and sovereign judicial. pow- 
ers of the State, The Tribunal, as held in 
Engineering Mazdoor Sabha v, Hind Cy- 
cles Ltd, AIR 1963 SC 874, is also a seas 
of justice and it shares some of the’ char- 
acteristics of the court. There ‘are how- 
ever different types `of tribunals like 
purely administrative tribunals or domés- 
tic tribunals in departmental | proceed- 

ings. The decisions of such tribunals de: 
not have the finality and enforceability 
of their decisions nor do they exercise 
any of the judicial powers of’ the’ State 
conferred upon them by statute, ‘There 
may be other types of Tribunals which 
are entrusted with judicial functions, that 
is to say of deciding litigated questions 
according to law, deriving their powers 
from the State and exercising judicial 
powers of the State, Such tribunal’ will 
constitute a court as observed by Maha- 
jan, J. (as he then was) in Bharat Bank 
Ltd, v. Its Employees, AIR 1950 SC 188, 
The judicial power, it was,, observed, 
means the power which every sovereign 
authority. must of necessity have to de- 
cide controversies between its subjects 
or between itself and its. subjects, whe- 
ther the rights relate to life, liberty and 
property, Such tribunal must. have the 
power to give a binding and “authorita~ 
tive decision. 

14.. It was noted in Bapusaheb v. State 
of Maharashtra, AIR 1975.Bom 143 (FB) 
followed in Shripatrao v. State of Maha- 
rashtra, AIR 1977 Bom 384 (FB), on a 
survey, ofall relevant judicial authorities 
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îr particular of the decision in Thakur 
Jagal. Kishore v, Sitamarhi Cenzral Co- 
operative Bank Ltd., AIR -1967 SC 1494 
that a tribunal or authority will be a 
caurt (i). if it is basically a“ court with 
pewer to give a definitive judgment or a 
decision in a lis between the parties which 
has the finality and authoritativeness that 
would bind them appearing before it so 
fer as the rights litigated before it are 
cencerned and (ii) the appointment of the 
tribunal - or. an authority as well as the 
scurce of its power must be the judicial 
powers of, the State. -coming to it by the 
statute itself. To it is also to be added 
the enforceability of such orders or judg- 

ments through the process of. law. Such 
tr_ bunal or authority must also fcllow the 


file their respective statements, follow 
the rules or. norms of evidence in deter- 


` mening questions of fact by compelling 


at-endance of witnesses or production of 
dccuments, hold public trial wherever 
pessible and hear the parties or consider 
thəir respective cases according to law 
and the principles of natural justice be- 
fore arriving at its decision, Such tribu< 
nal or authority will be, it is obvious, 
court as understood in accepted lezal par~ 
lamce and must: be taken to be so.as con- 
templated under Art. 227 of the Consti- 
tution in absence of any. definition in the 
Coenen: a 


5. Even. so, , to be ieoa to provi- 
sions” of Art, 227 as: amended there is a 
further “condition which is an imperative 
one, namely, that such court must: be 
subject to the appellate jurisdiction of the 
High Court as. stated in, el. (1), or the 
jucgment that may be interfered with 
must be of an inferior court which is sub- 
ial to cy or- Trevision by the en 


36. In respect of cl. a of Art. 227 it 
seems that the judicial superintendence is 
corfined to courts which aré under the 
aprellate jurisdiction of the High Court. 
The appellate jurisdiction so contemplat- 
ed obviously includes thé courts created 
by the statutes providing hierarchy of 
courts, including | all the © subordinate 
courts thereunder and may not possibly 
include the‘ tribunals or authorities which 
thoigh courts in legal parlance on the 
tests noted above are not really subject 
to the appellate jurisdiction of the High 
Court undér any statute. In such cases, 
it may be possible to. contend that judi- 
cial ‘interference will not ‘extend to deci- 
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sions: of such tribunals or authorities 
which are not subject to the appellate jur- 
isdiction of the High Court. 


17. Cl, (5), though has been ‘put: ‘in the 
double negative form, means that there 
may be judicial: interference: against any 
judgment of any ‘inferior court which 
judgment is otherwise subject to ‘appeal 
or revision, obviously by the High Court. 
The definition of court'in this clause in- 
cludes all authorities and tribunals which 
satisfy the above tests, If any. judgment 
of such court in the State which is obvi- 
ously an inferior court to the High’ Court, 
is subject to appeal or revision by the 
High Court, the judicial interferenca 
under Art, 227 will be warranted in law 
in appropriate cases, We may mention 
here some statutes wherein’ provisions 
have been made for appeal to the “High 
Court against judgments of such tribunals 
or authority which on the tests indicated 
above are courts in legal ‘parlance. Such 
statutes are — 


-1, The Chartered ‘Apaountanty Act 1947 
—S, 21. 

2. The Employees State Insurance Act, 
1948--S. 82, 

- 3: The Workmen's Compensation Act— 
5, 30. 

4 Trade and Merchandise Marks “Act, 
1958—- S, 108. i 

5. Patents: Act, 1970— S. 116. r 

6. The Motor Vehicles Act, 1939—— Sec- 
tion 110 (d) against decrees of the Claims 
Tribunal, 

. 7, The Income-tax. TE S. .269-H 
against the order oF the Appellate Tri- 
bunal. . 

8. Foreign Exchange’ Regulations Act, 
1947 — S, 23 (EE)'or Foreign Exchange 
Regulation Act, 1973 — S, 54, from. the 
order of the Appellate Board. 

9. The Calcutta Improvement Act, 1911 
— S. 77-A from the decision of the : Cal- 
cutta Improvement Tribunal, 

18. There may again be cases where 
an appeal from the order of a . Tribunal 
or authority is provided to a Court 
within the hierarchy of .courts, establish- 
statutes, Such _ courts exer- 

turn, 


Court, and ae of such courts may 
be subject- to appeal or revision by the 
High Court. In such cases again, the judg- 
ments of such subordinate courts also are 
subject to judicial . interference /7 under 
‘Art, 227 in appropriate circumstances.. 

19. Under the West Bengal Premises 
Tenancy Act, 1956, S. 29 the order of the 
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Rent Controller. is subject to appeal be~ 
fore the- District Judge or Chief. Judge, 
Small. Cause Court, with power to trans- 
fer such cases to Additional . District 
Judges or Subordinate Judge or to any 
other Judge of the Small Cause Court, 
Similarly under the Calcutta Thika Ten< 
ancy Act, 1949, 5. 27 an appeal lies to 
the District Judge or the Chief Judge of 
Court of Small Causes with similar pow- 
ers of ‘transfer, These appellate autho- 
rities are not persona designata, as held 
in Nandalal v, Monmatha Nath, AIR 1962 
Cal 597, and they are referred to as Courts 
which are established under the Bengal, 


Agra and Assam Civil. Courts Act, 1887 
and accordingly they are courts. whose 
judgments are subject to revision even 


under S, 115 of the Civil P, C, The judg- 
ments of such courts are also thus liable 
to judicial interference under Art, 227 in 
circumstances warranting such interfer 
ence in view of the ‘provisions of cl. (5), 
We may note Art, 323-A which provides 
for constitution of service tribunals as 
also Art, 323-B which provides for tribu- 
nals for certain purposés like, tax, ceiling 
on urban properties, foreign exchange, 
customs, industrial disputes, elections and 
the like. It was noticed in Bapu _Saheb’s 
case (AIR 1975 Bom 143) (FB) (supra) 
that these are enabling provisions em~ 
powering Parliament to make laws pro~ 
viding for the constitution of such tribu- 
nals on matters’ specified therein. It was 
also laid down in Art. 323-B (3) (d) that 
there may be law made by the Parlia~ 
ment ‘constituting such tribunals which 
may -provide for exclusion of jurisdiction 
of all courts excepting the Supreme 
Court under Art, 136. It was. held that 
these provisions without more do not im-< 
ply any intention of excluding all tribu~ 
nals irrespective of their nature or their . 
functions from the purview of High 
Court’s judicial superintendence whild. 


‘amending the original Art, 227, 


` 20. In the instant case, on the tests 
referred to above, under the West Ben- 
gal Co-operative Societies Act, 1973, tha 
Registrar or arbitrator has been . confer- 
red full powers to decide the dispute, pass 
interlocutory orders, hear the parties in 
accordance with the rules framed there~ 
under, There are provisions for appeals 
from the orders of the Co-operative Tribu- 
nal which also has all the trappings of 
the Court. There can be little dispute, on 
the. tests indicated above, that such tri- 
bunals or authorities are courts deciding 
the lis between-the parties which ‘are 
binding on them. But such tribunals or 
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authorities are not subject to the appellate. 
jurisdiction of the. High Courts, and their 
judgments are not subject to ‘appeal oz. 
revision by the High Court, It may sound 


incongruous that the High Court as the. 


highest judiciary of the State is incompe- 
tent in law to remedy any defect of erro? 
as may be committed by the court, tribu- 
nal or authority functioning within its 
territorial jurisdiction, It will however, ba 
the sagacity of Parliament and of tha 
State legislature to provide for. adequate 
relief if it considers fit and proper in such 


cases, In this view of the matter‘as the 
High Court had no jurisdiction over such. 


tribunals and authorities nor are thei? 
judgments subject to. appeal or revision 


by the High Court: and as the instant ap- - 


plication has been filed: after .:the com- 
mencement of the amended provisions of 


Art. 227, this application is not maintain- À 


able in ‘law. 


21, Mr. De, ians Advocate ERAO 


ing for the petitioner has filed an appli- 
cation for conversion of the instant ap- 


plication ‘into one: under, Art, 226 of the - 


Constitution. It is difficult at this stage to 


concede to ‘this prayer, as a Rule has al~ 


ready been: issued ‘under ` Article 22° 
which has been: heard’ today and it will 
be for the court exercising constitutional 


writ jurisdiction to decide whether . ow 
such application a Rule can be ‘issued aż 


all, In this view, I reject the application 


for conversion of the application, unde? 


Art. 227 into one under Art, 226, 


22. The Rule is, " gecordingly, discharg- 
ed, There will be no order as to costs in 
the circumstances of. the .cases, The peti- 
tioner iş given liberty to move the appro« 
priate court for such redress as she may 
be advised on. same. cause of action and 
facts, J make it clear, however, that 1 
have not, as I cannot, entered into the 
merits of the cases . of . the ease 
parties, 26 : 


23. On the prayer of Mr. = I direct 
that status quo shall be maintained for 
three weeks -from today. `. . 


24. Let the certified copy. of the fae 


ment of the . West . Bengal Co-operative 
Tribunal under challenge be returned te 
Mr. De on his opne a Tam copy 
thereof, 


Rule discharged, 


Ser 
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(A) Civil P.-C. (5 of 1908), O. 43, R. 1 
— Appealable order — Content. 


In ‘case of an` appealable order, the 
order should be a speaking. order so that. 
the validity or otherwise, of ‘such order 
can be examined by the appellate court 
in the appeal: before such court. . 
(Para 12) 

` Anno: AIR Comm., “(8th Edn.), C. P. Co 
O. 43, R. i, N. r 


(È) Letters Patent,’ Cl. 15 (Cal). — 
“Judgment”, . meaning of — Ordez direct-, 
ing Receiver to. sell properties — Order 
involving -. question of -jurisdiction —. 
Onder, if eppeatable: 4 ana a 


"The order ot the Court in money git 
directing the, Receiver to sell tha 
properties of the defendant company - nf 
not an appealable order, as it is .not - 
judgment as contemplated. under Cl, 15 
of the Letters -Patent, The above con- 
tention may otherwise be. sustainable as 


‘such order, by itself is not determining 


any issue on merits or, conclud:ng . any 
right .in controversy. between, the parr 
ties-nor it is an order terminating the pro- 
ceeding or the suit. Even.so, in view of 
the said legislation i.e. W. B. . Relief 
Undertakings: (Special Provisions) Act and 
the issue of notifications: under Ss. 3 
and 4 thereof in. respect of the dependent 
company, the question for consideration 
is about the impact of the provisions of 
the said section and the notifications 
which purports to stay the operation of 
contracts and. assurances of. -property 
which is sought to be enforced by the 
suit. The controversy thus invo-ves the 
question of jurisdiction, of the Court to 
pass the order. of sale of hypochecated 
goods which - means. and implies the 
enforcement. by suit through the process 
of law, the contracts and, assurances of 
property made. by the Company in favour 
of the plaintiff . Bank. : The order.. in- 


*(Agzinst” -judgment of Ajay Kumar 
‘Basu J. in Suit No, | 24r ‘of. 1968, D/- 
_19-5- -1977).. j 
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volving, as. it does, the question of 
jurisdiction is thus appealable. 


(Para 13) 

Anno: AIR Manual (3rd Edn.), Letters 
Patent, Cl. 15 (Cal), N. 2. 

(C) W. B. Relief Undertakings (Special 
Provisions) Act (13 of 1972), Ss. 3, 4, 5, 8 
— Notifications under S. 3 — Words 
“immediately before” — Construction — 
Suit by Bank against a company — Com- 
pany declared as “Relief Undertaking” — 
Court directing Receiver to sell hypothe- 
cated materials of Company — Court, if 
has jurisdiction io pass such. order’ —_ 
Order of single Judge in Suit No.. 241 of 
1968, D/- 19-5-1977, Reversed, 


The notification, under S. 3 of the w. E. 
Act 13 of 1972 applies to all contracts and 
assurances ‘of property’: in force” im~ 
mediately before the date of declaration 
ot the company as a “relief undertaking” 
thereby made. -The ‘only test for bring- 
ing such ‘contracts and’ assurances within 
the ambit of the notification is that such 
contracts and assurances must. be in forca 
immediately before the notification. ‘Ths 
contracts and assurances, thus must not 
only precede the’ declaration but they 
must also be’ enforceable when the de= 
claration” is made, -so that words’ “im~« 
mediately before” in this context have to 
be read not in isolation but with refer- 
ence to the preceding words “in force”, 
Object of the Act explained, i 
(Paras 17, 227 
~ The wai preceding “immediately þe- 
fore” in the exception ate contracts and 
assurances of property “entered into” 
and this juxtaposition of words means 
and implies that such- contracts ‘and as- 
surances willbe excepted which ‘though 
in force immediately before the declara~ 
tion, must also’ be -entered into ‘ims 
mediately before” such declaration: This 
means that such contracts and as- 
surances between the parties to come 
under the exception must be entered into 
in close’ proximity :‘in respect of time to 
the date of the declaration. What will 
be the close proximity in respect of time 
will have to-be determined.on the’ facis 
of each ‘case and it is not possible to ley 
down any rule: applicable to all cases. 

(Paras 23, 24) 

Where the contracts and assurances 
though in force at the time of the de 
claration in 1976 in respect of the com- 
pany were entered into long before and 
prior to the. institution of the suit in.1968 
by a Bank against a company ,and on 
certain defendants? (guarantors’} ‘applica- 
tion the court directed: removal of the 
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hypothecated materials on the: factory 
premises of the defendant company and 
for sale of the same by public auction 
within three months, it could not be said 
that S. 4 did not apply to the order of 
the Court. In view of S. 6, the court had 
no jurisdiction or competence to enforce 
the remedies by process of law in a 
pending suit or proceeding in respect of 
rights -which had been’ suspended or 
modified by notification under S. 4..except 
as provided therein, The order for sale 
accordingly was without jurisdiction un= 
less excepted by the exception contain« 
ed in the notification, Accordingly the 
Court had no jurisdiction to pass orders 
for sale in aid of the operation of such’ 
contracts and assurances, so long as the 
declaration of the company as a “relief 
undertaking” is in force.: Order. of: single 
Judge: in Suit No, 241 of 1968, D/~ 19-5 
1977, Reversed. (Paras 21, 25) 


Cases Referred: Chronological Paras 
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D. ‘Sen with Rajat ‘Ghosh, for. Peti~ 
tioner; S., Pal with A, K, Roy (for No. 1) . 
and .Aninda, Mitra with Goutam Mitra 
(for Nos. 6 and 7), for Respondents. 


SALIL KUMAR DATTA, J.:— This is 
an .appeal gar the -rder of Ajay 
Kumar Basu, J, dated May 49, 1977 pasga 
ed in Suit No: 241 ‘of 1968. - 


D The Bank of India Lid, instituted 
the said suit against the National Iron & 
Steel Co, Ltd. (hereinafter referred to as 
the Company) inter alia for a decree for 
Rs. 28,85,975,16 p. and interest due on “ac- 
count ‘of moneys lent and advanced by 
the’ Bank to- the Company and interest 
thereon and for ‘a declaration that the 
stocks of the ron“ and steel,’ „and stores, 
raw or’ manufactured or in` process of 
manufacture, and products, goods or mov~ 
able properties of any kind stored in the 
premises or godown of the Company or 
wherever situated, present and future 
book debts and claims, all stand hypo- 
thecated and charged by way of first and 
paramount ‘charge in favour of the Bank 
for repayment of its aforesaid dues. ‘The 
defendants Nos. 2 to 8 were also impleaded 
as guarantors | ‘against ‘whom also the 
decree as aforesaid “was prayed for, as 
they were guarantors to the loans and 
advances made by the Bank to the Com- 
pany. On the application of the Bank în 
the suit, Mr, B. K. Chakraborty, Bar- 
rister-at-law, was appointed Receiver of 
the hypothecated and pledged goods of: 
the Company by an order ‘passed on Feb, 
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26, 1968, According to. the ‘survey’ con- 
ducted by. the Superintendence Company 
of India Ltd, in:1968 after: the institution 
of the suit, the total value of pledged 
and hypothecated .goods was Rupees 
39,89,589.98 p. even apart from imported 
pledged goods, In 1970 the Receivar 
sold portion of the said goods and realis« 
ed Rs. 21 lacs which, less charges, was 
made over to the Bank.. ‘There was a 
further sale in pursuance of the sub- 
sequent order of June 1, 1976, for Rupes 
56,000/~, 

3. The said suit . is pending. 
pears that under the provisions of the 
Banking Companies (Acquisition ard 
Transfer of Undertakings) Act, 1969 the 
undertaking of the’ Bank had ` thereby 
vested in the Bank of India, a body coz 
porate ‘which has been added- as, ‘a ple 
tiff in the’ ‘suit, 

4, On 4th of” May, - “i972 ‘the ‘West 
Bengal ‘Relief Undertakings (Special: Pra- 
visions) Act, .1972 came ‘into. force. The 
object of the” Act” as appears from ‘the 
preamble. is as follows :— 

“An Act to. enable the State Goverr= 
ment, to make, ¡special provisions - for. a 
limited period in respect of the industrial, 
relations, financial obligations and other 
like matters in relation to.. industrial 
undertakings the running of which {s 
considered essential: as. a measure of PrE- 
venting or. of providing relief against, 
unemployment.” .. 

Sections -2, .3,° 4,. 5 and. 6 of. the Act are 
as follows :— 


‘Section 2 Definitions. ‘In ‘this Act un 
less the context otherwise requires:— ` 
' (4) “relief undertaking” — means a 


State industrial’ undertaking in respect. 


of which a declaration under S. 3 is in 
force; | 


.(5) . “State. “industrial .” “undertaking” 
means an industrial undertaking — (2) 
which is started or which, or the manage- 
ment of which, is under any law or agree~« 
ment acquired. or otherwise. taken over 
by the State. Government or by a Gov- 
ernment. Company and is run or, pro- 
posed , to be run by, or, under, the autho~ 
rity of, the State Government or a Gov- 
ernment Company; or (b) to which, any 
loan, advance or grant has been giver, 
or in respect of any loan whereof, a 
guarantee has been given, by the Stata 
Government or a Government Sey 

Section 3:— .: Declaration, : ‘relief 
undertaking. -The ` State oE i 
.may, if it is satisfied that it is .necessary 
or expedient so to. do in the public inter- 
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est, with a view to enabling the . con- 
tinued running. or restarting of a .State 
industrial . undertaking as a measure of 
preventing, or of providing relief against, 
unemployment, declare by notification, 
that. the State industrial undertaking 
shall, on and from such date and for such 
period as may ‘be specified in the notifi- 
cation be a relief undertaking: Provided 
that period so specified. shall not, in the 
first instance, exceed one year but may, 
by a like notification, be extended, from 
time to time, by any period not exceed- 
ing one year at any one time, so, how~ 
ever that, no notification issued under 
this section shall in any -case remain in 
force for more than five years in the 
aggregate ("five years” have been sub- 
stituted by. “seven. years” by..the West 
Bengal. Relief Undertakings (Special Pro- 
visions) .(Amendment) Act, 1974). 


` Section 4:— Appligation ‘of certain 
enactments and contracts, agreement etc. 
to relief undertaking. ‘The State Govern- 
ment may, if it is satisfied that it is 
necessary or expedient so to dc for, the 
purposes- specified in S. 3, . direct,. by 
notification,—. (a). that in. relation to any 
relief undertaking | all- or any. of the enact- 
ments specified in the ‘Schedule to this 
Act shall ‘not apply or shall apply with 
such adaptations, whether by way of 
niodification, ` addition or omission (which 
it does not, however, affect the policy of 
the said enactménts), as may be specified 
in such notification; or‘ (b) that the ope- 
ration of all or-any of the contracts as- 
surances of the property, agreements, 
settlements, awards; standing orders or 
other instruménts in force (to ‘which any 
relief ‘undertaking: is a party ar- which 
maybe applicable to any relie? uridér- 
taking) immiediately before the date’ on 
which the State industrial undertaking is 
declared to be a relief undértaking, shall 
remain suspended or that ‘all or any of 
the rights, privileges, obligations and lia- 
bilities accruing:: or «.arising ‘thereunder 
before the said date, shall remain ` sus- 
pended or shall be enforceable with such 
modifications: and ‘in isuch manner: as may 
be specified in such notification. 
Section -5 :— Overriding effect of notifica- 
tion under S, 4.. A notification issued 
under .S. 4 shall’ ‘have effect notwith- 
standing anything to the contrary con- 
tained in any other law,. agreement or 
instrument ‘or any decree or order of 
the Court, tribunal, officer or other au- 
thority." : 

. Section 6:— _ Suspension or. modifica 
tion of certain remedies rights, ete, stay 
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of proceedings, their revival and con~ 
tinuance. Any remedy for the enforce- 


ment of any right, privilege, obligation or 
liability referred to in clause, (b) of S. 4 
and suspended or modified by a notifica- 
tion under the section shall, in accord- 
ance with the terms of the notification, 
be suspended or modified, and all pro- 
ceedings relating thereto pending before 
any court, tribunal, officer or other au- 
thority shall accordingly be stayed or 
continued subject to such modification, 
so, however, that ‘on the notification 
ceasing to have effect— (a) any right, 
privilege obligation or liability so sus- 
pended or modified shall revive and be 
enforceable as if the notification had 
never been issued, and (b) any proceed- 
ing so stayed shall be proceeded with 
subject to the provisions of any ‘law 
which may then be in -force from the 
state which had been reached when the 
proceeding was stayed. 


5. The enactments of the Schedule 
are (i) the Industrial Employment (Stand- 
ing Orders) Act, 1946 (ii) the Industrial 
Disputes “Act, 1947 (ili) the Minimum 
Wages Act; 1948 and (iv) the West Ben- 
gal Shops and Establishments Act, 1963. 


6. On 30th April, 1976 a notification 
No. 1779-CSI under S. 3 of the. West 
Bengal Relief Undertakings (Special Pro- 
visions) Act, 1972 was published in Cal- 
cutta Gazette reciting that inasmuch as 
in respect of the loan of Rs. 50, 000/- 
from the Industrial Reconstruction . Cor- 
poration of India Ltd. (hereinafter . refer- 
red as IRCI) to the Company, a guaran- 
tee was given by the State Government. 
and thereby the industrial undertaking 
under S.. 2 (5) (b) became a State Indus- 
trial undertaking. . It was further recited 
that the State Government was satisfied 
that it was necessary. and in public inter- 
est to enable continued running of the 
State industrial undertaking as a measure 
of preventing unemployment. The Gov- 
ernment accordingly by the said notifica- 
tion declared that the said State indus- 
trial undertaking on-and from 30th April, 
1976 and for the, period up to -29th April, 
1977 would be a relief undertaking. 


7. On the same date another notifica- 
tion was issued under S, 4 of the said Act 
which is as follows :— 

“No. 1780 CSI — 30th April, 1976 — 
Whereas. by this Department. Notification 
No. 1779-CSI, dated the 30th April, 1976 
issued under S. 3 of the West Bengal 
Relief Undertakings (Special Provisions) 
Act, 1972 (West Bengal Act XII of 1972), 
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the unit known as Messrs National Iron 
and Steel Company Limited, having its 
registered office at Belurmath, district 
Howrah, has been declared to be a re< 
lief undertaking {hereinafter referred to 
as the said relief undertaking). 


And whereas the State Government is 
satisfied that it is necessary end expe- 
dient so to do in the public interest, with 
a_ view to enabling the continued running 
of the said relief undertaking as a mea= 
sure of preventing unemployment; 


Now, therefore, in exercise of the 
power conferred by S. 4 of the said Act, 
the Governor is pleased hereby to 
direct that. in relation to the said relief 
undertaking all the enactments specified 
in the -Schedule to the said Act shall not 
apply and that the operation of all con- 
tracts, assurances of property,. agree- 
ments, settlements, awards standing 
orders. or other instruments in force (to 
which the said rélief undertaking ` is a 
party or which may be applicable to the 
said relief undertaking) immediately be- 
fore the date on which the said relief 
undertaking was declared as such, 
together with all the rights, privileges, 
obligations and liabilities accruing or 
arising thereunder before ‘the said date, 
but excluding contracts, assurances of 
property and agreements entered into 
immediately before the date on which 
the said relief undertaking was declared 
as such, by the said relief undertaking 
with the Government, the Industrial Re- 
construction (Corporation) of India Limit- 
ed or any other Financing institution 
shall remain suspended.” 


8. On September 21, 1976 fee: guaran=s 
tors defendants Nos. 6 and 7 namely B. K. 
Agarwalla and B. P. Agarwalla, took out 
a notice of motion for directicns on the 
Receiver for removal of the hypothe- 
cated properties to some other godown 
by police help and for sale thereof with- 
out delay as’ the Bank was obstructing 
the sale. According to the said guaran- 
tors, the value of the hypothecated goods, 
the sale whereof would otherwise dis- 
charge the debts due by the company to 
the Bank, were -fast deteriorating. With- 
out prejudice to.their contention that 
their liability to the Bank under the 
guarantee stood discharged, the said de- 
fendants submitted that the value of the 
unsold stock would be sufficient to meet 
the claim in the suit and ensure benefit 
to` all concerned.- The application in 
support ‘of the notice of motion was not 
opposed by. the Bank though the allega- 
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tion that the-sale was obstructed by tke 
Bank was denied.- The company in. ics 
affidavit-in-opposition. of May 10, 197¢ 
submitted that it was declared ‘to “a res 
lief - undertaking” under the West. Ber- 
gal Relief Undertakings. (Special Prov-~ 
sions) Act, 1972. Under its provisiors 
there was a suspension of all rights 
under -the contracts and assurances cf 
property in force immediately before the 
declaration entered into between .the 
Bank and the ‘Company but before the 
institution of the suit. The application 
for sale by the Receiver should accorc- 
ingly be dismissed. Therein an affidavit- 
in-reply by the said . defendants wherein 
the case as made in their pepleniee fer 
sale was reiterated. . ; 


`- §,. The notice: of mn ‘came up for 
hearing before Ajay’ Kumar Basu; J. 
when the following order was, passed : — 


“7. Tt is ordered that the Receiver be 


at liberty to seek and ‘obtain police helo 
for the purposes of removal of th? 


-hypothecated - materials lying on the fac- 
‘the | 


tory , premises... -of the defendant, 
National Iron &. Steel Company. Ltc¢. 
(hereinafter referred- to as, the defen- 
‘dant) „at Belurmath and it _is further 
ordered that. the- Receiver do- remove. tha 
hypothecated materials, lying -at the fac- 
tory premises of the ‘said defendant. -' at 
Belur and do store .the same -in -soma 
other godown and. it-is further ordered 
that. the said. Receiver do sell the 
hypothecated materials mentioned in. the 
Annexure ‘D’ of the.-said petition of the 
said defendant dated 27th day of Octo- 
ber, 1970 by public auction, or private 
treaty to the best. purchaser. or purcha- 
„sers that can be got for the same provid- 


‘ed he considers that sufficient sum. o? ` 


sums has or have: been. offered for the 
same and it is further ordered that the 
time: for completion of ` “such ‘sale ` as 
aforesaid of the materials by the said Re- 
ceiver be and’ the same in extended by 
three months ` from the date of hearing.” 


10. This order ‘was passed on 19th 
January, 1977 and ‘against this order the 
Company defendant No. 1 has Slat 
this, appeal. 


11. It may be. mentioned. here that the 
declaration that- the company. was a re- 
lief .undetaking under the said: Act was 
originally for a period from 30th April 
1976 up to 29th April 1977, We have 
been informed. and,.there is no dispute 
that by subsequent notifications the. pe- 
riod. aforesaid has -been extended and the 
company has been and still continues to 
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be a relief undértaking ander the afore- 
said notifications. 

12. The order under appeal is. nót a 
speaking order, though, it has been said 
elaborate submissions as made before us, 
were also made before the learned Judge. 
Im casé of an; appealable order, we need 


` hardly emphasise, the order should be a 


speaking order so that the validity or 
otherwise of such order can be ‘examined 
by the appellate court in the appeal be- 
fcre such court. i 


12. A preliminary oiei was taken 
by the said defendants Nos. € and 7 
about ‘the ‘maintainability of the appeal. 


‘It was said that the order directing the 


Receiver to: sell: the -properties was not 
am appealable order, aś it was not a judg- 
ment as contemplated under Cl. 15 of the 
Latters -Patent. . The above ccntention 
may otherwise ‘be sustainable as such 
order, by itself is “not determining any 
issue on merits or concluding any right 
in controversy between the parties nor 
it is an order terminating the proceeding 
ot the suit. . Even so, in: view of the said 
legislation and the issue of notifications 
under Ss. 3-and 4 in .respect of. the com- 
peny, the question for. consideration is 
atout the impact of the provisions of the 
said sections and the notifications which 
pirport to stay the operation of con- 
tracts and assurances: of property which 
is sought to be. -enforced -by the suit. ‘The 
controversy. thus involves the question 
of jurisdiction of, the Court ta pass .the 
order of sale of hypothecated goods 
waich. means’' and implies.. the enforce- 
ment by suit through the process of'law 
th2 contracts and assurances of property 
made by the Company in favour of the 
Benk: The order involving, as it does, 
atl question“ öf iurisdiction § is thus appeal: 
atie. 


g 14, By. the order uidor appeal: dated 
January 19, 1977 the Receiver was direct- 
ed.to sell the hypothecated properties 
within three months thereof: whichperiod 
had long passed. In. this appeal the -ap- 
peilate Court by: its order passed in or 
about February. 8; .1977.stayed ‘the ope- 
ration, of the order. of sale passed by the 
trial court. If the stay. is vacated in this 
appeal, it is submitted, .there will be 
Sufficient time.for the. Receiver to comply 
wizh the order of.sale within the period 
specified. .It is obvious that it could not 
accordingly be- said that:the appeal -has 
become. infructuous like -the Appeal: No. 
382 of 1976 against an earlier-order for 
sal2 dated .June 1, 1976 .as the period 
during which the operation of the order 
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under appeal before us has been stayed 
is to be excluded in computing the period 
of three months. neprideda for pale of. ‘the 
goods. 


15. Mr. D. K. Sen appearing with 
Mr, Rajat Ghosh, learned counsel appear- 
ing for the appellant, contended that the 
provisions of the West Bengal Relief 
Undertakings (Special Provisions) Act, 
1972 is intended to provide.for suspen- 
sion, for limited period, as may be speci- 
fied, of the operation of all contracts or 
assurances of property made by the com- 
pany -in favour of its creditors as the 
object of the Act is to revive and restart 
these industrial undertakings which’ are 
closed down for various reasons result- 
ing in substantial loss of prcduction and 
in employment. Accordingly, in view of 
the notification made under S. 4 as‘afore- 
said and of the provisions of Ss. 5 and 6 
of the Act, the enforcement əf any right 
or obligation arising out of contracts or 
assurances of properties is to remain 
suspended and proceedings relating to 


such contracts or assurances pending in. 


court for their enforcement shall remain 
stayed. In the circumstances, it is sub- 
mitted the Bank could not have proceed- 
ed with the suit for the enforcement of 
contract or assurances of property, 
which purpose the suit was instituted. 
The order for sale is'a step in aid for 
enforcing the contract and assurance of 
property by the Bank, though at the in- 
stance. of the guarantors, which the court 
has no jurisdiction to pass in the. context 
of the aforesaid legislation and- the 
notifications thereunder, 


16. It would be of interest to refer to 
the statement of objects and reasons of 
the said Act which is as follows :— 


“A number of industrial undertakings 
in West Bengal are now closed down for 
various reasons resulting in substantial 
loss -in: production and in employment. 
For continued economic operation of. such 
industrial units, the State- Government 
in some cases advanced loans, furnished 
guarantees for Bank loans and even took 
over the equity shares of some units in 
the past.- Unfortunately, most. of the 
money advanced by the Government was 
consumed by the past liabilities or large 
overheads of the beneficiary’ units, In 
order to enable the State Government to 
revive and restart these industrial under- 
takings and operate them. efficiently and 
thereby provide employment ‘to a’ large 
number of workers, it is essential that 
the State Government should have suit- 


{Prs, 14-18] National Iron. & Steel Co. v. Bank of India 


for. 


. obligations 


ALR 


able powers to free the industrial under- - 
takings for a short period from certain 
financial obligations of the past and to 
exempt them from the scope of certam 
labour laws.” 

17. In Pushraj Puranmul v. N. Roy 
82 Cal WN 350: (AIR 1978 Cal 215) (FB) 2 a 
Bench of five Judges of this Court, as 
required under Art, 228-A, sub-art, (3) 
of the Constitution (since omitted), held 
that the provisions of the Act are intra 
vires and within the legislative com- 
petence of the West Bengal Legislature. 
In view ofits clear provisions as indicated 
above it appears that the object of the 
Act is to give relief to a “relief under- 
taking” (as defined in the Act) which has 
been closed down for various reasons re- 
sulting in substantial loss in production 
and in employment. For continued 
economic operation of such industrial 
units the State Government in some cases 
advanced loans and furnished guaran- 
tees for the Bank loans which have not 
been properly utilised: It was felt that 
the Government should be enabled to 
revive and restart such industrial under- 
takings and to operate them efficiently 
and thereby provide employment to a 
large number of worker's. The Govern- 
ment accordingly has been given powers 
by the Act to free the industrial under- 
takings, for a limited period, of financial 
obligations of the past and also to exempt 
such units from the scope of certain lab- 
our laws, ‘so that all rights, privileges 
and' liabilities ‘accruing or 
arising under contrdcts or assurances of 
property or awards or settlements under 
labour laws specifically mentioned and in 
force on the date of declaration under 
S. 4 shall remain suspended or be 
enforceable’ with’ such modifications as 
may be provided in the notification. Ray 


18. ‘Accordingly the Government on des 
claration of the Company as a. “relief 
undertaking”, made provisions in respect 
thereof by the notification under. S. 4 for 
suspension of application of labour laws 
as specified and also the operation of the 
contracts and assurances of the property 
then in force between the undertaking 
and its creditors which may be sought 
to be enforced through the process of 
law as here by the Bank by the institu- 
tion of the connected suit. It appears 
that this suit which is a proceeding re- ` 
lating to enforcement of such contracts 
or. assurances of property by the com- 
pany in favour of the Bank in the pend- 
ing suit has to be stayed as provided in 
S. 6-in’sé far as it relates-to their enforces 
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ment so long as the company continues to 
be “a relief undertaking”. It was sug- 
gested that the notification would also 
affect the operation of the order appoint- 
ing the Receiver which should for the 
same reason be suspended. The Re- 
ceiver, however, is appointed not to 
enforce the contract or assurances. ol 
property sought to be made in the suit, 
but for conservation and protection of 
suit properties for the benefit of all con- 
cerned. The Receiver as officer of court, 
will act according to the directions o€ 
the court as may be made consistent 
with the object of the Government .to 
revive and restart the unit of the indus- 
trial undertaking so long as it continues 
to be a “relief undertaking”. If assets 
required for revival of the undertaking 
are sold away, the very purpose of thə 
enactment wotld be frustrated.. 


19. The parties before us have, how- 
ever, differed materially in their respec- 
tive approach to the proviso in the notifi- 
eation under S. 4. In the notification it 
is provided that all awards and settle- 
ments, as also the operation of all con- 
tracts and assurances of property by tha 
relief undertaking in force immediately 
before the date on which the “relief 
undertaking” was declared as such witi 
all rights and liabilities thereunder shall 
remain suspended. If the notification ex- 
tended no further, there could be little 
dispute that the operation of the order 
for sale of the thhypothecated properties 
-of the Company, a “relief undertaking”, 
which is a step in aid towards enforce 
ment of contracts and assurances of pro- 
perty, would remain suspended. Brt 
there is an exception excluding, from tha 


provisions for suspension, the contracts | 


and assurances property entered into 
immediately before the: date on whic 
the relief undertaking -was declared as 
such, by the said “relief undertaking” 
with the Government, the Industrial Re- 
construction (Corporation) of India Ltd. 
or any other Financing Institution. It is 
contended by Mr, Mitra as 
Mr. Pal firstly that the provisions of tha 
notification does not apply to order for 
sale passed by the Court. Further, it s 
submitted, the words “immediately be- 
fore” occurring in two places of the 
notification must have the same mean- 
ing. The said words, mean and imply 
“upto” or “preceding” in the earlier por- 
tion, i.e. contracts or assurances of pro- 
perty in force upto or preceding the date 
of notification. The same words “im- 
‘mediately before” in. the. later portion 
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also mean contracts and assurances of 
property entered into at any time upto 
or preceding the said notification. The 
Bank undoubtedly is a financing institu- 
tion, if not an organ of the Government, 
so that the contracts and assurances 
entered into preceding the declaration 
are excepted from the otherwise blanket 
suspension contemplated under the Act 
and in terms of the notifications. There 
is therefore, it is submitted, no illegality 
in the order for sale of hypothecated 
goods which will be for the benefit of all 
concerned, as the goods are fast deterio- 
rating while the mill is not in working 
condition for a considerable time. 


20. These contentions as also the 
allegations have been disputed by Mr. 
Sen who submitted that the exception in 
the notification does not extend to the 
contracts and assurances of properties 
entered ‘into by the company with the 
Bank long before the institution of the 
suit in 1968. It may be mentioned here 
that in Ext. A to the affidavit-in-opposi- 
tion of the Company dated Nov. 9, 1976 
it is disclosed that further sum of Rupees 
72.91 lakhs had been advanced by IRCI 
to the Company for reconstruction of the 
company and’ prevention of unsmploy- 
ment. In interpreting the notification 
under S. 4 relating the company, it is 
however, not relevant nor is it nacessary 
or permissible to take into consideration 
the further advances made by IRCI ta 
the Company or whether the company is 
working its plants as these are matters 
for the Government and others concern- 
ed to, decide their course of acticn. The 
notification has to be interpreted on its 
terms as a whole in the light of the in- 
tention behind the notification and not 
on consideration of extraneous matters. 


21. The contention that the provisions 
of S. 4 do not apply to orders of the 
court is unacceptable. Section 6 ex- 
pressly suspends the remedies for the 
enforcement of rights under contracts 
and assurances of’ property which rights 
are suspended or modified by a notifica- 
tion under S, 4 and all proceedings re- 
lating thereto pending in any court shall 
be stayed. Accordingly it seems obvious 
that the court had no jurisdiction or 
competence to enforce the remedies by 
process of law in a pending suit or pro- 
ceeding in respect of rights which have 
been suspended or modified by notifica- 
tion under S. 4 except as provided there- 
in. The order for sale accordingly seems 
without jurisdiction unless excerpted by! . 
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the exception contained in the notifica- 
tion. 


22. The notification, as we have seen, 
tapplies to all contracts and assurances of 
property in force immediately before the 
date of declaration of the company as a 
“relief undertaking” thereby made. The 
only test for bringing such contracts and 
[assurances within the ambit of the 
notification is that such contracts and 
lassurances must be in force immediately 
before the notification. “The contracts 
and assurances, thus must not only 
precede the declaration but they must 
lalso be enforceable when the decla- 
[ration is made, so that words “im- 
mediately before” in this context have to 
be read not in isolation but with refer- 
ence to the preceding words “in force”. 


23. The words “immediately before” 
in the exception also cannot be read in 
isolation but have to be read with refer- 
ence to the words preceding, which, as 
in the earlier instance, determine their 
{meaning and ambit. The words preced- 
jing “immediately before” in the excep- 
ition are contracts and assurances of, pro- 
perty “entered .into” and this juxtaposi- 
tion of words means and implies that 
suzh contracts and assurances will be ex- 
cepted which though in force immediately 
[betore the declaration, must also be 
lentered into “immediately before” such 
ideclaration. This means that such 
contracts and assurances between the 
iparties to come under the exception must 
lbe entered into in close proximity in res- 
pect of time to the date of the declara- 
tion. Thus though words “immediately 
before” are used in two cases, their 
meanings are determined by the words 
preceding them and such interpretation 
affords a harmonious ` and consistent 
meaning and import to the notification. 














24. What will be the close proximity 
in respect of time will have to be deter- 
imined on the facts cf each case and it 
lis not possible to lay down any rule ap- 
iplicable to all cases. It is also not neces- 
sary in this case to do so, as the contracts 
and assurances though-in force at the 
time of the declaration in 1976 were 
entered into long before and prior to 
the institution of the suit in 1968. 


25. The order under appeal is in res- 
pect of contracts and assurances of pro- 
perties of the company which are within 
the ambit of the notification and not 
saved by the exception. The operation 
of such contracts and assurances has 
been suspended by the noiification and 
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accordingly the Court had no jurisdic- 
tion to pass orders for sale in aid of the 
operation of such contracts and assur- 
ances, so long as the declaration of the 
company as a “relief undertazing” is in 
force. The order impugned :n the ap- 
peal was accordingly without jurisdiction 
and cannot be sustained. 

26. In the premises the appeal suc- 
ceeds and is allowed and the impugned 
order is set aside. There will, Lowever, be 
no order for costs in the circumstances, 

27. We have been told by Mr. Mitra 
that the company is not working its plants 
which are closed for a considerable time 
and the goods have already ¢eteriorated 
and are still deteriorating fast. In this 
state of affairs it would be for the bene- 
fit of all concerned if the goods could be 
sold even at this stage. This submissicn, 
Mr. Mitra reminded, is without prejudice 
to the contentions of his clients that their 
guarantees to the Bank for the claims in 
suit already stood discharged in the 
events that had happened.. 


28. It is not for the court to express 
any opinion or issue directions in the 
matter in the context of the clcsure of the 
plant even if true, but we carmot ignore 
the force or justification of such conten- 
tion. Unfortunately neither Government 
nor IRCI who are also vitally concerned 
in the matter are before us but we hope 
these aspects will be taken into conside- 
ration by the Government who is the ap- 
propriate authority to determine the 
period the company should be allowed to 
continue as a “relief undertaking”. 


SANKAR PRASAD MITRA, C. J.:— 
I agree. 
Appeal allowed, 
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with discretion exercised by trial courts 
(Civil P. C. (1908) S, 107) 

The principle regarding grant of stay 
of proceedings is that without actually 
taking a step in the proceedings a party 
wanting a stay has to apply promptly 
and if he does not, that is a ground on 
which discretion to grant stay can be 
exercised against him (1962) 1 Lloyds Rep 
172 Foll. Case law discussed. (Para 6° 

The Court is not obliged to grant stay 
merely because the parties agreed to sub- 
mit their dispute under a contract to ar- 
bitration, Equitable considerations such 
as the possibility of claim being barred by 
limitation may certainly weigh with the 
court in exercising the discretion. 

(Para 8 

Grant of stay is entirely a matter oi 
discretion, which must be exercised judi- 
cially. No inflexible ‘rules can be laid 
down to govern exercise of such a dis- 
cretion, At the same time when the dis- 
cretion has been so exercised it should 
not be readily interfered with. The fact 
that the appellate court would have 
taken a different view would not by it. 
self justify the appellate Court to inter- 
fere with the discretion of the trial 
Courts, 1942 AC 130, 1937 AC 473, AIR 
1960 SC 1156, Referred, 

(Para 9) 

The party desiring the stay of proceed 
ing must show that he was and is ready 
and willing to do everything necessary foe 
the conduct of the arbitration since tha 
dispute arose and that he should have ap- 
plied for stay with all promptitude. 

(Para 1C) 

It is true that mere delay in proceeding 
with the arbitration is not necessarily a bar 
to a stay being granted on the applica 
tion of a party guilty of delay, but it can- 
not be said that the question of delay caa 
not be a consideration for exercise cf 
discretion in the matter of stay. 

(Para 1C) 

Where the applicant seeking stay cf 
proceedings was found to be not ready 
and willing to submit the dispute for ar- 
bitration and heavy amount was involvej 
in the dispute, 

Held, application for stay of suit wes 
rightly rejected. AIR 1973 SC 2071 Fok 
lowed. (Para 10) 


Anno: AIR Man. (3rd Edn.) Arbitration 
Act, S, 34, N. 16. Í 


Anno: AIR Comm, (9th Edn.) Civi 
P. C. S, 107 N, 12. 
Cases Referred: Chronological Parzs 


AIR 1977 Cal 503 
AIR 1975 SC 1039: 1975 Tax LR 1529 7 


Alloy Steel Ltd, [Prs. 1-2] Cal. 387 


AIR 1974 Cal 352 6 
AIR 1973 SC 2071 6, 10 
(1971) 75 Cal WN 767 7 


(1971) Suit No, 1704 of 1971 Award 
No. 171 of 1962 7 

AIR 1967 Cal 372 7 

(1964) Matter No, 68 of 1984, D/- 2-6-1964 
(Cal) 


AIR 1963 SC 1044 

(1962) 1 Lloyds Rep. 172 Elizabeth H, 

AIR 1960 SC 1156 

AIR 1957 All 91 

AIR 1955 SC 53 

(1955) Commrl, Cause Suit No. 8 of 1955 
and Award Case No, 50 of 1955, D/- 
29-6-1955 (Cal) 7 

AIR 1954 Bom 309 7 

1942 AC 130: (1941) 2 All ER 245; Charles 
Osenthon and Co. v, Johnston 9 

AIR 1940 Lah 180 8 

(1940) 1 All ER 151: 162 LT 213; Pitchers 


ao O om on 


Ltd. v. Plaza Ltd. 6 
1937 AC 473: 157 LT 311; Evans v, Bart- 
lam 9 
AIR 1935 Sind 62 8 


AIR 1928 Sind 94 
(1918) 1 KB 358: 118 LT 346; 
Gaines and Co. v. Turpin 


S. B. Mukherji with Bhaskar Gupta, for 
Appellant; Anindya Mitra with Ranjit 
Mitra, for Respondent, 


SUDHAMAY BASU, J.:— This appeal 
is against an order dated the 26th 
of November 1976 passed by Salil 
K. Roy Chowdhury, J, by which he re- 
fused to grant stay on an application 
made under S, 34 of the Indian Arbitra- 
tion Act, 


2. The relevant facts are as follows: 


On the 30th of Aug. 1972 the respon- 
dent No, 2, Jain and Associates, placed 
an order with the appellant, Steel Plant 
Private Limited for purchase of an elec- 
tric Are Furnace at Rs, 11,25,890/- with 
transformers and other accessories on 
terms and conditions specified in the 
order, The order was accompanied by an 
initial advance of Rs. 80,000/- with a re- 
quest to send the formal contract in 
quadruplicate in confirmation of accep- 
tance of the order and starting the work. 
By a letter dated the 8th of Sept. 1972 
the appellant petitioners granted the re- 
ceipt for a sum of Rs, 80,000/- and record- 
ed that the order had been registered for 
delivery within thirty months. Formal 
acceptance was made on the 20th Sept. 
1972. On the 7th of Oct, 1972 four copies 
of acceptance of the order dated the 20th 
of Sept. 1972 were forwarded by the ap- 
pellant for signature of respondent No. 2. 
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In or about March, 1973 the respondent 
No, 2 requested the appellant to transfer 
the contract for sale and purchase of the 
Are Furnaces in the name cf respondent 
No. 1, Swastika Alloy Steel Limited, After 
some correspondence the respondent 
No. 2 authorised transfer of the amount 
advanced in the name of respondent No. 1 
and thereafter the appellant in their books 
transferred the contract in the name of 
respondent No. 1. On the 31st of March, 
1973 respondent No, 2 paid a further sum 
of Rs, 1,20,000/- by cheque at Calcutta to 
the appellant. In Dec, 1973 the respon- 
dent No. 1 as required by the appellant, 
duly signed and forwarded to the former 
one of the four copies of the acceptanca 
of the order dated the 20th of Sept, 1972 
which had been sent to respcndent No, 2. 


In the said letter of 20th Sept, 1972 
various terms oz contractys were incor- 
porated including the arbitration clause. 
It may be noted that one Jogindra Ku- 
mar Jain, a partner of the firm M/s, Jain 
Associates, was also a Managing Director 
of the company Swastika Alloy Steel 
Limited. The respondent No, 1 by signing 
acceptance of the order agreed to abide 
by all the terms and conditions contained 
in the letter dated the 20th of Sept, 1972. 
The condition contained in arbitration 
clause is as follows: 


“If at any time any question, dispute 
or difference whatsoever shail arise be~ 
tween the purchaser and the seller upon 
any relation to or in connection with the 
contract, either of the party may give to 
the other notice in writing of the existing 
such question, dispute or difference and 
the same shall be referred to arbitration 
in Bombay in accordance with tae Indian 
Arbitration Act.” It appears that on the 
8th of Aug, 1973 the respandent No. 1 
paid a further sum of Rs. 2,00,000/- by 
way of advance. Thereafter disputes arose 
between the parties ag the appellants de- 
manded an increase in the agreed price 
on account of rise of price by a further 
sum of Rs. 1,02,000/- which the respon- 
dents did not agree to pay. On the 3rd of 
March, 1975 the respondent No, 1 accept- 
ed repudiation of the contract and de= 
manded refund of Rs, 4,00,000/-. On the 
14th of March, the respondents filed a 
suit (being No. 34 of 1975) in this High 
Court against the appellant for committ- 
ing breach of the contract and claiming, 
inter alia, decree for damages and for de- 
livery up and cancellation of the order 
dated the 20th of Sept. 1972 and a refund 
of Rs, 4,00,000/-. The writ of summons 
was served on the appellant at Calcutta 
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on 20th of April 1975, The time to file 
the written statement was to expire 
on the lith of June, 1975. 


3. Explaining the delay the appellant 
stated that the appellants contacted their 
Solicitors at Bombay who after perusing 
all the papers advised the appellants in 
the early part of June, 1975 that the suit 
being filed in breach of the arbitration 
agreement the application for stay should 
be made, Thereafter the appellant con- 
tacted the Calcutta Solicitors, took their 
advice, obtained some papers from Bom- 
bay and filed an application for stay. On 
the 8rd of June, 1975 the appellant ob- 
tained an ad interim stay of the suit, 
After directions for affidavits which were 
filed the matter was adjourned on the "th 
of Aug, 1975 and eventually after some 
adjournments the hearing was concluded 
on the 25th of Nov. 1976. 


4. The learned Judge held that there 
was a concluded contract between the 
parties which contained an arbitration 
clause as set out in para 9 of the petition 
which has already been quoted above, 
The learned Judge was not satisfied that 
the appellants were ready and willing to 
do all things necessary for arbitration 
either at the commencement or on the 
date of hearing of the suit. Secondly the 
balance of convenience appeared to him 
to be. in favour of the suit being proceeded 
with, The learned judge was also not 
satisfied with the explanation for delay 
in filing the application, He, therefore, 
rejected the petition, 


5. The short point for consideration ig 
the propriety of the decision by the court 
below in refusing to stay the proceedings 
of the suit under S. 34 of the Indian Arbi~ 
tration Act, Decades ago, the Suprema 
Court laid down in Anderson Wright Limi- 
tedv. Moran & Co, (AIR 1955 SC 58) the 
necessary condition for granting a stay, 
The four well known conditions are: (1) 
The proceeding must have been com~ 
menced by a party to an arbitration 
agreement against any other varty to the 
agreement; (2) the legal proceeding which 
ig sought to be stayed must be in respect 
of a matter agreed to be referred; (3) 
the applicant for stay must be a party to 
the legal proceeding and he must hava 
taken no step in the proceeding after ap« 
pearance, It is also necessary that ha 
should satisfy the Court not only that he 
is but also was, at the commencement of 
the proceedings, ready and willing to do 
everything necessary for the proper con< 
duct of the arbitration; and (4) the Couri 
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must be satisfied that there is no sufficiens 
reason why the matter should not be re~ 
ferred to arbitration in accordance with 
the arbitration agreement. 


6. Argument raised against the decision 
of the trial Court concerned mainly the 
last two conditions. Mr, Mukherjee assert~ 
ed that a party may apply for a star 
under S, 34 of the Indian Arbitration Act 
at any time before filing the written state- 
ment or before taking any step in the pro- 
ceeding. In this connection he cited tha 
case of Shroff Brothers v, B, D. Metals 
AIR 1974 Cal 352 in which S. K. Roy 
Chowdhury, J. held a view that applica- 
tion for stay must be made within tha 
time fixed for filing the, written statement, 
Mr. Mukherjee cited a number of. deci« 
sions both English and Indian to empha 
sise that it was only after taking steps in 
the proceeding or submitting to jurisdic- 
tion that a person was disentitled from 
asking for a stay. The decisions cited bj 
him included (1918) 1 KB 358; (1940) 1 AN 
ER 151; AIR 1957 All 91; AIR 1928 Sind 
94, AIR 1977 Cal 503, In the case of Stata 
of Uttar Pradesh v. Janki Saran, AIR 
1973 SC 2071 the Supreme Court held 
that taking other steps connotes the idea 
of “doing something in aid of progress cf 
the suit or submitting to jurisdiction cf 
the Court for the purpose of adjudication 
of the merits of the. controversy in tha 
suit.” It would be academic to consider 
the decision reported in AIR 1974 Cal 352 
as His Lordship Mr. Justice Roy Chow~ 
dhury himself stated in the instant order 
under appeal (page 160) “It is true thet 
as a broad proposition it cannot be laid 
down that no application under S, 34 can 
be maintained after the expiry of tha 
time to file the written statement...... 
There is no doubt that. participation in the 
proceedings and acquiescence in jurisdic 
tion have been held. to be fatal to an ag- 
plication for stay. Although not argued et 
the Bar it seems the well known. princi 
ples laying stress on context have- score 
for application in this connection, The 
two well known pricipleg are the rule cf 
Noscitur a Sociis and the rule of Ejusdem 
Generis, According to the former where 
two or more words which are susceptible 
of analogous meanings are coupled te~ 
gether they are to be used in their cog~ 
nate sense. The second principle noted 
above which flows from the former, er~ 
joins ‘that the general word which fo~ 
lows particular specific words of the sare 
nature itself takes its meaning from them 
and is presumed to be restricted to the 
Same genus as these words’ (see Max 
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well 12th Edition 297), In other words the 
general expression is to read as compre- 
hending only things of the same kind as 
that designated by the preceding expres~ 
sion, Applying the principle to the present 
case the word ‘written statement’ in 
S. M of the Arbitration Act may be. read 
as of the same kind as designated by thg 
expression ‘steps in the proceeding’ which 
follows. The written statement, therefore, 
may be looked upon as a special form of 
“steps in the proceeding.” 


But the. rigidity of seeking a limit of 


.. time with reference to written statement, 


regarding which Roy Chowdhury, J. him- 
self has relaxed his earlier view, is dif- 
ferent from the broad question of delay, 
Without actually taking a step in the pro- 
ceedings a party wanting a stay has ta 
apply promptly and if he does not, that 
is a ground on which discretion can be 
(See Elizabeth H 
(1962) 1 Lloyds Rep, 172 and Russel on 
Arbitration (18th edition) page 154), 


7. The next point urged by Mr. Muk- 
herjee was that possibility of a claim be- 
ing barred by limitation ig not a valid 
consideration for stay under S, 34 of the 
Arbitration Act. He strongly relied on a 
decision of the Division Bench of this 
court consisting of the Chief Justice, 
S. P, Mitra and S. K, Mukherji, J. re- 
ported in (1971) 75 Cal WN 767, In that 
decision S. K. Mukherji, J. observed that 
possibility of the claim being barred by 
limitation is not a relevant consideration, 
His Lordship observed that “in a proper 
case the time spent in prosecuting the 
suit willbe excluded and it will be for the 
arbitrator to decide whether such time 
ought to be. excluded under S, 14 of the 
Limitation Act just ag it will be for the 
arbitrator to, decide whether the claim is 
barred. by limitation, The court in which 
the suit is prosecuted may and ought to 
pronounce in a proper case that the suit 
was prosecuted in good faith and with 
due diligence, A party before the arbitra- 
tor is therefore placed in the same posi- 
tion ag regards the defence of limitation 
as he will be, before a court of law...... 
In the view I ‘have taken, I must further 
hold that the prosecution of a claim being 
barred by limitation before an arbitrator 
is not a relevant consideration for the 
exercise of discretion under S, 34 of the 
Arbitration Act.” Mukherji, J. expressly 
disagreed with the views of Chagla, C. J. 
in the case of Purushottam Das v. Impex 
(India) Ltd, reported in AIR 1954 Bom 609 
viz. that the time spent in arbitration pro- 
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ceedings can be excluded in computing the 
period of limitation in a suit subsequently 
brought on the same cause of action under 
S. 37 (5) of the Arbitration Act but not 
under S, 14(1) of the Limitation Act, But 
it appears that in a later case reported in 
AIR 1975 SC 1039 while dealing with 
the U. P, Sales Tax Act, the Supreme 
Court approved of the views of Chagla, 
C. J. and observed that “what the learned 
Judge said about the inapplicability of 
S. 14, Limitation Act in the context of 
S. 37 (5) of the Arbitration Act holds 


good with added force with reference to 


S. 10 (8-B) of the Sales Tax Act.” 

It is to be noted that in Tona Jute Mills 
Co, Ltd, v. Bilas Roy and. Co.* Bachawat 
J, refused to stay a suit with the obser- 
vation. l 

“I have also taken into account the fact 
that if arbitration proceedings are com- 
menced now the claim will be barred by 
limitation.” : 

In the case of Union of India v. Sita- 
ram Shankar Lal** S. P. Mitra, J., as he 
then was followed the judgment of Bacha- 
wat, J., and observed that 


“In any event it would be improper to 
compel the respondent to ga to arbitra- 
tion at this stage inasmuch as the respon- 
dent may be faced with the possibility of 
his claim being held to be barred by limi- 
tation.” i 


Again in Shalimar Paint v, Omprokash 
AIR 1967 Cal 372 A. N, Sen, J. relying on 
the said precedents held that it cannot 
be contended to be an absolute principle 
of law that whenever there is any possi- 
bility of the claim being barred, the 
court should refuse to exercise its discre- 
tion to stay the suit but the possibility of 
a claim being barred, if referred to arbi- 
tration, on the stay of the sui: is relevant 
and material consideration in exercising 
the discretion conferred in the court under 
S. 34 of the Arbitration Act, Mukherji, J. 
of course considered the.said decisions 
but, inter alia, considered that more often 
than not, by the time an application 
under S, 34 of the Arbitration Act and 
almost always an appeal from order made 
on such application, is disposed of, claim 
if referred to arbitration, ig barred by li- 
mitation for no fault or latches of either 
party. It will be noticed that the appeal 
was dismissed in that case on the ground 
that there was no readiness and willing- 


*Commrl, Cause Suit No. 8 of 1955 and 
Award case No. 50 of 1955, D/- 29-6-1955 
(Cal), 
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ness to make an application under S. 34 
of the Arbitration Act. Moreover my Lord 
the Chief Justice delivering a separate 
judgment observed in that case. 


“It seems to me that the possibility of 

a claim being barred by limitation before 
an arbitrator, is not ordinarily a relevant’ 
consideration in exercising the Court’s dis- 
eretion under S, 34 of the Arbitration Act 
especially in view of . the provisions of 
S. 37 (1) of the Act, but there may be 
eases in which the Court may have to take 
this factor as well into consideration, For 
instance, if the Court finds that the res- 
pondent in an application for stay is false- 
ly denying the existence of the arbitra- 
tion agreement but the application is be- 
ing heard after expiry of the period of 
limitation due to the latches of the peti- 
tioner the Court may refuse to stay the 
suit, In fact, I wag faced with a similar 
situation in State of Punjab v. Khandel- 
wal Bros. P, Limited (Suit No, 1704 of 
1971 Award No, 171.of 1962) and I had 
to refuse the application for stay.” 
It was expressly said that there may be 
cases in which the court may have to 
take the possibility of claim being barred 
by limitation into consideration, There 
was therefore, substance in the conten- 
tion of Mr. Mitra, the learned counsel, 
appearing to oppose the appeal that the 
observation of Mukherji, J, may not be 
regarded as more than obiter and that too 
not shared by the other member of the 
Division Bench, In view of the uniform 
decisions of. this Court referred to above 
and the. nature of decisions we are. not 
persuaded that the said views of Mukherji, 
J. may be held to have made a departure 
in the law in this respect, 


8. Mr. Mukherjee further argued that 
when there. was a valid contract referring 
disputes to arbitration the onus lay on the 
plaintiff to show that stay should not be 
granted. He relied in this connection on 
Halsbury’s Volume 2, Article 56 and the 
decision in AIR 1935 Sind 62 and AIR 
1940 Lah 180, The principle invoked by 
Mr. Mukherjee is well established and 
wag not disputed by other side. Mr. 
Mukherjee then called in question the 
propriety of the lower court relying on 
the decision of Michael Golodetzs v, Sir- 
rajuddin and Company, AIR 1963 SC 1044 
on the ground that the facts in that case 
were entirely different. He added that 
balance of convenience was not a valid 
consideration. No doubt the arbitration 
in that case wag to take place in New 
York but the. Supreme Court took into 
consideration the convenience of the para 
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ties and other circumstances, It is to be 
noted notwithstanding the sanctity of the 
contract the jurisdiction of the court tc 
try the suit remains undisputed, The 
Court is not obliged to grant stay merely 
because the parties agreed to submit their 
dispute under a contract to arbitration. 
Equitable considerations may certainly 
weigh with the court in exercising the 
discretion. i 


9 A principle which is well settleć 
and supported by decisions both in Eng- 
land and in India-is that the power con- 
ferred upon, the court to stay the lega 
proceedings is entirely a matter of dis- 
cretion, It is further well settled that the 


discretion must be exercised judicially 
It is difficult and inexpedient to lay dowr 
any inflexible rules which should govern 
the exercise of the said discretion, It is 
not possible to lay down any formula o> 
test the automatic application’ of which 
will help to solve the problem of the 
exercise of judicial discretion. At the same 
time when discretion has been so exer- 
cised it will not be interfered with readi- 
ly, The fact that the appellate cour; 
would have taken a different view if the 
decision had rested with them would noi 
justify interference with the trial court’: 
exercise of discretion, In other words, 





it is not ordinarily open to the appellate . 


court to substitute its own exercise of dis- 
cretion for that of the trial court Judge 
Reference may be made for the aforesaid 
proposition to the case of Charles Osen- 
thon and Company v. Johnston, 1942 AC 
1380; Evans v. Bartlam, 1937 AC 473; Rus- 
sell on Arbitration 8th Edition, page 15C. 
Printers (Mys) Pvt. Ltd, v, P. J oseph, AIF 
1960 SC 4156. i 


10. It will be noticed that the learne= 
trial court was not, inter alia, satisfiež 
that the appellants were ready and willinz 
to do all things necessary for the arbitra- 
tion either at the commencement or oz 
the date of hearing of the suit. He note! 
the delay in making the application an= 
the reference and also the possibility cœ 
the claim being barred by limitation. Th 
conduct of the petitioners who had an ad- 
vance of Rs, 4 lakhs from the plaintiff in 
trying to delay matters obviously weigh- 
ed with the learned Judge, The explana- 
tion which the petitioner gave viz, the 
after the service of writ of summons the; 
contacted their Bombay Solicitors whs 
after perusal of the papers in the early 
part of June, 1975 advised them to maka 
an application for stay and that the peti- 
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tioners’ representative at Calcutta con- 
tacted the Solicitors at Calcutta and after 
taking their advice had to bring some 
papers from Bombay before they could 
file the application—lacks particulars. No- 
thing is said definitely as to when the 
Bombay Solicitors were contacted and 
when the latter advised or when the ad- 
vice of the Caleutta Solicitors was obtain- 
ed or what were the papers brought from 
Bombay, who were the persons involved, 
what were the correspondence in the 
matter. Nothing is stated clearly. In fact 
Mr. Mukherjee appearing on behalf of the 
appellants at one stage sought to fill up 
the lacuna by filing an additional affida- 
vit before us, After some anxious consi- 
deration, while we are unable to say 
that there is no force in some of the con- 
tentions of Mr, Mukherjee such as, when 
he made submissions about the question 
of onus and while we even concede that 
if we had been in the trial court we might 
have taken a contrary decision, all the 
same, it will not be proper for us to sub- 
stitute our own discretion for that of the 
trial court. We cannot say that the discre- 
tion exercised was capricious or arbi- 
trary or such that the same requires to 
be interfered with, It is an established 
principle that a party wanting to stay the 
proceedings should apply promptiy and 
if it-doeg not the same affords a ground 
on which the discretion is liable to be 
exercised by the court against him. It is 
also equally established that application 
for stay must show not only that he is 


now but also he was at the 
time of the commencement of the 
proceedings ready and willing to 


do everything necessary for the proper 
conduct of the arbitration. Mr, Mitra ad- 
dressed us at length on this aspect of the 
matter on which the lower court at- 
tached some importance, Not only the 
application for stay was made actually 
after the time for filing the written state- 
ment expired but although a very heavy 
amount was involved the petitioners took 
no steps to refer the matter to arbitra- 
tion. Mr, Mitra submitted that their con- 
duct was consistent with the abs2nce of 
a genuine desire to proceed with the pro- 
ceedings, There was no single overt act 
which would show that the petitioners 
were genuinely eager to settle the dis- 
pute by taking recourse to legal proceed- 
ings. It cannot be said that there is no 
substance in those submissions of Mr. 
Mitra. It-is true that mere delay in pro- 
ceeding with the arbitration is not neces- 


sarily a bar to a stay being granted - on 
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the application cf a party guilty of delay 
but it cannot be said that the question of 
delay cannot be a consideration for exer- 
cise of the discretion in the matter of 
stay. It will be noted that in the case cf 
State of Uttar Pradesh v. Janki Saran 
reported in AIR 1972 SC 2071 to which 
our attention was drawn by Mr, Mitra 
the Supreme Court took into view the 
long delay involved in that case after 
the institution of the suit and the fact 
that the suit was for a very heavy amount, 
The said two factors are very much pre- 
sent in the present case. 

The appeal, therefore, fails and is dis- 
missed with costs, 

SANKAR PRASAD 
I agree, 


MITRA, C. Ju— 


Appeal dismissed. 
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MRS. JYOTIRMOYEE NAG, J. 
Smt. Jagat Janani Debi, Petitioner v. 
Smt. Jyotsna Basu, Opposite Party. 


Civil Revision No. 1303 of 1975, D/- 
3-4-1978. 
Civil P. C. (5 of 1908), O. 9 R. 13 — 


Applicatión to set aside ex parte decree 
— Also appeal preferred — Rejection of 
memorandum of appeal as barred by 
limitation during pendency of applica- 
tion for restoration — Tantamounts to 
dismissal of appeal — Court passing 
ex parte decree has no jurisdiction 
thereafter to entertain restoration appli- 
eation, (Limitation Act (36 of 1963), S. 3.) 
AIR 1956 SC 367, AIR 1954 SC 73, AIR 
1921 Cal 415 Rel, on. AIR 1968 SC 488 
Referred f : 

(Para 5) 

Anno: AIR Comm. Limitation Act (5th 
Edn.) S. 3 N. 2; C. P. C. (8th Edn.) O, 9 
R. 13 N. 11. 
Cases Referred ; 
AIR 1968 SC 488 
AIR 1956 SC 367 
AIR 1954 SC. 73: 1954 Cri LJ 31 
AIR 1952 Bom 157 
AIR 1949 Bom 400 
AIR 1921 Cal 415 r 

Mohendra Nath Ghoshal, for Petitioner; 
Sushanta Chatterjee and Mrs, Bulu 
Chatterjee, for Opposite Party, 

ORDER :— Along with the Rule, there 
is an application u/s 5 of the Limitation 
Act in respect of the instant revisional 
application. By an order dated 8-4-75, 


EV/EV/B 931/78/AS/DVT, 


Chronological Paras 


phe Be fe op 





A. LR. 


P. K, Banerjee, J. when issuing the 
Rule directed that the. application for 
condonation of delay be considered at 
the time of hearing of the Rule, In that 
application in paras 4 and 5 an explana- 
tion has been given by the petitioner 
why the revisional application could not 
be filed in time. I am satisfied with the 
explanation given and accordingly I con- 
done the delay and I take up, the 
matter (the revisional application) for 
hearing. 

2. This revisional application is made 
against the judgment and order dated 
10th Dec. 1974 passed by Sri S. K. 
Biswas, Additional District Judge, 2nd 
Court, Howrah, passed in Misc. Appeal 
No, 39 of 1974 reversing the order made 
in Misc. Case No, 41 of 1¢71 by the 
learned Munsif, 1st Court, Howrah. The 
petitioner filed a Title Suit, being Title 
Suit No. 140 of 1967 for dissolution of 
partnership and for accounts, The defen- 
dants Nos, 1 and 2 appeared in the suit 
and filed written statement. A decree 
was passed on 16-11-71 ex parte as the 
defendants failed to appear or to take 
any steps. Against that ex parte decree 
an appeal was preferred. At the same 
time an application for restoration under 
O. 9, R. 18, CPC was also made before 
the learned Munsif. As no steps for 
stay of hearing of the appeal. was taken 
it was disposed of before the restoration 
matter was taken up by the learned 
Munsif. So far as the appeal was con- 
cerned the memo. of appeal was rejected 
as being out of the application for con- 
donation of delay being also rejected. 
But no appeal was preferred against the 
order of rejection. of the memo. of 
appeal passed by the learned Judge. 
When the restoration matter came up 
before the learned Munsif he dismissed 
it on the ground that as the appeal had 
been disposed of he was not competent to 
hear the matter under O. 9 R, 13 of the 
C. P. C. Against that order the opposite 
party preferred an appeal, The lower 


appellate court remitted the case back 
to the learned Munsif on the ground 
that the rejection of memo. of appeal 


ig not dismissal of the appeal and, there- 
fore, the lower court's judgment and 
decree did not merge with the appellate 
decree, Against that order of the lower 
appellate court the present petitioner 
has come up in revision. 


3. The question before me is whether 
the rejection of the memo. of appeal 
tantamounts to rejection of the appeal 
and whether the judgment of the learned 
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Munsif merges in the order of the ap- 
pellate court. The learned Munsif was of 
the view that he had no jurisdiction to 
set aside the ex parte decree under O. $ 
R. 13, C. P, C. after the same has been 
affirmed by the appellate court by rejec- 
tion of the memo. of appeal and accord- 
ing to him, whether the appeal was dis~ 
missed on merits or it was dismissed 
summarily, as in the present: case, a3 
being time barred, is irrelevant, Accord- 
ingly the decree of the original court 
had merged in the order of the appellate 
court by rejection of the memo. of 
appeal and, therefore, he was incom- 
petent to hear the restoration matter 
The lower appellate court Judge, how- 
ever, found that rejection of memo, of 
appeal is not the same as rejecting the 
appeal or dismissing the appeal. Hence 
there can be no merger of the decre2 
passed by the Court below with that o£ 
the order passed by the learned Judg2 
in appeal, Hence there was no bar for 
learned Munsif to hear the application 
under O, 9 R. 13 C. P. C. 


4. Mr. Susanta Kumar Chatterjee, Ad- 
vocate, appearing for the opp. party, 
argued that a memorandum of appeal is 
not equivalent to an appeal and in this 
connection he has referred me to th? 
decision reported in AIR 1968 SC 483 
(M/s. Lakshmiratan Engg. Works Ltd, v. 
Asst#, Commr. Sales Tax, Kanpur) where- 
in the expressions appeal and memo- 
randum of appeal have been interpreted 
as “making an appeal is not equivalent 
to the memorandum of appeal.” It has 
been held in that case that 


“Even under O. 41 of the Civil P, C. 
the expressions ‘appeal’ and ‘memorandum 


of appeal’ are used to denote two distinct | 


things, The appeal is the judicial exami- 
nation; the memorandum of appeal con- 
tains the grounds on which the judicial 
examination is invited. For purposes of 
limitation and for purpose of the rules 
of the Court it is. required that a written 
memorandum of appeal shall be filec. 
When the proviso speaks of the enter- 
tainment of the appeal, it means that th2 
appeal such as was filed will not be ad- 
mitted to consideration unless there is 
satisfactory proof available of the mak- 
ing of the deposit of admitted tax as 
required under the U. P. Sales Tax Act 
and Rules.” 


That case did not decide the question 
as to the effect of rejection of memo. of 
appeal on the ground of limitation. For 
that purpose -reference may be made t 
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the case reported in AIR 1956 SC 367 
(M/s, Mela Ram & Sons, v. Commr. of 
Income Tax Punjab), When discussing 
this aspect of the matter their Lordships 
found as follows: (at P. 371) 


“The question still remains whether 
the view taken in AIR 1949 Bom 400 
and AIR 1952 Bom 157 that ar appeal 
which is filed beyond the period of 
limitation is, in the eye of law, no 
appeal, unless and until there is a con- 
donation of delay, and that, in conse- 
quence, an order passed thereon cannot 
be held to be passed in appeal so as to 
fall within S. 31, is right, A right of 
appeal is a substantive right, and is a 
creature of the statute, 


S. 30 (1) confers on the assessee a right 
of appeal against certain orders, and an 
order of assessment u/s 23 is one of 
them. The appellant, therefore, had a 
substantive right u/s 30(1) to prefer 
appeals against orders of assessment 
made by the Income Tax Officer”, 


Their Lordships further held that: 

“If an appeal is not presented within 
that time does that cease to be an appeal 
as provided u/s 30(1)?. 


It is well-established that rules of 
limitation pertain to the domain of ad- 
jectival law, and that they operate only 
to bar the remedy but not to extinguish 
the right, An appeal preferred in accord- 
ance with S. 30(1) must, therefore, be 
an appeal in the eye of law, though 
having been presented beyond the period 
mentioned in S. 30(2) it is liable to be 
dismissed in limine, There might be a 
provision in the statute that at the end 
of the period of limitation prescribed, 
the right would be extinguished as for 
example, S, 28, Limitation Act, but there 
is none such here.” 

* * * * * 

On the other hand, in conferring a 
right of appeal u/s 30(1) and prescribing 
a period of limitation for the exercise 
thereof separately u/s 30(2) the Legis- 
lature has evinced an intention to main- 
tain the distinction well recognised under 
the general law between what is a sub- 
stantive right and what is a matter of 
procedural law. Sir Dinshaw Mulla con- 
struing the word ‘appeal’ in the third 
column of Art, 182 Limitation Act, ob- 
served : 


There is no definition of appeal in the 
Civil P. C. but their Lordships have no 
doubt that any application by a party to 
an appellate court asking it to set aside 
or revise a decision of a subordinate 
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court is an appeal within the ordinary 
acceptation of the term, and that it is no 
less an appeal because it is irregular or 
incompetent, 
* * * * +k 

In Raja Kulkarni v. State of Bombay 
AIR 1954 SC 73 at p. 74; in Promotho 
Nath Roy v. W, A. Lee, AIR 1921 Cal 
415 an order dismissing ar application 
as barred by limitation after rejecting 
an application u/s 5, Limitation Act, to 
excuse the delay in presentation was 
held to be passed on appeal within the 
meaning of 8. 109 C. P, C. 

5. In view of the principles laid down 
in the above decisions, I must find that 
the learned Munsif was right in refusing 
to hear the matter under O, 9 R. 13 
C. P. C. after the memorandum of appeal 
was rejected by the learned Judge on 
the ground of limitation as that was an 
order passed in appeal and thereby the 
judgment and decree of the trial court 
was affirmed. is” 


6. Accordingly, I set aside the order 
of the learned Judge dated 10-12-70 (74) 
and affirm the judgment passed by the 
learned Munsif and make the Rule 
absolute. 


7. I make no order as to costs. 
Rule made absolute, 


AIR 1978 CALCUTTA 394 
MRS, PRATIBHA BONNERJEA, J, 


Nripati Nath Dutt and others, Peti- 
tioners v. Smt, Rajlakshmi Biswas and 
others Respondents. 

Suit No, 2470 of 1966 D/- 15-3-1978. 

Civil P. C. (5 of 1908), O. 22, 
R. 9 (2) — “Sufficient Cause” — Absence 
of knowledge about suit — Whether 
sufficient cause, 


A plaintiff has a duty to take care of 
and prosecute his suit diligently and he 
must be vigilant about the fate of the 
suit. This duty to be diligent and vigi- 
lant can only arise if he has knowledge 
of the pending suit, If in spite of his 
knowledge the suit abateg due to the 
death of the defendant and thereafter 
the plaintiff comes tc court with a case 
that he was not aware of the defendants 
death earlier, that will not amount to 
“sufficient cause’, The plaintiff has to 
prove further that he was diligent and 
vigilant regarding the suit and that he 
was prevented from knowing about the 
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death -due to the facts beyond his con- 
trol. The abatement of the suit would 
be a prima facie evidence of his culpa- 
ble negligence and/or lack of vigilance. 
Hence he has to satisfy the court by 
stating and establishing facts which 
prevented him from knowing about the 
death earlier. This obligation arises cut 
of his knowledge and duty to prosecute 
the suit diligently. The Court will exer- 
cise its discretion in favour of the plain- 
tiff only after getting satisfactory expla- 
nation from him about his delay in 
coming to Court which the Court would 
accept as “sufficient cause”. AIR 1962 
SC 361 and AIR 1964 SC 215 Foll 
(Para 5) 

Where the legal representatives of the 
deceased plaintiff though knew about 
the death of the plaintiff but did not 
know about the filing of suit by him 
and the representatives applied for their 
substitution by condoning the delay on 
coming to know about the factum of 
suit, it could not be said that there was 
not sufficient cause for delay, 

(Para 6): 

Anno: AIR Comm, C, P, C. (8th Edn.), 

O. 22, R, 9 N. 8, 


Cases Referred: Chronological Paras 

AIR 1964 SC 215 

AIR 1962 SC 261 4 
ORDER :— This is an application 


by the heirs and legal representatives of 
the deceased Pashupati Nath Dutt, the 
plaintiff No. 2 in the above suit for con- 
donation of delay in making the appli- 
cation and for their substitution in his 
place and stead by setting aside abate~ 
ment of the suit so far ag the deceased 
plaintiff No. 2 is concerned, The above 
suit was instituted by the deceased 
Pashupati along with other co-plaintifis 
in December, 1966 against the defendants 
for recovery of damages of Rs, 4,21,125/« 
and other reliefs, During the pendency 
of the suit, on 6th Dec, 1976, Pashupati 
died intestate leaving him surviving his 
widow, 2 sons and 4 daughters, Subse- 
quently the daughters executed a deed 
of release dated 18th March, 1971 in res« 
pect of their shares in their father’s 
estate. The present applicants are the 
widow and the 2 sons of the deceased 
Pashupati Nath Dutt. 

2. In the petition, the applicants alleg~ 
ed that they had no knowledge of this 
pending suit and for the first time they 
came to know about this suit from 
Nripati Nath Dutt, the plaintiff No. I 
herein on 19th Jan. 1978. Due to afore- 
said facts no application for substitution 
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could be made earlier, These allegations 
are made in paras 6, 7 and 8 of the 
petition, The present application wes 
taken out on 1st Feb. 1978. 

3. The defendant No. 3 Nishit K-. 
Biswas has affirmed the affidavit-ir- 
opposition for -self and on behalf of tke 
other defendants denying the applicant's 
allegation of knowledge of the suit on 
19th Jan, 1978 from Nripati Nath Dutt. 
The. said denial is contained in paras & 
and 9 of the affidavit dated 14th Feb. 
1978. It is to be noted that Nishit Kr, has 
verified the said two paras of his af- 
davit as “True to his knowledge.” Nishit 
Kr. cannot have any personal knowledge 
of any discussion or conversation bez- 
-ween the applicants and: Nripati con- 
cerning the above suit and as such his 
allegation of personal knowledge as 
alleged in the said affidavit .camnot be 
accepted as true, The applicants there- 
after filed an affidavit of reply on 21st 
‘Feb, 1978 reiterating the allegations in 
the petition, Nripati Nath Dutt also filed 
a supporting affidavit on 21st Feb. 1978 
admitting the applicant’s case that they 
came to know about this suit fron 
Nripati on or about 19th Jan. 1978. The 
defendants with the leave of court coud 
have filed a supplementary affidavit con- 
tradicting Nripati’s allegation in his. affi- 
davit but no such step was taken by the 
defendants, The result ig that Nripatis 
said statements are going unchallenged. 
I therefore, hold that the applicanis 
came to know about the above suit cn 
19th Jan, 1978, 


4. Mr, J. N. Roy learned counsel for 
the respondents. strongly relies on AIR 
1962 SC 361 and ATR 1964 SC 215 and sub- 
mitted that “sufficient cause” should not 
be liberally construed. He also submitted 
that mere statement of belated knowledge 
of the suit on 19th Jan..1978 as alleged 
by the applicants was not enough. The ap- 
plicants will have to explain the circum- 
stances which prevented them from getting 
the information of the suit earlier and 
they will have to establish those facts zs 
otherwise they will fail to prove “suffi- 
cient cause.” No such facts have been 
pleaded in the petition. He further sut- 
mits that unless the delay is explained to 
the satisfaction of the court in the manner 
mentioned in AIR 1962 SC 361 and AIR 
1964 SC 215 the discretion of the court 
cannot be exercised in favour of the ap- 
plicants, Mr. Roy strongly relies on head 
note (b) at page 216 of AIR 1964 SC 215 
Union of India v. Ram Charan, as follows 
(at p. 219):— >- ; : 
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“There is no question of construing the 
expression ‘sufficient cause’ ‘liberally 
either because the party in defatlt is the 
Government or because the question 
arises in connection with the impleading 
of the legal representatives of the de- 
ceased respondent. The provisions of the 
Code are with a view to advance the 
cause of justice, Of course, the Court, in 
considering whether the appellant has 
established sufficient cause for his not 
continuing the suit in time or for not ap- 
plying for the setting aside of the abate- 
ment within time, need not be cverstrict 
in expecting such proof of the suggested . 
cause as it would accept for holding cer- 
tain fact established, both because the 
question does not relate to the merits of 
the dispute between the parties and be- 
cause if the abatement is set aside, the 
merits of the dispute can be determined 
while, if the abatement is not set aside, 
the appellant is deprived of proving his 
claim on account of his culpable negli- 
gence or lack of vigilance, This, nowever, 
does not mean that the Court should 
readily accept whatever the appellant 
alleges to explain away his default. It 
has to scrutinize it and would be fully 
justified in considering the merits of the 
evidence led to establish the caus2 for the 
appellants default in applying within 
time for the impleading of the legal re- 
presentatives of the deceased or for 
setting aside the abatement, It is true 
that it is no duty of the appellant to make 
regular enquiries from time to time about 
the health or existence of the respondent, 
but it does not mean that the mere fact 
of the appellant’s coming to know of the 
respondent’s death belatedly will, by it- 
self, justify his application for setting 
aside the abatement, That is not the law. 
Rule 9 of O. XXII of the Code requires 
the plaintiff to prove that he was pre- 
vented by any sufficient cause from con- 
tinuing the suit. The mere allegation 
about his not coming to know of the 
death of the opposite party is not suffi- 
cient. He had to state reasons which, ac- 
cording to him, led to his not knowing of 
the death of the defendant within rea- 
sonable time and to establish those rea- 
sons to the satisfaction’ of the Court, 
specially when the correctness of those 
reasons is challenged by the legal repre- 
sentatives of the deceased who have 
secured a valuable right on the abate- 
ment of the suit, It is for the appellant, 
in the first instance, to allege why he did 
not know of the death of the respondent 
earlier or why he could-not know about 
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it despite his efforts, if he had'made any 
efforts on having some cause to ap- 
prehend that the respondent might have 
died, The correctness of hig reasons can 
be challenged by the other party. The 
Court will then decide how far those rea- 
sons have been established and suffice to 
hold that the appellant had sufficient 
cause for not making an application to 
bring the legal representatives of the de- 
ceased respondent earlier on the record.” 


5. The principle which can be deduc~ 
ed from the above para is a very simple 
one. A plaintiff has a duty to take 
care of and prosecute his suit diligently 
and he must be vigilant about the fate of 
the suit. This duty to be diligent and 
vigilant can only arise if he has know- 
ledge of the pending suit, If in spite of his 
knowledge the suit abates due to the 
death of the defendant and thereafter 
the plaintiff comes to court with a cause 
that he was not aware of the defendant’s 
death earlier, that will not amount to 
“sufficient cause.” The plairtiff has to 
prove further that he was diligent and 
vigilant regarding the suit and that he 
was prevented from knowing about the 
death due to the facts beyond his con- 


trol. The abatement of the suit 
would be a prima facie evidence 
of his culpable negligence and/or 
lack of vigilance. Hence he has 


to satisfy the court by stating and 
establishing facts which prevented him 
from knowing about the death earlier, 
This obligation arises out of his know- 
ledge and duty to prosecute the suit dili- 
gently. The Court will exercise. its dis- 
cretion in favour of the plaintiff only 
after getting satisfactory explanation from 
him about his delay in coming to Court 
which the Court would accept as "suffi- 
cient cause.” 


6. But the facts of this case are en- 
tirely different from that of the two 
Supreme Court cases relied on by Mr. 
Roy. Here the applicants had knowledge 
of the death but no knowledge of the 
suit, Under the circumstances can it be 
said that the applicants were duty bound 
to prosecute this unknown suit diligently 
prior to their date of knowledge? Can it 
be said that their ‘no knowledge of the 
suit? amounted to “culpable negligence” 


or “lack of diligence’ on their 
part? In my opinion there can- 
not be any duty towards an unknown 


thing or a person. Negligence presupposes 
existence of a duty to take care of a 
thing er a person, If there is no such 
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duty, there cannot be any negligence also, 
It is evident that the applicancs had no 
knowledge of the suit prior to 19-1-1978, 
therefore, they had no duty tc prosecute 
the same diligently prior to thet date and 
consequently they cannot commit any 
breach of such non-existent duty. No au~ 
thority has been cited before me that even 
in such a case the court can in“er “culpa 
ble negligence” or “lack of diligence” on 
the part of the applicants and ask them 
to explain the same, What is “sufficient 
cause” would depend on the facts and 
circumstances of each case and would 
vary according to the facts of each case. 
I agree that “sufficient cause” should not 
be liberally construed but thig expres- 
sion must be reasonably construed on the 
basis of facts of each case, In my opinion 
“sufficient cause” has been shown by the 
applicants, Mr. J. N, Roy further submitt~ 
ed that the applicants have failed to ex» 
plain delay day by day from 19tk Jan. 1978 
to lst Feb, 1978 when the applization was 
in fact taken out, But it is evident that 
the applicants had to take steps in the 
meantime for instructing their Advocate 
on record, to make arrangements for gett- 
ing the petition drafted and finalized and 
to take all other steps necessary for tak~ 
ing out the application within that period, 
Although these facts have not been men- 
tioned in the petition but without such 
steps the application could not have been 
made ready on Ist Feb. 1978. The court 
should not be overstrict in expeeting proof 
of aforesaid facts, In view of the above 
I feel that the time taken from 19th Jan. 
1978 to 1st Feb. 1978 in preparing the ap- . 
plication is reasonable, There will be 
orders in terms of prayers ‘A’, ’B,’ ‘C; 
'D of the master’s summons. Such 
amendment to be effected on the 
basis of the signed copy of the minutes of 
this order within a fortnight from date. 
The plaintiffs are given liberty to re- 
verify the amended plaint. The defendant 
will file their additional wricten state~ 
ment, if any, within a fortnight from the 
date of the service of the amended plaint 
on them which is to be servei within a 
week after the amendment is effected. 
Cross order for discovery, if any, by let« 
ters within a week from the cate of the 
filing of the additional written statement 
by the defendants. Inspection forthwith. 
The suit to appear in the list 
after 10 weeks. The applizants will 
pay to the defendants the cost of the 
application and will pay and Dear their 
own costs, All parties and the department 
to act on the signed copy of the minute 
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of this order on the usual undertaking of: 


the applicant’s. Advocate on Record t3 
draw up and complete the order, . 
Application allowec. 
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RAMENDRA MOHAN DATTA J, 
Sanjay Trading Company, Petitioner v. 
M/s. Dal Chemical N. V. and others, 

Respondents. 

Suit No, 241 of 1976, D/- 7-2-1978. 

{A) Letters Patent (Cal.), Cl 12 — 
Leave to file suit — Revocation of — 
Mere allegation of “more convenience” 
— Not sufficient. i 

Where, the court in Calcutta granted 
leave to institute a suit on the basis cf 
necessary averments relating to its juris- 
diction in the plaint and the - defendart 
sought revocation of the leave on the 
allegation that the trial of the suit would 
be more convenient in the court at Delhi, 

Held that mere allegation by the de- 
fendant would not be sufficient for reve- 
cation of the leave, He should have satis~ 
fied the . court that the balance of cor- 
venience wag overwhelmingly in favour 
of the suit being tried at Delhi, Mere 
tilting of balance on one side or the other 
would not be enough. AIR 1952 Cal © 
and AIR 1952 Cal 645; AIR 1970 Cal 394, 
Foll. (Paras 3, 5) 
- Anno: AIR Man (3rd Edn.) Letters 
Patent (Cal) Cl. 12 N. 10. 


(B) Letters Patent (Cal), Cl 12 — 
Leave to file suit — Revocation — Apg- 
plication filed at late stage —— Not mair- 
tainable, AIR 1949 Cal 495; AIR 1953 SC 
472 Foll. (Paras 6, 7, 8) 


Anno: AIR Manual (8rd Edn) Letters 
Patent (Cal) Cl. 12 N. 10. - 

Cases Referred: Chronological Paras 
AIR 1970 Cal 394 

AIR 1953 SC 472 

AIR 1952 Cal 82 

AIR 1952 Cal 645 
AIR 1949 Cal 495 ; 


Nog yao 


ORDER :— This is an application fer 
revocation of leave granted under cl, 12 
of the Letters Patent. 1865. The suit wes 
filed on April 29, 1976, inter alia, fcr 
damages for breach of contract entered 
into in Calcutta within the jurisdiction 
of this Court, The contract was for the 
sale of 5 M. Tons of Dalapon at the rate 
of Rs. 15,000/- per M. T. The plainticf 
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applied for delivery but the defendant 
Nb. 1 failed and neglected to deliver 
within the time mentioned in the. con- 
tract or within a reasonable time there- 
acter and repudiated the said contract. 
The plaintiff accepted the repudiation. 
The plaintiff claimed damages on the 
bzsis of the difference between the con- 
tract rate and the market rate and prayed 
fcr a decree for Rs, 75,000/-. The defen- 
dant No, i is a foreign company and 
czrries on business from its branch office 
a Hindusthan Times House, Kasturba 
Marg, New Delhi outside the jurisdiction 
o: this Court. The defendant No, 2 also 
czrries on business at the same address in 
New Delhi, 


2. From the averments made in the 
paint and from the correspondence on 
record herein it appearg that the juris- 
d-ction to try and to entertain the suit by 
tLis Court has been invoked on the basis 
tLat the contract was entered into in Cal- 
citta within its jurisdiction, Accordingly, 
if ig contended that leave under cl. 12 was 
properly granted, 


3. In the petition the petitioner defen- 
dant No, I has denied that any oral 
azreement was entered into in Calcutta. 
Ee that as it may, that is a question which 
might ultimately be decided at the trial 
but it is sufficient for the present to say 
that the necessary averments relating to 
jerisdiction have been made in the plaint 
aad nothing could be shown from the 
csrrespondence as to why the Court 
saould not have proceeded on that basis 
aad granted leave under cl. 12 of the 
Letters Patent at the time of the institu- 
tion of this suit, 


' 4. On behalf of the petitioner defen- 
dant it has been stated in the petition 
herein that “the entire evidence to be led 
ky your petitioner on the issues relating 
te' the contract is at New Delhi and it 
would be much convenient for your peti= 
toner if the trial of the said suit takes 
pace at New Delbi. It ig further alleged 
taat the plaintiff (wrongly stated ag peti- 
tSner) has really no place of business at 
Calcutta ‘but its business is carried on 
fsom Assam and the correspondence also 
teok place from Assam. Moreover, the 
goods also are supposed to be delivered 
tom Bombay to Assam and the market 
price of the goods would be the market 
pice either of Bombay or of Assam but 
not of Caleutta, 


5. In my opinion, as stated above the 
paint contains averments that this Court 
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has jurisdiction to try and to entertain 
the suit. If the defendant’ would choose 
to urge that the balance of convenience 
is in his favour it would not be sufficient 
to allege and satisfy the Court that it 
would be “much more convenient” if the 
trial of the said suit would take place at 
New Delhi, He has to satisfy the Court 
that such balance of convenience is over- 
whelmingly in favour of the suit being 
tried at New Delhi, Mere tilting of 
balance on one side or the other would 
not be enough. The Court has to consider 
and satisfy itself, from the materials be- 
fore it, that if the suit‘is allowed to pro- 
ceed in the Court where it has been insti- 
tuted then it would amount to gross in- 
justice to the petitioner for revocation of 
the grant of leave under clause 12, (Sea 
Bimal Singh Kothari v. Muir Mills Co. 
Ltd, AIR 1952 Cal 645 and Rekhab Chand 
Jain v. Paras Das Bhartiya, AIR 1970 Cal 
394). It would be of no avail to the de- 
fendant to allege that even the plaintiff's 
business is carried on from Assam ‘and 
the correspondence was exchanged there- 
from, For, the plaintiff has undoubtedly 
the choice of forum, As stated above, if 
the Court, which the plaintiff has chosen, 
has otherwise jurisdiction to entertain and 
to try the claim of the plaintiff then such 
choice of forum by the plaintiff cannot be 
disturbed except on the ground of balance 
of convenience. (See Parasram Harnandrai 
v. Chitandas, AIR 1952 Cal 82). 


6. Even apart from the above, Mr. 
Shome appearing on behalf of the plain- 
tiff has taken a very vital point. It is 
urged that the revocation of the grant of 
leave under cl, 12 is a discretionary order 
and such discretion should not be exer- 
cised if the defendant ig guilty of gross 


delay. Here the facts would show that the ` 


defendant has not applied at the earliest 
opportunity and has allowed the suit to 
reach the hearing 
following steps. After the suit was filed 
on April, 29, 1976 the writ of summons 
was served on the defendant No, 1 on 
Aug. 31, 1976. Thereafter on Sept. 18, 
1976 the petitioner entered appearance 
and on Nov, 3, 1976 made an application, 
inter alia, for extension of time to file 
the written statement and obtained an 
order on Dec, 21, 1976 extending such 
time till 21st Feb, 1977. Thereafter on 
18th Feb, 1977 the defendant No, 1 for 
-the second time made an application for 
particulars asked for by their letters 
dated ist Dec. 1976, By an order dated 
21st April, 1977 inspection of certain 





letters was directed and the time to file ` 


stage by taking the- 
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the written statement was extended till a 
fortnight and directions for early hearing 
were also given. The suit was directed to 
appear in the prospective list 8 weeks 
hence, Thereafter inspection was offered 
to the petitioner between 22nd April, 1977 
and 27th April 1977. Even thereafter the 
defendant No. 1 did not file ‘ts written 
statement and on 5th May,.1377 for the 
third time made the application for ex- 
tension of time to file its written state- 
ment. Thereafter on 24th May, 1977 - an 
order was made extending the time to 
file the written statement upon payment 
of costs assessed at 20 G; Ms. Thereafter 
on 26th May, 1977 the written state- 
ment was filed after payment of costs. 
On 22nd Aug, 1977 the plaintiff affirmed 
its . affidavit of documents but even 
then nothing was done on behalf of 
the petitioner until Ist Dec. 1977 when the 
present application was affirmed. There- 
after on 23rd Dec, 1977 the petitioner took 
out the Notice of Motion herein, ` 


7. The suit is now almost ripe for 
hearing and it would undoubtedly cause 
prejudice to the plaintiff if the grant of 
leave under cl, 12 is revoked at this stage 
of the proceeding. The application has to 
be made at an earlier stage of the suit. 
Even no satisfactory reason has been 
given:as to why at this stage the peti- 
tioner thought it fit to make this applica- 
tion, (See Madan Lal Jalan v. Madanlal 
AIR 1949 Cal 495). In the case of Chit- 
taranjan Mukherjee v, Barhoo Mahto, 
AIR 1953 SC 472, the Supreme Court held 
that the proceedings in the suit had been 
allowed to reach a stage where it would 
result in a grave injustice if the court 
were to hold that the forum convenient 
was not the court where the suit was 
filed, Under such circumstances it was 
held that leave granted should not be 
revoked. l 


8. It is true that in the Supreme Court 
case the defendant took the advantage of 
participating in the interlocutory proceed- 
ing but in the facts and circumstances of 
the case before me also, I consider, that 
delay herein is of a serious nature and 
leave should not be revoked at this stage, 


. 9. The result therefore is that the ap“ 
plication must be and is hereby dismissed 
with costs, 

Application dismissed, 
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P. K. BANERJEE AND G. N. RAY, JJ. 


Dhane Ali Mia and others, Appellants 
v. Sobhan Ali and others, Respondents. 

A. F. O. D, No, 990/1964, D/- 11-10-1977. 

(A) Succession Act (39 of 1925), Ss. 218, 
273 and 283 — Application for grant of 
letters of administration — Question of 
title. 


In a proceeding for grant of letters of 
administration it is not for the court to 
decide the question of title, The Court’s 
duty is precisely to consider whether th? 
will had been genuinely made by the tes- 
tator out of his free volition and it had 
been properly executed and attested in 
accordance with law and the testator had 
testamentary capacity to execute it. A 
will may not be permissible under th2 
Mohammaden law and valid title maz 
not pass because of some infirmity in tha 
will under the Mohammaden law but suca 
contention is foreign to the scope of pro- 
bate proceeding or a proceeding for grat 
of letters of administration. AIR 1935 
Cal 154 Relied on. (Para E) 

Anno: AIR Manual (3rd Edn.) Suce. 
Act S. 218, N., 8, 5. 273, N. 4, S. 283, N. 14. 


(B) Succession Act (39 of 1925), Ss. 24+, 
245 — Application by minor executor 
duly represented by certificated guardiaa 
~~ Maintainable. 

There is no difference in substance be~ 
tween an application for grant of letters 
of administration by a certificated 
guardian representing the minor executar 
and an application by the minor executcr 
through the certificated. guardian and dit- 
ference, if any, between two such applice- 
tions is of mere technicality. There is no 
bar under Ss, 244 and 245 to make suca 
application, (Para £E) 

Anno: AIR Manual (8rd Edn.) Suce. 
Act, S. 244, N. 1, S. 245, N. 1. 


Cases Referred: Chronological Parzs 
AIR 1964 Ker 204 4 
AIR 1935 Cal 154 ' F 
AIR 1924 All 20: ILR 46 All 28 4 


Amal Chandra Roy and Basanta Kr. 
Dutt, for Appellants; Panchanan Pal, and 
Amar Nath Dhole, for Respondents, 


G. N, RAY, J.:— This appeal arises ovt 
of the judgment and decree passed in 
O. C. Suit No. 7 of 1959 (Letters of Ad- 
ministration) of the Court of the learned 
District Judge, Jalpaiguri, wherein aa 
application for grant of letters of adminis- 
tration was made by the petitioners 
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Sohan Ali and Abed Ali through their 
certificated guardian mother Naharbi 


Bewa. The said minor petitioners prayed 
for letters of administration to the estate 
of the deceased Dhanbi Bewa on the basis 
of the last will and testament made by her 
bequeathing all her properties.tothe said 
petitioners who were also appointed execu- 
tors under the said will, One Jabed Ali 
died leaving two wives, namely, Dhanbi 
Bewa and Naharbi Bewa. The said Jabed 
Ali had another wife named Dhado Bibi 
who had pre-deceased her husband leav- 
ing a son Abdul Jubbar who was alive. 
Dhanbi Bewa was childless and she died 
on the 9th Kartick, 1364 B, S. leaving be- 
hind the will in question in respect of 
which the aforesaid letters of administra- 
tion had been prayed for. By the afore- 
said will, the said Dhanbi Bewa had be- 
queéathed all her properties to the sons of 
Naharbi Bewa. One Dhane Ali who was 
the uterine brother of the deceased 
Dhanbi Bewa and her other heirs con- 
tested the aforesaid application for letters 
of administration by filing two separate 
sets of written objection. One of such sets 
of written petition was filed by Dhane 
Ali himself, It was contended by the said 
objectors including Dhane Ali that the 
alleged will annexed to the letters of ad- 
ministration was not the last will and 
testament of the deceased Dhanbi Bewa 
and that the said Dhanbi Bewa had never 
executed any such will and had not au- 
thorised any person to write her name on 

such will nor did she put her thumb im- ` 
pression in any such writing, It was also 
contended that the applicant was not en- 
titled to get letters of administration, The 
objectors further contended that the 
alleged will was forged, collusive and con- 


- cocted and Dhanbi Bewa was sld and 


very ill and had no testamentary capacity 
at the time of the execution of the alleg- 
ed will. 


2. The learned District Judge after 
hearing the materials on record and evi- 
dences adduced by the parties allowed 
the said application for grant of Letters of 
administration and directed that letters of 
administration with the copy of the said 
will annexed should be granted to 
Naharbi Bewa on behalf of the minor ap- 
plicants until the said minor applicants 
had attained majority on furnishing an 
administration bond by the said Naharbi 
Bewa for such amount ag would be deter- 
mined by the Court after obtaining the 
Collector’s report as to valuation of the 
estate of the. deceased and on payment of 
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‘duty’ ‘according: to. the ` valiation of the: 
estate of ‘the deceased. ries 


3. The objectors being: a by’ 


the judgment and-decree passed in the 
said O, C, Suit No, 7 of 1959 preferred the 
instant’ appeal ‘to this Court, z 


4. Mr A.C, ‘Roy the learned Advocate 
appearing. for the appellants contended 
thet on-the face of the alleged will no 
Letters of administration should have 
been granted by the Court inasmuch. as 
such will purporting to bequeath the 
entire estate of the deceased in favour of 
some co-sharers was opposed to Moham- 
maden law and as such the said will was 
void ab initio, Mr. Roy contended that 
when such will cannot be lawfully made 
under the Mohammaden law the Probate 
Court should not grant any letters of ad- 
ministration on the basis of a void will. 
It was no longer necessary for the Pro- 
bate Court to decide the cases of the par- 
ties on merit because the alleged will be- 
ing void under the Mohammaden Law, 
the application for letters of administra- 
tion on the strength of a void will should 
have been thrown in limine, In this con- 
nection, Mr. Roy referred to Mulla's 
Mohammaden law and submitted that 
without the consent of an heir, a Moham- 
maden is not entitled to bequeath his or 
her estate to another co-sharer in its en- 
tirety and any will purporting to bequeath 
the entirety of the estate of a Mohamma- 
den in favour of an heir without the con- 
sent of the other heirs is void, being op- 
posed to Mohammaden law. Mr, Roy also 
referred to the decisions reported in ILR 
46 Allahabad 28: (AIR 1924 All 20) and 
AIR 1964 Ker 204 wherein it has been 
held that a will purporting to bequeath in 
favour of an heir the entire estate of the 
testator without the consent and approval 
of other heirs is contrary to the princi- 
ples of Mohammaden law and as such not 
operative. Mr, Roy next contended that 
in any event, the legatees and the ex- 
ecutors under the alleged will were ad- 
mittedly minorg and the said minors were 
applicants for the grant of letters of ad- 
ministration, Mr, Roy referred to Ss. 244 
and 245 of the Indian Succession Act and 
contended that the minors could not be 
the applicants for grant of letters of ad- 
ministration, Under the aforesaid provi- 
sions the certificated guardian of the 
minors could make an application for 
grant of letters of administration for the 
period for which the executors would not 
attain majority. In the instant case, how- 
ever, the minors themselves were ap- 
plicants and as such their applica- 
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“tion should have been thrown in limine 
for, being not maintainable 


in law. Mr. 
Roy also challenged the judgment and 
decree granting letters of administration 
to the certificated guerdian of zhe minors 
on the ground that the alleged will was 
not genuine and was fraudulently made 
at the instance of one Abhoy Charan Roy 
and the said will was never executed by 
the deceased Dhanbi Bewa out of her free 
volition and the said will was also not 
properly executed and/or attested, 


5. Mr, Pal the learned Advocate ap- 
pearing for the respondents however con- 
tended that it was not for the Probate 
Court to decide the question cf title and 
the Probate Court’s duty was precisely to 
consider whether the will had been 
genuinely made by the testator out of his 
or her free volition and the said will had 
been properly executed and attested in 
accordance with law and the testator had 


‘testamentary capacity to execute the will 


in question, Mr, Pal submitted that whe- 
ther under the Mohammaden law, the dis- 
position of the entire estate in favour of 
an heir was valid or not and whether by 
such will the legatee did not derive any 
title, was not the question to be decided 
in a proceeding for the grant of letters of 
administration. Mr, Pal submjtted that the 
decisions referred to by Mr. Rey had not 
considered the aforesaid question and in 
all those decisions it will appear that the 
title was challenged because of invalid 
will in a suit and not in any probate pro~ 
ceeding or in a proceeding under letters of 
administration. In this connection, Mr. 
Pal refers to the decision made in AIR 
1935 Cal 154 and submits that thig Court 
did not entertain the contention in a pro~ 
bate proceeding that under the will the 
title had not passed because such will 
was opposed to law: Relying on this deci- 
sion Mr. Pal submitted that a will may 
not be permissible under the Mohamma-~ 
den Law and valid title may nct pass be- 
cause of some infirmity in the will under 
the Mohammaden law but such contention 
is foreign to the scope of probate pro- 
ceeding or a proceeding for grant of let- 
ters of administration and the party may 
agitate such question separately in a suit 
if -he so desires, In our view, Mr. Pal is 
right in his submission and in the instant 
proceeding viz. the proceeding for grant 
of lettérs of administration we should not 
confine our attention as to whether the 
legatee under the will in question really 
derived any valid title to the properties 
bequeathed by the said will in view of 
bar of making such will under the 
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Mohammaden law ‘ without ‘consent of 


heirs., Accordingly, we hold: that the trial’ 


court was quite justified in considering 
the application for grant of letters of ad- 
ministration. on merit and not throwing 
the same simply on the view that the wil 
in question was opposed to Mohammader. 
law, Mr. Pal further submitted that let- 
ters of administration was granted to the 
guardian of the minors and not the minors 
themselves, Such grant was made to the 
guardian because the minors happen . to 
be the executors under the will It is only 
because the: guardian represents the minor 
executors, the grant of letters of admin- 
istration was made in her favour fora 
limited period and it is quite obvious tha: 
such grant of letters of administration to 
a guardian was not' made on an indepen- 
dent consideration of the claim of the 
guardian but because of . her being . the 
guardian of the minors, Mr. Pal submits 
that there is no bar. under Sections 244 
and 245 of the Indian Succession Act 
that the minor executors duly - represent- 
ed by a guardian should not make | any 
application. It has only been provided 
that in such circumstances, letters o£ 
administration should be granted to the 
guardian of the minor executor and 
such grant of letters of administration to 
the certificated guardian of minor exe- 
cutor will remain valid for the period 
during which the minor executor would 
not attain majority, Mr. Pal further sub- 
mitted that under.. the: provisions:. af 
O. 32 R. 5 of the Civil P. C., the minot 
can make .an ‘application when duly re- 
presented by his or her guardian and in 
the instant case also, the minors mad2 
an application’ for ‘grant of letters af 
administration through their’ certificated 
guardian, Mr. Pal further submitted that 
in any event there is no difference, in 
substance between an application ‘for 
grant of letters of administration by a 
certificated guardian representing th2 
minor executor and an application -by 
the minor executor through the certifi- 
cated guardian and difference, if any, 
between two such applications is of 
mere technicality. We are inclined to 
accept the contention of Mr. Pal and w2 
hold that the application made by tha 
minor executors duly: represented by 
their certificated guardian is maintain- 
able and there is no. bar under Ss, 244 
and 245 of the’ Indian Succession Act to 
make such application.” i 






6. Mr, Roy lastly ` contended that the 
Will was a° forged and fabricated’ ons 
and the same had: never. been executed 
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in arty event. ‘the said Will’had not been 
executed and attested in accordance with 
law. Mr, Roy.referred“to the statements 
made by various witnesses ° examined 
both on behalf of the applicants and the 
objectors and submitted that: it is: quite 
apparent from the depositions made. by 
different witnesses, that the testatrix had 
no testamentary capacity at the relevant 
time and she was very ill and unconsci- 
ous and that she had not executed the 
Will. Mr. Roy also pointed cut that 
there were serious discrepancies in the 
depositions of various witnesses examin- 
ed on behalf of the applicants and if 
properly scrutinised, the said depositions 
will clearly establish that the -estatrix 
had not executed the Will and the story 
of execution of the will as made by the 
applicants is not worthy of any credence. 
We have carefully considered the sub- 
missions of Mr, Roy and the counter- 
submissions of Mr. Pal and have also 
scrutinised’ the evidences given in the 
proceeding and we are of the view that 
Mr, Roy’s contention should be upheld. 
‘There are serious discrepancies in the 
‘depositions made by various witnesses 
examined on behalf of the applicants. 
P. W. 1 Abhoy Charan Roy against 
whom strong allegation wag mad2 in the 
written objection happens to be.an Am- 
mukhtar of Naharbi Bewa and the testa- 
trix, The said P, W. 1 stated that as per 
instruction of the testatrix, he called 
Hangsadhar . Sarma, a Deed writer, and 
when. the Will wag written by the said 
Hangsadhar according to the instructions 
of the testatrix, the testatrix signed the 
said Will after the said Will had been 
read over to her, The said Abhoy 
Charan doeg not speak about any draft 
Will prepared - by the said Hangsadhar 
Sarma on the basis of which the final 
Will was made, but P, W. 2 Hangsadhar, 
P. W. 3 Daliruddin and P. W, 4 Naharbi 
Bewa speak about draft Will and P, W, 3 
Daliruddin’ even states that the draft 
Will bad- been taken’ away by Abhoy. 
The said draft Will was not produced 
at the hearing. Further it is admitted by 
Hangsadhar that he was nevér a Deed 
writer and-‘he did ‘not write any docu- 
ment ‘or: Will: excepting the impugned 
Will at any point -of time ard even 
before’ Writing the impugned Will he 
did not see any Will, or specimen form 
of any Will, It further “transpires from 
evidences’ on ‘récord that there are other 
deed writers in the locality and it is not 
understood why: Hangsadhar Sharma who 
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. is admittedly a priest and has no other 


occupation was called for by Abhoy Cha- 
ran as a Deed writer: We are inclined to 
believe- that it is at the machination of 
Abhoy Charan along with other persons 
the will was fabricated with the help of 
Hangsadhar. Further while the other 
witnesses for the applicants state that 
the testatrix called one Deliruddin and 
when the said Daliruddin came, she 
asked him to bring some witnesses from 
the locality, but P. W, 3 Daliruddin 
speaks that the testatrix had been per- 
sonally to his house to call the said 
witness and told him that she would 
make a Will and as such the witness 
should go and call witnesses, This evi- 
dence of P. W. 3 Daliruddin is in com- 


plete contradiction with other evidences 


on this aspect given by the witnesses 
examined. on behalf of the applicants. 
It further transpires from the evidences 
given on behalf of the objectors that the 
testatrix had been suffering from dropsy 
and dysentery for.the last two years and 
became unconscious for the last 10 or 
12 days before her death. This statement 
of D. W. 1 about the nature of illness 
of the testatrix is amply corroborated 
by the . depositions made by D.: W. 2 
Janulla Mohammed and D, W. 3 Chhaber 
Ali Mollah, It is very pertinent to point 
out in this connection that the alleged 
Will stated to have been executed on 
“4th of Kartick 1364 B. S., and the testa- 
trix died shortly thereafter viz. on 9th 
Kartick, 1364 B, S. We are inclined to 
believe the evidences made by the wit- 
nesses examined on behalf cf the objec- 
tors and -we hold that the testatrix was 
seriously ill and was not in proper 
senses to execute the Will on 4th Kar- 
tick as alleged on behalf cf the appli- 
cants. Accordingly, we hold that ‘the 
impugned ‘Will had not been executed 
by the testatrix in accordance with law 
and the said Will is void. 


7. In the facts and circumstances 
stated hereinbefore, this appeal succeeds 
and the judgment and decree passed in 

C. Suit No. 7 of .1959 (Letters of Ad- 
ministration) by the learned District 
Judge, Jalpaiguri, are set aside and the 
Letters. of Administration granted in the 
said O. Č, Suit is cancelled. In the facts 
of the case, we allow this appeal with 
costs. Hearing fee assessed at 10 G. Ms, 

P, K. BANERJEE, Ju I agree. 


. Appeal allowed: 
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SABYASACHI MUKHARJI, J. 
Union of India, Petitioner v, Union 
Builders, Respondent. 


Award Case No. 105 of 1977, D/- 23-9- 
1977. 


Arbitration Act (10 of 1940), S.:30 — 
Error of law apparent on the face of 
award — What is — -Error not apparent 
does not invalidate the award. 


Only error of law apparent on the 
face of the award entitles a party to 
have the award remitted or set aside, A 
mistake not apparent on the face of the 
award but has been committed while 
determining the matters referred will 
not result in the award being set aside. 
An error of law on the face of the award 
means that it is apparent in the award 
or a document actually incorporated 
thereto, such as a note stating the rea- 
sons for his judgment, some legal pro- 
position which is the basis of the award 
and which can be said to ‘be erroneous. 
In the instant case no proposition of 
law was enunciated. Where the Arbitra- 
tor had awarded a certain sum without 


‘indicating on what basis he -had award- 


ed the said sum and there wag no pro- 
position of law as such enunciated, the 
award could not be set aside on the 
ground that there was any error on the 
face of the award, AIR 1960 SC 588 
Dist, 1923 AC 480, AIR 1967 SC 1032 
and AIR 1975 SC 230 Ref. 
(Para 3) 
Anno: AIR Manual (rd Edn.) Arbi- 
tration Act,:S.. 30 N. 35. i 


Cases ` Referred: Chronological ` Paras 
AIR 1975 SC 230 o8 
AIR 1967 SC 1032 3 
AIR 1960 SC 588 3 


1923 AC 480: 129 LT 166, Champsey 


Bhara and Co, v. Jivraj Balloo , Co. 
Ltd, 3 
'P. K. Sen, for Petitioner; Bhaskar. 


Gupta with Gautam Guha, for Respon- 
dent, 

ORDER :— In this ‘application under 
S. 30-of the Arbitration Act. 1940 the 
Union of India, the ‘petitioner herein, 
challenges an award made by the Chief 
Engineer, South Eastern Railway Garden 
Reach. 

"2. It appears that after ore reference 
there was a subsequent reference of the 


disputes and difference between the 
parties and.the contractor, being the 
respondent-claimant had made two 
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1978. Union of India v. Union Builders 
claims- and one was for -enhanced rate 
for supply due to reduction of. contrac- 
tual quantity. ae claim was as fol- 
lows i- - 

“Our comin imeni with ihe Railways 
was to supply a total quantity of 3 lacs 
cft., of ballasts for which we. quoted- the 
rate as Rs. 50/- % cft. But, due to 
circumstances beyond our -control and 
highhandedness on the part of the 
Railway Administration, the contract was 
terminated and the supply was restrict- 
ed to only 1,61;556 cft, (including a quan- 
tity of 14, 000 cft, held back by Railway 
Administration on ae plea of. enolase) 
of Ballast.’ 


Therefore, rate ot Rs: 50/- % - eft. 
for supply of a ‘small’ quantity of 
1,61,556 cft, “in . place -of contractual 


quantity of 3 lacs cft, cannot hold good 
for this partial supply. 


So, we claim an increase ` in rate of 
25% on the accepted rate’ of Rs, 50/- % 
eft, ie. an increase of Rs. 12.50 P: Y% eft. 
on a total supply of. 1,61, 556 , ett, 


Our claim under this’ head is, | there- f 
fore, Rs., 20,195. 00. ” a 


The - ‘other: ‘claim. was. in eee of 
retention: of establishment- for ‘delay on 
the: part of Railway - Administration tc 
take final measurement.. ‘The said. clave 
was framed -as under:=—— > 7. : 


“The Ballasts, ‘after eirlailment of the 
quantity, were. . stacked and. ready -for 
taking ‘measurements. « in. ‘May, 1965 but 
the same were finally’ measured by..the 
Railway “Administration on 13-9-69 i.e. 
after a°lapse.of full four. years. The tak- 
ing of’ measurements was held back by 
the Railway on. some plea or the other 
for which we had to .retain our esta- 
blishment. of Supervisors and Chowki- 
dars right -through all ‘the ~ four .: years 
for a length of about.: 20 KM for whick. 
the Railway should compensate , us. 


_ So, we claim a sum of Rs. 13, 440. 00” 
Total : Rs, 33, 635. 00. 


3. The arbitrator in his impugne 
award has, after setting out the facts 
and after stating that he has’ examined 
all the documentary evidence ond the 
statements, awarded as follows:—-: - 

“I do AWARD and direct that: 

(i) The Union of India, represented by 
the General Manager, South .. Eastern 
Railway, Garden: Reach, Caleutta~700043 
(RESPONDENT) should pay:- to. M/s. 
Union Builders, -Engineers and Contrac- 
tors, 50/51, Raneegunj...Coal House, 3A. 


_the petitioner, 


- that in 
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Chowringhee. Place, Calcutta-700(13, the. 
sum of Rs, 22 ,060/- (Rupees Twenty-two 
thousand ‘and sixty) | only in full and 
final. settlement ;of all the claims. and 
ouistandings: under. the - abovementioned 
Contract Agreement, id i 


It was contended: on behalf of the peti- 
tioner that in-this . case the only basis 
upon which the.-claim -of the Contractor 
had been preferred was the reduction 
of rate and-the, Arbitrator in allowing’ 
the claim-on-that basis: had, according to 
. committed an error of 
law which -was' apparent on the face of 
the record. .In aid. of this proposition 
reliance was placed on the’ observations 
of the Supreme Court. in- the . case . of 
M/s, : Alopi Parshad v. Union of India, 
ATR 1960..SC 588,-where. the Supreme 
Court observed. that the award of an 
Arbitrator might, be set . aside om the 
ground of an..error on the ` face thereof 
only when in the award or in any docu- 
ment incorporated with it, as for in- 
stance, a note appended by. the Arbitra- 
tor, stating the reasons for his decision, 
there was found some. legal. proposition 
which was. the _ basis of the award. and 
which was - erroneous, - If, however, a 
specific question. .was; submitted to the 
Arbitrator and he had answered it, the 
fact that the answer -involved an errone- 
ous decision. in. point of law, did not 
make the awardbad on -the face of it so 
as to permit- of its being set aside. Tt.was 
further- observed that where. the contract 
was. for, purchasing Ghee required by the 
Army personnel expressly stipulated for 
payment to the Agents, of charges at 


‘rates specified.:in the- contract under the 


head, - ‘establishment and  contingen- 
cies’ the award ofthe Arbitrator, on a 
general .‘reference,” awarding additional 


expenses- under that head ‘was, on the 
face of it, erroneous ' granting that addi- 
tional expenditure under that head had 
been incurred on account. of the abnor- 
mal rise in prices, iIt-was submitted that 
in this case; therefore, .the Arbitrator 
could not- have ‘proceeded on the basis 
of enhanced rate upon: which the claim 
had been made.’ In ‘the instant case). 
there is no’ error of .law apparent on the 
face of-the*award zas such.- No proposi- 
tion of law is: stated either in the award 
or in any note or in any documerit ap- 
pended . to the award., It is well settled 
order to’ “entitle, a` Court © to ; 
set aside an award, the mistake of lawl’ 
must appear on the face ‘of the award. 
Where ` an' Arbitrator makes a. mistake 


--either .of law or of fact in, : determining 
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the matters referred, but such mistake 
does not appear on the face of the 
award, the award is good notwithstand- 
ing the mistake, and will not be remitted 
or set aside. An error of law on the 
face of the award means that one can 
find in the award or a document actually 
incorporated thereto, as for instance, a 
note appended by the Arbitrator stating 
the reasons for his judgment, some legal 
proposition which is the basis of thé 
award and which: can be said -to be 
erroneous, (See in this’ connection the 
observations in Champsen Bhara & Co. 
v, Jivraj -Balloo Co.- Ltd., 1923 AC 480; 
Union of India v. Bungo Steel Furniture 
(P) Ltd, AIR 1967 SC 1032 and N. 
Challappan -v, Secretary, ‘Kerala State 
Electricity Board, AIR 1975. SC 230). In 
the instant - case as such there: is - no 
proposition of law enunciated but Coun- 
sel on behalf of the petitioner ‘contend- 
ed that having regard to the -award 
that has been made; the- award must 
have been made on the basis of reduction 
of rate’ Ag mentioned hereinbefore, ‘there 
. were two claims made by the contractor. 
One:was for enhanced rate of supply and 
the other was for retention of establish- 
ment for delay in making final measure- 
ment, Upon these two heads a total sum 
of Rs, 33,635/- was claimed. The Arbitra- 
tor has awarded ‘only Rs. 22,060/- with- 
out indicating on ‘what basis he- has 
awarded the said sum. There is no pro- 
position of law as such enunciated, Fur- 
thermore, I find that in the general 
conditions of contract, Cl. 42 provided as 
follows :— ` f tye 


“42, (1) The Engineer on behalf of the 
Railway shall be entitled by order .in 
writing to enlarge or extend, diminish or 
reduce the works or make any alterations 
in their design, character, position, site, 
quantities, dimensions or in the method 
of their execution or in the combination 
and use of materials for the execution 
thereof and to order any additional works 
to be done or any works not to be done 
and, save as provided in sub-cl, (2). of 
this clause, the Contractor will not be 
entitled to any compensation for any 
reductions but will be paid only for the 
actual amount of work done and for 
approved materials. - furnished against 
specific order. : es 

(2) The enlargements, ‘extensions, dimi- 
nutions, reductions, alterations or ad=- 
ditions referred to in sub-cl. (1) of this 
clause shall in no degree affect the vali- 
dity of the contract but shall be perform- 
ed by the Contractor as provided therein 
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and be subject to the same conditions, 
stipulations and obligations as if they had 
been originally and expressly included 
and provided for in the specifications and 
drawings and the amounts to- be paid 
therefor shall be calculated in accordance 
with the accepted schedule of rates and 
for extra items of works at the rates de- 
termined under cl. 39 of these: conditions; 
provided that if the nature or amount of 
any variation relative to the nature or 
amount of the whole of the works 
or to any part thereof shall be 
such that in the opinion of the Engineer 
the rate for any item in the. accepted 
schedule of rates is by reason of such 
variation rendered unreasonable or in- 
applicable, the Engineer -shall fix such 
other rate agin the circumstances he 
shall consider reasonable and proper.” 
Therefore, whether there was any varia- 
tion permissible in view of Cls. 41 and 42 
was a dispute embedded in the reference 
made to the Arbitrator, The Arbitrator 
wags competent to. decide that question 
whether a claim made by the Contractor 
was permissible. under Cl, 42 sub-cl. (2), 
read with sub-cl, (1). Such a dispute was 
indisputably a dispute within the ambit 
of the Arbitrator’s jurisdiction and he has 
decided ‘that dispute. He has not stated 
any proposition of lav as such, Therefore, 
this award cannot be set aside on the 
ground that there ig any error of law ap- 
parent on the face of the award.. 


4. Counsel for the respondent, how~« 
ever, contended that even if there was 
an error of law ‘this errror was not liable 
to be set aside because a question of law 
as such had been referred to the. Arbitras 
tor, I am, however, from the reference, 
unable to find that that is the position. A 
question of law might have incidentally 
arisen in ‘the reference of the dispute to 
the Arbitrator, but there was no reference 
to Arbitrator of any question of law as 
such. If that ig the position, then an 
erroneous decision of the Arbitrator would 
be vulnerable to attack in this applicaq 
tion, But as I have held that there is 
no error of law on the face of the award, 
this point does not support the petitioner, 
_ 5. In that view of the matter, the 
challenge to the award must fail and the 
application is accordingly dismissed, 
There will, however, be no order as to 
costs, f 


* 6. The Union will have three. months” 
time to pay the sum awarded by the 
Arbitrator. . 

Petition dismissed, 
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M. N, ROY, J. 
Bhudhar Meta, Petitioner v. J, L. R. C, 
Nanoor and others, Respondents. 
Civil Rule No. 1395 (W) of 1974, Di. 
31-8-1977, : 
Constitution of India, Art. 226 — Power 


of High Court to issue writs —- Scope — 
Writ sought without annexing copy of 


impugned Order — Held on facts that 
writ could not be issued in anticipation 
only, : 


The petitioner was a settlee in respect 
of certain land and was in possession 
thereof from the date of settlement. He 
was entitled for permanent settlement in 
view of his earlier settlement in terms of 
Rule 20A of the West Bengal Land Ra- 
forms Rules. But all of a sudden he. was 
informed that the lands possessed by him 
have been settled with ‘X’ in spite of the 
aforesaid fact of his possession. He op- 
tained a Rule on’ anticipation without an- 
nexing the order of punported settlement 
with '¥’. -< à aa 


Held that, the Constitution, no doubt, 
guarantees personal rights, liberties and 
freedom in terms of Part. III but that has 
not specifically guaranteed protection of 
such rights in anticipation, The order 
impugned or the action or inaction as ce- 
picted through the same should ordinarily 
be the basis for interference and issue of 
the Rule, Where no such order was annex- 
ed to the petition no writ of the nattre 
prayed could be issued in anticipation 
only. AIR 1964 SC 1006; AIR 1972 Andh 
Pra 1 (FB): AIR 1966 sc 828, Referred. 
AIR 1955 SC 661 and AIR 1959. SC 735; 
Distinguished. (Para 8) 


Anno: AIR Comm, Const. of India (2nd 
1974 Edn.) Art, 226 N, 42 (2). 


Cases Referred: Chronological Paras. 
AIR 1972 Andh Pra 1 (FB) 7 
AIR 1966 SC 828 7 
AIR 1964 SC 1006 7 
AIR 1959 SC 725 8 
AIR 1955 SC 661- 8 


Mohammad Sadek Hossein, for. Peti- 
tioner, 


ORDER :— The petitioner, who claims 
to be a landless person and a settlee in 
respect of 53 decimals of land, moved and 
obtained this Rule against the purported 
action of the respondents to have those 
lands settled with respondent No. 4, — 


BV/BV/A495/78/AS/VBB 
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Ek. Tinkori, without duly and lawfully 
cancelling his settlement. 

2. It has been contended by the peti- 
t-oner that on such settlement as afore- 
said, he duly acted and entered into pos- 
session ‘of the lands'in question and is 
rossessing them as such settlee from the 
cate of settlement, For the purpose of 
establishing the fact of such s2ttlement 
end his possession, the petitioner has 
made reference to’ the rent receipts, 
which have. been granted to him up to 
1379 B. S. 

3. It has been alleged by him that all 
cf a sudden he was informed that the 
lands so possessed by him have been set- 
fled with the respondent No. 4, even in 
spite of the aforesaid fact of his posses- 
sion. It may be mentioned that the peti- 
tioner has also .contended thet in terms 
of Rule 20-A of the West Benzal Land 
Reforms Rules it was and- is obligatory 
on the part of the respondents concerned 
to make: ‘permanent ‘settlement of the 
tands in question with him in view of his 
earlier settlement as aforesaid and in 
act, he has made such an application. 


4, It may be mentioned that no order 
of such purported . settlement with the 
respondent No. 4 has been annexed with 
she petition and a Rule was ottained on 
anticipation, but one’ fact is certain that 
she lands in question were previously 
settled with the petitioner and such settle- 
ment has not yet been cancelled in ac- 
zordance with law. 

5. Although this Rule was made ready 
as regards service on 5th of Aug, 1975, 
nobody either appeared for the respon- 
dents or’ opposed: the prayers as made by 
filing any opposition. or otherwise while 
the matter was taken up for hearing. 
Thus, the: allegations made in tke petition 
have gone uncontroverted and without 
any challenge. 


6. Be that as it may, the first and 
foremost point which is required to be 
zonsidered in this case is, whether with- 
aut any order .or determination. being 
annexed with the petition, this court can 
interfere in a proceeding undər Article 
226 of the Constitution of India and more 
30 only on anticipation. 

7. In support of his contention that 
interference by this Court in its jurisdic- 
tion .may be made when there isa 
threat to the right of the petitioner even 
without the relevant order being annex- 
ed, Mr., Sadik Hossein, the learned Ad- 
vocate for the petitioner, ‘first referred to 
the determination of the Supreme Court 
in the case. of. State. of Madhya Pradesh 
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v. Bhailal Bhai, AIR 1964 SC 1006, In 
that case sales tax was assessed and paid 
by the dealer concerned and after such 
payment, the basis of the assessment as 
made, was declared by competent court to 
be invalid in law and consequently it was 
found that the payment of tax already 
made was made under mistake within 
S. 72 of the Contract Act and so the au- 
thority to whom such payment was made 
on the said mistake was in law required 
to repay the same. It has been observed 
by the Supreme Court that the High 
Court has, in exercise of itg jurisdiction 
under Article 226, power for the purpose 
of enforcement of fundamental rights and 
statutory rights and to give consequential 
relief by ordering repayment of money 
realised by such authority without the 
authority of law, It has further been ob- 
served that where a person comes to the 
court for relief under Art, 226 on ithe 
allegation that he has been assessed to 
tax under a void legislation end having 
paid under a mistake is entitled to get it 
back and that too when the court finds 
favour with the submissions relating to 
the points as referred to hereinbefore and 
there is also no limitation fixed for such 
prayers being made, The determination 
as made in the case.as referred to here- 
inbezore, thus in my view would not be 
enough for holding that this court in its 
writ jurisdiction can interfere even with- 
out the impugned order being annexed. 
That apart, reference was made by the 
learned Advocate, to the, case of Pamidi- 
marri Chenchulakshmma v, Estate Aboli- 
tion Tribunal, Nellore, AIR 1972 Andh 
Pra 1 (FB). In that case, it has been ob- 
served that a person who seeks to file a 
petition under Art. 226 should be one who 
has a personal or individual right in the 
subject matter of the petition, A personal 
right need not be in respect of a proprie- 
tary interest; it can also relate to an in- 
terest of a trustee. That apart, in excep- 
tional cases as the expression “ordi- 
narily” indicates, a person who has 
been prejudicially affected by an act or 
omission of an authority can file a writ 
even thoùgh he has no proprietary or 
even fiduciary interest in the subject 
matter thereof. The said determination 
has, admittedly, been made on the basis 
of the determination of the Supreme 
Court in the case of Venkateswara Rao 
v. Govt. of Andhra Pradesh, AIR 1966 


SC 828, wherein it has been observed 
that the existence of the legal right 
which is alleged to have been infringed 
is similarly a condition precedent to the 
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maintenance of an application under 
Art, 226, where the application has been 
brought for the enforcement of a non- 
fundamental right. Such legal right may 
be constitutional or statutory right, 
which, however, need not be a proprie- 
tary interest. 


8. Apart from the cases as referred 
to hereinbefore, it would appear froma 
reference to the case of Bengal Immu- 
nity Co. Ltd. v. State of Binar, AIR 
1955 SC 661 and K., K, Kochunni v. State 
of Madras, AIR 1959 SC 725 that an 
application under Art. 226 can be pre- 
sented not only after the applicants’ 
legal rights have been invaded already 
but also while they have been threaten- 
ed with an immediate peril, In the casa 
of Bengal Immunity Co. Ltd. v. State of 
Bihar (supra), a notice under Bihar Sales 
Tax Act calling upon the company to 
forthwith get it registered as a dealer 
and to submit a return and to deposit 
tax in a Treasury in Bihar was under 
consideration and it has been observed 
that such direction would have placed 
upon the company considerable hardship, 
harassment and liability which, if the 
act was void under Art. 265 read with 
Art. 286 constituted, ‘in praesenti’, an 
encroachment on and an infringement of 
its right which entitled it to immediately 
appeal to the appropriate Court for 
redress, In the other case of K. K. 
Kochunni v. State of Madras (supra) 
it has been held that the Supreme Court 
cannot decline to entertain a petition 
under Art, 32, aş the right to move the 
Supreme Court by appropriate. proceed- 
ings for the enforcement of the right 
conferred by Part IM of the Constitu- 
tion is itself a guaranteed right and as 
such the mere existence of an adequate 
alternative legal remedy cannot per se 
be a good and = sufficient ground for 
throwing out a petition under Art. 32, 
if the existence of a fundamental right 
and a breach, actual or threatened, of 
such right is alleged and is prima facie 
established on the petition. Thus, the 
cases, as referred to hereinbefore, would 
not even be enough for holding that 
without annexing the copy of- the im- 
pugned order or in anticipation only, a 
writ can go ag the facts in these cases 
were distinct and different from the 
facts of the present one and more parti- 
cularly when, the interference in those 
cases were made on the happening of 
something, viz, the declaration of void 
nature of the present Act or the actions 
taken thereunder and the more so 
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when in the instant case- there is no 
such happening, The determinations aa 
referred to hereinbefore: have not, <n 
my view, laid down -the absolute pro 
position that writ can go without. annex- 
ing the copy. of-the order or on anticipa- 


tion, -as in- the instant ‘case. Such antici~: 


available under the 
Criminal P. C, on amendment that 
there is no such provision in the Con- 
stitution, The anticipatory- order under 
the said Code helps the persons coa- 
cerned or entitles them to, avoid arrest 
` and harassment from future arrest, viz., 
for the safeguard of his ae liberty. 
The Constitution of India, — doubt, 
guarantees personal rights, diberties and 
freedom in terrns of Part II but that 
has not specifically guaranteed protection 
of such rights in anticipation, The orcer 
of Mandamus is, in force, a commaad 
issuing from the High Court and direct- 
ed to any person, Corporation or inferior 
tribunal, requiring him or it to'do some 
particular thing specified in it which 
appertains to his or its office and is in the 
nature of public duty. The order. of 
Certiorari is an order issuing out of the 
High Court and directed to the Judge 
or Officer of an inferior ‘tribunal to 
bring proceedings in a cause or matzer 
pending before’ the tribunal into the 
High Court to be dealt with in order to 
ensure that the applicant for the order 
may have the more sure and speedy 
justice. I have mentioned ‘about the 
writ of or writs in the nature of Man- 
damus and Certiorari only and not in 
respect of other writs as the petitioner 
has prayed for those writs. only. Thus, 
I am of the view that the submissions 
as made by Mr, Sadik Hossein, the 
learned Advocate for the’ petitioner, viz., 
a writ can bė issued-even without an~ 
nexing the copy of the order, should 
fail, The order or the action or inaction 
as depicted” through the same should 
ordinarily be’ the -basis for interference 
and issues of the Rule, 


9. In -view ‘of. the above, if the Ras- 
pondents have a legal duty to perform 
and such performänce is refused or such 
refusal can be found out from their- con- 
duct or silence, then of course an appli- 
cation for a writ . of Mandamus can be 
entertained,-. More. particularly. „sach 
application can.be entertained, when. the 
respondents ' -have a ‘positive duty or 
obligation and such -duty or obligation 
has not been - fulfilled. . 


- 106. As such, I: may’ discharge: the 
Rule without making any interference as 


patory order is 
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ro order -has admittedly been annexed 
stisfying the aforementioned tests. But, 
i I do so, that would possibly create 
injustice.so far.as the petitioner is con- 
erned, Admittedly, the petitioner is a 
landless person:and is also a settlee in 
respect of -53 decimals of land, for 
which the State Government has accept- 
ed rents up to.. 1379 B. S. Since -such 
cattlement has been made with him, he 
can very ‘reasonably. claim that under 
Rule 20A of the West Bengal. Land Re- 
sorms Rules, the Additional District 


Magistrate and Collector, Birbhum — 
zespondent. No. 2, should consider his 
laim for necessary permanent settle- 


ment, Such consideration appears to be 
absent in thig case. When the lands in 
question are being held by the petitioner 
as settlee,; then in terms of the said 
Rule 20A, he can very reasonably claim 
‘or consideration of his case and such 
sonsideration, . not having been done, 
his Rule must succeed on that short 
>Doint only. . ; : 

11, The Rule is thus -made absolute. 
Let appropriate directions be given: to 
che respondents. concerned for. making 
appropriate determination of the repre- 
sentation of the petitioner as mentioned 
nereinbefore, and thereafter to pass 
jecessary orders in the matter of settl- 
ng the lands in question. I am also of 


‘she view that without duly and properly 


2ancelling the settlement, as is subsisting 
n favour of the petitioner, the distribu- 
sion of-those lands, which the petitioner 
- holding as such settlee, cannot be 
made, ed 

Rule. made absolute. 
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SABYASACHI MUKHARJI, J. 
General: Enterprises and others, Peti- 
Honers v. Jardine Handerson Ltd., Res- 

pondents, 

Matter No, 1051 of. 1976, D/- 17-8-1977. 

Arbitration, Act (10 of 1940), S. 34 — 
Contract . containing arbitration clause 
— Suit alleging that contract was ob- 
tained by fraud — Reference to arbitra- 
tion. under clause — Application for stay 
of suit — Principles: for stay stated. 

Jardine: Handerson ‘Ltd, a registered 
Company ` “carried on the business of - 
rendering’ advisory’ and technical services 
for remuneration to various other com- 
“panies regarding - the latters’ provident 


“LU/AV/E635/77/MVI 


408 Cal. [Pr. 1] 


Fund, Pension Fund, Gratuity ete. M, 
who was an actuary by qualification 
was an assistant and a whole time em- 
ployee of the company. M. represented 
that he needed assistance of an inde- 
pendent agent and at his instance an 
agreement was entered into between 
the company and General Enterprise 
under which the latter 
as agent on commission. There wag an 
arbitration clause in the contract for 
reference of dispute if any to the Bengal 
Chamber of Commerce and . Industry. 
Subsequently the agreement was termi- 
nated. There was some dispute about 
payment of commission, The company 
refused to pay on the grourd that the 
firm of General Enterprises was consist- 
ing of wife and daughter of M. and 
one name lender partner. The contract 
was obtained by fraud. The company 


filed a suit for declaration of the con- 
tract as void. The General Enterprises 
referred the dispute to the arbitration 


of Bengal Chamber of Commerce. It also 
filed an application in the court under 
S. 34 for stay of suit, 


Held, that in the circumstanceg of the 
case application for stay of suit could 
not be granted, 
(Para 9) 


The fact that there are allegations of 
fraud is a factor’ which the Court should 
take into consideration in considering the 
exercise of discretion, The nature and 
type of the allegations are also relevant 
factors, If a party charged with fraud 
wants public trial stay should, subject to 
the above factors, be always refused. But 
even if the party charged with fraud does 
not want public trial but the party charg- 
ing the fraud so wants there in appro- 
priate cases the Court should refuse to 
grant stay. Having regard to the nature 
of the allegations of fraud and having 
regard to the facts averred, it cannot be 
said that there wag no prima facie evi- 
dance of fraud, In that background, it 
would be an improper exercise of dis- 
cretion of the Court to allow this ques- 
tion not to be agitated in public forum. 

(Paras 17,18) 


In view of the nature of the allegations 
made, the allegations are as such which 
arenot arbitrable under the arbitration 
clause in the instant case. In view of the 
nature of the suit it would not be desirable 
to try the allegations whether there was a 
valid contract or not in. the application 
under S. 34 of the Act, In view of the 
fact that M. ig not a party to the arbitra: 
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tion agreement, it would not be proper 
to exercise the discretion in the facts and 
circumstances of the case to grant stay 
of the suit, The nature of the allegations 
of fraud made, in the instant case, also 
is a fact which is against the grant of 
the stay. (England and Indian Case law 
discussed.) (Para 19) 


Anno: AIR Manual (rd Edn.) Arb. 
Act S. 34 N, 16, 
Cases Referred: Chronological Paras 
AIR 1977 Cal 130 16 
AIR 1972 SC 1828 14 
ATR 1972 Cal 281 16 
AIR 1971 SC 696 14 


(1969) 73 Cal WN 192 15 
(1966) 3 All ER 847: (1967) 2 WLR uR 
Mackender v, Feldia A. G. 


AIR 1962 SC 406 18 
AIR 1962 SC 1893 10 
AIR 1962 Cal 48 -13 
AIR 1959 SC 1362 13 
AIR 1955 SC 53 14 
AIR 1953 Cal 477 14 
AIR 1949 Cal 179 ai 
(1949) 53 Cal WN 505 12, 14 
(1948) 52 Cal WN 858 14 


(1942) 1 All ER 337: 1942 AC 356, Hey- 

man v. Darwins Ltd. 6 
1923 AC 773 : 130 LT 67 Abran Steamship 

Co, v. Westville Shipping Co. 7,8 
(1915) 3 K. B. 167: 112 LT 619, Monro 
v. Bognor Urban District Council 10, 14 
(1882) 11 Q. B. D, 229: 47 LT 625, Law- 


son v. Wallasey Local Board 14 
(1880) 14 Ch D. 471: 42 LT 112, Russell 
v. Russell A 16 


Dipankar Gupta with Dipankaz Ghosh 
and S. Pal, for Petitioner; R, C. Deb with 
J. N. Roy, Miss Joshi and K. K. Boral, 
for Respondent. 


ORDER :— Jardine Handerson Ltd, isa 
company registered under the Companies 
Act, 1956 having its registered office at 
No. 4, Clive Row, Calcutta, The said com- 
pany inter alia, carries on the business of 
rendering advisory and technical services 
for remuneration to verious other com- 
panies regarding the latters’ Provident 
Fund, Pension Fund, Gratuity ete, Mukul 
Chandra Chakraborty, who is said to be 
an actuary by qualification, was an 
assistant and a whole time employee of 
Jardine Handerson Ltd, His wife, Aparna 
Chakraborty is said to be holding a Mas- 
ter of Arts degree from the Agra Univer- 
sity and is alleged to have the qualifica- 
tion of a widely travelled lady and being 
on good social terms with the -several 
Managing Directors of comparies and 
their wives, His daughter one Sudershana 


1978 


Chakraborty. is:said to be a holder - cf 

Master’s degree from the Cambridge Uni- 
versity and is also said to be a. widely 
travelled lady and a good mixer with the 
several Managing Directors and -thefr 
wives of several. companies in Calcutta 
and who now is said to be in the educe- 
tional service of the State of West Ber- 
gal. There is another person whose name 
has to be mentioned and heis one Hoshang 
Shapwji Cawasji Mehta. He is said to ke 
residing at No. 20, Park Street, Calcutta: 

He claims that he belongs to the Mason-e 
Lodge and was a Grand Master and that 
he and Mr. Fordwood who was tke 
Managing Director of M/s. Jardine Har- 
derson Ltd, were both. fellow masons be+ 
longing to the same Lodge, He -protess 
that.he loves: Sm, Sudershana Chakraborty 
ag his own daughter since-his’'own daugh- 
_ ter residing in England, It is necessary to 
set out the aforesaid background in order 
to understand the controversy in this case 
in the application under S.,34 of the Ar- 
bitration Act, 1940 for stay. of the suit 
No: 562 of 1976. are on 7a 
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2, It appears: that the said Mukul 
Chakraborty was a whole time employee 
of Jardine Handerson Ltd. and was er 
trusted to look after and supervise tke 
business of rendering advisory and techni- 
cal services: to various. other companies 
regarding pension, provident fund, gratuity 
etc, as. mentioned hereinbefore, It ` is 
alleged that some time in Dec, 1970 tke 
said assistant Mukul Chakraborty repre- 
sented ‘to the appropriate authorities of 
Jardine Handerson Ltd. that the '.said 
assistant ‘needed assistance of an indeper.- 
dent. agent for the purpose of doing field 
work, ‘namely—contacting the.clients `of 
Jardine Handerson Ltd. in the said bus.- 
ness, discussing the nature and extent of 
‘the said company’s clients’ requirements, 
difficulties felt -by the. said - other- ‘con-- 
panies under -the various statutory. prc- 
visions relating to _the provident fund, 
gratuity, ete, and for the purpose of mak- 
ing report to Jardine Handerson Ltd. 
upon such matters so that. Jardine Har- 
derson Ltd. would ‘be able to render satis- 
factory service to its clients, It is stated 
that relying upon.. the said ' representa- 
tions the management of Jardine: Hander- 
son Ltd, agreed’ to: appoint a : suitable 
agent for the ‘aforesaid'-purpose, There 
upon, it is ‘stated that Mukul: Chakraborty 
introduced a firm: called General Enter- 
prises,- a -partnership firm’ registered un- 
der the:Indian Partnership Act to Jardine 
Handerson: Litd::as' a firm . qualified). and 
competent to act. as. J ardine ` Handerson’s 
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agent for the said purpose, Upon such 
intrdduction an’ agreement’ was: entered 
into between Jardine Handerson Ltd. and 
the said firm General Enterprises.on or 
about the 4th of Dec..1970 as its agent 
from lst of April, 1970. By -and under 
the said agreement in. writing dated the 
4th Dec, 1970 executed by the applicant 
Jardine Handerson Ltd, and General En- 
terprises it was agreed that the said M/s. 
Jardine Handerson Ltd. would appoint 
General Enterprises as Agent to further 
the business of Jardine Handerson Ltd. 
relating to the advisory and technical 
services rendered by Jardine Handerson 
Ltd. to various. other companies regard- 
ing provident fund, pension fund, gratuity. 
The agreement though entered into on or 
about the 4th Dec. 1970 was made effec- 
tive from the ist of April, 1970 to 31st of 
March, 1972 and it was stipulated that 
the same would be renewed automatically 
for a further period of one year but it 
was provided that notwithstanding anv~ 
thing the agreement might be terminated 
and determined during the subsisting 
period by either party by giving two 
months notice in writing to the other. 
The agreement stipulated that the agent 
should maintain constant contact with 
all the existing clients of Jardine Han- 
derson Ltd, to whom the said company 
rendered the ‘advisory ‘and technical ser- 
vices from time to time and-enquire from 
them about the various difficulties that 
they might experience in connection with 
the services that they obtained irom the 
company with-regard to the said technical 
and advisory services, It was further 
stipulated that the agent, after making 
such enquiries, would. forthwith inform 
Jardine Handerson Ltd. about the dif- 
ficulties, felt by the clients of the said 
company and assist the. said company 
to do all the needful to remove such diffi- 
culties, The agreement further stipulated 
that it would be the responsibility of the 
agent to prospect new clients for render- 
ing the said advisory and technical ser- 
vices by the company. The rate of com- 
mission payable, to-the agent for doing 
the aforesaid ‘work was also provided in 
the said agreement,-It-is not necessary to 
refer to. the said terms of agreement. It 
was stipulated that if the agreement sould 
continue automatically without amend- 
ment. beyond 31st March, 1972, then the 
commission payable by the company to the 
agent ‘for the year ending 31st. ‘March, 
1972° ‘should ‘becorne “applicable for the 


subsequent. years. An account was pro- 


_ vided to.,be maintained ‘and in the agree- 
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ment there was a clause for reference to 
arbitration, The said clause . was as 
follows :— 


“En the event of any dispute or dif- 
ference arising between the company and 
the agent in connection with or arising 
out of this agreement, such dispute or 
difference shall be referred to the Ben- 
gal Chamber of Commerce and Industry 
for arbitration and the rules made by the 
Bengal Chamber of Commerce and In- 
dustry governing arbitration proceedings 
shall be binding on both the parties hereto 
and the decision of the arbitrator shall be 
accepted as final and binding on both the 
parties hereto and either of these parties 
shall be entitled, without any notice .to 
the other, to obtain a decree cn the Arbi- 
trator’s award from the High Court at 
Calcutta.” 


3. It is alleged that pursuant to the 
said agreement the said firm of General 
Enterprises did render service as stipula- 
ted and earned commission af a sum of 
Rs. 52,650/- for the year 1st of April, 1970 
to 3lst March, 1971 and for the year Ist 
of April, 1971 to 3ist March, 1972 a sum 
of Rs, 75,886/- and for the year ist of 
April, 1972 to 31st March, 1973 of a sum 
of Rs, 1,70,360/-. It is stated that these 
sums were earned by the firm and had 
been paid by Jardine Handerson Ltd, to 
the said firm. 


4, Thereafter, by a notice dated 13th 
July, 1973 Jardine Handerson Ltd, termi- 
nated the said agreement in terms of the 
clause of the agreement by giving two 
months notice, The said termination be- 
came effective from the 13th Sept. 1973, 
It appears that on the 17th Jan, 1974 Gen- 
ral Enterprises claimed a total sum of 
Rs. 64,423/- consisting of Rs. 48,317/- and 
Rs, 16,106/- as commission due and pay~ 
able by the said company to the said firm 
under the agreement for the period from 
the Ist of April, 1973. to the 13th Sept, 
1973. í 


5. It is stated that General Enterprises 
is a firm consisting of 3 partners, namely 
Sm. Aparna Chakraborty, wife of the said 
Mukul Chakraborty, an assistant of Jar- 
dine Handerson Ltd. Sm. Sudershana 
Chakraborty, the daughter of the said 
Mukul Chakraborty and another, The first 
two partners were alleged to have 50% 
and 40% share in the said firm 
and the said Howshang Shapwji Cawasfi 
Mehta whom I have mentioned was alleg- 
ed to have had the remaining 10% 
share in the said firm. After 
the claim was made in Jan, -1974 
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and repeated again in-Dec, 1974 Jardine 
Handerson Ltd, refused to pay the said 
sums, Thereafter the said firm on or 
about the 4th Sept..1970 (1976?) referred 
the dispute for non-payment of the said 
commission of a sum of Rs, ¢€4,423/- to 
the arbitration of Bengal Chamber of 
Commerce and Industry. Notice of arbitra- 
tion was issued and on the 15th Oct. 1976 
Jardine Handerson Ltd, instituted the 
suit being Suit No, 562 of 1976 in this 
Court, Jardine Handerson Lid, is the 
plaintiff in that suit and there are five 
defendants, namely General Enterprises, 
the said firm is defendant No. 1, Hoshang 
Shapwji Cawasji Mehta is the defendant 
No. 2, Sm. Aparna’ Chakraborty is tha 
defendant No. 3, Miss Sudershana Chak- 
raborty is the defendant No, 4 and Mukul 
Chandra Chakraborty is the defendant 
No. 5. In the plaint filed in the said suit 
after setting out the facts which I have 
mentioned hereinbefore, the plaintiff 
alleged that the said sum of Rs, 64,423/- 
was and is not payable by the plaintiff ta 
the defendant No, 1 under the circum~ 
stances mentioned in the plaint. It is 
stated that the agreement dated the 4th 
Dec. 1970 was brought about ky the de- 
fendants who had acted fraudulently and 
in collusion and conspiracy with one an~ 
other for the purpose of procuring the 
said agreement from the plaintiff. It is, 
further, alleged that the defendants frau- 
dulently and in collusion and conspiracy 
with one another had wrongfully induced 
the plaintiff to. enter into the said agree- 
ment with the object of wrongfully and 
fraudulently inducing the plaintiff to pay 
and obtain receipt from the plaintiff of 
large amounts as mentioned hereinbefore, 
It is the case of the plaintiff that the des 
fendant No. 5 being the assistant of Jara 
dine Handerson Ltd, was never in gen~ 
uine or bona fide need of any assistance 
from any “independent” agent in connec~ 
tion with the work that the defendant 
No. 5 had to do as an employee of the 
plaintiff, 


6. It is, further, alleged that the rex 
presentations made by the defendant 
No. 5 to the effect that he needed the 
assistance of an independent agent as 
mentioned before were false and fraudu~ 
jent and were made. with the object of 
defrauding the plaintiff company of large 
amounts as and by way of alleged com- 
mission payable to the agent as mentioned 
hereinbefore. It has been further alleged 
that the defendant No. 1 was and is not 
a genuine partnership firm which could 
or ever did render any assistance or ser= 
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vice to the said plaintiff company as agent 
under the said Agreement or at all. It is 
further alleged that Mukul Chakraborty 
being the defendant No, 5 herein repre- 
sented to the plaintiff that the defendart 
No, 2 was the Managing ‘Partner oZ :the 
defendant No, 1 but the defendant No. 5 


wrongfully and fraudulently had cor- 


cealed and suppressed from the plaintiff 
that the defendant No. 2. only had 10% 
share in the profits of the ‘defendant No.1 
and the defendants Nos. 3 and 4 who 
were the wife and daughter. respectively 
of the defendant No. 5 were and. are other 
partners having 50% and 40%: shares res- 
pectively in the profits of the firm, The 
defendant No, 5 acting in- collusion and 
conspiracy with the defendants Nos. .2, 3 
and 4. had procured the said- agreemert 
between the plaintiff and the defendart 
No, 1 and had fraudulently ‘inducec tha 
plaintiff to enter into the said agreement 
with the object of fraudulently inducinz 
the plaintiff to pay large amounts of zom- 
mission, According to the plaintiff the de- 
fendants Nos, 2,3 and.4 and the alleged 
firm defendant No. 1 never had any com-~ 
petence or: qualification. or 
necessary for the work of the.agent under 
the said Agreement: It is the further casa 
of the plaintiff that. the work or servica 
alleged to have been done-or rendered bz 
the defendant: No.1 as agent-was in fact, 
if at all, done and rendered by the de~- 
fendant No. 5, an employee of the plain- 
tiff-and he being a whole time employee 
was never entitled. to the ‘said: work ren- 
dered or the said service, if any, at the 
material time of an.. independent agen: 
and was and-is:not entitled to receive any 
commission or remuneration ‘from ‘the 
plaintiff, It is:the -further. case of ‘tha 
plaintiff that the: defendant: No, 2 was 
there only for‘ the purpose of signing bills, 
papers and other documents as the alleged 
Managing Partner. Apart ` from lending 
his name and signature at the instance oz 
the defendant No. 5, as ‘and: when neces- 
sary, the defendant No. 2 never did ot 
could do any work or render any service 
as partner of the defendant No. 1 in terms 
of the said agreement dated the 4th Dec 
1970, It is further the case of the plain- 
tiff that the firm of the defendant No. 1 
was fraudulently set up in collusion and 
conspiracy with one another so that its 
name could be utilised as was done in fact 
for the purpose of fraudulently claiming 
and receiving money from the plaintiff as 
and by way of alleged . commission for 
alleged work: of agent in. terms of the 


said Agreement, All: works were in fact 
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done by the plaintiff's: whole time em- 
ployee, defendant No..5-in. course of his 
employment. It is the case of the plain- 
tiff that -the . plaintiff had been 
kept in the dark about the consti- 
tation . of the -defendant No. 1. The 
plaintiff, further alleged that the other 
dzfendants, apart from defendant 
No. 5 were name lenders merely. The 
azreement, according to the plaintiff, had 
been procured by various fraudulent mis- 
representations, The plaintiff thereafter 
alleged that fraud and fraudulent mis- 
representations had been committed at 
Calcutta and “the agreement was and is 
void or voidable at the option of the 


plaintiff and is hereby avoided.” The 
plaintiff has ‘further alleged’ that 
the consent of the plaintiff to the 
agreement was caused by fraud 


and/or misrepresentation committed and 
made by the defendants or some of them 
and as such, the plaintiff is entitled to 


` have the agreement rescinded end the 


agreement be adjudged as~such by this 
The; plaintiff has alleged ag 
fellows: 

"16, The alleged Agreement dated the 
4th Dec, 1970 is’ void or ‘voidable as 
against the plaintiff. The plairitiff has 
reasonable. _apprehension that the said 
document, if left outstanding, may cause 
the plaintiff serious injury. The said docu- 
ment dated the 4th Dec. 1970 should be 
adjudged void or. voidable. This Hon’ble 
Court, should also order the said docu- 
ment to be delivered up ahd cancelled.” 
Ir. the circumstances, the plaintiff, has 
claimed, inter. alia, the following reliefs: 

“(c) Rescission of the purported Agree- 

ment dated the 4th Dec, 1970 between the 
plaintiff and the defendant No. 1; 

(d) If necessary, „a declaration that the 
alleged , contract dated the 4th Dec, 1970 
is .void,. or svoidable at, the optior or in- 
stance of ‘the ‘plaintiff and the plaintiff 
hes duly avoided the same; 

_{e) The alleged agreement dated the 4th 
Dec. 1970. be © adjudged void or voidable 
and be delivered. up and cancelled; ` 


{f) A perpetual. injunction restraining: 
the. defendants and their servants. - agents 


and assigns:from making any claim or 


taxing any:or any further steps or action 
for enforcement -of the. said agreement or 
any ‘alleged right thereunder: as against 
the plaintiff; - 

tg) If- necessary an in uneton. restrain- 
ing the defendant No, 1 ‘and its -servants, 
ag2nts and assigns from proceeding with 
or taking any.or any further. steps in the 
said case No. 221 of.1976. before the Tribu- 
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nal of Arbitration, Bengal Chamber of 
Commerce and Industry Calcutta;” 

This application has been made ‘by the 
defendants for'stay of the suit under Sec- 
tion 34 of the Arbitration Act, 1940. The 
stay of the suit under S. 34 of the Arbi- 
tration Act; 1940 has been sought on the 
following propositions: 


Firstly, it hag been argued that there 
are no averments in the plaint which, if 
true, would render the contract either 
void or voidable. According to the de- 
fendant petitioners, the misrepresentations 
alleged are against the respondent No, 5 
who ig not a party to the agreement, 
Therefore, it was argued that there might 
be a claim for damages in tort for the 
wrongful conduct of the respondent No. 5, 
It was, then, urged that even if the aver- 
ments rendered the contract, in question 
voidable, the dispute whether the circum- 
stances existed to make the said contract 
voidable was itself arbitrable under the 
arbitration clause, referred to hereinbe- 
fore. Lastly, it was contended that whe- 
ther there was fraud or fraudulent misre- 
presentation which rendered the contract 
void or voidable, should, if the Court 
think that there .are allegations of facts 
which rendered the contract in question 
either void or voidable be decided on evi~ 
dence, then such evidence may be con- 
sidered in this application under S. 34 of 
the Arbitration Act. According to the 
learned advocate for the petitioners, the 
averments made in the instant case only 
make the contract voidable and the plain- 
tiff has alleged that the plaintiff had 
avoided the contract. It did not, accord- 
ing to the learned advocate for the peti- 
tioners, make the contract non est inlaw 
and it ceases only from the point of avoi- 
dance. In this connection reliance was 
placed on several material sections of the 
Contract Act as well as the Specific Re- 
lief Act, I would refer to the said sections 
presently, But reliance mainly had been 
placed on certain observations of Lord 
Denning in the case of Mackender v, Fel- 
dia A. G. (1966) 3 All BR 847: (1967) 2 
QB 596. There a jewellers’ block policy 
insurance was negotiated, signed and 
issued in England by underwriters. The 
policy covered stock-in-trade of diamond 
merchants, who were three foreign com- 
panies incorporated severally in Belgium, 
Switzerland and Italy, against loss of their 
stock of jewels and precious stones. The 
policy contained a foreign jurisdiction 
clause, which provided that the policy 

` should be governed by Belgium Law and 
that any dispute arising thereunder 
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should be subject exclusively to Belgium 
jurisdiction. A representative of the dia- 
mond merchants had a stock of diamonds 
and pearls stolen from him in Naples. The 
underwriters discovered, so they alleged, 
that the diamond merchants had made a 
practice of smuggling diamonds into 
Italy. The underwriters rejected a claim 
by the diamond merchants for the loss, 
alleging, among other matters, non dis~ 
closure by the diamond merchants of 
their smuggling activities, The under~ 
writers sought a declaration that the 
policy was void and applied for leave to 
serve notice of their writ out of juris- 
diction, It was held by the Court that 
although the terms of the rules of the 
Supreme Court Order.11, Rule 1(f) of 
England were wide enough to cover the 
case, as the policy was a contract made 
within the jurisdiction, and although, if 
the issueg were whether there had been 
a contract at all, viz, on a plea of non 
est factum, the foreign jurisdiction 
clause might not apply, yet non disclo~ 
sure would merely make the policy 
voidable from the time of election to 
avoid it, not void ab initio, and similarly 
illegality under the proper law of the 
contract would merely make the policy 
unenforceable; accordingly the dispute 
aş to non disclosure or illegality was a 
dispute arising under the policy and was 
within the foreign jurisdiction clause, 
with the consequence that the leave to 
serve notice of the writ out of jurisdic< 
tion should be refused. Reliance was 
placed on this decision on the basis that 
on the analogy of the foreign jurisdic 
tion clause in this case the arbitration 
clause survived until the contract was 
avoided and therefore the disputes be~ 
tween the parties in this case would be 
referable under the arbitration clause. 
In this : connection learned advocate 
strongly relied on the cbservations of 
Lord Denning, M. R. at page 849 of the 
report to the following effect: 


“Even if there was non disclosure, 
nevertheless non disclosure does not 
automatically avoid the contract. It only 
makes it voidable. It gives the insurers 
a right to elect, They can either avoid 
the contract or affirm it, If they avoid 
it, it is avoided in the sense, that the 
insurers are no longer bound by it. They 
can repudiate the contract and refuse to 
pay on it. But things already done are 
not undone, The contract is not avoided 
from the beginning, but only from the 
moment of avoidance. In particular, 
the foreign jurisdiction clause is nof 
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abrogated, A dispute ag to non disclosure 
js.a dispute arising under the policy end 
remains within the clause; just as does a 
dispute as to whether one side or other 
-was entitled. to repudiate the a 
(see Heyman v. Darwins Ltd. (1942). 
All ER 337: 1942 AC 356)”. 

But, in order to understand the true 
and correct .effect of the aforesaid 
observations of Lord Denning, so far as 
these may” be. made applicable to ‘the 
facts of the instant case, it is relevant 
to refer to the- observations. of Lord 
Denning prefacing the. aforesaid ‘cbser- 
vations appearing at page 849 where 
his Lordship observed: “I can well see 
that if the issue was whether there ever 
had been any contract at -all,, .as,; “or 
instance, if there was a plea. of non est 
factum, then the foreign jurisdiction 
clause might not apply - at all; but here 
there was a contract and when it. was 
made. it contained the foreign” jurisdi¢- 
tion clause.” Diplock, L. J: .at .page-€53 
of the report observed as follows : 


“The fallacy - in. the., argument to the 
contrary is that, when what is. said to be 
an avoidable contract is. said: to. be 
avoided, that does- not mean that the 
contract never existed but that.it ceases 
.to exist from the moment of avoidanee, 
and that on its ceasing there may than 
arise consequential, -rights.in respect of 
things done in performance of it wh:le 
it did exist, which may have the effect 
of undoing those things. as far as 
practicable. It is sometimes sought to 
assimilate the concept of avoidance, of a 

voidable contract to the concept of non 
est factum which. prevents. a...-contract 
ever coming into existence at ‘all, It is 
argued that innocent . misrepresentation 
or, in the case of contracts of insurances, 
non disclosure of material facts vitiatas 
consent and makes the apparent conseat 
of the party misled, no consent at ail, 
but this is specious, -- What -is realy 
meant is. that the party did in fact çon- 
sent, but would not have. done soif he 
had then known ` -what.he knows:-now. 
Fraud may raise other considerations 
into which it is not. necessary-to go.” 
The ratio of the. aforesaid decision -50 
far as is material for our present. pur- 
pose „appears to be this that if there is 
any plea as to non est factum -then. tke 
foreign jurisdiction clause might not 
have application but where there are 
merely allegations which `ayoid the cor~ 
tract and do not make the contract void 
as such, such avoidance does not make 
the contract non existent and only 
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would- -make the contract. inoperative 
from. the - date. of the’ avoidance. The 
contract in such a case survives until 
avoidance and‘ therefore foreign juris- 
diction clause survives along with it and 
would. be: applicable ‘in an appropriate 
ease, It must - be remeriberec that the 
applicability _ „of . foreign jurisdiction 


‘clause depends -on factors other ‘than the 


factors on.'which the applicability of an 
arbitration clause under a contract de- 
pends. But; so far as analogy which is 
being drawn from the. aforesaid decision 
is concerned, from the observations of 
Denning, M..R.-as well as the ‘observa- 
tions of. Diplock,-L. J, referred to here- 
inbefore, it. is clear thatthe seid obser- 
vations would only be-applicable in the 
context of the: allegations which make 
the contract voidable and .where.. the 
voidable. from a. particular 
date, In case of. allegations of fraud or 
of other allegations which: make a con- 
tract non est or void, the aforesaid ratio 
would have no application, 


-7-8.-. In, this background before I deal 
with the relevant sections, I may deal 
with certain observations. in Cheshire 
& Fifoot’s Law of Contract, 9th Edition 
to which my attention was drawn, At 
page 264 of the said edition, it is stated 
that the contract was rescinded if the 
representee, made it clear that he re- 
fuses to be bound by its frovisions. 
Learned editor of the 9th edition further 
states that the. effect of rescission is 
that the contract is terminated ab initio 
as if it had never existed, He then. re- 
ferred-to certain observation of Atkinson 
L. J, in the case of: Abram Steamship 
Co, v. Westville Shipping Co. 1923 AC 
773 at- p. 781.. According to the learned 
advocate for the petitioners it was in- 
correct to state that the effect of termi- 
nation was to terminate the contract ab 
initio as if it had never existed. It - was 
further urged that the observations. of 
Atkinson L., J. referred ‘to hereinbefore 
did not support the. aforesaid view. In 
case where rescission is .permissible the 
contract is-rescinded when it is actually 
rescinded, and the, contract is terminated 
from that date. .What, in my opinion, 
Atkinson,, L. J. said would be clear if 
the observations -quoted in Cheshire & 
Fifoot’s: Law of Contract are appreciated 
in the context in which the said observa~ 
tions were.made. Read in its proper con- 
text, the said observations, in my opin- 
ion, indicate that a decree rescinding the 
contract did not actually rescind the 
contract-from that date, it merely re- 
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cognised the right: of the parties to res- 
cind the contract and therefore the res- 
cission would be effective ‘irom the date 
when the party avoided the contract, I 
think in that context the 
of Atkinson L. J. were made in the 
aforesaid decision and. in thet context 
the learned editor has noted the said 
observations. The question will arise, 
only when there is a contract, rescission 
can take place of what exists. What is 
non existent cannot be rescinded, It- is 
true that-rescission relates back to the 
date and to that extent the criticism of 
the learned advocate may be justified. 
. But, I need not, for the purpose of: this 
ease embark into examination of the 
question whether- the aforesaid observa- 
tion of the learned editor in Cheshire & 
Fifoot’s Law on Contract was right or 
wrong. The real question, in the instant 
case, in my opinion, is to find out what 
is the effect of the allegations made in 
the plaint and what is the nature.of the 
suit filed, 


9. S., 14 of the Indian Contract Act 
stipulates that consent is said to be free 
when it is not caused by coercion as 
defined in'S. 15 or undue. influence as 
defined in S. 16 or fraud as defined in 
S. 17 or misrepresentation as defined in 
S. 18 or mistake, subject to the provi- 
sions of Ss. 20, 21 and 22 and ‘consent is 
said to be so caused when it would not 
have been given but for the existence 
of such coercion, undue influence, fraud, 
misrepresentation or mistake. -It is not 
necessary to deal with undue influence 
and coercion but it is. necessary to refer 
to S. 17 of the Indian Contract © Act 
which defines fraud’ and which states 
that fraud means and includes any of 
the following acts. committed -by a 
party ` to a contract of with his con- 
nivanċe, or by his agent with intent to 
deceive another party to induce him to 
enter a contract the suggestion, as a 
fact of that which is “not true, by-one 
who does not believe it to’ be true, or 
an active concealment of a fact by one 
having knowledge’ or belief of the fact. 
S. 18 defines misrepresentation and S. 19 
of the Indian Contract Act stipulates 
that when consent to an agreemént is 
caused- by coercion, fraud or misrepre- 
sentation, the agreement is a contract 
voidable at the ‘option of the party 
whose consent is so caused. A party to 
contract: whose consent was caused by 
fraud or misrepresentation may, if he 
thinks: fit, ihsist that the contract shall 
be performed and that he shall ‘be-put in 
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the position in which he would . have 
been if the representation made had 
been true, In this - connection reliance 
may:also be placed on S, 27 of the 
Specific Relief Act which deals with the 
conditions under which rescission of 
contract is permissible.. S, 64 of the 
Indian’ Contract Act also deals with the 
restitution when a contract is avoided. 


10. In the case of M/s. East India 
Commercial Co, Ltd., Calcutta v. Collec- 
tor of Customs, Calcutta reported'in AIR 
1962 SC 1893, the Supreme Court dealt 
with the question whether there was 
any legal basis for the contention that 
when a licence was obtained by mis- 
representation it made the licence non 
est with the result that the goods should 
be deemed to have bean imported with- 
out licence jn contravention of Order 
issued under S. 3 of the Import and 
Export. (Control) Act, 1947 so as to 
bring the goods under cl, (8) of Sec- 
tion 167 of the Sea Customs Act, Gene- 
rally, the Supreme Court observed, that 
assuming that the principles of law of 
contract applied ‘to the issue of a licence 
under the Act, a licence obtained by 
fraud was only voidable, It was’ good 
till it was avoided in the manner pre- 
scribed by law and, therefore, the 
Supreme Court was of the view that 
the goods could not be said to have been 
imported without licence, There the 
Supreme Court was dealing on the basis 
that it was a kind of fraud which made 
the licence revocable or avoidable. The 
Supreme- Court was not dealing with 
the question whether if in a particular 
case there are allegations that the con- 
tract was non est in the sense the con- 
sent was obtained by fraud and there 
was no free’ consent and as such no 
agreement ‘came into being, what would 
be. the consequence ? In that background 
the aforesaid decision cannot, in my 
opinion, be applied to the facts and cir- 
cumstances of this case. In the case of 
Monro v. Bognor Urban District Council 
reported in (1915) 3 KB 167, the plain- 
tiff, a contractor had entered into a 
written contract with the defendants for 
the construction of certain sewage work; 
the contract contained a clause that if 
at any time any question, dispute or 
difference shall arise between the council 
or their engineer and the contractor 
upon or in relation to or in connection 
with the contract the matter shall he 
referred to and determined by the engi- 
NEET. esanen. ” After he had done certain 
work under the contract the plaintifi res 
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fused to complete the work, alleging that 
he had been induced to enter into ‘the 
contract by fraudulent, misrepresenta- 
tions made in the specification as to the 
nature of the ground where the work was 
to be done and he brought, an action, to 
recover damages for ..the .alleged ` mts- 
representation and to -have the contréct 
declared void. A summons. was taken 
out for stay. It was held . that the d:s- 
pute was hot in relation to. or in con- 
nection with the contract and stay was 
refused, a 


11, In the case of Johurmull Parasrem 
v. Louis Dreyfus & Co, Ltd. reported in 
AIR 1949 Cal 179-4 Division Bench `of 
this Court ‘held ‘that in. considering. tne 
question of stay of ‘a “suit, the Court’ was 
not entitled to go into ‘the quéstion’ as to 
what was substantially the nature of tne 
claim, ‘The Court’ must consider the’ suit 
as it was pleaded and framed. if it ‘carne 
to the conclusion that the suit’ as plead- 
ed was a suit on the ‘contract’ or arising 
out of the contract “containing the” arbi» 
tration clause, ‘ then’ thé suit’ should’ >e 
‘stayed, But if, the suit ag pleaded: >was a 
‘suit independent of’the contract then 
the Court had no power to stay the 
suit although the Court” was satisfied 
that, the frame’ of the’ buit was merely a 
means of avoiding , the consequence of 
‘alleging the true nature of ‘the clai. A 
contract between A and B forthe supply 
of goods contained an ‘arbitration clause. 
‘A supplied certain quantity of goods to 
B, Then A brought a suit ‘against B 
alleging ` that .‘the° contract had been 
wiped out by frustration and secondly 
that he was induced ‘to enter into it. by 
fraud ‘and on discovery of ‘the fraud 
had avoided it. A claimed: * damages’ for 
‘fraudulent misrepresentation: and fur- 
‘ther claimed for value of .the goods 
supplied at the request of B. Tt was held 
that the claim was not a élaim under 
the contract containing the ‘arbitration. 
It ‘was a claim wholly. ‘independent’ of 
ithe contract and was réally a claim 
‘based on tort and an . implied contract. 
‘That’ being ‘so, stay of the suit, _ coud 
‘not be made. _ e 

"12. In the case 08 ` Khusiram Banarsi 
Lal v. Hanutmal Boid réported: in (1949) 
53 Cal WN 505 Mr. Justice: Das had to 
consider this question and‘it. was : held 
that where in an application made under 
S. 34 of the Indian “Arbitration: Act: for 
stay ofa suit an‘issue was sought-tco be 
‘made as to the formation, existence or 
validity of the -contract containing en 
arbitration clause, the. Court .-was 


v. Jardine -Handerson Lid, 


‘contract became voidable 


1362 at -p,..1370 in para 10 


‘be non est. _in the sense that. 


‘void. ab- sinitio;---(4). 
net 
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bound to:refuse ‘the, stay but.- might -in 
its discretion on the application for the 
stay,-decide the issue as.to the existence 
or-validity of the arbitration agreement 
even- though it might involve iricidentally 


. a decision~as, to. the validity or. existence 
‘of the parent: 


„contract. It is clear from 
the said judgment that where averments 


-are questioning the existence or validity 


of the. contract . containing the arbitra- 
tion clatise. then a. dispute as to that can- 
not be said to-be a dispute arising under 
or within the contract, Whether that dis- 
pute ‘should be settled ` by deciding. the 
question as to. the -validity or existence 
of, the ‘contract in the application for 
stay: or by deciding the question in the 
Suit is:a matter of procedure but it is 
indisputable ...that such a-dispute cannot 
be the subject-matter of arbitration within 
or under „the. contract, 


13. În the case of Union . of India vy. 
‘Benode Kumar, reported in AIR 1962 
Cal 48 it appears that it was held by 
the. Court that. by purchase of-the pas- 
séngers' ticket there initially came ‘into 
existence a contract between the railway 
administration’ and the passenger for the 
carriage of the latter’s person. If a “half 
ticket”. was obtained from the railway 
administration for carriage of an adult 
person, ‘then that contract was caused 
by misrepresentation to the financial 
prejudice of the railway administration. 
That, however, did not make the. con- 
tract void from its inception but the 
at the option 
cf the railway. administration. There as 
the Court found, the misrepresentation 
was of such a nature which made the 
contract .voidable - and -as such did not 
make the contract non-existent or void. 
After discussing several. authorities, the 


Supreme Court in the case- of Union of 


India v, Kishorilal Gupta AIR 1959 SC 
summarised 
the principles ee to a case like 


this as follows: 


“(Q) An. arbitration. dause is a ‘eol 
lateral term of „á contract as distin- 
guished from. its substantive terms:: but 
none the.less it is. an integral . part of it; 
(2). however. comprehensive. the terms of 
anr arbitration . clause -may be, the exis- 
tence of, the. contract is a necessary 
condition- .-for. its operation, : it, perishes 
with the ,contract; -(3) ` the contract may 
iit. never 
came- legally. into. existence or it. was 
oe the contract 


itir 
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put an end to it as if 
existed and substitute 
for it solely governing 
liabilities thereunder; 

case, if the original contract has: no 
legal existence, the arbitration’ clause 
also cannot operate, for along with the 
original contract, it.'is also void; in the 
latter case, as the original contract is 
extinguished by the substituted one, the 
arbitration clause of the original con- 
tract perishes with it; and (6) between 
the two fall many categories of disputes 
in connection with a contract,.such as 
the question of repudiation, frustration, 
breach ete, In those cases it is the per- 
formance of the contract that has come 
to en end, but the contract is still in 
existence for certain purposes in respect 
of disputes arising under it or in con- 
nection with it, As the contract subsists 
for certain purposes, the arbitration 
clause operates in respect of these 
purposes.” $ 


The- Supreme Court, as hereinbefore 
mentioned, noted that however compre- 
hensive the terms of an arbitration 
clause may be, the existence of the 
contract is a necessary condition for its 
operation, it perishes with the contract 
and the contract may be non est in the 
sense that it never came legally into 
existence or it was void ab initio, There- 
fore, the question that has to be found 
out is whether the cause of action in 
the present claim, as pleaded in the 
plaint alleges that the contract never 
came into existence or it was void ab 
initio, 


it had never 
a new- contract 
tkeir rights and 
(5) in the former 


14, In the case of Bilasrai and Co. v. 


Tularam Nathmall (1948) 52 Cal WN 
858 Sinha, J, observed that for the 
purpose of an application for stay of 


suit under Section 34 of the Arbitration 
Act, the Court could only consider the 
case as pleaded and framed, If the pleas 


taken in the suit make the con- 
tract containing the arbitration clause 
void ab initio, the arbitration clause 


could not operate. If, however, the pleas 
raise grounds for avoiding a contract 
validly entered into, the arbitration 
clause survived the avoidance or termina- 
tion of the agreement, The jurisdiction of 
the arbitrators would depend on the ex- 
istence of the contract and the submis- 
sion, Where the formation of the contract 
was challengéd, the ~ arbitrators, in the 
absence of an agreement between ‘the 
partiés had no jurisdiction to- decide the 


issue,-Sinha, J, after-analysis of the seve- 
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ral cases put the proposition of law as 


follows: 
“The essential question seems to be 
(a) whether the plea taken, whether it is 
mistake, fraud, misrepresentation or 
coercion, makes the contract containing 
the arbitration clause void ab initio so 
that the challenge is as to the formation 
of the contract or (b) whether the plea 
relates to grounds for avoiding a contract 
validly entered into, If the latter, arbitra- 
tion clause survives the avoidance or ter~ 
mination of agreemert. If the former, the 
arbitration clause cannot operate.” 


Reference may be made to the observa~ 
tions in the case of Lawson v, Wallasey 
Local Board (1882) 11 Q. B. D, 229. In 
the case of Allen Berry v, Union of 
India, AIR 1971 SC 696 at p, 702 the Sup- 
reme Court observed that the word 'aris- 
ing’ under the contract and ‘in connection 
with the contract’ were undoubtedly wide 
and comprehensive, It wag nonetheless a 
question whether a dispute as to the com- 
pensation on the ground of unauthorised 
appropriation fell within the clause. Re~ 
ferring to the decision of Monro v. Bog- 
nor Urban District Council (1215) 3 KB 
167 the Supreme Court observed that 
the words in arbitration clause ‘in relation 
to or in connection with the contract" 
were construed not to contemplate a dis~ 
pute raised by a contractor thet he could 
avoid the contract on the ground that if 
was obtained by fraudulent misrepresen~ 
tation, In the case of H, I, Trust v, Hari- 
das Mundra, AIR 1972 SC 1826 at p. 1833 
the. Supreme Court also discussed this as 
pect of the matter but it does not carry the 
position any further. In the light of the 
aforesaid principle it appears to me that 
in this case when the formation of the 
contract is in dispute, such a dispute is 
not arbitrable under the arbitration clause 
in the instant case, Next arises the ques~ 
tian whether the averments in the instant 
case are sufficient to avoid the contract 
or make the. contract non est, It was sub- 
mitted that the question might be tried 
on evidence by this Court either in this 
application under S, 34 or in the suit. On 
this aspect see the observations of this 
Court in the case of Khusiram Benarasi-~ 
lal v. Hanutmal Bod (1949) 53 Cal WN 
505, in the case of Moran Co, Ltd. v, 
Anderson Wright Ltd., AIR 1953 Cal 477 
where it was observed that the : Court 
might but- should net normally examine 
this question in an application under Sec~ 
tion 34 (sée the observation of the Sup- 
reme Court in the case of Anderson 
Writ Ltd. v. Moran and Co. Ltd., AIR 
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4955 SC 53, Having regard to the avere 
‘ments made in the plaint, in-my opinion, 
there are prima facie averments which 
make the contract non est, Averments are 
such and so connected with the reliefs 
claimed in the suit that it would not ba 
appropriate to try this application or evi- 
dence to test the veracity of the alleges 
tions made. It would lead to multiplicity 
of proceedings, K 


15. Then comes the question whether 
even assuming that the matters raised in 
the suit are arbitrable the discretion cf 
the Court should be exercised against 
the stay of the suit, One of the facts thet 
is relevant in considering this aspect cf 
the matter is that the defendant No, 5, 
viz, Sri Mukul Chandra Chakrabarty, fs 
not a party to the arbitration agreemert 
and as such cannot be a party to the 
arbitration proceedings, Learned advocate 
on behalf of the petitioners submitted 
that no relief, as such, has been claimed 
against the defendant No. 5. Therefore, ba 
submitted that simply because there was 
another party to the suit, who was not a 
party to the arbitration proceedings was 
no ground for not exercising the discre~ 
tion of this Court to stay the proceedings, 
Reliance in this connection was placed o2 
the observation of mine in the case cf 
M/s, Cekop v. Asian Refractories Ltd, 
(1969) 73 Cal WN 192, In certain circum 
stances the fact that there is one ad~ 
ditional party to the suit, who is not a 
party to the arbitration proceedings may 
not be relevant factor in considerinz 
whether the stay of proceedings should 
be granted or not. But, in this case, # 
has to be borne in mind that it is not cor- 
rect to state that in the suit no relief, a3 
such, ig claimed against the defendant 
No, 5. The defendant No. 5 is a necessary 
and a proper party to the suit, Secondly, 
ft has to be borne in mind that the de 
fendant No. 5, Mukul Chandra Chakra- 
barty, is the central figure round whom 
the drama in this case moves, Therefore, 
any proceedings without the defendant 
No, 5 would not be proper, as the saying 
goes that to stage Hamlet without tha 
Prince of Denmark would be improper 
and to allow the stay will. have the effect 
of keeping the defendant No. 5 away. 

16. Then the question whether on tha 
allegation of fraud, this Court should 
exercise its discretion against the stay. 
On this aspect reliance was placed, as i 
usual, on the case of Russell v, Russel, 
(1880) 14 Ch, D. 471 where, as is well 
known, partnership articles between A 
‘and B provided that: if the business 
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skould not be conducted to the satisfac- 
fion of B, he should have the power to 
g=ve notice to A to determine the part- 
nership; the articles also conteined an 
arbitration clause providing that any dif- 
ference in-relation to the partnership 
should be referred to arbitration, B 
having given notice to A, for the part- 
nership to be determined A brought an 
action against B, alleging various charges 
oZ fraud and claiming that the notice 
skould be declared void, and that B 
should be restrained from announcing the 
dissolution of the partnership, waereupon 
B moved that the matters in question 
skould be referred to arbitration. It was 
held that in a case where freud was 
charged, the Court would in general re- 
fuse to send the dispute to arbitration if 
tke party charged with the fraud desired 
a public enquiry. But where the objection 
te arbitration was by the party charging 
tke fraud, the Court would not necessarily 
aecede to it, and would never do so un- 
less a prima facie case of fraud was pro~ 
ved. At page 476 of the report Jessel, 
M, R. observed: as follows: 


“Different minds are differently affect 
ec by a consideration of the same circum- 
stances, but, speaking for myself, I am 
br no means persuaded that these reasons 
are sufficient, or that the Courts of Com- 
mon Law have ever laid down that they 
are, First of all, is it true that the parties 
ta a contract can hardly be sup zosed to 
have endeavoured to refer to an arbitrator 
am attempt by one of them to cheat the 
other ? I can find no reason for assuming 
it. A fraudulent man would not desire 
publicity but would wish the question to 


_be enquired into before a private tribu- 


nel. Nor does it follow that the man 
wao hag been defrauded wants publicity. 
It is an injury to the reputation of a man 
who has been his partner, who may be 
ecnnected with him not only by the ties 
of partnership, but, as in the case before 
ms, by nearer and dearer ties. Why 
srould it be necessarily beyond che pur- 
vew of this contract to refer to an arbi- 
trator questions of account, even when 
tkose questions do involve misconduct 
amounting even to dishonesty on the part 
of some partner? I do not see it. I do not 
sey that in many cases which I will come 
tc in the second branch of the case be- 
fcre the Court, the Court may nct, in the 
exercise of its discretion, refuse to inter- 
fere; but it does not appear tc me to 
fcllow of necessity that this clause was 
not intended to apply to all questions, 


even including questions either imputing 
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moral dishonesty, moral misconduct to 
one or other nt the parties, - 


I now come to the first ‘around: where 
personal fraud is in issue: Though I quite 
agree jt is within the discretion of- the 
Court to say, where one of the two part- 
ners desires it, that a dispute shall not be 
referred to arbitration, yet I must consi- 
der for a moment which of the two part- 
ners does desire to exclude arbitration. 
Does the party charging the fraud desire 
it, or the party charged with the fraud 
desire it? Where the party ‘charged with 
the fraud desires it, I can perfectly under- 


stand ‘the Court saying .‘I will not refer, 


your character against your will to a ‘pri~ 
vate arbitration.’ It seems to me in that 
. ease it is almost a matter of course to re- 

fuse the reference, but I by no means 
think the same” consideration follows 
when the publicity is desired by the per- 
son charging the fraud. His character is 
not at stake, and the other side may say, 
‘The very object that I have in desiring 
the arbitration is that the matter shall 
. not become public, It is very easy for you 
to trump up a charge. of fraud against 
me, and damage my character, by an in- 


vestigation'in public.’ There is a very old > 
and familiar” proverb about throwing’ 


plenty of mud, which applies very much 
to: these ‘charges made by members of the 
same family, or ' members of the same 


` partnership, against one ‘another in ‘pub--. 


lic. It must be an injury, as a rule, to: the 
person charged with ‘fraud to have it 
published, and I must ‘say that I. am: by 
_ no means Satisfied that the mere desire 
of the person chargirig the fraud is suffi- 
cient reason for the Court Ton “to 
send the case to arbitration. es! 


There, the Court found that héri was no 
prima facie case of fraud- to influence the 
Court, The court observed also at page 
481 of the report that there must be suffi- 
_. cient prima facie ‘evidence of fraud, not 
: conclusive or. final evidence, The true 


` ratio of that decision, in my opinion, ig 


that where allegations of fraud: are made 
in an-action in respect of which stay -ïs 
being sought, those allegations are factors 
which the Court takes into consideration 
in exercising the discretion, It wag nors 


mally the practice if party charged with. 


fraud desired -public and open trial in 
courts to. refuse to grant stay even where 
the stay was otherwise merited. ` This 
principle grew up at.a time when people 
with dignity very often sought vindication 
of honour in ‘public, -Jessel, M.R. has 


“ noted that there is a.tendency of making’ 


' 1972 Cal 281 at p 
attention to the aiferened between the law. ` 
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false or reckless allegation and it is often 
a. tendecy of those who make thcse 
allegations to want exposure at a public 
forum.. At the same time it has to be 


‘borne in mind that sense of dignity ig at 


discount in the present times, people are 
no longer keen for vindication of honour, 
People who are guilty of fraud tend to 
avoid public trial, ‘Therefore, keeping this 
trend in mind, in my opinion, ‘ithe effect 
of allegations ‘of fraud in exercising the 
discretion’ of. the Court should be exa- 
mined, Reference may be made to the 
decision in the case of Abdul Kadir Sham- 
sudhin v. Madhav Prabhakar, AIR 1962 
SC 406. In the case of Raymon’ Engineer- 
ing Works Ltd. v,. Union of India, AIR 
' 283 Ghose, J. drew 


prevailing in England ‘and the law on 
this aspect in India, My attention was 
also drawn to the decision of this Court 
in the case of Nitya Kumar v. Sukhendra 
Chandra, AIR 1977 Cal 130, In my opin- 
ion the fact that there are allegations of 
fraud ig a factor which the Court should 
take into consideration in considering the 
exercise of discretion, The nature and 
type of the allegations ‘are also relevant! 
factors. If a party charged with fraud 
wants public trial stay should, subject to 
the above factors, be always refused. 
But even if the party charged with fraud 
does not want public trial but the party 
charging the fraud so wants there in ap- 
propriate cases the Court should refuse to 
grant stay. In my opinion tia is such 
an appropriate case, 


17-18. Having regard to the nature of 
the allegations of fraud and. having re~ 
gard to the facts averred, in my -opinion, 


' it cannot be ‘said that there was no prima 


facie evidence of fraud. In that back- 
ground, in my opinion, it would be an 
improper exercise of discretion of this 
Court to.allow this question not to be 
agitated in public forum, 

. 19. I, ‘therefore, hold that i in view of 
the nature -of the allegations made, the 
allegations. are as such which are not ar- 
bitrable under the arbitration clause- in 
the instant case, I am further of the 
opinion. that in. view of the nature of the 
suit, it- would not be desirable to try the 
allegations whether there was a valid con- 
tract or not in the application under Sec- 
tion 34 of the Act. I am further of the 
opinion. that in view of the -fact that the 
respondent No: 5 is not a -party to the ar- 
bitration agreement, it would -not be pro-| - 
per to exercise the discretion in -the facts 
and circumstances of the case to grant 


1978 
stay of the suit. The nature of the allege 


tions of fraud made, in the instant case, 


also is a fact which is. against the grart 
of the. stay. 

20. For the reasons aforesaid, this ap- 
plication for stay must*be refused. The 
application, therefore, fails and is accorc- 
ingly dismissed. Costs of this. application 
will be costs in ‘the suit, 


Application dismissed, 
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Life Insurance Corporation of India, 
Appellant v. Gadadhar De, Respondent, 

A. F, O. O. No. 498 of 1971 D/- 15-7- 
4977." 

Civil P. C. (5 of 1908) O, 21 R. 1 — 
Amount decreed with interest — Judg- 
ment-debtor depositing money in Court 
— No instructions that money ig to- be 
adjusted towards 
cree-holder entitled to adjust money te- 
wards interest first and then towards 
principal, (Contract Act -(1872), S. ot 
AIR 1970 SC 161 Rel. on. (Para 3) 


Anno: (1) AIR Comm, Civil P. C. o 
Edn.) O, 21 R, 1 N. 6; (2) AIR Manual 
(3rd Edn.) Contract Act, S..60 N. 6. 


Cases Referred: Chronological Paras 
AIR 1970 SC 161 k 3 


Rabindra Nath EON for Appe_- 
lant. 


‘BANERJEE, J.:— This eppesl at tke 
instance of the décree-holder plaintiff 
arises out of an order passed by the 
learned Sub-Ordinate : Judge, 4th Court, 
Alipore. The short fact. arising out of an 
order is that there was an agreement 
between the Rajasthan Insurance Co, 
Ltd., and- Gadadhar De of 3, Robinson 
Street, Calcutta and G. Dey and Co, and 
Union Estates Ltd., of 184, Dharmatola 
Street, Calcutta on or about 1949 and in 
the said agreement there’ wás a clausa 
for arbitration, It appears that Gadadher 
and others took a loan for certain sum 
of money but as the arbitrator wes 
appointed by the parties, the’ arbitratcr 
gave an award to the effect that Rajas- 
than Insurance Co. Ltd., shall be entitled 
to the sum of Rs. 15 000/-" as principal 


and Rs. 5140/- as the balance of interest - 


“Against order of D, N. Banerjee, Sub. J. 
4th..Court, Alipore D/- 9-2-1971. 


DV/EV/B511/78/GNB/DVT, 


L. I. C, of India v. Gadadhar (Banerjee. J.) _ 


- was 


. the simple interest, 


‘principal only — De-. 


«that the payment 
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aggregating the sum of Rs. 20,140/- as 
against the said Gadadhar De and the 
said sum of Rs. 20,140/- shall carry inte< 
rest at the rate of 6% per annum from ' 
the date of the award’ until payment, It 
was further awarded that all the three 
houses Nos. 4, 5 and 6 as ‘mentioned 
above will ‘be, subject to the claim, 
awarded and that if the awardee does 
not pay the purchase money the threa 
houses will be sold. The money was 


. not paid. - The date of the award was 


22nc Jan. 1954. The sum of the money 
paid by the judgment-debtor 
amounting to Rs. 26096.56, The petitioner 
judgment-debtor filed the objection. It is 
alleged that Rajasthan Insurance Co, Ltd. 
ig claiming compound interest and not 
The claim is exces- 
sive. The learned Judge having held in 
favour of the judgment-debtor, the Life 
Insurance Corporation after the Life 
Insurance Corporation Act came into 
forc2 in 1956 preferred the present ap~ 
peal. The short point for our considera- 
tion is that . whether the calculation of 
interest by the Life Insurance Corpora- 
tion is correct or not, On behalf of the 
Life- Insurance Corporation it ig stated 
‘that the arbitrator awarded a sum of 
Rs. 20,140/- in favour of the decree- 
holder and the said sum will carry. an 
interest...at the .rate of 6% per annum 


_ from the date of the award. The debtor 


depesited with the Court different sums 
and the Life Insurance Corporation has 
_adjusted the sum first towards the pay-' 
ment of.interest and thereafter towards 
the: principal amount, The judgment- 
debtor however contended that he has 
pale the said amount towards the prin- 
cipal and the: Life Insurance Corporation 
was wrong in adjusting the said amount 
towards the. interest, 


2, - Mr, Chowdhury on behalt « of the 
-appellant, therefore, contended on the 
allegation as hereinbefore stated that 
the learned Judge was wrong in holding 
that the calculation made by the Life 
Insurance Corporation was according to 
the compound interest. Unfortunately in 
this case the respondent does not con- 
test the appeal. In our opinion the con- 
tention of Mr. Chowdhury must be 
accented to be correct. The normal rule 
in case. of a debt due with interest is 
made by the debtor 
must be applied first to the payment of 
interest and thereafter. to the payment 
of principal amount. Applying the prin-. 
ciple in this present case, it appears | 
that Mr, Chowdhury’s contention must 
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holder. Corporation is that they have 
adjusted all the amounts paid by. the 
: Judgment-debtor towards the interest 
first and thereafter the balance not 
having been paid, the execution case has 
been filed. . 


3. Mr. Chowdhury relied upon the 
case reported in AIR 1970 SC 161 
(Meghraj v. Bayabai), The said case 


arose out of a mortgage. The Hindu 
undivided family of Jethmal Ramkaran 
mortgaged a house belonging to it to 


Seth Haroon and Sons to secure repay- ` 


ment of Rs, 40,000/- due at the foot of 
an account, A suit was filed by Seth 
Haroon and Sons in 1936 for recovery 
of their dues by sale of the mortgaged 
house, A decree was passed in 1940. 
There was an appeal against the decree 
to the High Court, Nagpur. But the 
appeal was dismissed: subject to a slight 
modification and.the appeal was taken 


to the Supreme Court, During the pen~ ` 


dency of the appeal to the Supreme 


Court, nine out of ten members of Seth. 


Haroon and Sons migrated to Pakistan 
and were declared evacuees, By an order 
passed by the Supreme Sourt on March 28, 
1958 the Custodian ef Evacuee Property 
was impleaded as a party respondent in 
the appeal filed by the mortgagors. The 
Supreme Court dismissed the appeal. In 


the said case thereafter it was urged- 
that on proper account being taken | 


nothing was due by them on the mort~ 


gage and that the interest was wrongly . 


calculated. The Supreme Court in para- 
graph 4 stated as follows :— 


“4, Under the preliminary decree an 
amount of Rs, 42,430-2-6 wag declared 
due upto June 23, 1941. towards princi« 
pal and interest. The mortgagors made 
no payments under the decree directly 
to’ the mortgagees.. ‘But from time to 
time they claim to have made deposits 
in the Court under ©, 21, R. 1 of | the 
Civil P. C, and in depositing some of the 
amounts they stated that the payments 


were towards the principal due. But. 


there is no evidence on the record that 
the mortgagees were informed that the 
amounts were deposited towards the 
principal due nor “is there evidence that 
the mortgagees accepted 
towards the principal, For quite a’ long 
time the mortgagees did not withdraw 
the amount lying in Court, Unless tha 
mortgagees were informed that. the 
mortgagors . had deposited the amount 
only towards the principal and not tó- 
- wards -the interest, vand the mortgageés 


‘Bimal Kumar'v: -Calcutta ` Municipality + 
_-be accepted, .The case of the . decree- . 


the: amounts | 


agreed to withdraw the money from the 
Court accepting the conditional deposit, 
the normal rule that the amounts de=- 
posited in Court should first be applied 
towards ‘satisfaction of the interest and 
costs and thereafter towards the. ‘princi 
pal would apply”, . 

Applying this principle in the present 
case it is nowhere agitated. that while 
depositing the money in the Court below 
by different challans it was stated that 
the money is paid towards the principal 
and therefore the said money was as in 
the normal rule when withdrawn by the 
Life Insurance Corporation, adjusted to« 
wards interest first and thereafter to~ 
wards principal. 


4. In the circumstances, retos, the 
Life Insurance Corporation is right in 
adjusting the -sum deposited by the 
judgment-debtor towards interest first. 
and the learned Judge was wrong in 
allowing the application filed by the 
judgment-debtor, 

5. We, therefore, set aside the order 
impugned and direct- the Court below to 
proceed with the execution case. 

6. We, therefore, allow the appeal, 
There will be no order as to costs, 

G. N, RAY, J.:— I agree, 

_ Appeal- allowed, 
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“Bimal Kumar Das, Appellant v, Core 
poration of Calcutta, Respondent, : 

Appeal from Appellate Deeree No, 1483 
of 1969, D/- 6-7-1978. S 

(A) Calcutta- Mumicipal Act (33 of 
1951), S. 247, Proviso — Purchaser — 
Meaning of — Proyiso does not apply to — 
a donee — (T. P. Act (1882), Ss. 54 and 
122 — Sale and gift — Distinction). 

Under the Proviso to S. 247 of the 
Calcutta Municipal Act, the purchaser is 
not liable for any sum due for any period 
exceeding one year on account of ven~= 
dor’s' share’ of the consolidated rate, 
Though the word purchaser has not been 
defined in the Act, the definitions of sale 
in S, 54 and gift in S. 122 in T. P. Act 
are useful in determining its meaning, 
There can be no sale according to the 
provisions of the -Transfer of Property 
Act without consideration. But in a gift 
the question of consideration ‘does not 
crop up. So by no stretch of imaginas . 
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tion, a “donee” that is, a person accept- 
ing a gift voluntarily and without consim 
deration, can claim to be a purchaser so 
as to invoke the provisions of S. 54 of 
the’ Transfer of Property Act or of the 
provisions of S. 247 of the Act. Thera 
can be no purchaser without payment of 
any consideration. (Para 5) 


Anno: AIR Comm. T. P. Act (4th 
1969 Edn.), S. 54, N. 10-A; S. 122, N. 16 

(B) Limitation Act (36 of 1963), 
Art. 62 — Suit for recovery of tax dues 
by Calcutta Corporation — Starting point 
of limitation under Art. 62. 


The liability to pay the tax does not 
arise unless the bills are presented. So 
the presentation of the bill is the condi- 
tion precedent to the running of time, 
within the meaning of Art. 62 of the 
Limitation Act and limitation does not 


commence unless the bills are presented. - 


When the bills for arrears of tax are pre~ 
sented within the period of 12 years’ 
limitation under Art. 62, the suit is not 
barred, AIR .1973 Cal 488, Rel. on. 
(Para $ 
Anno: AIR Comm. Limitation Act (5th 
Edn.), Art. 62, N. 2. 


(C) Calcutta Municipal Act (33 of 


1951), Ss. 251 and 253 — Suit for reco- 
very of tax dues to Corporation and fo: 
declaration of a charge — Other modes 


of recovery in Chap. VII need not be = 


exhausted before a suit under S., 251 (1) 
can be entertained. AIR 1976 Cal 243 
(FB), Rel. on. (Para 12) 


(D) Calcutta Municipal Act (33 of 
1951), S. 251 — Suit for recovery of 
arrears of tax — Fact that such suit is 
filed by Corporation during pendency oł 
an appeal against dismissal of objection 
by tax payer does not make it non-main- 
tainable in absence of any specific pro- 
vision in the Act to that effect. 


(Para 6) 


Cases Referred: Chronological Paraa 
AIR 1976 Cal 242 (FB) 12 
AIR 1973 Cal 488: 1973 Tax LR 2619 3 

Rathindra Nath Bhattacharyya, fo? 
Appellant; Pradip Kumar Ghosh, for 
Respondent. 

JUDGMENT :— The Corporation of 
Calcutta is the plaintiff. It has beem 
alleged that the defendant is the owne> 
of the disputed’ premises. A sum of 
Rs. 1785.60 P. is payable to the plaintiff 
towards the arrears of consolidated rate 
and arrear bills up to 4th quarter of 
1951-1952 and Rs. 149.53 P. as ‘interest. 
Such amount was not paid in spite of . 


demands, . ‘The. suit. is for recovery: of 


Bimal Kumar’ v; Calcutta Municipality (Maitra J.) [Prs-;.1-5] 
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such amount and for a further declara- 
tion that such sum is a first charge on 
the premises in question. 

2. The defence is that the suit is not - 
maintainable and the claim is barred by 
limitation. During the pendency of an 
appeal preferred by him, the present suit 
was illegally instituted. 

3. The learned Munsif accepted the 


plaintiff's version and passed a decree in 


the preliminary form. The defendant 
preferred an appeal, which was dismiss- 
ed by the learned Additional District 
Judge, Alipore. Being aggrieved by that 
decision, the present appeal has been 
filed. ` 

4. Four points have been urged on 
behalf of the appellant. It has been 
stated that in view of S. 247 of the 
Calcutta Municipal Act, the defendant- 
appellant is liable to pay the dues of 
only one year. In fact he acquired the 
property on the footing of a deed of gift. 
So his liability will extend only to one 
year’s dues prior to the date of the deed 
of gift. It has been. contended that in 
that section the word “purchase” has | 
been stated. But that word has not been 
defined in the Calcutta Municipal Act, 
1951. In that view of the matter, we 
are to go by the definition’ of the word 
“purchase” as will appear from Cham- 
bers’s dictionary. There the word ‘pur- 
chase’ has been stated to mean to get in 
any way other than by inheritance. The 
plaintiff did not acquire the property by 
inheritance and hence in any view of the 
matter, the defendant is entitled to some 
relief even if the court holds that the 
suit is maintainable. 


. 5. It. is, therefore, necessary to note 
the relevant provisions of 8. 247 of the 
Act. That section deals. with liability of 


.a purchaser for vendors share of the 


consolidated rate. The proviso ta that 
section lays down that the purchaser 
shall not be liable for any sum due for 
any period exceeding one year prior to 
the date of purchase. The words ‘sale’ 
and ‘gift? have been defined in the 
Transfer of Property Act, 1882. Accord- 


` ing to S. 54, ‘sale’ is a transfer of owner- 


ship in exchange for a -price paid or 
promised or. part paid and.part promised. 
Only in case of a sale, the purchaser 
steps into the property covered by the 
sale. There can be no sale according to 
the provisions of the Transfer of Pro- 
perty Act without consideration. But In 
a gift the question of consideration does 
not crop up. Section. 122 of the Act says 


that gift is the transfer of certain exists 
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‘ing -moveable .or immoveable ‘property 
‘made voluntarily and without considera~ 
tion by one person called a donor to ano- 
ither called a donee. Of course, sale and 
‘gift are covered by. the word ‘transfer’ 
within the meaning of that Act, but the 
concept of those expressions is “entirely 
different. So by no stretch of imagina~ 
tion, a ‘donee’ ‘that is, a person accept- 
ing a gift voluntarily and without 
consideration, can claim to-be a purcha- 
ser so as to invoke the provisions of 


S. 54 of the Transfer of Property Act or - 
of the provisions of -S. 247 of the Act: 


in ‘question. There can be no. purchaser 
without payment of any consideration, 
Hence this contentior must fail. _ 

‘6. It. has been next contended on be- 
thalf of the appellant that the defendant 
‘filed an objection and meanwhile the pre“ 
sent suit was filed. Since the ‘Corpora- 
tion chose to institute the suit:during the 
pendency of the appeal preferred ‘by the 
appellant, the suit is not maintainable. 
This contention cannot be accepted be-~ 
cause there is no such provision in the 
‘Act, If the -defendant succeeds in ‘the 
appeal, then necessary refund can be 
asked for and granted by the Corpora- 
tion. But that does-net mean that the 
appeal filed by -the’ plaintiff ‘will not be 
maintainable. If the plaintiff chose not 
to institute a suit for recovery of conso- 
lidated rate then, the claim would have 
been barred by time according to the 
provisions of the Limitation: Act, read 
with that Act. 


4. It has been further contended that 
in any view of the matter, the claim is 
time-barred in view of Art. 62 of the 
Indian Limitation Act, 1963. That Article 
prescribes a period of 12 years to en- 
_ foree payment of money secured by a 
mortgage or otherwise charged upon im- 
moveable property and limitation runs 
from the date when the money sued for 
becomes due. Reference was made to 
S. 191 of ‘the Act to show that the pay- 
ment of consolidated rate shall be made 
in quarterly instalments and the quarter 


shall be taken to commence on the first ` 


Gay óf April, July, October and January 
respectively ‘and instalments shall be pay- 
able on or before the 15th day of May, 
August, November and February res- 
pectively for such quarters. At all 
events, the plaintiff's claims regarding 
‘tthe two items are time barred because 
‘the suit relates to arrear bills up to 4th 
quarter of 1951-52, whereas the date of 
ithe institution of the suit is 15th “Novem~ 
her, 1965, that is, after the statutory 
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period of 12 years within the meaning 
of Art. 62 of the new Limitation. Act. 


8. The learned Advocate appearing on 
behalf of the respondent has stated that | 
the money due to the Corporation does 
not become due unless the bill is pre- 
sented. In order to substantiate his con~ 
tention, reference has been made by him 
to the ‘observations’ made in the case of 
Karnani Properties reported in AIR 1973 
Cal 488 at p. 491. In order to determine 
the question, one has to see when the 
money sued for becomes due, within the 
meaning of Art. 62 of the Limitation Act, 
In the case of Karnani Properties, there 
is’ a-.pronouncement by. this Court that 
in. view of the provisions of Ss. 165, 168, 
172, 180, 181; 191, 200, 235 and 236 of 
the Act and the general scheme of that 
Act, the liability’to pay the dues arises 
on the bills being presented. Of course, 
it was rightly commented upon in that 
case. that the Corporation: of Calcutta 
would rationalise the process and intro- 
duce: the ‘process of' sending signed bill 
otherwise .various complications might 
arise. -But the position remains that the 
liability to pay the tax does not arise 
unless. the bills are presented. So the 
presentation of the bill. is the condition 
precedent to the.running of time, within 
the meaning of Art. 62 of the Limitation 
Act and limitation does not commence 
unless the bills are presented. Of course, 
hardship may arise if the Corporation 
chooses to send the bills, say after half 
a century. Here the bills in question 
were sent within the period of limita- 
tion. In that view’ of the matter the 
contention put forward by the appellant 
cannot be sustained and it is held that 
the suit is not barred by limitation re- 
garding the two items in question, 


9. It has been next contended on be- 
half of the appellant that the suit is not 
maintainable because of provisions of 
Section 251 of the Act. The present 
suit’ is filed according to the pro- 
visions of that Act and only that section 
was referred to before the learned Addi- 
tional. District Judge. 


10.: It has also been stated that if the 
court holds that in view of S. 251, the 
suit is maintainable, then the Corporation 
will be vested with a'discretionary power 
to file a suit or alternatively to take 
resort to other processes. That will be a 
discrimination and violation of the pro- 
visions -of the Constitution of India. In 
that view of the matter, having regard 
to the ‘provisions of 0. 27A, R, 1, C. P. G 
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a notice may be issued to the Advocate 
General, State of West Bengal, to deter- 
mine the matter whether the S. 251 (1) 
of the Calcutta Municipal Act, 1951, ia 
ultra vires the Constitution of India. 

11. The relevant S. 251 (1) says ‘thal 
after a defaulter has been proceeded 
against under the foregoing provisions: of 
the Chapter VII unsuccessfully or with 


partial success, it shall be competent for: 


_the Corporation to recover from him by 
a suit any sum due on account of tha 
consolidated rate together with all costs. 
Tt has been contended on behalf of tha 


appellant that the expression “after a 
defaulter has been. proceeded against” | 


appearing in the opening - portion cf 
S. 251 (1) clearly presupposes. that the 
other processes embodied in Chapter VIT 
of the Act have to be exhausted befors 
the Corporation can proceed to file a 
suit in a court of competent jurisdiction 
to recover the amount due on accourt 
of consolidated rate and unless those 
remedies are taken recourse to, the ms 
will not be maintainable. 


12. The plaint shows that two prayers 
were made, one for recovery of the con 
solidated rate and the other one for de- 
claration of a. charge. The first claim is 
covered by the provisions of S. 251 and 
the last one by S. 253 of the Act. Refer- 
ence may be made to the latest Ful 
Bench case reported in AIR 1976 Cal 242. 
In that case Mr. Justice Masud speakinz 
on behalf of the Full Bench has stated 
. that the S. 253 provides for an indeper- 
dent mode of recovery of the consolidat- 
ed rate. In that suit, the plaintiff made 
a prayer for recovery of Rs. 24,442.00 
odd on account of consolidated rate wita 
interest and for a further'declaration cf 
the first: charge. The suit was dismissed 
by Mr. Justice A. N. Ray, as his Lord- 
ship then was. But the Full’ Bench on 
the strength of the power of assignmen:, 
decreed the suit, declared the charge and 
passed a decree according to the provi- 
sions of O. 34, R. 4 C. P. C. So, the 
contention raised on behalf of the appel- 
lant that in view of the S. 251 of the 
Calcutta Municipal Act, the suit is nct 
maintainable cannot be accepted in view 
of the Full Bench decision. Moreover, 


the construction sought to be put om be- ~ 


half of the appellant; namely, that the 
provision of the Chap. VII, must be first 
complied with. before a suit can be insti 
tuted under S. 251 (1) of the Act cannct 
be accepted. This argument would have 
prevailed had the wording of that sec- 
tion been that the Corporation would be 
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incompetent: to: file such. suit. unless such 
remedies were exhausted first. Hence: 
al the submissions made on behalf of 
the appellant must fail. 
13. The appeal be, therefore, dismissed. 
14. There will be .no order as to 
ecsts, 
15. 


On the prayer of the learned | 


_ Advocate on. behalf of the appellant, the 


operation of the decree shall remain 
stayed for a period of four months from 
teday, 

Appeal d.smissed: 
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M. M. DUTT AND 
- D. C. CHAKRAVORTI, JJ. 
M/s. B. C. Paul & Sons (P) Ltd., Peti- 
tioner v. Union of India, Opposite Party. 
Civil Revn, Case No, 1523 of 1972, D/* 
6-7-1978. 


Arbitration Act (10 of 1940), Ss. 33 and 
2 (c) — Court, meaning of -—— Applica- 
tion under: S. 33 — Forum — Jurisdic- 
tion of Court to entertain and dispose: it 

— (Civil P. C. (1908), S. 20). 


Though S. 33 does not give any indica- 
tbn as to the Court where an applica- 
tion under -that section can be filed; 
S. 2 (c) lays down the forum whare such 
am application under S.°33 can be filed 
by an aggrieved party. (Para 6) 

Where the questions forming <he sub- 
ject matter of reference as alleged in the 
application under S. 33 are (i) whether 
there was a concluded’ contract between 
tke petitioner residing in West Bengal 
amd the Union of India, and (ii) whether 
tke opposite party was entitled to reco- 
ver certain amount of damages ram the 
petitioner then in view of S. 2 (c) read 
with 5. 33 of the Arbitration. Act, any 
court in the State of West Bengal will 
not be competent to hear and dispose 
oz the application. under S. 33 at the in- 
stance of the petitioner. The reason is 
that a suit involving these questions. if 


. brought by the petitioner whethar treat- 
. ëd as, a declaratory suit or as on contract 


cannot be brought in’ a court in West 


. Bengal in view of the provisions of S. 20 


Civil P. C, when the petitioner has not 

shown that even a part of the cause of 
‘action has arisen in West Benga:: 

{Para 6) 

Anno: AIR Manual (3rd Edr.), Arbt. 

Act, S. 33, N. 9: AIR Comm, (9th Edn.); 


Civil P: C,- S. 20), N. 10, 16. 
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. on certain terms and conditions. 
. petitioner submitted a tender for the 
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Manindranath Ghose and Samarendra- 
nath Banerjee, for Petitioner. 


M. M. DUTT, J.:— This Rule is direct- 
ed against order No. “69 dated Feb. 8, 
1972 of the Subordinate Judge, First 
Court, Alipore. By the said order, the 
learned Subordinate Judge dismissed. the 
application of the petitioner under S. 33 
of the Indian Arbitration Act, 1940. 


2. It appears that the opposite party, 
the Union of India, invited tenders from 
Madras for the supply of “zil cocoanut” 
The 


supply of oil cocoanut. It was alleged 
that the opposite party preseribed a new 
standard of specifications whereupon the 
petitioner claimed an extra charge at the 
rate’ of Rs. 25/- for such n2w_ specifica- 
tions. Ultimately the Union of India 
accepted the tender as submitted by the 
petitioner, and issued the letter of accept- 
ance to the petitioner from Madras. It 
was, however, alleged by the petitioner 
that by accepting such tender the oppo- 
site party did not accept the extra charge 
which was claimed by the petitioner for 
new specifications. Further, the opposite 
party imposed .a condition, namely, the 
furnishing of security deposit of 5 per 
cent by. the petitioner to which the peti- 
tioner never agreed. Upon zhe said alle- 
gations, it was the case of the petitioner 
that there was no concluded contract 
and, accordingly, the arbitration clause, 
which was contained in that contract, 
never came into existence. The opposite 
party, however, claimed thet because of 
the non-performance of tle terms of 
the contract, the opposite party had 
suffered’ damages to the extent of 
Rs. 60,340.44 and informed the petitioner 
that it would refer the matter to arbi- 
tration. In the application under S. 33, 
the petitioner has challenged the exist- 
ence and validity of the arbitration 
agreement as contained in the alleged 
contract, which, according to the peti- 
tioner, was not a concluded contract. 

3. The opposite party entered appear- 
ance in the proceedings which arose out 
of the said application under S. 33 and 
opposed the same. The opposite party 
denied the allegations made in the appli- 
cation. It was the case of the opposite 
party that the contract was a concluded 
one and according to the arbitration 
clause, it was binding upor. the parties. 
It was further contended by the oppo- 


site ‘party that the learned Subordinate - 


Judge. had no jurisdiction. to . entertain 


‘: and hear the application: under :S, 33.. 


af why 
t 
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i 4, The only question that had to be con- 
sidered by the learned Subordinate J udga 
was whether he had jurisdiction to hear 
and dispose of tke application under 
5. 33. After considering the submission 
made on behalf of the parties and also 
the provision of cl. 20 (3) of the alleged 
contract, the learned Subordinate Judge 
came to the finding that he had no juris- 
diction to entertain the application, In 
that view of the matter, he dismissed the 
application under S. 33. Hence this Rule, 


5. Mr. Ghose, learned Advocate ap- 
pearing on behalf of the petitioner, sub- 
mits that as the petitioner had challenged 
the very existerice of the arbitration 
agreement ‘which was embodied in ‘the 
alleged contract, the learned Subordinate 
Judge was not justified in referring to 
cl. 20 (3) of the said contract for the 
purpose of ascertaining whether he had 
jurisdiction to entertain and hear the 
application under S. 33, Further, it is 
submitted by Mr. Ghose that in the facts 
and circumstances of the case, the learn- 
ed Subordinate Judge was wrong in 
holding that he had no jurisdiction so 
far as the application under S. 33 was 
concerned, i 


6. Section 33 provides as follows: 


“Any party to an arbitration apree« 
ment or any person claiming under him. 
desiring to challenge the existence or 
validity of an arbitration agreement or 
an aWard“or to have the effect of either 
determined shall apply to the Court and 
the Court shall decide the question on ` 
affidavits : 

-Provided that where the Court deems 
it just and expedient it may set down 
the application for hearing on other evid- 
ence.also, and it may pass such orders 
for discovery and particulars as it may 
do in a suit.” 

Section 33 does not give any indication 
as to the Court where an application 
under that section can be filed. Sec- 
tion 2 (c), however, defines the word 

‘Court’ as meaning civil court having 
jurisdiction to decide the questions form- 
ing the subject-matter of the referenca 
if the same had been the subject-matter 
of a. suit but does not, except for the 
purpose of arbitration proceedings under 
S. 21, include a Small Cause Court. In 
our view, S. 2 (c) lays down the forum 
where such an application under S. 33 
can be filed by an aggrieved party. The 
questions forming the subject-matter of 
reference in the instant case would be 
as follows +s.. - og oe Le . 
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(1) Whether there was a concluded 
contract; and ` ; : 


(2) if so, whether the opposite party 
fs entitled to recover damages to the ex~ 
tent of Rs. 60,340.44 from the petitioner, 
Now we are to consider which court 
would be entitled to entertain a swt 
having for its subject-matter the above 
questions. The forum of the suit will, 
however, be according as who will te 
the plaintiff in such a suit. But whether 
the petitioner or the opposite party brings 
such a suit against the other, the forum 
will have to be decided in accordance’ 
with the provisions of the Code of Civil 
Procedure. Now, if the petitioner files 
the suit, he has to ask for declaratory 
reliefs in terms of the questions that 
would be the subject-matter of the re- 
ference. The forum of such suit woud 
be the court within whose jurisdiction 
the opposite party resides or carries on 
business. Admittedly, in the facts and 
circumstances of the instant case the 
opposite party Union of India cannot be 
said to reside or carry on business with- 
in the State of West Bengal. Accord- 
ingly, such a suit cannot be filed by the 
petitioner against the opposite party in 
any court within the State of West Ben- 
gal. If the suit is to be instituted by 
the opposite party, in that case, it may 
be filed within the State of West Bengal 
as the petitioner resides or carries on 
business or works for gain within this 
State. Be that as it may, in view 2 
S. 2 (c) read with S. 33 of the Arbitra- 
tion Act, any court in the State of West 
Bengal will not be competent to hear and 
dispose of the application under S. 33 
at the instance of the petitioner. Even 
if we consider the suit that may be filed 
by the petitioner as one on contract, 
still it cannot be filed in any court with- 
in the State of West Bengal. Under 
cl. (c) of S. 20 of the Code of Civil Pro- 
cedure, a suit can be filed in a coust 
within the local limits of whose juris- 
diction the cause of action, wholly or in 
part, arises. It is now well settled that 
fn the case of a contract, the cause of 
action arises in the following places: 


(1) The place where the contract hes 
been entered into. 


(2) The place where the contract hes 
been performed or is required to be per- 
formed under the terms thereof. 


(3) The place where, in terms of the 
contract any payment has to be made. 
The petitioner has not made out any 
case that even a part of the cause cf. 
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action has arisen within. the State of 
West Bengal and we do not find any 
material on record to hold in that re- 
gard. Mr. Ghose also cannot say how 
and on what basis the Court of the Sub- 
ordinate Judge at Alipore has jurisdic- 
tion to hear the said application under 
S. 33. In these circumstances, the learn- 
ed Subordinate Judge has rightly come 
to the conclusion that he had no juris- 
diction to entertain and hear the appli- 
cation under S. 33. There is, however, 
some justification for the contention as 
made by Mr. Ghose that the learned 
Subordinate Judge should not have refer- 
red to the terms of the alleged contract, 
the very existence of which has been 
challenged in that application. Be that 
as it may, in view of the aforesaid rea- 
sons, the court of the learned Subordi- 
nate Judge has no jurisdiction to hear 
and dispose of the application. 


7. The rule is, accordingly, discharg< 
ed, but there will be no order for costs. 


. 8& Mr. Banerjee, learned Advocate 
appearing on behalf of the petitioner, 
orally prays for a certificate for appeal 
to the Supreme Court under Art. 133 (1) 
of the Constitution. It is doubtful whe- 
ther. such an oral application can be 
made. Be that as it may, we refuse to 

grant a certificate, as prayed for. 
D. C. CHAKRAVORTI, J.:— I agree. 
Rule discharged. 
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Bhadu Bala Debi, Appellant v. Gobar- 
dhan Chattaraj and another, Respondents. 


Second Appeal No. 1532 of 1971, D/- 
27-6-1978. 


Easements Act (5 of 1882), Ss. 11, 12, 
13, 15 — Claim of right of easement by 
one tenant ‘against another under the 
same landlord — Permissible. on the 
basis of implied grant from landlord but 
not on the basis of prescription., (Case 
law discussed). (Paras 5, 6) 

Anno: AIR Manual (3rd Edn.), Ease- 

ments Act (1882), S. 11, N. 1; S. 12, N. 1; 
8S. 13, N. 3; S. 15, N. 18. 
Cases Referred: Chronological Paras 
AIR 1936 Mad 682 -5 
AIR 1923 Cal 8 5 
(1919): 1 KB 223:120 LT 194, Derry v. 

Sanders. v a 5 


GV/GV/Ç759/718/AMG/DVT ` 


426 Cal. [Prs. 1-4] Bhadu Bala Debi v. 
(1904) 31 Ind App 75:ILR 31 Cal 503 
“(PC 


(1904) 1 KB 457: 90 LT 604, Kilgour v: 
Gaddes 

(1902) ILR 29: Cal 363 . i 

(1893) 3 Ch D 48:69 LT 208, Wheaton 
v. Maple & Co, 

(1879) 7 Ind App 240:ILR 6 Cal 394 
(PC) 5 

(1868) 4 Ch App 133, Gayford v. Moffatt 4 


P. N. Mitter and Satyanarayan” Ray, 
. for Appellant; ‘Sakti Nath Mukherji and 
Tarun Chatterji, for Respondents, — 


JUDGMENT :— This is an appeal 
against the judgment and decree passed 
by Shri A. K. Nandy, Subordinate Judge, 
Asansol, dated 13th May, 1971, in. Title 
Appeal No. 63 of 1970 modifying those 
of Shri T. B. Deb, Munsif, 2nd court, 
- Asansol, dated 30th May, 1978 in Title 
Suit No. 144 of 1968. i 


2. The plaintiff is the appellant in 
tbis. court, “The plaintiff brought ‘a suit 
for establishment of. title, permanent 
and mandatory injunction. The suit arises 
out of a dispute. in respect of a drain 
leading to a tank of the defendants 
from a village pathway passing over the 
lands of the. plaintiff. The plaintiff is 
the owner of plot No. 412 on which- the 
plaintiffs residence is situated. On- the 
north-west of this plot there lies a tank 
on C. S. plot No. 414 belonging to the 
defendants. There is a nullah arising 
from the village ‘Coolie. Rd.’ in the south 
west of plot No. 412 passing over plot 
No. 412 leading to the tank in plot 
No. 414. The water of the tank dries 
up in summer and in order to keep suffi- 
cient water the defendants wrongfully 
and illegally excavated this nullah on 
41-6-68 and in order to divert the natu- 
ral flow from north to south by placing 
an embankment on the road for taking 
water to the newly constructed -nullah 
on plot No. 412. - In spite of repeated 
protests, the defendants did not pay any 
heed. Ifthe defendants are allowed to 
take water through the said nullah, then 
the residential house af the plaintiff will 
be damaged and the pee will suffer 
- irreparable loss. . 


3. The defence is that - the tank ‘on 
C. S. plot No. 414 and C. S. plot No. 412 

both belonged to Maharaja of Cossim~< 
-© bazar. The water of the tank is being 
,used for irrigation as well as for house- 
hold purposes from’ time immemorial. 
The surplus water of the village and the 
highlands to the north during rains flows 
along the village Coolie path and enters 


herr a 
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into the tank through the disputed nullah, 
The water has been entering into this 
tank through the: nullah since time im~ 
memorial as this is the only inlet for 
entering water into the tank, Rameswar 
Mukher, the predecessor of the defen- 
dants by implied grant from the Maha- 
Taja acquired an easement right to draw 
water along the said nullah and to fill 
the tank. The defendants have also ac- 
quired an additional ‘right of easement 
by prescription to carry water along the 
said nullah. The learned Munsif, on a 
consideration of the facts, circumstances 
and the evidence on record, was of 
opinion that the defendants failed to 
prove that the disputed nullah was in 
existence from time immemorial or at 
least for the period of last 20 years. In 
that view of his finding, , the learned 
Munsif decreed the suit, Being aggriev- 
.ed, the defendants preferred an appeal 
before the learned District Judge. The 
appeal was heard by the learned Sub- 
ordinate Judge, who, however, found 
that the defendants could prove acquisi- 
tion of right of easement by prescription 
and as such, the learned Subordinate 
Judge allowed the appeal in part. The 
plaintiffs were granted only a decree for 
' khas possession of. the disputed land, 
subject to the enjoyment of easement 
. right .by the defendants. The prayer for 
injunction, both mandatory and prohibi- 
tory, was disallowed. Being aggrieved, 
the plaintiffs have come up to this Court. 


4. Mr. P. N. Mitter, learned aaki 
appearing on behalf of the appellant, 
raises a very important question of law. 
It is contended that both the plaintiffs 
and the defendants are tenants under 
the same landlords and that being so, one 
tenant cannot claim easement right 
against another. In this . connection, 
Mr. Mitter also submits that the learned 
Munsif rightly found on evicence that 
the defendants failed to prove acquisi« 
tion of right of easement by prescription 
and the learned court of appeal below 
was wrong to reverse that finding. In 
support of the proposition. of law indi- 
cated by Mr. Mitter, Mr. Mitter relies 
on some decisions. The 1st case refer~ 
red to by Mr. Mitter has been reported 
in (1902) ILR 29 Cal 363 (Mani Chandra 
v. Baikanta Nath). In this case, it was 
laid down that “a tenant of land, even 
having a permanent right of tenancy on 
the land, cannot acquire an easement by 
prescription in other land of Lis lessor.” 
Mr. Mittter submits that- if a tenant can« 
not claim easement right in respect of 
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other land of his lessor, he ‘also cannct 
claim such a right over the other land 
of his lessor which is possessed’ by some 
other person as a tenant. Mr. Mitter 
next relies on a decision, reported in 
(1893) 3 Ch D 48 which: enunciates the 
same principle. The next case referred 
to by Mr. Mitter has been reported im 
(1868) 4 Ch A 133 (Gayford v. Moffatt). 
In this case, it has been held that “the 
jessee of an inner close has by necessity 
a right of way suitable to the business 
for which the lease was made over æn 
outer close which belongs to the same 
landlord. But the lessee of one close 
cannot as such by user acquire an ease- 


ment ever another close which bélongs 


to the same landlord.” Mr. Mitter also 


wants to get support- from the decision, ` 


reported in (1904) 1 KB 457 (Kilgour v. 
Gaddes). It has been held in this case 
“an easement, such as a right of way, 
cannot, under: S. 2 of the Prescription 
Act, 1832, be acquired by a tenant by 
user over land occupied. by another 
tenant under the same landlord, even if 
that. user has. existed for the period f 
forty years mentioned in the section,” 


5. Mr. Sakti Nath Mukherjee, learned 
advocate appearing on behalf of the res- 
pondents, on the other. hand, submits 
that the principle of law on which Mr. 
Mitter wants to: rely, ‘appliés in English 
Law and the same is not ‘applicable to 
Indian Law. Mr. Mukherjee’ also su- 
mits that according to the-provisions of 


S. 4 of the Land Reforms..Act none is: 
a tenant since the promulgation of- the ° 


Act and all the persons in occupation of 


land . are owners ahd that being so, it ` 


cannot be said that one tenant is claim- 
ing easement right against another tenant. 
Mr. Mitter repels this argument of 
Mr. Mukherjee by submitting that the 
Land Reforms Act came into force in 
1956 and the suit was instituted in 19€8. 
That being so, it cannot be said that .the 
defendants, as owners, could claim acqui- 
sition of easement right by prescription 
against the -plaintiffs who are also owa- 
ers, as the suit has been instituted in 
1968, Le, within 12 years from tne 
coming into force of the Land Reforms 
Act. 
stances. of the case, I am of opinion that 
S. 4 of the Land Reforms Act’ does not 
come to the help of the respondenss. 
Mr. Mukherjee in the next place, sub- 
mits that assuming that one tenant can- 
not claim easement right by prescription 
against another tenant under the same 


landlord even then such a right can. be 


Considering the facts and circurm-. 


caimed on the basis of implied grant. 
In support of his: contention Mr. Mu- 
Kherjee first relies on a décision reported 
in (1879) 7-Ind. App 240 (PC) (Maha- 
ranee. Rajroop Koer v. Syed Abul 
Hossein). -Considering the facts of the 
case, it was ‘held that “under the cir- 
cumstances the court ought to presume 
a grant or an agreement between those 
who were owners of the plaintiffs 
‘Mahal’ and the défendant’s land by 
which the right was created. That be- 
ing so, the plaintiff does not require 
the aid.of the statute.” In the pre- 


_sent case even accepting Mr. Mukher- 


jee’s contention that: as between- two 
tenants of the same landlord one 
cannot: (sic) (can?) claim -easement 
right against another on the basis of 
‘implied grant it will have to be seen 
whether the facts and circumstances and 
the evidence on record justify the court 
to make such a presumption. Mr. Mu- 


-Eherjee next relies on a decision reported 
_ in (1904) 31 Ind App. 75 (PC). 


(Bhola- 
nath Nundi. v. Midnapore Zamindary Co. 
Ltd.). -In this case also, it appeared to 
their Lordships that on proof of the fact: 
of enjoyment from time immemorial 
there could be no difficulty in the way 
ef the court finding a legal necessity for 
{he right claimed. Mr. Mukherjee next 
refers to a decision, reported in AIR 1923 
Cal 8. : (Tinkori Pathak v. Ram Gopal). 
This is a Bench decision and it-has been’ 
held that “although a ‘tenant cannot ac- 
quire a prescriptive right of easement in 
land belonging to his lessor, he may 
elaim a right of easement based on im- 
memorial. user, as there is no reason why 
an owner of land should not grant any 
privilege- he pleases to his tenant. The 
relationship of landlord and tenant does 
not render inapplicable the principle 
namely, when enjoyment of a right of 
this description has continued uninter- 
cupted for a long series of ‘years, such 
enjoyment should be attributed to a legal 
origin and the Court should presume a 
grant or agreement. - Where the origin 
of the tenancy is known, but the origin 
of the right of easement has not been 
traced the tenancy -does not rebut the 
presumption of a grant which arises 
apon proof of immemorial use.” Mr. 
Mitter submits that he has nothing to 
say with regard to the principle of law 
-aid down in the cases, referred to above. 
But, it is only’ required to be seen whe- 
cher in the present case, the defendants 
have succeeded in making out a case of 


using ‘the drain from time immemorial. 
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has been reported in AIR 1936 Mad 682 
(Nagarethna Mudaliar v. Sami Pillai) 
It has been held that “even though 
raiyatwari land is held by several 
tenants under the Government, 
tenant can acquire title by prescription 
or lost grant against another, for the 
estate of raiyatwari . proprietor 
estate in the soil and possession is with 
him though the property may be said 
to be in the Government. The estate of 
Yaiyatwari proprietor is also heritable 
and alienable. He has a sufficient estate 
to support a grant of an easement. He 
would be a capable grantor as under- 
stood in English Law for the application 
of the doctrine of lost grant.” His Lord- 
ship, in coming to this conclusion, relied 
on Derry v. Saunders, (1919). 1 KB 223. 
Though it has been said that one tenant 
can acquire title by prescription or lost 
grant against another tenant, both under 
the Government, yet on the principles of 
law enunciated in the cases, referred to 
above, I am of opinion that though one 
tenant can claim right of easement 
against another tenant on the basis of 
implied grant he cannot claim right of 
easement against another tenant ‘on the 
basis of prescription, 


6. True in the present case, in the 
written statement the defendants have 
stated that Rameswar Mukherji by im~ 
plied grant from the Maharaja acquired 
an easement right to draw water along 
the nullah and to fill the tank. ‘The said 
Rameswar Mukherji and after his death, 
his legal heirs, ie„ the ‘defendants, have 
been filling up the tank with water flow~ 
ing through the said drain continuously 
for more than 20 years, peaceably, as of 
tight, openly and as an easement: the de- 
fendants have, thus, acquired an. addi- 
tional right of easement by way of pres- 
cription to carry water along the said 
nullah, Thus, it is seen that the defen- 
dants made out.a case that there was 
a prant by the original owner and also 
that the defendants acquired right of 
easement by prescription. I find from 
the judgment of the. learned court of 
appeal below that the defendants did not 
rely upon their plea of implied grant, 
What was pressed during the trial was 
their plea of prescription. I 
already found that the defendants and 
the plaintiffs being tenants under the 
same landlord, the defendants cannot 
claim right of easement by. prescription 
against the plaintiffs. 1 also find that 


- the :evidence adduced: ‘by. the defendants E 


’ Shiba Prosanna: v, :Mrityunjoy-. -~ 


The last case relied on by Mr. Mukherjee . 
. tion: is - far 


one: 


is an. 


have 


to prove acquisition of right by prescrip- 
from satisfactory and the 
learned Munsif rightly rejected the said 
evidence and the court of appeal below 
has reversed the findings of the learned 
Munsif and has rejected the evidence 
of the plaintiff without cogent reason. 
This being the position, the judgment 
passed by the learned court of appeal 
below cannot be sustained. 
‘4% In the result, the appeal is allow- 
ed on contest. The judgment and decree 
passed by the learned court of appeal 
below are set aside and those of the 
learned Munsif are restored. There will 
be, however, no order for costs in ‘this 
appeal, ; 
“ Appeal allowed, 
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MURARI MOHAN DUTT AND 
`D. C CHAKRAVORTI, JJ. 


Shiba Prosanna Banerjee, Petitioner v, 
Mrityunjoy Khan and others, Respon~ 
dents. 


C. R. Nos. 2049 and 2827 of 1973, D/~ 
16-6-1978. 

(A) W. B. Non-Agricultural Tenancy 
Act (20 of. 1949), S. 24 — Partition of 
non-agricultural holding by co-sharers 
without the consent of landlord — Effect 
— Tenancy is not split up and tenants do 
not cease to be co-sharers — Right of. 
pre-emption under S. 24 of co-sharer not 
party to partition is not affected. 


Where there is partition of the land 
comprised in the tenancy of non-agricul- . 
tural tenants. without the knowledge and 
consent of the landlord, such tenancy is 
not split up and the tenants do not cease 
to be co-sharers. Such partition is not 
binding upon the landlord and each co- 
sharer remains liable to pay rent to the 
landlord. In . other words, each co- 
sharer continues to be a tenant of the 
holding. Where, therefore, the co-sharer 
who was party to the partition, transfers’ 
his Interest in a plot in the holding, 
exclusively. allotied to him, to a stranger, 
the co-sharer, who was not party to the 
partition and who remains a co-sherer 
tenant even after the partition of the 
holding, will be entitled to make an 
application for pre-emption. AIR 1951 
Cal 499, Foll; ILR (1968) 2 Cal 587 and 


‘Civil Revn. Case No. 41 of 1961, D/- 


49-4-1963 (Cal) Rel. on. (Paras 7, 16) 
W. B. Estates Acquisition Act 


(B) 
GV/GY/C626/78/VBB. i ' 


AL Re 


1978 Shiba Prosanna-v. Mrityunjoy 
tenancy. — The interests of the tenants 
do not vest in the State after the Act 
came into force. _ (Para 5) 
Cases Referred: Chronological Paras 
(1968) ILR (1968) 2 Cal 587 3 ý 8 
{1963) Civil Revn. Case No. 41 of 1961, 


= Dj- 19-4-1963 (Cal) 8 
AIR 1951 Cal 499:55 Cal WN 717 5, 7 
AIR 1948 Cal 27:52 Cal WN 90 5,7 


AIR 1948 Cal 353:53 Cal WN 107 5 


M. M. DUTT, J.:—. The only question 
that is involved in these Rules is, wh2- 
ther on the partition. of the land com~ 
prised in the tenancy of non-agricultural 
tenants without the knowledge and con- 
sent of the landlord, such tenancy is spit 
up and the tenants ceased to be c>- 
sharers. 


2. On Dec. 3, 1961, there was a parti= 
tion between the co-sharer tenants bË 
the tenancy in question. Upon sueh 
partition, Plot No. 1768, of. Khatian 
No. 618, of Mouza Radhanagar, was ex- 
clusively allotted to the opposite partiss 
Nos. 2 and. 3, Saralabala and Susama, in 
Civil Rule No, 2049 of 1973. Plot No. 1757 
was, however, kept joint between the c3- 
sharers, There is no evidence that such 
partition was consented to by the land- 
lord. On Oct, 24, 1965, Saralabala and 
Susama transferred their interest in 
Plots Nos, 1768 and 1767 to the opposite 
party No. 1, Mrityunjay Khan, a stran- 
ger, without serving any notice on Shiba 
Prasanna of such transfer. After Shiba 
Prasanna had come to know of the trans- 
fer, on April 10, 1968 he made an appH- 
cation for pre-emption under S. 24 of the 
West Bengal Non-Agricultural Tenaney 
Act, 1949 in the court of the Subordinate 
Judge, Burdwan, The application ‘was 
resisted by Mrityunjay, the transferee, 
His contention was that by the said parti= 
tion Shiba’ Prasanna ceased to be a c3- 
sharer and, as such, the application for 
pre-emption was not maintainable. The 
learned Subordinate Judge overruled the 
said contention and allowed the applica- 
tion for - pre-emption. 

3. Being aggrieved by the order of 
the learned Subordinate Judge allowing 
the application for pre-emption, Mrityun- 
jay preferred an appeal which was heard 
by- the learned District Judge, Second 
Additional Court, Burdwan. The learn=d 
Additional District Judge took the - view 
that as by the partition Plot No. 1768 was 
allotted exclusively to. Saralabala and 
Susama, Shiba Prasanna ceased to be a 
co-sharer in respect of that plot and zc- 
eordingly, his application fer pre-emption 


tenant” .. 
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-was not maintainable so: far as that plot 
-was concerned.. 


It was, however, held 
that in regard to Plot No. 1767, Shiba 


. Prasanna was. a co-sharer and he could 


claim pre-emption in respect of that plot. 
In that view of the matter, the learned 
Additional District Judge set aside the 
order of the learned Subordinate Judge 
in so far as Plot No. 1768 was concerned, 
but affirmed the same in regard to Plot 
No. 1767. Being aggrieved by the said 
order of the learned Additional District 
Judge, both Shiba Prasanna and Mrityun- 
jay moved this Court under S. 115 of 
the Civil P. C, and obtained these two 
Rules. 


4. It has been already noticed that 
there is no material on record to show 
that the landlord consented to the parti~ 
tion effected between the co-sharers by 
a registered deed dated Dec. 3, 1960. On 
the other hand, the relevant Khatians to 
which Plots Nos. 1767 and 1768 apper~ 
tain show that the tenancy is still joint 
between the co-sharers. Mr, Manindra 
Nath Ghose, learned Advocate appearing 


- on behalf of the transferee also does not 


contend that the partition had been 
effected with the consent of the landlord. 
In these circumstances, we shall proceed 
on the basis that the partition was effect- 
ed without the consent af the landlord. 


5. The question came up for conside~ 
tration before this Court in connection - 


with the exercise of the right of pre- 


emption under S: 26-F of the Bengal 
Tenancy Act which is somewhat similar 
to S. 24 of the West Bengal Non-Agricul- 
tural Tenancy Act. In Debendra Nath 
Sen v. Ganendra Nath Bera, 53 Cal WN 
107 : (AIR 1948 Cal 353), G. N. Das J. 
took the view that a partition among co- 
tenants is binding on the co-tenants who 
joined in the partition and was. effective 
against the whole world except the land- 
lord. In that case also, the partition was 
effected without the consent of the land- 
lord. It. was, however, held that in view 
of the. partition an application for pre~ 
emption was not maintainable. Mr. Ghose 
Aas placed strong reliance on this deci- 
sion and also on a Bench decision of this 
Court in Goas Ali Bhuiva v. Lal Mia, 52 
Cal WN 90: (AIR 1948 Cal 27) in which 
Chakravartti J. (as he then was), who 
delivered the judgment of the Bench, 
while considering the scope of S. 26-F 
observed as follows: 

“In view: of the scope of the section, 
it appears to us- that by the term “co~ 
sharer in the tenancy” and “co-sharer . 
the . legislature .. meant , persons 


~a 
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who could claim to be regerded as co- 
sharers against the tenants.” 
The said observation of Chskravartti, J. 


was relied on by G. N: Das J. in Deben- — 


dra Nath Sen’s case referred to .above. 
A later Division Bench of this Court in 
. Abinash Chandra Jana v. Chakradhar, 55 
Cal WN 717 : (AIR 1951 Cal 499), dis- 
sented from the view expressed by G:N. 
Das J. and overruled. the decision in 
Debendra Nath’ Sen’s case. 


6. We have been pressed hard by Mr. 
Ghose to disagree with the view of the 
Division Bench as expressed in Abinash 
Chandra Jana’s case (Supra). Further, 
Mr. Ghose submits that the principle of 
law as laid down by.G..N. Das J. and 
Chakravartti J, should be acopted by us 
in preference to that laid down in Abi- 
nash Chandra Jana’s~ case. 


7. In Goas Ali Bhuiya’s case (AIR 
1948 Cal 27) (Supra), the question that 
came up for consideration was, whether 
a purchaser of a. share of a co-sharer in 
the tenancy who was never recognised 
by the landlord, could acquire the status 
of a co-sharer tenant and make an ap- 
plication for pre-emption under. S. 26-F 
of the Bengal Tenancy Act. Chakra- 
vartti J. took the view. that such an un- 
recognised purchaser was a 20-sharer as 
_ against the tenants of the holding. and 

was entitled to make an application for 
pre-emption under S. 26-F. It was, how- 
ever, expressly laid down by Chakra- 
vartti J. that ‘such an unrecognised’ pur- 
chaser had no status of a tenant so far as 
the landlord was concerned and any pay- 
ment that would be made by him to the 
landlord would not be rent but damages 
for use and occupation. The wunrecog- 
nised transferee of a share: of a non- 
transferable’ occupancy holding could not 
be said to be a tenant, but he was a tres- 
passer vis-a-vis the landlord. With the 
greatest respect, we are unable to re- 
concile how an unrecognised transferee 
who does not become a tenant of the 
non-transferable occupancy holding under 


the landlord can become a co-sharer - 


tenant of: the holding. Be that as ‘it may, 
in Goas Ali Bhuiya’s. case there was no 
question of partition of the tenancy. It 
is not disputed that where there is a 
partition between co-sharers of a tenancy 
without the consent of the landlord, such 
partition is not binding upon the land- 
lord and each co-sharer rema‘ns liable to 
pay rent to the landlord. In other words, 
each co-sharer continues to be a tenant 
of the holding. If according to Chakra- 

iJ., an unrecognised transferee ‘of a 


we 
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A.E R 


share in an “occupancy holding: acquires 
the status of a co-sharer tenant and be~- 
comes’ entitled to make an application 
for pre-emption, a co-sharer - who re- 
mains .a tenant even after the partition 
of the holding will also be entitled to 
make an application: ‘for pre-emption. In 
our view, so long as the holding is not 
split up by the partiticn amongst the co- 
sharer tenants with the consent of the 
landlord, each co-sherer continues to be 
a tenant ‘under the same landlord and is 
entitled to make an application for pre- 
emption as laid down in Abinash Chan- 
dra Jana’s „case (AIR 1951 Cal 499) 
(supra). 


8 In this connec-ion, “we may refer 
to a decision of the Division Bench of 
this.Court presided over by P. N. Mooker~ 
jee J. in Uma Shankar Nayak Saha v, 
Usharanj Laha, ILR (1968) 2 Cal 587. In 
that case,. it has been held that unless 
the tenancy is split up. with the consent 
of the landlord to form ‘separate ténan= _ 
cies, S. 24 of the West Bengal Non-Agri+ 
cultural Tenancy Act applies; and that 
mere mutual partition amongst ‘the 
tenants does-not make the partitioned 
land subject-matter. of different tenan- 
cies so’ as to come out of the mischiéf of 
S. 24.: A. similar view . has been taken 
in the case of Motilal Ghosh: v. Bimal 
Chandra Saha by Bachawat and A. C 
Sen JJ.-in Civil Revn.:Case’ No. 41 of 1961 
disposed of on 19-4-1953 (Cal). We, ac« 
cordingly, overrule the said contention of 
Mr. Ghose, 


9.: So far as Plot No. 1767 is concern- 


~ed, there is no difficulty, for the said plot 


has been kept joint between the co- 
sharers and therefore Shiba Prasanna is 
undoubtedly.a co-sharer tenant in -regard 
to that plot and:is entitled to make an 
application for pre-emption. rT. Ghose 
submits that after the West Bengal 
Estates Acquisition Act, 1953 had come 
into force, the interest of each co-sharer 
tenant had vested in the State and each 
had become. a direct tenant under the 
State of West Bengal having a separate 
tenancy. This contention is without any 
substance, As the tenancy is admittedly 
a non-agricultural tenancy, there was no 
question of vesting of the interests of the 
tenants. This contention of Mr. Ghose 
therefore fails. - 


10.. For the reasons aforesaid, 'we set 
aside the order of the learned Additional 
District Judge in so fer as he held that 
Shiba Prasanna was not entitled to make 
an application for pre-emption in res« 
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pect of Plot No. 1768. We hold that the 
application for pre-emption of Shiba Pra- 
sanna was maintainable in. respect 3f 
both the Plots Nos. 1767 and 1768. The 
order of the learned Subordinate Judge 
allowing the application for pre-emption 
is affirmed. Civil Rule No. 2049 of 1973 
is made absolute and Civil Rule No. 2827 
of 1973 is discharged. There will, how- 


ever, be no order for costs in either - or 


the said Civil Rules. 
D. C. CHAKRAVORTI, J.:—- I agree. - 
; Order according: 
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Khagendra Nath Ghosh and others, 
Appellants v. Kaerunadhar Kala ard 
others, Respondents. 


. A. F. A. D. No. 476 of 1968, D/- aa 
1978. 


Hindu Succession Act (30 of 1956), Ss. 4 
and 28 — Unchastity of widow — No bar 
to her succession to husband’s property 

— (Hindu Law — _Sucession — Widows 
unchastity), 


Reading the different provisions of the 
Hindu Succession Act and specially Ss. 4 
and 28 there is no doubt that except the 
disqualifications mentioned in Ss. 24, £5 
and 26 any other disqualication which 
existed in the Hindu Law has been re- 
moved by the Hindu Succession Act. As 
unchastity of a widow has not been mer~ 
tioned as a disqualification in Ss. 24 to 25, 
it must be deemed that her unchastity 
is no longer a disqualification for her 
succeeding to the property of husband. 
(Case law discussed). (Para 4) 


Anno: AIR Manual (3rd Edn. a TO 
Succession Act, S. 4, N. 1; S. 28, 


‘Cases Referred: Geel ce 
AIR 1976 SC 2295 ; (1976) 4 SCC 674 4 
AIR 1976 Cal 272 ae 4 
AIR 1976 Cal 356 i _4 
AIR 1972 Mad 357 i o4 
AIR 1951 Mad 954 (FB) o 4 


S. P. Roychoudhury and Phani Bhusa2 
Das, for Appellants. ` 


JUDGMENT :— This is an .appeel 


against the judgment and decree: passe: 


by Shri Amitava Dutta, Additional Dis- 
trict Judge,-2nd Court :‘at Alipore in -Titl 
Appeal No, 142 of 1966 dated 3rd Sept, 
1966 reversing those of Shri B. Maha- 


patra, Munsif, 3rd Court ‘at Sealdah, dia 
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` 1965, 


‘sion Act: 
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Title Suit No. 68 of 1963 dated 21-12- 
2. Defendants Nos. 1, 4 and. 7 are the 
appellants in this Court. The plaintiff 
brought a suit for declaration of title to 
the suit land and for recovery of posses- 
sion and mesne profits. The case of the 
plaintiff is that the suit lands belonged 
to late Charu Chandra Ghosh, on whose 
death those devolved on his wife Mira 
Bala, The plaintiff purchased the suit 
lands by a Kobala dated 15-12-1962 from 
Mira Bala. -On the following day when 
he went to--possess the suit lands and to 


_ reap the paddy grown on them by Charu 


Chandra Ghosh, the principal defendants 
together resisted him on the plea that 
they had purchased the suit lands from 
pro-defendants, Hence, the suit. Only 
defendants Nos. 1, 4 and 7 contested the 
suit. 


3. Their defence is that Mirebala be- 


came unchaste during the lifetime of her 


husband Charu Chandra Ghosh and left 
him. Under the circumstances, Mirabala 
could not inherit the property of her 
husband and the vendors of the principal 
defendants became his heirs of the suit 
lands and they later sold the suit lands 
to the principal defendants, the said sale 
being much earlier than the sale by Mira- 
bala in favour of the plaintiff. The 
learned Munsif found on evidence that 
Mirabala was unchaste during the life- 
time of her husband and he was of opin- 
ion that unchastity was a bar to in- 
heritance according to old Hindu law and . 
that bar has not been removed by the 
provisions of the Hindu Succession Act. 
In that view of his finding, the learned 
Munsif dismissed the suit. Being ag- 
grieved, the ‘plaintiff preferred an ap- 
peal before the learned District Judge. 
The appeal was heard by the learned 
Additional District Judge who reversed 
the findings of the learned Munsif, He 
found that the learned Munsif was right 
to hold that Mirabala was unchaste dur- 
ing: the lifetime of her husband. But 
the learned Judge was of opinion that 
unchastity was no longer a bar to suc- 
ceed to a husband’s property according 
to the provisions of the Hindu Succes- 
In that view of his finding, the 
learned Judge decreed the suit. Being 
aggrieved, defendants Nos. I, 4 and 7 
have come up to this Court. 

4, Mr. Syama Prosanna Roychewdhury, 
learned advocate appearing on hehalf of 
the appellants, is fair to say that as both 
the courts have concurrently found that 
Mirabala was unchaste ¿during the life- 
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time of her husband, he cannot challenge 
that finding of fact in this appeal. As 
regards the point of law involved in this 
case, Mr. Roychowdhury with much em- 
phasis contended that the learned court 
of appeal below was wrong to hold that 
unchastity was not a bar according to the 
provisions of the Hindu Succession Act. 
Mr. Roychowdhury places before me the 
provisions of S. 4 (1) (a) of the Hindu 
Succession Act. The said section reads 
as follows:— “Save as otherwise ex- 
pressly provided in this Act any text, 
rule, or interpretation of Hindu Law or 
any custom or usege as part of that law 
in force immediately before the com- 
mencement of this Act shall cease to have 
effect in respect of any matter for which 
provision is made in this Act”. Mr. Roy- 
chowdhury submits that Ss. 24, 25 and 26 
enumerate the grounds of disqualifica- 
tions from inheritance. Again, S. 28 
provides that no person shall be dis- 
qualified from succeeding to any property 
on the ground of any disease, defect or 
deformity or save as provided in this Act 
on any other ground whatsoever. It is 
contended by Mr. Roy Chowdhury that 
the expression “on any other ground 
whatsoever” mentioned in S. 28 must be 
such ground analogous to disease, defect 
or deformity. According to Mr. Roy- 


chowdhury there is no specific provision ` 


in the Hindu Succession Act by which 
the disqualification to inherit on the 
ground of unchastity can be said to have 
been removed. It is the admitted posi- 
` tion that unchastity of a widow was a 
bar to inherit the property of her hus- 
band. That bar, according to Mr. Roy- 
chowdhury, has not been removed by 
any specific provision of the Hindu Suc- 
cession Act and that being so, on read- 
ing Ss. 4 and 28 together it must be said 
that unchastity of a widow is still a bar 
to inherit her husband’s property. Ex- 
actly on this point, there is a Bench de- 
cision of Madras High Court reported in 
AIR 1972 Mad 357 (Jayalakshm? Ammal 
v. T. V. Ganesa Iyer}. Their Lordships 
considered the effect of S. 28 read with 
S. 4 of the Act and were of opinion that 
unchastity of a widow has ceased to be 
a disqualification for succession after the 
Hindu Succession Act came into . force, 
Their Lordships distinguished the Full 
Bench decision of the Madras High Court 


(Ramaiya v. Mottayya), AIR 1951 Mad 


954.. In that case, the learned Judges had 
to consider whether unchastity was a bar 


according to Hindu Women's Right to 
Property Act. It was held that a Hindu 
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married woman living in adultery at the 
time of her husband's death was dis- 
qualified by reason of her unchastity 
from acquiring any interest under the 
Hindu Women’s Right to Property Act. 
This was upon the view that the Act con- 
ferred only a benefit upon a widow. But 
that did not mean thet sui juris the Act 
meant to abrogate the rule of Hindu Law 
relating to the disqualification of a widow 
to succeed on the ground of unchastity, 
Their Lordships also considered the pro- 
visions of Ss. 2 and 3 of the Hindu. 
Women’s Right to Property Act and came 
to the conclusion that the position of the 
Hindu Succession Act is entirely different 
from that under the Hindu Women’s 
Right to Property Act. It has been laid 
down “The Hindu Succession Act, in so 
far as it covers the matters therein, is 
meant to be a complete Code relating to 
Hindu Succession and to that extent the 
Act prevails and the Hindu Law in res- 
pect of it will cease to operate. That is 
the effect of S. 4 which, as we said, gives 
the provisions of the Act an effect of 
overriding the Hindu Law except to the 
extent save as otherwise, expressly pro- 
vided for in the Act itself, By Ss. 24 to 
26, the Hindu Succession Act has pro- 
vided the disqualifications which debar a 
heir from succeeding. Section 28 makes 
it manifest that no person shall be dis- 
qualified from succeeding to any pro- 
perty on the ground of any disease, de- 
fect or deformity, or save as provided in 
the Act, on any other ground whatsoever, 
That means, in our opinion the Act has 
made its intention specific that unchasti- 
ty of a widow will, after the Act came 
into force, no longer be a disqualification 
for her to succeed”. In AIR 1976 Cal 356 
(Chandi Charan Naskar v. Bhagyadhar 
Mondal), R. Bhattacharya, J., relying on 
the Bench decision of Madras ' High 
Court, referred to above held that an un- 
chaste widow is not debarred from in- 
heriting her deceased husband. An inter- 
pretation of S. 26, as well as other secs 
tions of the Hindu Succession Act wera 
matters of decision in a Bench decision 
of this Court, reported in AIR 1976 Cal 
272 (Asoke Naidu v. Raymond S. Mulu). 
In that case, myself sitting with B. C. 
Ray, J., observed as follows:— “Sec 
tions 24, 25, 26 and 28 lay down the pro- 
visions how a person is disqualified, Sec- 
tion 24 provides “certain widows remarry= 
ing may not inherit as widows”. Secs 
tion 25 disqualifies a murderer from in- 
heriting the property of the person mure 
dered. Section 28 provides that no pere 
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son shall be. disqualified from succeeding 
to any property on the ground of any 
disease, defect or deformity, or save as 
provided in this Act, on any other ground 
whatsoever.” . It was further held “S. 28 
of the present Act discards almost all the 
grounds which imposed exclusion from 
inheritance and lays down that no per- 
son shall be disqualified from succeeding 
to any property on the ground of any 
disease, defect or deformity. It also 
rules out disqualification on any ground 
whatsoever excepting those expressly re- 
cognised by any provisions of the Acs. 
The exceptions are very few and con 
fined to the case of remarriage of certain 
widows. Another disqualification stated 
in the Act relates to a murderer who is 
excluded on principles of justice and 
public policy (S. 25). Change of religion 
and loss of caste have long ceased to be 
grounds of forfeiture of property ani 
the only disqualification to inheritance 
on the ground that a person has ceased 
to be. a Hindu is confined to the heirs cf 
such convert (S. 26).” Mr. Roychowdhury 
relies very much on a Supreme Court 
decision reported in (1976) 4 SCC 674: 
(AIR 1976 SC 2295) (Smt. Kasturi Devi v. 
Deputy Director of Consolidation). The 
question before their Lordships wes 
whether an unchaste mother would: be 
disentitled from inheriting the property 
of her son. It was held by the learned 
Judges that the Hindu Law did not prc- 
vide that the mother would be dis~- 
inherited if she remarried, In the case 
before their Lordships, it was held that 
inheritance would be governed by ‘tke 
provisions of the Hindu Succession Act. 
Mr. Roychowdhury relies on certain ob- 
servations of their Lordships, namely. 
“We will, however, assume for the sake 
of argument that as wife of Madhua, 
Kasturi might be divested of her interest 
on her marriage with Lekhraj. It is 
plain, however, in this case that the dis- 
pute arises over the property of Karua 
and qua Karua’s property, Kasturi claim- 
ed inheritance not as a widow of her hus- 
band Madhua but as the mother of Karua. 
The Deputy Director of Consolidation 
seemed to think that the bar of inherit- 
ance would apply to a mother as much 
as to a widow and on this ground he re- 
fused to accept the claim of the appel- 
lant. Learned counsel of: the responderts 
supported the stand taken by the De- 
puty Director of Consolidation. We are, 
however, unable to agree with the view 
taken by the Deputy Director of Consoli- 
: dation which -appears to -be-.contrary -to 
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the written text of the Hindu Law.” 
Their Lordships then referred to Mullas 
Hindu Law lth Edn. p. 116. “Un- 
chastity of a mother is no bar to her suc- 
ceeding as heir to her son, nor does re- 
marriage constitute any such bar.” Their | 
Lordships further observed “our atten- 
tion has not been invited to any text of 
the Hindu Law under which a mother 
could be divested of her interest in the 
property either on the ground of un- 
chastity or remarriage”. Their Lordships 
in the said case were concerned only 
with the question whether as unchaste 
mother could succeed to the property of 
her son. Their Lordships found that in 
the old Hindu Law there was no such. 
bar for an unchaste mother to succeed 
to the property of her son. Mr. Roy- 
chowdhury places his reliance on the 
following observations of the learned 
Judges — “We feel that the application 
of bar of inheritance to the Hindu widow 
is based on the special and peculiar, 
sacred and spiritual relationship of the 
wife and the husband. After the mar- 
riage, the wife becomes an absolute part- 
ner and an integral part of her husband 
and the principle on which she is ex- 
cluded from inheritance on remarriage is 
that when she relinquishes her link with 
her husband even though he is dead and 
enters a new family, she is not entitled 
to retain the property inherited by her. 
The same, however, cannot be said of a 
mother, The mother is in an absolutely 
different position and that is why the 
Hindu Law did not provide that even the 
mother would be disinherited if she re- 
married.” These observations, in my 
opinion, only show that the learned 
Judges were noting the distinction that 
existed in the Hindu Law in the posi- 
tion of an unchaste widow end an un- 
chaste mother. Their Lordships were 
not required to consider the provisions 
of the Hindu Succession Act and their 
Lordships have not said a word that the 
bar of unchastity of a Hindu widow has 
still been kept by the provisions of the 
Hindu Succession Act. This decision, 
therefore, is no authority for the argu- 
ment advanced by Mr. Roychowdhury 
that as there is no specific provision in 
the Hindu Succession Act whether un- 
chastity of a widow will be a bar for her 
inheriting the husband’s property the 
provisions of the old Hindu Law will 
continue. Reading the different provi- 
‘sions of the Hindu Succession Act and 
‘ specially Ss. 4 and-28 there is no doubt 
that: except. the. disqualifications men- 
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tioned in Ss. 24, 25 and 26 any other dis- 
qualification which existed in the Hindu 
Law has been removed by the Hindu 
Succession Act. As unchastity of a widow 
has not been mentioned as a disqualifi- 
cation in Ss. 24 to 26, it must be held 
that the unchastity is no longer a dis- 
qualification. I therefore; agree with the 
opinion expressed by the learned Addi- 
tional District Judge. The 
raised by Mr. Roychowdhury fails. 


5. In-the result, the appeal is dismis- 
sed, There will be, however, no order 
for costs in this appeal.- 

Appeal dismissed. 
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R. BHATTACHARYA AND 
MONOJ KUMAR MUKHERJEE, JJ. 


Mohini Mohan Dawn, Appellant v. Sris 
Chandra Hati and others, Respondents. 


Second Appeal No. 577 of 1967, D/- 
11-5-1978. 


(A) Civil P. C. (5 of 1908), O. 6, Rr. 2,7 
— Variance between pleading pad proof 
— New ground of defence. 


Suit claiming title and recovery of pos~ 
session —- Defence that possession was 
obtained through Court — Evidence of 
defendant itself demolishing his case — 
A new case of obtaining possession 
amicably, being quite different from the 
case pleaded, ought not to be allowed 
— Evdience relating to amicable posses- 
sion sought to. be proved on the side of 
the defendant should not be allowed to 
be adduced by the party and recorded. 

(Para 6) 

Anno: AIR Comm., Civil P. C. (9th 

Edn.), O. 6, R. 2, N. 9; O. 6, R. 7, N. 2. 


(B) Bengal Tenancy Act (8 of 1885), 
Sch, 3, Art. 3 — Dispossession —- Mean- 
ing — Taking amicable possession is not 
dispossession within Art. 3. — ((i) Words 
and Phrases — “Dispossession”; (ii) Limi- 
tation Act (1963), Arts. 64 and 65). 


“Dispossession” in Art. 3 implies some 
active element in the mind of a person 
in ousting or dislodging or depriving a 
person against his will or consent and 
there must be some sort of action on the 
part of Zamindar. If a person amicably 
or voluntarily gives up possession, he is 
in that case not dispossessed by .a per- 
son. Dispossession is quite different 
from discontinuance in possession. AIR 
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contention - 


A.I. R. 
1920 Cal 348 and 1953 Cal LJ 164, Rel. 
on. (Para 7) 


Anno: AIR Comm., Lim. Act (5th Edn.), 
Arts. 64 & 65, N. 9. 

(C) Civil P. C. (5 of 1908), Ss. 100, 
100-A and 101 — Lower courts below 
failing to consider pleadings of parties 
and also relevant evidence adduced in 
the case —- Findings of courts were 
clearly illegal and perverse in the ab- ` 
sence of evidence in support of the find- 
ings and also because courts below relied 
upon surmises and evidence illegally ad- 


mitted — Decision of the courts below, 
held in second appeal, caused gross in- 
justice, (Para 8) 

Anno: AIR Comm, Civil P. C. (9th 


Edn), Ss, 100, 100-A and 101, Notes 23, 
27, 34. . 

{D) Limitation Act (36 of. 1963), Arti- 
cles 64 and 65 — Suit against co-sharers 
for recovery of possession — Filed with- 
in 12 years from the refusal of co-sharers 
to deliver possession of the lands — Suit 
was maintainable. (Para 3) 


Anno: AIR Comm., Lim. Act (5th Edn.), 
Arts.. 64 & 65, N. 35. 


(E) Civil P..C. (5 of 1908), O. 41, R. 20; 
O. 1, R. 10, Ss. 107 and 151 — Adding res-. 
pondent — Power when to be exercised 
— Inherent power to add parties, 


Special and wide power is given by 
O. 41, R. 20 to the caurt only for doing 
proper and adequate justice between the 
parties avoiding. nonsensical and mean- 
ingless : technicalities. Of course this 
power can be resorted to by- the court 
very seldom and. only in those. cases 
where the court feels that unnecessary 
technical objection should not stand in 
the way of doing proper justice between 
the parties without causing any prejudice 
to any of the parties. The Court should 
also remember: that the powers of the 
Court to add parties in any appeal is 
not exhaustive in O. 41, R. 20.° Such 
powers of. addition of parties may: also 
be exercised under S. 107 read with O. 1, 
R. 10 or under 151 as the circumstances 


“will require. (1958) 62 Cal WN 290, Ret. 


: (Para 10) 

It has to be seen also by the Court by 
allowing addition of parties that there 
should be no encouragement for ahy sort 
of dishonesty, mala fide conduct or mal 
practice of any of the parties. (Para 10) 
The addition may be made at any time 
before the disposal of the appeal and for 
that purpose the question of abatement 
for want of substitution of the parties 
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<- will not be a bar to such addition of par- 
ties; : ‘(Para 10) 


' Held, in the circumstances of the case 
that by addition of the heirs of the res- 
pondents in appeal there would not be 
any case of prejudice against any of the 
parties, (Para 10 

On’ the other . -hand, the circumstances 
of the instant case very much demand 
that there should be a final adjudication 
of the disputes between the parties and 
a just and proper decision in the appeal 
to avoid gross injustice already done in 
- the courts below and further complica- 
tions in future. For that purpose the 
addition of the parties © in appeal was 
proper and legal. ‘The provision appear- 
ing ‘in O. 41, R. 20 was without any re- 
striction or limitation. AIR 1971 SC 240, 


Rel. on. (Para 10) 
Anno: AIR Comm., Civil P., C. (9th 
Edn.), .S. 107, -Notes 11, 16; S. 152 


N. 2 (FF); 0..1, R..10, Notes 11, 32; (8th. 
Edn.), O. 41, R. 20, Notes 1, 6 and 8. 
Cases Referred; Chronological Paras 


AIR 1971 SC 240. se, 10 
1958 Cal LJ 164. ei 
(1958) 62 Cal WN 290 . 10 
AIR 1920 Cal 348: 32 Cal LJ.9.. y% 


Nagendra’ Nath Ghosh, Moni Mohan 
Mukherjee, for Ganga Narayan Chandra, 
for -Appellant; P. N. Mitra, Tarak Nath 
Roy (for No. 7) and Dilip Kr. Banerjee (1) 
(for Nos. 11 to 19), for Respondents. 

R. BHATTACHARYA, J.:— This se- 
cond appeal is by the plaintiff whose suit 
was dismissed by the trial court. In the 
first appeal also he was unsuccessful. 


2. The plaintiff's case, in short, is, thal. 


the properties described in the sche- 
dules ‘ka’ and ‘kha’ originally appertain- 
ed to a jama of Rs: 137/-. - It belonged to 
the three brothers. Ram Chandra, Shyama 
Charan and Umesh. Ram Chandra and 


Shyama Charan died. The pro forma de~- 


fendant No.. 9 Nitai is the heir of Ram 
Chandra. Defendants Nos. 1, 2 and ‘3 
are the sons of Shyama Charan and th= 
pro forma defendants Nos. 5, 6, 7 and 3 
are the sons of Sarat Chandra who was 
a predeceased son .of Shyama Charar. 


Umesh died leaving behind his daughter-. 


in-law Annakali, widow of a predeceased 
son. She is the pro forma defendant 
No. 4. In 1930 Umesh executed a Will 
in favour of the plaintiff in respect of all 
his properties and the plaintiff obtained 
Letters of . Administration in respect 
thereof. The plaintiff. is. the son -af 
Sorashi, 
defendant No. 10 is the landlord in res- 
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. Suit properties. - 
_ defendants Nos. 1 to 4 to vacate the suit 


the daughter of Umesh. : Tha 
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pect of the jama of Rs. 137/-. It has 
been alleged in the plaint that there was 
a partition as between Umesh and his 
brothers and on the basis of -this parti- 
tion Umesh got exclusive possession of 
the properties in ‘ka’ schedule but the 
properties in: ‘kha’ schedule remained 
joint. The plaintiff-has claimed 16 annas 
title in ‘ka’ schedule property and 1/3rd 
share in ‘kha’ schedule property. During 
the lifetime of Umesh the defendant 
No. 10, the landlord filed a suit for rent 
and got a‘decree. During the pendency 
of the execution case Umesh died and 
after his death the plaintiff or any heir 
or successor of Umesh was not sub- 
stituted in his place and in execution of 
the decree. obtained by the landlord and 
on suppression of the processes of the 
court, the jama was put to auction sale. 
In fact, after the sale no possession of . 
the lands were delivered to the landlord 
auction purchaser; neither was the pos- 


. Session taken by the .defendant No. 10. 


The defendants Nos. 1 to 3 lived with 
defendant’ No. 4 who was looking after 
the: properties on behalf of the plaintiff, 
and all of them had been possessing the 
: The plaintiff askéd the 


land and on their refusal the present 
suit was filed.: The defendants Nos. 1-3 
and 5 and 6 filed a joint written state- 
ment. They denied the allegations of 
the plaintiff and their case was that the 
suit plots were-made khas by the defen- 
dant No. 10 by virtue of a‘rent sale and 
the defendants Nos. t to ‘3 and pro forma 
defendant No. 9 took a fresh settlement 


„of the lands at an annual rental of 


Rs. 104/-. Subsequently the defendants 
Nos, I to 3 executed a deed: of gift of 
some of the suit properties as mention- 
ed therein in favour of the pro forma de- 
fendants Nos. 5 to 8 and also delivered 
possession- - thereof. At a later stage, 
however, the defendants Nos. 1 to 3 filed 
another joint written statement denying 
the statements of their previous written 
statement. Now they have fully sup- 
ported the plaintiff and denied that the 


‘defendants Nos. 5 to 9 got any posses- 


sion of the suit land. They have stated 

in the seéond written statement that the 

proforma defendants Nos. 5to8 obtain- 

T a deed of zift by practising fraud upon 
em. >. -> 


3. The ` pro forma defendant No. 10 
denied the allegations of the plaintiff and 
the case in the written statement is that 
by purchasing the jama of Rs. 137/- in 
an auction sale held by the court in an 
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execution case in connexion with a rent 
decree. obtained by the. defendant against 
the tenants, khas possession of the dis- 


puted lands under the jama was taken- 


with the help of the court and thereafter 
in 1344 B. S. the pro forma defendant 
No. 10 settled the lands with the pre- 
vious tenants and since then the said 
tenants are in possession thereof under 
the new tenancy, It has been alleged 
that on account of getting the khas pos- 
session and remaining’ there for more 
than two years and due to the new set- 
tlement, the previous tenancy has been 
determined. In fact the pro forma de- 
fendant No. 10: besides the plea of fresh 
tenancy, relied upon the special limita- 
tion under Art. 3 of Schedule HI of the 
Bengal Tenancy Act. In the original 
written statement filed by the defendants 


Nos. 1 to 3 and § and 6 such special limi- . 


tation was taken., The learned. Munsif 
of the trial court held that there was no 
partition in respect of the ‘ka’ schedule 
properties as alleged by the plaintiff and 
that the plaintiff's ‘claim for title and re- 
covery of possession could not be enter- 
tained because such title has been exti- 
nguished as it was proved that rightly or 
wrongly khas possession of the suit land 
had been taken by the landlord adversely 
` against the interest of the plaintiff for 
. more than two years and therefore 
under. Art. 3 of the Schedule III of the- 
Bengal Tenancy Act, the suit was barred 
by special -limitation. -In this view of 
the matter. the suit was dismissed. In 
the appeal taken by ‘the plaintiff the 


learned Subordinate. Judge has found - 


that the case of partition by metes and 
bounds had not been proved and that 
as Umesh had 1/8rd share in both ‘ka’ 
and ‘kha’ schedule properties, the plain- 
_ tiff acquired title in -respect of, that 
share of Umesh by virtue of the Will 


_ executed by the said Umesh It has. 


also been found that.Umesh died during 
the pendency of the rent execution case. 
According to the 


1/3rd_ ownership in-the ‘ka’ and ‘kha’. 
schedule properties. can claim recovery 
of joint possession for his share only and 
thereafter he can sue for partition pro- 
vided the instant suit is not barred by 
special law of limitation under the Ben- 
gal Tenancy Act and on that question 
- of limitation his finding is that the suit 
properties were sold. in auction on 
25-11-36 in Rent Execution Case No. 392 


of 1936 of the 2nd: Court - of- Munsif, 


Serampore. The salé was.confirmed on 
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learned Subordinate ` 
Judge the plaintiff as a co-sharer having ` 


` Jaw. 
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4-11-37 and the execution case was dis- 
missed on full satisfaction on that date, 
His further finding is that there is- no 
evidence that the pro forma defendant - 
No. 10 took possession through court and 
that there is no such averment in the 
written statement filed by the defen- 
dants Nos. I to 3 and pro forma defen- 
dants Nos. 5 and 6. The learned Sub- 
ordinate Judge has, however, noticed 
that in the written statement filed’ by the 
defendant No. 10 the allegation was that 
possession of the suit properties was 
taken. through court and that after re~ 
taining the same in khas possession re~ 
settled the same in 1344 BS. The 
learned Subordinate Judge has also noti- 
ced that there is no evidence in support 
of this averment made in the written 
statement. The ‘finding of the learned 
Subordinate Judge is that the defendant 
No. 10, the Sebayet of the Tarakeswar 
Estate, obtained amicable possession out 
of- court and that in 1346 B.S. the new 
jama of Rs. 104/- was settled with the 


. defendant Nos. 1 to 3 and 9. The first 


appellate court below held that the suit 
was barred by Art. 3 of Sch. III of the 


.Bengal Tenancy Act as the landlord was 


in khas possession of the suit land for a 
period of about 3 years before the re- 
settlement. Consequently the. appeal was 
dismissed by the learned Subordinate 
Judge. The present appeal has been 
filed against the. eeciena of the courts ` 
below: ; 


4. We have heard Mr. 
learned Advocate appearing on behalf of 
the appellant and also the learned Advo- 
cates .of the respondents appearing in 
this appeal. 


5. It has been urged from the side of 
the appellant that both the courts: below 
came to perverse findings of facts with~ 
out any evidence and contrary’ to the 
law of ‘pleadings as their decisions are 
based upon a case against the one plead« 
ed by the defendants in their written 
statements. It has been further argued 
that the decisions are based upon evid- 
ence which is inadmissible according to 
It has been stated that the learn- 
ed courts below misread the pleadings 
and the evidence on record and also the 
provisions embodied in Art. 3 Sch. ni 
of the Bengal Tenancy Act. 


6. The suit was contested at the timo 
of trial by the pro forma defendants 
Nos. 5 to 8 and 10 in particular. Their 
specific case ‘is that after the rent sale 


-of the disputed jama: by the -landlord, 


Ghosh, the - 
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it was taken in khas and thereafter it 
was settled by the landlord with the de- 
. fendants Nos. 1 to-3 and 9 and as such 
the suit was not maintainable due to the 
special’ law of: limitation under Art. 3 
Sch. II of the Bengal Tenancy Act,- 
There is no dispute before us that Umesh 
and his co-sharers held the jama of 
Rs. 137/- and that the landlord obtained 
a rent decree against them. Admittedly 
again during the pendency of the rent 
execution case Umesh died and nobody 
was substituted- in his place as successor, 
heir or legal representative. Thereafter 
there was an order for sale dated 
25-11-36 and the same was confirmed: 
There is no evidence that the sale took 
place within the knowledge of the plain- 
tiff or any heir of Umesh. The specific 
ease of the landlord pro forma defendant 
No. 10 in paragraph 10 of the written 
statement is that after purchasing the 
suit jama in the rent execution case and 
on obtaining physical possession of the 
properties with the help of the court, 
the landlord: in 1344 B.S. settled the said 
lands for a jama of Rs. 194/-. under a- 
new tenancy to the previous tenants of 
the jama of Rs. 137/- and that since the 
new tenancy the said old tenants have 
been in. possession. It has been alleged 
that due to such khas possession for 
more than two years the plaintiffs title, 
even if there was any, had been exting- 
uished. The case as appears in the ori- 
ginal written statement filed by the de- 
fendants Nos. 1 to 3 and 5 and 6 was 
. that the new settlement was made as 
between the pro forma defendant No. 10 
on the one hand and the’ defendants 
Nos. 1 to 3 to the extent of 2/3rd share 
and the defendant No. 9 to the extent 
of 1/8rd share at an annual rental of 
Rs, 104/-. It is to be noted that the 
pro forma defendant No. 9 did not file 
any written statement. Clearly, there- 
fore, in the pleading there was the case 
of the landlord that the possession of the 


lands was taken after the purchase of. 


. the property in the auction sale with the 
help of the court and thereafter in 1344 
B.S. it was. resettled: with the previous 
tenants. At the time of. trial, however, 
although the plaintiff adduced evidence 
-that there was no delivery of possession 
of the suit property to the landlord 
either through court or mutually, there 
Was a general suggestion during cross- 
examination of the plaintiff that the de- 
fendant No. 10 took khas possession after 
auction but the. suggestion was denied, 
. The plaintiff, however, adduced evidence 
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on his side to prove that the land of 
Umesh was being cultivated and bhag 
produce was being taken by the plaintiff. 
Thare was evidence by witnesses examin- 
ed on the side of the plaintiff that the 
landlord never took khas possession. of 
the suit lands and that the lands were 
no- possessed by the landlord in khas. 
As against the evidence on the side of 
the plaintiff, four witnesses were exa-" 
mined on the side of the defendant. 
D.W. 1 is defendant No. 1 himself. He | 
deposed on behalf of the defendants 
No. 1 to 3. He has stated that the 
Zemindar never took khas possession of . 
the suit land and the story of new set- 
tlenent was also denied. D.W. 2 is the 
dezendant No. 6. He does not say that 
the landlord took possession of the suit 
preperty amicably. He says that he 
camnot say whether the landlord took 
possession through court. D.W. 3 is an 
en-ployee of the pro forma defendant - 
Ne. 10. His evidence is that no posses- 
sian was taken through court and the 
possession was given amicably. He can- 
no: also name any person who gave the 
possession, P.W. 4, the last witness of 
the Zemindar, says that he heard that 
Zenindar purchased. some paddy from a 
fie.d to make it khas but he. cannot say 
frem what land the ‘paddy. was cut. 
This is the nature of evidence adduced 
by the defendant. The evidence of the 
deZendant itself demolishes the case ap- 
pearing in the pleading that the posses-| | 
sicn of the suit lands was delivered with 

the help of executing court.. The case 
of obtaining possession through court 
‘and the case of obtaining possession ami- 
cadly‘ are quite different and they can- 
no; be reconciled in the facts of the 
present case. A new case of getting 
possession amicably ought not to have 
bean allowed by the learned trial court 
ani should not have been accepted’ by 
the courts below. The evidence relating 
to- the question of amicable possession 
sought to be proved on the side of the 
deZendant should not have been record- 
ed and allowed to be adduced by the 
party. Both the learned courts below 
aced illegally in accepting the story of 
amicable possession of the landlord after 
the auction sale. The story of getting 
amicable possession of suit lands in con- 
trédiction to the story of obtaining pos- 
segsion through court as pleaded by the 
deZendant disproved the claim of special 
limitation under the Bengal Tenancy Act. ` 


As we have noted, according to the writ- 


- ter. statement of the pro forma defendant 
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No. 10, the settlement was effected with 
the previous tenants. The successor and 
heir of Umesh was certainly one of the 
previous co-tenants but there was no 
suggestion that the plaintiff or -anybody 
as heir of Umesh took settlement from 
the landlord. 


7. In this connexion Mr. P. N. Mitter, 
the learned Advocate appearing on be- 
half of the contesting respondent, the 
landlord, has submitted that amicable 
possession ‘during the pendency of an 
execution case is as good as possession 
taken through court and that if the land- 
lord takes khas possession of the tenant 
through court, it is as good as disposses~ 
sion coming under Art. 3 of Sch. WI of 
the Bengal Tenancy Act. First of all we 
must say that in ‘this particular case the 
pleading in the written statement was 
that the possession of the lands was 
taken with the aid of the court. There- 
fore, in view of the argument of Mr. 
Mitter that the landlord tock possession 
fr6m the tenants themselves amicably, 
such amicable possession cannot be re- 
garded as possession obtained through 
court. Besides the celivery of amicable 
possession of the lands by the tenants 
to the landlord of their own accord is 
not covered by Art. 3 of Sch. III of the 
Bengal Tenancy Act, Such amicable 
possession is not dispossession as men~ 
tioned in that Article. The prefix “Dis” 
is one of ‘negation’, ‘opposition’, ‘separa~ 
tion’ and ‘deprivation’. The word “dis~ 
possess” means according to Chambers 
Dictionary “to put out of possession” 
and according to Oxford Dictionary 
‘oust’ or ‘dislodge parson’, ‘deprive’ or 
‘rid of property’. ‘“Dispossession” there- 
fore implies some active element in the 
mind of a person in ousting or dislodging 
or depriving a person against his will 
or consent and there must be some sort 
of action on the part of Zemindar. If a 
person amicably or voluntarily gives up 
possession, he is in that case not dispos- 
sessed by a person. Dispossession is 
quite different from discontinuance in 
possession. Mr. Mitter’s contention that 
taking of amicable possession is dispos- 
session contemplated under Art. 3 of 
Sch. III of the Bengal Tenancy Act is 
untenable, In this connexion reference 
may be made to the case of Panchoo v. 
Jajneswar reported in 32 Cal LJ 9: (AIR 
1920 Cal 348). There has been some 
discussion there as to the meaning of dis- 
possession. There it has been stated that 


the. word ‘dispossession implies the 
coming in of a person and the driving 
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out of another person from possession. 
On the meaning of- ‘dispossession? with 
reference to Art. 3 of Sch. ITI of the 
Bengal Tenancy Act, we also get a 
thorough discussion in the cese of Ram 
Gopal v. Mosabbar Rahaman reported in 
1958 Cal LJ 164. We find no reason to 
differ from the view appearing in the 
case. 


`~8. Moreover, in the pleading it is 
stated that in the year 1344 B.S. the 
settlement was given to the previous 
tenants, but at the time of trial the story 
of the defendant was that the settlement 
was given in the year 1346 B.S. Admit- 
tedly even if the last date of 1344 B.S. 
be taken as the date of settlement accord- 
ing’ to the pleading then certainly even 
from the date of sale, the period of two 
years will not be completed. Moreover, 
from the side of the defendent there is 
no evidence about the date on which the 
khas possession was obtained by the 
landlord and when the period of special 
limitation started. On the very face of 
the pleading as well as the evidence on 
record, the defence of special limitation 
for two years under Art. 3 of Sch. Ill 
of the’ Bengal Tenancy Act is untenable. 
The plaintiff has filed the suit within 
12 years from the refusal əf his co- 
sharers to deliver possession of the lands 
and the suit is maintainable. In view 
of our discussion, therefore, the courts 
below failed to consider the pleadings of 
the parties and also the relevant evid- 
ence adduced in this case and che findings 
of the courts were clearly illegal and 
perverse in the absence of evidence in 
support of the findings and also because 
the learned courts below relied upon sur- 
mises and evidence illegally. admitted. 
The decisions of the. courts below did, 
therefore, cause gross injustice, 


9. The other point canvassed by 
Mr. Roy, the learned junior of Mr. Mit- 
ter, is that in this case during the pen- 
dency of the Second Appeal, respondent 
No. 1 who was defendant No, 1 died on 
22-10-72 and respondent No. 4 who was 
defendant No. 3 died.on 13-6-69. The 
heirs of those respondents filed applica- 
tions before this Court for being added 
as respondents. On 4-6-75 this Court 
passed orders for adding them,.as prayed 
for, subject to objections to be heard at 
the time of hearing of the appeal. Now 
Mr. Roy’s contention on behalf of the 
landlord-respondent is that no substitution 


was made by the appellant on the deaths 
of respondent Nos. 1 and 4 within time 
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and as such the appeal has abated., It 
has been further urged that when there 
is the special provision in the Civil 
P. C. for abatement, the Court should 
not allow any addition of the parties who 
are the heirs and legal representatives of 
the deceased respondents. Lastly it has 
been argued in this connexion by Mr. Roy 
that some of. the heirs of the deceased 
respondent have not been added as par- 
ties , and, therefore, the entire appeal 
should be dismissed. 


10. In this connexion with regard to 
the contention raised by Mr. Roy, we 
should refer to the provision under O. 41 
R. 20 of the Civil P. c. ‘It runs as fol- 
lows: 


Where it appears ‘to the Court at the 
hearing that any person who was a party 
to the suit in. the Court from whose 
decree the appeal is preferred, but who 
has not been made a party to the appeal, 
is interested in the result of the appeal, 
the Court may adjourn. the hearing to 
a future day to be fixed by the Court 
and direct that such person be made a 
respondent. n 


In the present case abondan Nos. 1 
and 4 were made parties throughout — 

in the trial court, in the first appellate 
court and even when the present second 
appeal was filed. This is a special and 
wide power given to the court only for 
doing proper and adequate justice þe- 
tween the parties avoiding nonsensical 
and meaningless technicalities. Of course 
this power can be resorted to by the 
court very seldom and only in those 
cases where the court feels that unneces- 
sary technical objection should not stanc 
in the way of doing proper justice be~- 
tween the parties without. causing -any 
prejudice to any of the parties. This 
discretionary power is to be used wher 


the circumstances of a particular case so, 


demand. Of course it has got to be seer: 
by the court that by allowing addition 
of parties under R. 20 of O. 41 of the 
Civil P. C. no prejudice is caused to the 
case of the parties or their interest and 
parties interested in the result of the 
appeal are to be added. We should also 


remember that the powers of the Cours 
to add parties in any appeal is not ex- ` 


haustive in O. 4! R. 20. Such powers 
of addition of parties may also be exer- 
cised under S. 107 read with O. 1 R. 10 
or under S. 151 of the Civil P. C. as the 
circumstances will require. In this con- 
nexion the principles laid down in the 
ease of Adhir v. Bidyutlata in (1958) 62 
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Cal WN 290 may be looked into. It ‘has 
to be seen also by the Court by allowing 
addition. of parties that there should be 
no encouragement for .any sort: of dis- 
honesty, mala fide conduct or mal prac- 
tice of any of the parties. In the pre- 
sent case we find that at the time of 
trial the defendants Nos, 1, 2 and 3 sup- 
ported the case of the plaintiff not only 
by amendment of the written statement, 
but also by giving evidence. In the first 
appeal also they did not oppose the 
plaintiff. In this appeal also after the 
death of the respondent Nos. T and 4 
their heirs and legal representatives filed 


-an application to be added as parties 


although the prayer was made beyond 
time. Of course they have been made 
parties subject to the objection which 
might be raised at the time of final hear- 
ing. The findings of the courts below 
are that although the story of partition 
as set up by the plaintiff was not tenable 
yet it has been proved that he hed 1/3rd 
share in the properties mentioned in the 
schedules ‘ka’ and ‘kha’ along with the 
defendants 1, 2 and 3, but on the find- 
ing that such title of the suit property 
of the plaintiff was extinguished by the 
special law of limitation under the Ben- 
gal Tenancy Act, the suit was dismissed 
and the first ‘appeal by the plaintiff be- 
came unsuccessful. Clearly, therefore, 
the defendants Nos. 1, 2 and 3 have ac- 
cepted the title of the plaintiff to the 
suit land. In this connexion we may 
say that the claim of the 16 annas owner- 
ship of the-plaintiff in respect of the 
‘ka’ schedule property has beer. given 
up before this Court by Mr. Ghosh on 
behalf of the appellant on the ground 
that the story of partition has been dis- 
believed by both the courts below. 
Therefore, in the second appeal the 
plaintiff and the three defendants accept- 
ed the title of the plaintiff as found by 
the courts below. The heirs of the res- 
pondents Nos. 1 and 4 of their own ac- 
cord filed the applications for being add- 
ed as respondents in the second appeal. 
In these circumstances there can be no 
doubt that they are all interested in the 
result of the appeal. The heirs and legal 
representatives of ‘a deceased party to a 
suit are parties contemplated in O. 41 
R. 20. The predecessors in fact support- 
ed the plaintiff and their learned lawyer 
also supports the appellant, and as. such 
added parties are parties interested in the 


result of the appeal. We cannot, there- 


` fore, hold that by addition of the heirs 


of the respondents Nos. 1 and 4 there 
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would be ‘any case of ‘prejudice against 
any of the parties. We have already 
found on merits that the story of getting 
khas possession of the suit properties by 
the landlord as pleaded in the written 
statement has been disproved by the oral 
evidence and the story of giving fresh 
settlement on taking khas possession does 
not appear to be a bona fide one. Rather 
the conduct of the parties in the matter 
of setting up a fresh settlement on the 
basis of a story of fresh settlement ap- 
pears to be mala fide. In our view, the 
circumstances of this case very much 
demand that there-should be a final ad- 
judication of the disputes between the 
parties and a just and proper decision in 
the present appeal to avoid gross in- 
justice already done in the courts below 
and further complications in future. For 
that purpose the addition of the parties 
in this appeal has been proper and legal. 
The provision appearing in O. 41 R. 20 
is without any restriction or limitation. 
From the decision of the Supreme Court 
in the case of Dev Raj v. Bhagwandas 
reported in AIR 1971 SC 240, it will 
appear that even after the abatement 
due to non-substitution of the heirs of 
the appellants,. parties may be added in 
proper cases. The addition may be made 
at any time before the disposal of the 
appeal and for that purpose the ques- 
tion of. abatement for want of substitu- 
tion of the parties will not be a bar to 
such addition of parties. According to 
the provision of O. 41, R. 20 a party to 
a suit may be added as party to the 
appeal at any time, but here in the pre- 
sent case the respondents Nos. 1 and 4 
were made parties, but unfortunately the 
heirs were not substituted. The question 
of limitation does not arise in the mat- 
ter of addition of the parties in the pre- 
sent case, 


1i. It has been argued that one or 
two of the heirs of the respondents, now 
dead, have not prayed for being added 
and therefore the respondents Nos. I and 
4 have not been completely represented. 
Going through the counter-affidavit and 
affidavits-in-reply made in this case we 
find that omission of one heir or two of 
the respondents will not affect the main- 
tainability of the appeal. when a hoast 
of remaining heirs have already been 
added at their own instance. Their pre- 
decessors supported the plaintiff's case 


as the records show and in case the 


plaintiff succeeds, the title of their pre-. 


decessors as claimed at the time of trial ` 
will be maintained.’ Their heirs cannot 
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now set up a different case ir. the second 
appeal. If the plaintiff succeeds certain- 
ly the claims of the predecesssrs-in-inter- 
est of the added parties will be fulfilled, 
We find that the heirs of the respons 
dents now deceased have been substan« 
tially and well represented and repre- 
sented in law in this second appeal. In 
our view, the contention raised by 
Mr. Roy is unacceotable. ` 


12. No other point has been raised. 
In the result the appeal shall be allowed 
to the-extent that the plaintiff shall be 
entitled to get a declaration of his ten- 
ancy right in the suit properties both 
in ‘ka’ and ‘kha’ schedules attached to the 
plaint in respect of the jama of Rs. 137/- 
per annum as mentioned in the plaint 
and shall be entitled to get joint posses- 
sion with his co-sharers therein. 

13. In the result, we allow the appeal 
as indicated above on setting aside the 
impugned decisions and the decrees of 
the courts below. The appellant shall be 
entitled to the costs of this appeal against 
contesting respondent as well as in both 
the courts below. 

MONOJ KUMAR MUKHERJEE, J.:— 


I agree. 
Appeal allowed, 
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Civil P. C. (5 of 1908), S. 11 Explana- 
tion VIII (introduced by Amendment Act, 
1976) — Expression “court of limited. 
jurisdiction” ~~ Meaning of — Res judi- 
cata — Competency of former court to 
try subsequent suit — Requirement not 
rendered nugatory by new Explanation 

One of the conditions that must be 
fulfilled before the doctrine of res judix 
cata as embodied in S. 11, car be imvok- 
ed is that the Court in which zhe former 
suit was instituted must be campetent to 
try ‘the subsequent suit, Where. the for- 
mer and the subsequent proceedings are 
suits and the former suit was instituted 
in a Court which did not have pecuniary 
jurisdiction to entertain the subsequent 
suit, earlier decision in the former suit 
does not operate as res judicata, The 
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new Explanation VII added to S. 1I 
does not render the question of compet- 
ency of the former Court to try the sub- 
sequent suit irrelevant, (Paras 5, 6: 

An explanation to a section is primarily 
meant for explaining the section itself 
In order fo ascertain the true meaning 
of the Explanation VIII, it has to be 
read along with the provision of the Sec- 
tion and not dehors it. S. 11 retains the 


condition for the applicability of res 


judicata, that the former court must be 
competent to try the subsequent suit 
Therefore, Explanation VIII cannot be 
interpreted as dispensing with that con- 


dition, _ (Para 5: 
The expression “a court of limitec 
jurisdiction” occurring in Explanatior. 


VIII means Courts other than the ordi- 
nary Civil Courts. These Courts are Re- 
venue Courts, Land Acquisition Courts. 
Administrative Courts, Insolvency Courts. 
Guardianship Courts, Probate 


cific matters and in that sense they 
may be said to be Courts of limited juris- 
diction, These Courts are also Courts of 
exclusive jurisdiction in respect of the 
matters they are to try. The decisions of 
such Courts operated as res judicata ir. 
subsequent suits not by virtue of S. 11 
but on the general principles of res judi- 
cata, By enacting Explanation VIII, the 
legislature brought the decisions of suct. 
Courts within the purview of S. 11. Ir. 
other words, it is not necessary now to 
apply the general principles of res judi- 
cata, but in view of Explanation VIII the 
decisions of the Courts of limited juris- 
diction or exclusive jurisdiction will ope- 
rate as res judicata in subsequent suits 
under S. 11. The general principles of res 
judicata would apply where the former 
proceeding is not a suit but S, 11 would 
only apply where the two proceedings 
are suits. AIR 1962 SC 214, Ref, to.. 


(Para 61 
Cases Referred: Chronological Paras 
AIR 1962 SC 214 3, & 


Pramath Nath Palit and Samarendra 
Kr. Dutta, for Appellant. 


M. M. DUTT, J.:— This appeal is a: 
the instance of the defendant and is 
arises out of a suit for partition. The 
appeal involves interpretation of the 
New Explanation VIII which has been 
added to section 11 of the Code of Civil 
Procedure by the Code of ‘Civil Proce- 
dure (Amendment) Act, 1976. ~*~ 


2. The plaintiffs instituted the sui: 


claiming partition by metes and bounds | 
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Courts 
etc. These Courts are to try certain spe- 
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of their half share in the suit property. 
The principal defence of the defendant 
was that prior to this suit he had insti- 
tuted a suit against the plaintiffs, being 
Title Suit No. 69 of 1961, in the First 
Court of the Munsif at Rampurhat, for 
a declaration of his title to .10 acre of 
land appertaining to C. S. Plot No. 1183. 
In that suit, it was inter alia contended 
by the defendant that there was a pre- 
vious partition, The said suit was decreed 
or. a finding that there was an amicable 
pertition of the suit property. It was 
urged by the defendant that the finding 
of the learned Munsiff in the said Title 
Suit No. 69 of 1961 would operate as res 
judicata in the present suit. 


3. The learned Subordinate Judge 
overruled the contention of the defendant 
that the finding in the earlier suit operam 
tel as res judicata in the present suit, 
for he took the view that the Court of 
the Munsiff in which the earlier suit was 
instituted was not competent to try the 
present suit. He relied on a decision of 
the Supreme Court in Mst, Gulab Bai v. 
Manphool Bai, AIR 1962 SC 214, On tha 
me2rits of the case, the learned Subordi« 
nete Judge held that there was no pre- 
vious partition as though the plaintiffs 
hed a half share and the defendant had 
the other half, the defendant was in 
pessession of 15 or 16 bighas of land 
ard the plaintiffs were in possession of 
7 or 8 bighas of land, The defence plea 
of previous partition was  disbeliev- 
ed by the learned Subordi- 
nete Judge. Accordingly, the learned 
Subordinate Judge decreed the suit in a 
preliminary form declaring the plaintiffs’ 
helf share in the suit property. On ap- 
peal by the defendant against the judg- 
meant and decree of the learned Sub- 
ordinate Judge, the lower appellate 
court also took the same view and dis- 
missed the appeal, Hence this second 
appeal, 


4. The principal question is, therefore, 
wnether the present suit is barred by 
res judicata, One of the conditions that 
must be fulfilled before the doctrine of 
res judicata as embodied in Section 11 
of the Code of Civil Procedure can be 
invoked is that the Court in which the 
former ‘suit was instituted must be com- 
petent to try the subsequent suit. In the 
instant case, the former suit was institu- 


ted by the defendant in the Court of the 


Munsif, but.the present suit has been 
instituted by the plaintiffs in the Court 
of the Subordinate Judge, It is true that 
in the former suit it was held by the 
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learned Munsif that there was a previous 
partition of the suit property, but the 
learned Munsif not being compétent to 
try the present suit, it cannot be said 
that the said finding operates as res 
judicata in the present suit, A similar 
question was raised before the Supreme 
Court in Gulab Bai’s case (AIR 1962 SC 
214) referred to above and the Supreme 
Court, after a review of judicial decisions 
on the point, held that if the trial Court 
was not competent to try the subsequent 
suit the question of res judicata .would 
not arise. 


5. Mr. Samarendra Kumar Dutta, 
learned Advocate appearing on behalf of 
the defendant-appellant has urged that 
in view of the new Explanation VIII to 
section. 11, the question of competency 
of former court to try the subsequent 
suit- has become irrelevant, The new Ex- 
planation VIII provides as follows: 


"Explanation VIII — An issue ‘heard 
and finally decided by a Court of limited 


jurisdiction, competent to` decide 
such issue, shall operate > as 
res judicata in a subsequent 


suit, notwithstanding that such Court of 
limited jurisdiction was not competent to 
try such subsequent suit or the suit in 
which such issue has been subsequently 
raised.” 7 

It is argued by Mr. Dutta that in view 
of Explanation VHI, although the Court 
of the Munsif in the former suit was a 
Court of limited jurisdiction, its decision 
would operate as res judicata in the pre- 
sent suit, The question is whether the 
Court of the Mumsif is a Court of lmit- 
ed jurisdiction within the meaning of 
Expln, VIII. There can be mo doubt that 
the pecuniary jurisdiction of the Court 
of the Munsif is limited and that of the 
Court of Subordinate Judge is unlimited. 
But can it be said that the expression 
“a Court of limited jurisdiction” refers 
to a Court of limited pecuniary jurisdic- 
tion? If we are to interpret Explanation 
VIII without referring to section 11, it 
may be said that a Court of limited 
pecuniary jurisdiction is a Court of limited 
jurisdiction. An explanation to a section 
is primarily meant for explaining the 
section: itself. Im our view, in order to 
ascertain the true meaning of the -Expla- 
nation VIII, it has to be read along with 
the provision of the Section and not 
dehors it. It has been already stated 
that one.of the conditions for the appli- 
eahility of section 11 is that the Court 
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suit. I£ tre former Court is. unable to 
try the subsequent suit as it is beyond 
its pecumary jurisdiction, the decision 
of the former court will not be res judi- 
cata in the subsequent suit. If the legis- 
lature hač really intended to remove the 
condition relating to the competency of 
the forme: Court, in that case, it would 
have remeved the same from the section 
itself. In the face of the provision of 
section 11 retaining the said condition 
for the applicability .of res judicata, that 
the former Court must be competent to 
try the subsequent suit, it is difficult for 
us to accept the interpretation of Expla- 
nation VILI as suggested on behalf of 
the appellant. 


6. Whac is then the meaning of, the 
expression “a Court of limited jurisdic- 
tion”? In our view, Courts of limized 
jurisdiction are- Courts other than the 
ordinary Civil Courts. These Courts are 
Révenue Courts, Land Acquisition Courts, 
Administrative Courts, Insolvency 
Courts, Guardianship. Courts, Probate 
Courts ete ‘These Courts are to try cer- 
tain specif¢ matters and in that sense 
they may be said to be Courts of limited 
jurisdictio, These Courts are also Courts! 
of exclusive jurisdiction in respect of the 
matters they are to try. The decisions of 
such Courts operated as res judicata in 
subsequen’ suits not by virtue of sec- 
tion 11 but on the general principles of 
res judica-a, By enacting Explanation 
VII, the legislature brought. the decisions 
of such Courts within the purview of 
section 1L. In other words, it is not 
necessary 20w to apply the general prin- 
ciples of res judicata, but in‘ view of 
Explanation ‘VIII the decisions of the 
Courts of limited jurisdiction or exclu- 
sive jurisdiction will operate as res judi- 
cata in subsequent suits under section 
11: The general principles of res judi- 
cata would apply where the former pro- 
ceeding is not a suit but section if 
would onlz apply where the two pro- 
ceedings are suits, Under Explanation 
VII, the provision of section 11 will 
apply to the subsequent suit when an 
issue has >een heard and finally decided 
by a Court of limited jurisdiction in a 
former preceeding. There is a clear indi- 
cation in that regard in ‘Explanation 
VIII, for it does not say that the decision 
of an issu by a Court of limited juris- 
diction has to be made in a former suit, 
This is abo an indication that Exnlana- 
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stated already, the decision has been 
given in a former proceeding by a Court 
of limited jurisdiction and not in a for- 
mer suit. This excludes any argument 
that Explanation: VIII has removed the 
condition of competency of the former 
Court finally deciding a suit-or issue to 
try the subsequent suit, So where both 
the former and the subsequent proceed- 
ings are suits, to invoke the bar of res 
judicata the condition. as to the compe- 
tency of the former Court to try the 
subsequent suit must be fulfilled, If the 
former Court is not competent to try the 
subsequent suit for want of pecuniary 
jurisdiction, section 11 will not apply. In 
these circumstances, we. are unable to 
accept the contention made on behalf ‘of 
the appellant that the finding of the 
learned Munsif in the former suit’ that 
there was a previous partition operates 
as res judicata in the -present suit for 
partition instituted in the Court of the 
Subordinate Judge, for the learned Mun- 
sif is not Competent: to try the present 
suit. 


7. H appears ` ‘ue the plaintiffs 
transferred a portion of the suit property 
to one Chatur who was not made è 
party im the suit, It has been directec 
by the lower appellate court that the 
said transferee shall be added as a party 
at the time of the passing of the fina’ 
decree, so that the allotments may be 
made in his presence, Further, it has 
been directed that, if possible, the Com- 
‘missioner for Partition may allot the 
land specifically sold to the transferee, 
if equities permit the same, but if equi- 
ties would not permit such allotment, 
the transferee may get land of equal 
value from the allotment of his trans- 
feror-cosharer, We do not think tha: 
hon-joinder of Chatur is fatal to the 
suit, The direction given by the lower 
appellate court is quite im accordance 
with justice and equity. In these circum- 
stances, we are unable to accept the 
contention of the appellant that the sui: 
should be dismissed on the ground o2 
non-joinder of Chatur. No other boui: 
has been urged. in this appeal. 


8. For the ‘reasons aforesaid, the 
appeal is dismissed, but as the respon- 
dents have not appeared, there will be 
no order for costs. 


- D. C, CHAKRAVORTI, J.: — I agree. 
= : Appeal dismissed. 





Golam Mohit v.. Abdul Jalil &..K. Datta: J.) 


|: JUDGMENT: — 


-defendant 


| [Prs. 1-2] Cel. 
AIR 1978 CALCUTTA 443 


SALIL KUMAR DATTA, J. 
Golam Mohit Mondal, Appellant v. 
Abdul Jalil Sepai and another, Eespon- 
dent. ; 
A. F. A. D. No. 1523 of 1966, D/- 9-6-78. 
Specific Relief Act (47 of 1963), S. 15 
(b) —- Agreement for reconveyence — 
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Spzcific performance at the instance of 


assignee of vendor. 


Even assuming that the wordings “your 
nominated persons” in a contract stipu- 
lating reconveyance wére interpclations, - 
in the absence of-a clause in such con- 
trect restricting the right of the vendor 
to assign his interest, a representative in 
interest of the vendor by assignment 
wes entitled to specific performance of 
the agreement. (Para 8) 
ra . AIR Manual Grd -Edn.), S. 15. 

3. ; 

Prabir Kumar Samanta, for Appel- 

lant; Joy Gopal Ghosh, for Respondents. 


This is -an appeal 
against a decree of affirmance in a suit 
fo? specific performance of a contract of 
rezonveyance of the suit property, The 
defendant No. 2 sold the suit property 
to the defendant No. 1 by a rezistered 
kebala dated Dec. 7, 1959 (Agrahayan 
20, 1366 B. S) for a consideration of 
Re, 250/- only, On the same: date the de- 
fendant No. 1 executed an agreement 
agreeing to reconvey the same property 
to the vendor, his heirs or mominees if 
the said-amount of Rs, .250/- was paid 
to him at a time within Kartick, 1370 
B. S. The plaintiff purchased the said 
property with the benefit of the agree- 

ment for reconveyance from the defen- 
dent No. 2 by a registered kobala dated 
May 5, 1960 for consideration, The plain- 
tiff thereafter by notice dated Sept. 14, 
1£63° requested ` the defendant Wo. 1 to 
execute the reconveyance on rezeipt of 
the sum of Rs; 250/- but the defendant 
No: 1 failed to execute the deed as re- 
quired, Thereupon the plaintiff on depo- 
st: of the sum of Rs, 250/- in Court in- 
stituted the- connected suit on Nov. 19, 
1£63 praying a decree in usual terms for 
specific performance of the contract 
against the defendant No. a in respect 
of the suit property. 


2. The suit was contested by the 
( No. 1 who filed a written 
statement denying inter alia the locus 
standi of the plaintiff to purchase the 
property, as the defendant No. 2 as ven- 
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dor had no subsisting interest in the 
‘property. It was further stated that the 
right to the reconvey was confined only 
to the vendor or his heirs’ and legal 
representatives and to no one else, It 
was further stated that the plaintiff in 
collusion with the defendant No. 2 inter- 
polated the agreement by ‘causing some 
words to be written in the agreement in 
‘tolapat’, It may be stated here that in 
the agreement of reconveyance, 
words (vernacular omitted) (“or your 


nominated person”) had been written - 


after and squeezed. .in and above the 
words (vernacular omitted) ("to ‘you 
or to your heirs”) followed -by 
an explanation at the. bottom by the 
deed-writer, It was accordingly submit- 
ted that the suit should be dismissed. 


3, The learned Munsif in a trial on 
evidence decreed the suit which was 
affirmed on appeal except in regard to 
cost which was..disallowed, This . appeal 
is against this decision, 

4, Mr, Samanta learned Advocate 
appearing for the appellant defendant 
No. 1 submitted that the first appellate 
Court had found that the interpolations 
were suspicious but error in law was 
committed in not dismissing the suit on 
the ground that suspicion was not proof, 
He further submitted that in view of 
the admission of the deed-writer in evid- 
ence that the said additions were writ- 
ten by him without any instruction from 
. either party, the Courts erred.in law in 
decreeing the suit on that basis, 


5. Mr. Ghosh, learned Advocate ‘tor 
the defendant respondent No, 1 submit- 
ted that the decision is based on findings 
of fact which should not be interfered 
with im a second appeal. Further the 
. relief which was -a discretionary ` remedy 
was rightly allowed in the nee 
Circumstances, 


'€. Section 15 cls. (a) and (bf of the 
Specific Relief Act, 1963 indicates that 
the specific performance of contract may 
be obtained by a party to the contract 


or his representative in interest or his. 


principal. ‘This right will not be avail- 
able where the personal quality of such 
party is a material ingredient of the 
contract. The right will not be available 
also where the contract provides that 
the interest of the party shall not be 


assigned except where such. party has. 
already performed his part of the con- - 
tract or the- performance of the repre= ` 
sentative or the principal has heon ae 


cepted by. the.other party, >- 


Crompton Greaves Ltd, v, Hindustan Steel . 


the. 
_these assertions, 


AER, 


7.. In the case before us, the deed- 
writer stated in evidence that the dis- 
puted words which. were written as 
there were omissions though on his own 
without instructions from either of the 
parties, He further stated that the deed 
was read over and explained by him to 
the parties and that the explanation at 
the bottom was written at the same time 
when the deed was. written, The defen- 
dant. No.-1 in evidence did not dispute 
It is accordingly diffi- 
cult to hold that - these were interpola< 
tions subsequently made as alleged. 

8 Even if the writings are held as 


‘interpolations, there is no provision in 


the agreement restricting assignment of 
the interest in the agreement, ‘In abs- 
ence of such restrictive clause, it is not 
possible to hold that the plaintiff s the 
representative in interest by assignment 
is not entitled to the specific perform- 
ance of the contract, The Courts below 
rightly decreed the suit in the. circum- 
stances; ` 
9$. The appeal accordingly fails and 
is dismissed without arly order as to 
costs in the circumstances, 
ARR dismissed, 
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MURARI MOHAN DUTT AND 
_ D. C. CHAKRAVORTYT, JJ. 
` Crompton Greaves ` Ltd.. Petitioner vs 
Hindustan Steel Ltd., Respondent. 
C. R. No. 320 of 1978, D/- 6-6-1978. 
(A) Arbitration Act (10 of 1940), S. 33 
—Application for determination of. effect 
of arbitration agreement — Award need 
not be- produced. > 
Under S, 33, a party to the arbitration 
agreement may challenge the existence 
or validity of an arbitration agreement 
or an award or may ask for the determi- 
mation of the effect of an award or an. 
arbitration agreement, If the award, is 
challenged, ‘there can be no doubt that 


the award must be produced. But when 


the party prays for the determination of 
the effect of an arbitration agreement, 
there can be no question as to the pro- 
duction of the award. (Para 6) 


In the instant case. no doubt the 
prayers made in the application under 
S. 33 also included a challenge to the 
legality and validity of the order of the 
Arbitrators, but the principal prayer of 
the opposite party was. for- the deters 





. GV/GV/c627/78/MVI ae 


1978 


mination of the, effect of the arbitration 
agreement, 
prayer, 
ignored, (Para 7) 

Anno: AIR Manual (rd Edn.), Arbi~ 
_ tration Act. S. 33, N. 1 

(B) Arbitration Act (10 of 1940), Ss. 33 
and 23 — Effect of arbitration agreement 
— Court is not precluded from decidirg 
effect after arbitrators have entered oan 
reference made by parties. 

Section 33 does not give any indicatian 
whatsoever that the effect of an arbitra- 
tion agreement cannot be decided by tke 
Court after the arbitrators have entered 
upon the reference. Section 23 (2) stands 
on a different footing. After the Court 
makes a reference of a dispute - to arb:- 
tration, it shall not deal with the same 
in the ‘suit so long as the arbitration prem 
ceedings will remain pending, The ‘prir- 
ciple behind the provision of S. 23 
seems to be that a Court making the 
reference to arbitration should not ignore 
such, reference and usurp the jurisdic- 
‘tion to decide the dispute itself pending 
such arbitration. In the instant case, the: 
reference had not been made by the 
Court, but by the parties themselves 
and, therefore, there. was no impedimert 


for the Court to decide the scope and 


effect of the. arbitration agreement, AI 
1946 Cal. 427, Rel. on. (Para 8) 

Anno: AIR Manual (3ra Edn.), Arbi- 
tration Act, S. 33. N.. 9 and S.. 23, 
N. 2. 

(C) Arbitration Act (10 of 1940), Ss,-5 
and 33 — Arbitration agreement—Court 
deciding: effect of agreement and holding 
that: particular dispute cannot be decid- 


ed by arbitration — It does not amouct. 


to revocation of arbitrators’ authority. 


The revocation of the authority of an 
Arbitrator or an Umpire as provided in 
S. 5 contemplates the cancellation of the 
appointment of the Arbitrator or Umpire. 

' If on an interpretation of an arbitration 
agreement under S. 33, the: Court deter- 
mines its effect, as a result. of which the 


Arbitrator will not be entitled to decide 


a particular dispute between the parties, 
such determination would not be revc- 
cation of the authority of the Arbitratcr 
under S. 5 of the Act. In any event, S. 5 


‘should be read subject to the provision’ 


of S. 33 of the Act. Moreover, it is cleer 
from S. 5 that the authority of an Arbi- 
trator or Umpire: can be revoked with 
the leave of the Court. ‘(Para s) 


“Anno. AIR Manual (3rd Edn.) a), Arbi~ 
tration Act, S. 5. N. 4; 5, 33, N. t.. 


In view of such a specife 
the other prayers might be. 


Crompton Greaves Ltd. v. Hindustan Steel (Dutt J.) [Prs. 1-2] Cal 445 ` 


(D) Arbitration Act: (10 of 1940), S. 33 


‘— Reference — Reference of dispute to 
. arbitration. — Framing of issues—Power 


of Court. 


The Court is ‘not concerned with what 
issues will be framed by the Acbitrators 
over the dispute referred to them by 
the parties. Under S. 33, the Court is 
only concerned with. considering the 
existence or validity of an arbitration 
agreement or the effect of an arbitration 
agreement or an award, In the instant 
ease, the Court cannot decide whether 
the issues which have been framed by 
the Arbitrators are germane to the dis- 
pute referred to them. All that the 
Court can say is that the Arbitrators 
are only concerned with the dispute as 
to the ownership of, the surplus -eables, 
left after completion of- contract of erect- 
ing power distribution system and 
that they have no power nor jucisdiction 
to pass any award on the basis of S. 70 
of the Contract Act. ` (Para 11) 

Anno: AIR Manual (8rd Edr), Arbi- 
tration Act, S. 33, N.. 9. ; 
Cases Referred: Chronological Paras- 
AIR 1946 Cal 427 : 50 Cal WN 287 8° 

T. K. Biswas and Rupen Mitra. for 
Pétitioner; N..C. Chakravarty and PLN. 
Chunder, for Respondent. : 

M. M. DUTT, J.: — This Rule ts at 
the instance of the petitioner Crompton 
Greaves Limited and it is . directed 
against order No. 23 dated Sept. 22, 1977. 
of the learned Subordinate Judg2, Burd- 
wan, By the said order, the learned ‘Sub- 
ordinate Judge allowed the application 
of the opposite party Hindustan Steel 
Limited under | Ss. .33 of the Arbitration 
Act, 1940. 


2.. It appears that on Dec. 23, 1965 
the petitioner and. the opposte 
entered into a contract for the erection 
of the power distribution system an 
putting them into commnission on . 
“turn-key” basis to be executed by | 
petitioner, the contractor. Ater . 
“turn-key” job was completed and 
power distribution equipment was 
into commission, the petitioner found 
some surplus cables lying in its custody 
‘which were not incorporated im the said 
‘turn-key,’ job. The. petitioner claimed 
that the said surplus cables belonged to 
it while: the opposite party claimed title 
and ownership to the same. So a dispute 
arose between the parties as to the . 
ownership of the surplus 
contract dated -Dec. 23, 1965 contained 
an- arbitration -clause- ‘and the dispute 
between the parties over ‘the ownership - 


cables. The - 
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of the surplus cables was referred to the 
arbitration of two: Arbitrators one 
nominated by the petitioner and the 


other by the opposite party. After the 
Arbitrators had entered on the refer- 
ence, the petitioner filed a statement of 


facts and the opposite party filed a 
Counter state of facts. The Arbitrators 
raised as many as 8 issues of which 


issues 4 and 5 are as follows: 

“4 (a). Is the statement of quantities 
of surplus cables and their values made 
in Schedule “A” to the Statement of 
Facts correct ? 


(b) Is the claimant liable to render 
any account of cables imported or to 
deliver surplus cables; to the respondent 
as alleged in para 10. of the Counter 
State of Facts or at all? -> 

(c) To whom the surplus cables be- 
‘longed after completion of the entire 
construction works ? 

5 (a). If the property in the surplus 
cables had vested in the respondent, is 
the respondent liable to pay to the 
claimant the value thereof either under 
the terms of the contract or under the 
provision of S. 70 of the Indian Contract 
Act? 


(b) Is the- Claimant entitled to be re- 


imbursed the expenses incurred in ‘con- 
nection with the storage, insurance etc. 
of and in respect of the surplus cables ? 
{c) Is the Respondent entitled to 
claim a set-off as alleged in Para. 18 (b) 
of the Counter State of Facts?” 
While 
going on, an agreement dated. May 14, 
1978, was entered into by and between 
the parties whereby various other dis- 


putes between them were settled. Cl. 2. 


of the said agreement is as follows: 

"That the issue regarding the owner- 
ship of surplus cables already referred to 
Arbitration by both the parties under 
the terms and conditions of the subject 


contract shall be kept outside the scope 


of this agreement.” 


Before the said agreement dated May 14, 
1972, the petitioner examined one 
witness in the arbitration proceeding. 
The evidence of the second witness of 
the petitioner, who was examined after 
the said agreement dated May 14.. 1973, 
was cancelled by consent of parties. 
Thereafter on Feb. 20, 1975, the op- 
posite party made an application before 
the Arbitrators praying for the following 
orders: 

(a) An order be made recording that 
all the disputes which are subject-matter 
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the arbitration proceeding was 
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of the present proceedings other than 
the dispute relating to the ownership or 
title of the cables in question have been 
adjusted by awiu agreement or com- 
promise. 

(b) All the issues raised by the learned 
Arbitrators which do not relaze.to the 
question of ownership or title of the 
cables be expunged or deleted. 

(© Directions, be given on “he claim- 
ant not to adduce or lead any evidence 
relating to the question other than the 
question of ‘ownership or title of the 
eables.. ‘ 

(d) Such further or other direction 
or directions be given and/or orders be 
made as may seem fit and proper to the 
learned Arbitrators.” , 
It was contended in the said application 
that after the reference to arbitration 
was made, all outstanding issues between 
the parties relating to or arising out cf 
the contract dated Dec. 28, 1965 were 
settled by the said agreement dated 
May 14, 1973 excepting the issue relat- 
ing to the title or ownership .of the 
cables in question. It was submitted by 
the opposite party that the learned Arbi- 
trators should delete or expunge all tha: 
issues raised by the parties which do not 
relate to the question of ownership of 
or title to the cables in question, 

-3., -The Arbitrators, after considering 
the. submissions made on behalf of both 
the parties, inter alia passed the follow- 
ing orders: 

“It was. shown to us that the parties 
had acted on the footing of the agree< 
ment dated 14-5-73. , 

In view of this there seems to be no 
justification for taking up. for, decision . 
by us any issue except issues 4 and 5 
mentioned above. We have heard the 
submissions made by the learned coun- 
sel on behalf of the parties end consi~ 
dered the decisions cited by them. 

We make an order in terms of prayers 
(a), (b) and (c) of the respondent’s peti- 
tion verified on its behalf on 20-2-75, 
but in the circumstances of the case we 
make no order as to the costs:on the 
respondent's application, 


We direct that the Arbitration will Bo 
on its scope being limited, hcwever, to 
Reference No. 2 and Reference No. 3 as 
mentioned in the Statement of Facts 
and to issues (4) and (5) settled as stated 
above.” | 

4. The opposite party was net satisfied 
with the said, order of the Arbitrators 
and filed an application under S. 33 of 
the Arbitration Act. before the learned 
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Subordinate Judge, praying.for an order 
deciding the effect of -the arbitration 
agreement dated 23-12-1965-read with tke 


subsequent agreement dated 14-5-1973,.=t. 


was contended in the. said application 
that the order of the Arbitrators dated 
Oct. 1, 1975 was bad and invalid in so 


far as the same purported to direct that - 


the arbitration would go‘on‘in respect 


of issues 4 and 5, and that the last por- ` 


tion of the said ‘order was contradictory 
to the-earlier portion. The said applt- 
cation was opposed ‘by the petitione>. 
It was contended by the petitioner thet 
the application . was. not maintainable 
unless the award had been filed in 
Court. Further, it- was contended thet 


the decision of the Arbitrators that the. 


Arbitration will proceed in respect cf 
issues 4 and 5 was, in accordance. with 
the agreement dated. May 14, 1973. 

“5. The learned .Subordniate Judge 
‘came’ to the ‘finding ‘that the application 
under S.: 33 was maintainable overruling 
the contention of the’ 


opposité’ party had no locus standi - to 
file an application: under’ §.'33. The 
learned ‘Subordinate Judge . took. the 


view that the Arbitrators had passed. a- 
conflicting order, and that they ought to. 


have’ held that they had no jurisdiction 


to take up and decide any issue except 


the issue relating to the ownership cf 


the surplus cables. Accordingly, he held. 


that the Arbitrators- had no jurisdiction 
to decide any issue other than the issue 
in respect’ of. ownership: of the cables, 
and that they ‘had no power nor juris- 
diction to ‘pass ‘any, award -on' the basis 
of S. 70 of the Indian Contract Act. 
Upon the said findings. the learned Sub- 
ordinate Judge: allowed the .Misc. Casa 
arising out; of the said application under 
S. 33 of the Arbitration Act, cients this 
Rule. 


6. We may first of al nida tha 
question of maintainability: of the: appli- 
cation ‘under S. 33 waen. is set: out a3 
follows: 


“Any party to an icbitration agree- 
merit or any person claiming under him 
desiring to challenge’ the existence o7 
validity of an arbitration agreement: oz 
an award or to have the effect of eithe- 
determined shall apply to the Court and 
the Court shall decide ihe question on 
affidavits : 

Provided that here the Court deems 
it just and expedient it may set down 
the application for hearing. on other 
evidence also, and it may. pass such 


petitioner thet’ 
unless thejaward was filed in Court. the . 
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orders for discovery and porniculars as 
it may do in a'suit.”. > 


Under -S. 33. a party- to the arbitration: 
agreement: may challenge the existence 
or. validity of an arbitration agreement 
or an award or may ask for the deter-' 
mination of the effect of an award or an 
arbitration agreement. If the award is 
challenged, there can be no doubt that 
the award must be’ produced, But when 
the party prays for the determination 
of the effect of an arbitration agreement, 
there can be no question as to the pro- 
duction of the award. It is, however,’ 
contended on behalf of the -petitioner. 
that the said order of the Arbitrators 
dated Oct. 1. 1975 is an award. We are 
unable to accept the contention. By no 
stretch. of imagination can it be said that 
by the said order the Arbitrators decid-' 
ed the dispute or any part thereof which 
was referred to them by the parties. The 
said -order is not, therefore, an award 
as contended on behalf. of the petitioner, 


. 7. It is next argued on behalf of the 
eaer that although there is a prayer - 


- by the: opposite party for the determina- 


tion of the effect. of the arbitration 
agreement añd also the. agreement. dated 
May 14, 1973; -really the opposite party 
was challenging : the said’ order a the 
Arbitrators and,-as.such; the.application 
was not strictly one under S. 33 of the 
Act. It is contended that the Court can- 
not adjudicate the propriety of the said 
order of the Arbitrators. Tt, is true that ` 
the prayers made in the’ . application 
under: S. 33 also include a challenge to 
the legality and validity of -the said 
order of the Arbitrators, but the principal] - 
prayer of the opposite party was for the 
determination ‘of the effect of the arbi- 
tration agreement dated Dec. 23, 1965 
and the subsequent agreement dated 
May 14, 1973. In: view. of. such a specific 
prayer, the other prayers may be 
ignored, i Wo 


8. It-is argued‘on behalf of the peti- 
tioner that the same principle as em- 


bodied in S. 23 (2) should be followed 
by the Court in dealing with an applica- 


‘tion ‘under S: 33. Section 23 (2) sprovides 


that where a matter is referred to arbi- 
tration. the Court shall ‘not- save in the 
manner and to the extent provided’ in 
the Act, ‘deal with such matter in ‘the 
suit. Section 23 relates to arbitration in 
suits. It is, however, contended that: as 
the dispute is being considered by the 
Arbitrators; an -application under. S. 33 
is not maintainable. In our view, this 
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contention is without any 
Section 33 does not give any indication 
whatsoever that the effect of an arbitra- 
tion agreement cannot be decided by the 
Court after the Arbitrators have enter- 
ed upon the reference. Section 23 (2) 
stands on a different footing. After the 
Court makes a reference of a dispute to 
arbitration, it shall not deal with the 
same in the suit so long as the arbitra- 
tion proceeding will remain pending. 
The principle behind the provision of 
S. 23 seems to be that a Court making 
the reference to arbitration should not 
ignore such reference and usurp the 
jurisdiction to decide the dispute itself 
pending such arbitration. In the instant 
ease, the reference has not been made 
by the Court, but by the parties them- 
selves and, therefore. there is no impe- 
diment for the Court to decide the 
scope amd effect of the arbitration agree- 
ment. The Bench decision. in Prafulla 
Chandra Karmakar wv. Panchanan Kar- 
makar, 50 Cal WN 287 : (AIR 1946 Cal 
427) laying down .the principle, that 
after a reference to arbitration has been 
made in a suit through the intervention 
of the Court, the parties cannot be al- 
lowed, by mere consent to abandon the 
arbitration and go on’ with the suit or 
ask for a fresh reference, has no manner 
of application to the instant case. 


§. It is next contended on behalf of 
the petitioner that by laying down the 
effect of the arbitration agreement dated 
May 17, 1973, the learned Subordinate 
Judge really revoked the authority of 
the Arbitrators which he could not. In 
support of this contention reliance has 
been placed on behalf of the petitioner 
on S. 5 of the Arbitration Act which 
provides that the authority of an ap- 
pointed Arbitrator or Umpire shall not 
be revocable except with the leave of 
the Court, unless a contrary intention is 
expressed in the arbitration agreement. 
We fail to umderstand how by interpret- 
ing an arbitration agreement and deter- 
mining the effect thereof the Court can- 
cels or revokes the authority of the 
Arbitrator. The revocation of the autho- 
rity of an Arbitrator or an Umpire as 
provided in S.5 contemplates the can- 
cellation of the appointment of the Arbi- 
trator or Umpire. If on an interpretation 
of an arbitration agreement under S. 33, 


sult of which the Arbitrator will not be 
entitled to decide a particular dispute 


ibétween the parties. Such - determination 
lwould not, in our view, : be ‘revocation 
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substance. 


the Court determines its effect. as a ree 
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of the authority of the Arbitrator under, 
S. 5 of the Arbitration Act. In any event, 
S. 5 should be. read subject to the provi- 
sion of S. 33 of the Arbitration Act. 
Moreover, it is clear from S. 5 that the 
authority. of an Arbitrator or Umpire 
can be revoked with the leave of the 
Court. There is, therefore, no substance 
in the contention of the petitioner based 
on S. 5 of the Act. 


10. The ‘only dispute 
parties before the agreement dated 
May 14, 1973 was executed. was about 
the ownership of the surplus cables. It 
was that dispute alone that was referred 
to the Arbitrators. It appears from the 
agreement dated May 14. 1973 that the 
parties had other disputes between them 
and those disputes were settled by the 
said agreement. Lest there should be 
any confusion as to the scope of the 
arbitration proceeding. it was clearly 
provided in the said agreement dated 
May 14, 1973 that the issue regarding. 
the ownership of surplus cables already 
referred to arbitration by both the par- 
ties under the terms and conditions of 
the subject contract would be kept out- 
Side the scope of that agreement. It is 
not the case of either party that the 
dispute as to the ownership of surplus 
cables is not covered by the arbitration 
agreement dated Dec. 23, 1965, and that 
the said dispute has been kept unsettled 
between them by the subsequent agree- 
ment dated May 14, 1973. The- effect of- 
the said arbitration agreement and the 
subsequent agreement is that beyond 
the dispute as to the ownership of the 
surplus cables the Arbitrators will not 
have any jurisdiction to decide any 
other disputes between the parties. In 
this ‘connection, we may also refer to 
cl. (ii) of the agreement dated May 14, 
ae which inter alia provides as fol- 
ows: 


between the 


“That the above agreement shall form 
part and parcel of the said contract and 
that neither of the parties shall have 
any further claim whatsoever in con= 
nection with or arising out of the sub= 
ject contract except to the extent men= 
tioned above in the preceding paras.” 
This clause. has made abundantly clear 
that the only existing dispute between 
the parties is the dispute over ownership 
of surplus cables, 


ll. It is amply clear Kon the said 
order dated Oct, 1, 1975 of the Arbi- 
trators that they were also of the view 
that excepting the dispute- about tha 
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ownership of the cables, all other dis- 
putes have been séttled between the 
parties, The Arbitrators, however 
thought that issues 4 and 5 which have 
been referred to above relate to the dis- 
pute about the ownership of ‘the surplus 
cables, We do not find that there is any 
conflict between the first part and the 
latter part of the order of the Arbitra~« 
tors. The question, however, is whether 
issues 4 and 5 including the sub-issues 
thereunder relate to the dispute as te 
the ownership of the surplus cables. B 
may be said that the Court is not cons 
cerned with what issues will be framed 
by the Arbitrators ‘over the dispute 
referred to them by the parties. Under 
S. 33, the Court is only concerned with 
considering the existence or validity af 
an arbitration agreement or the validity 
of an award or the determination 
of the effect of an arbitration 
agreement or an award.. In tha 
instant case, the Court cannot decida 
whether the issues which have been 
framed by the Arbitrators are germana 
to the dispute referred to them. All that 
the Court can say and it has been, in 
our opinion, rightly held by the learned 
Subordinate Judge that the Arbitrators 
are only concerned with the dispute æ 
to the ownership of the surplus cables. 
and that they have no power nor juris~ 
diction to pass any award on the basis 
of S. 70 of the Indian Contract Act. W 
may, however, be stated in this connec- 
tion that the Arbitrators, while deleting 
all other issues excepting issues 4 and 5 
have overlooked cl. (11) of the agreement 
dated May 14, 1973. Be that as it may, 
after considering both the agreements 
we hold that the Arbitrators will net 
have any jurisdiction to decide any dis- 
pute other than the dispute as to th2 
ownership of the surplus cables, - Fur- 
ther, we would like to observe that th= 
Arbitrators will be entitled , to decid> 
any issue or any matter without decidinz 
which the dispute as’ to the ownership 
of the surplus cables cannot be decidec. 


In that case, only such issue or tha 
matter will relate to the dispute as’ t> 
the ownership of the cables. But if thè 


issue as to the ownership of the surplus 
cables can be decided independently -cf 
any other issue or issues. we are -afraic, 
the Arbitrators will have’ no jurisdictiozy 
to decide such other issue or issues.. As 
we have already said that it is not for 
the Court to consider the propriety - cf 
the issues framed by the Arbitrators, w2 
refrain from expressing any- opiniom.on. 
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hə same. The Arbitrators, however, 
wal be at liberty to reconsider their 
decision in the light of the observations 
made above. 
12. The Rule is disposed of as abore: 
TEere will be no order for costs. 
D. C. CHAKRAVORTI, J.: — I agree. 
Order accordingly. 
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Talchar Coalfields Ltd., Plaintiff v, 
Central Coalfields Ltd., Defendant, 

Suit No. 496 of 1958, D/- 12-5-1978. 

(A) Civil P. C. (5 of 1908), S. 11 — 
Constructive res judicata — Applicabi- 
liy of, to arbitration proceedings and 
awards therein, 


Principles of res judicata or principles 
oz general law are applicable to arbitra- 
tion proceedings as well as awards. It is 
abo well settled that questions of law 
cen be submitted to Arbitration. Conse- 
quently, as a general rule all claims 
which are the subject matter of the 
reference to Arbitration merge in the 
arvard and after pronouncement of an 
avard, the respective rights and liabili- 
tizs of the parties in respect of any claim 
sc referred can only be determined in 
tke light of and on the basis of the 
avard. So also, prior to an award being 
pronounced or even thereafter, no second 
artion can be commenced on the original 
chim which was the subject matter of 
tke reference, Nor can it be disputed 
tEat if an award which has been pro- - 
m=unced between the parties has in fact or 
Gm in law be deemed to have dealt 
with the dispute raised in the suit sub- 
sequent to the award second adjudica- 
tibn of the same in the suit would be 
irxompetent. (Para 19) 


“Where -the plaintiff claiming damages 
arising out of non-payment of certain 
dies failed to claim them in the prior 
arbitration proceedings for deciding the 
dspute regarding the dues in question, 
hs suit for the. -damages would be hit 
b> the pHibcinle: of constructive res 
judicata. (Para 19) 

: Anno :. AIR Comm. C. P. C. (9th Edn.), 
S 11, N. 27. 


(B) Contract Act (9 of 1872), S. 73, 
Th. (ny — balsas of money due. 
_ Claim for damages: — Maintainability. 


FJ/FV/C464/78/SNV 
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The usual claim where money is 
wrongfully withheld is for a decree for 
the sum withheld and nothing more. In 
such a case, claim for damages is not 
maintainable, (Para 21) 
T naa AIR Manual (3rd Edn.), S. 73 

pA 4 


Cases Referred: Chronological Paras 
AIR 1966 SC 275 13 
AIR 1964 SC 993 16 
AIR 1963 SC 1681 13 


(1952) 2 QB 297 : (1952) 1 AN ER 970, 
Trans Trust SPRL v. Danubian Trading 


Co. Ltd. 16 
AIR 1938 PC 67 13 
AIR 1915 PC 48 : 43 Ind App 6 13 
(1883) 11 Ind App 37 (PC) 16 
(1877-78) 7 Ch D 490 : 33 LT 195, Gra- 

ham v. Campbell 13 


Dr. Tapash Banerji with Sivaji Sen 
and Somnath Biswas, for Plaintiff; Ajit 
Panja, for Defendant. 


JUDGMENT:— The plaintiffs case in 
the plaint is shortly as follows:— 


By an agreement dated Oct. 29, 1930, 
by and between the plaintiff and the 
Madras and South Mahratta Railway 
Company Ltd., the latter undertook to 
supply electric energy to the plaintiff 
from its power house at Talchar, Orissa 
on terms and conditions set out in the 
said agreement. Sometime after 1935, 
the said Railway Company was acquired 
by the Government of India and all its 
assets and liabilities including 
its rights and obligations under 
the aforesaid agreement vested in the 
Government. In Oct. 1965, the National 
-Coal Development Corporation Pvt. Ltd. 
(hereinafter referred to as the said Cor- 
poration) was incorporated, and it inter 
alia having taken over the said power 
house at Talchar, rights and obligations 
of the Government under the said agree- 
ment, stood vested in the said Corpora- 
tion. On October 23, 1975, the name of 
the said Corporation was changed to 
Central Coalfields Ltd. we 


2. Longstanding disputes between the 
plaintiff and the predecessors in interest 
of the defendant in respect of dues of 
the defendant on account of electricity 
supplied from the said power house 
and enhancement of rates and faulty 
meters installed, resulted in an agree- 
ment being entered upon by and between 
the parties, recorded in.a letter of Janu- 
ary 17, 1957. The said agreement. provid- 
ed inter alia, as follows:— (a) the plain- 
tiff would by adjustment of its monthly 
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bills for supply of coal to the Southern 
Railway pay to the said corporation’ a 
sum of Rs, 40,000/- every month com- 
mencing from February 1957 till its dues 
were fully liquidated (b) all coal-sale 
bills .of the plaintiff to the Southern 
Railway would be submitted through the 
Railways -Chief Accounts Officer and the 
Railways would deduct Rs. 40,000/- per 
month from such bills and remit the same 
directly to the said Officer at Calcutta 
for payment to the defendant, (c) The 
arrangement for deduction from the 
plaintifi’s bills as aforesaid would conti- 
nue until the Southern Railway would 
be advised by the said Corporation to 
stop such remittances and not other- 
wise. (d) The said arrangement would be 
without prejudice to the plaintiff's claim 
against the said Corporation and its pre- 
decessor for excess amounts charged 
and faulty meters installed. 


3. The plaintiff alleges that on June 
22, 1957, it demanded of the said corpo- 
ration immediate termination of the 
aforesaid arrangement starting from bills 
for the second half of May 1957 and 
that: thereafter in terms of the said 
agreement the plaintiff had demanded 
that the Southern Railway be directed 
to pay all further bills to the plaintiff 
directly inasmuch as the plaintiff's dues 
had been fully realised by the said Cor- 
poration, The plaintiff alleges further 
that the said Corporation -wrongfully 
continued to realise according to the said 
arrangement further sums of Rs. 80,000/~ 
and Rs. 90,000/- aggregating to 
Rs. 1,70,000/- from the plaintiffs bills, 
though nothing remained due to the 
defendant in May 1957. The plaintiff 
alleges that on the contrary it had a 
claim of Rs. 1,99,377.13 against the’ de- 
fendant. In consequence of the failure. 
and neglect of the said Corporation 
which was bound to terminate the 
arrangement and to instruct the Rail- 
ways to pay the bills directly to the 
plaintiff on amd from May 1957, the 
plaintiff alleges it was unable to pay its 
own workmen at its collieries, greatly 
injuring its credit, reputation, and good 
will for which it has suffered damages 
to the extent of Rs. 5,00,000/~ and special. 
damages of Rs. 3,16,800/- by reason of 
non-payment of -the workers dues, and 
by reason of consequent fall in the pro- 
duction of coal in its colliery by 1890 
tons monthly on an average since May 
1957 to December ‘57. The plaintiff alse 


claims the sum. of Rs. 1,70,000/- as hav 
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ing been wrongfully ..- 
defendant. | 

4.. The defendant in its written state- 
ment has inter alia, - alleged that -on 
March 21, 1958 the parties had-agreed te 
and had referred their disputes to the 
sole arbitration of Mr. S. C. Chatterjee, 
a retired Judge of the Patna*High Court 
It was recorded. in the letter of refer- 
ence inter alia, that disputes: had arisen 
between the parties relating to the 
quantum -of energy supplied and alsə 
relating to prices or rates thereof and 
that each party claimed to be entitled 
to recover from the other large amounts 
which would be found due on accounta 
being taken of the transactions..In th3 
arbitration, the plaintiff claimed a refund 
of Rs. 4,54,344-20 on account of faulty 
meters and enhanced rates and the defen- 
dant ‘also. claimed an. equally larga 
amount as being due on. account of sup- 
ply of electricity. One of the issues 
raised before the arbitrator was - “what 
amount, if any, either’ party is entitled 
to recover from the-other’? It is alleged 
that an ‘Award dated Sept. 29, 1958, was 
passed ‘in favour of the’: plaintiff, for 
Rs. 1,35,428-10-6 and. Rs, 1247/--on ac- 
count ‘of costs confirmed by a judgment 
and decree dated April 25, 1963 respec- 
tively, which decree - stands” fully satis 
fied by payment. It is coritended thet 
the plaintiffs claims in the suit bein? 


- retained by the 


the subject matter’ of the said arbitratioo - 


and the Award therein were not’ main- 
tainable. - - 

5. It is vontended further that ` a 
disputes including the plaintiff’s - clair 
for recovery of Rs. 1,70,000/- were pend 
ing adjudication in arbitration proceed» 
ings there was no question of the plain 
tiff suffering any damages general -or 
special, Alternatively, it is alleged that 
the claim for damages is too remote anj 
not recoverable in law.: - 

6. No oral evidence was adduced st 
the trial by either party. The parties by 
consent tendered: the Judges Brief cf 
documents Part I as Ex. ‘A’, Part II as 
Ex, ‘B’, the further brief’ of documents 
disclosed by the defendant by ‘its letter 
dated . Dec. 12, 1977 Part III, as Ex. 'C, 
the further ‘brief of documents . dis- 


closed by the defendants by its letter 


dated Dec. 29, 1977, part IV ‘as Ex. ‘L’ 
amd the further brief of documents dis- 
closed by the plaintiff by” its letter dated 
Jan. 13, 1978 as Ext. 'E. -` > 

7. The following issues were raised 
and settled for determination:— 

-1. (a) Was there - any agreement 
between the plaintiff -and.the defendant 
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‘and neglect to take 
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on the 5th Jan, 1957 as: alleged in paras 
10 and 11 of the plaint ? 


-(b) Did the defendant wrongfully’ fail 
steps to terminate 
the arrangement for deduction. of 
Rs. 40,000/- per month from the plain- 
tiff's ‘bills‘-on-the - ‘Southern Railway as 
alleged in para 16 of the plaint? i 


(c) Did the defendent in ` breach of 
the agreement cause the Southern Rail- 
way to suspend payment to the plaintiff 
altogether of the ‘bills and did it wrong- 
fully retain sums of Rs. 80,000/- and 
Rs. 90,000/-“as alleged in Paras 16 and 17 
of the -plaint ? 


2. (a) Is the plaintiff entitled to re- 
cover a sum of Rs; 1,70,000/- or any 
portion thereof as ‘claimed in Para, 21 of 
the plaint ?. 


(b) Is ` the. plaintiff's. - claim of 
Rs. 1,70,000/- covered. by the award of the 
Arbitrator, ; Mr. S. C.. Chatterjee, as 
pleaded in Para, 12 of the Written State- 
ment ? 


3 (a) ‘Did the defendant commit any 
breach of the agreement on Jan, 1957 as 
alleged in Para. 19 of the plaint ? 


(b) If so, did: the plaintiff suffer 
general damages to the extent of 
Rs.. 5,00,000/- or any other sum as alleged 
in Para, 19 of the plaint ? - 


4 (a) Was there any wrongful con- 
duct or breach of agreement on the part 
of the defendant as alleged in- Para, 20 
of the plaint ? 

(b) Did the plaintiff suffer: special 
damages to the extent of Rs. 3,16,800/- or 
any other sum as alleged in Paragraph 20 
of the plaint ? 

-5. Are the damages as damed by the 
plaintiff in Paras. 19 and 20 of the plaint 
too remote and not recoverable in law? 

‘6. To what relief, if any, is the plain- 
tiff entitled ? 


8 It was conceded iby Mr, Ajit Panja 


the. learned. counsel for the. plaintiff that 


issues 2 (a) and 2 (b) stood covered by 
the Award...By consent the Court. was 
invited’ to’ décide. Issue No. 5 as a preli- 
minary issue., 


"9. Dr. Tapash Banerjee, learned 
counsel for ‘the defendant contended that 
the planitiff’s claims for wrongful with- 
holding of Rs. 90.000/- and Rs. 80,000/- 
aggregating . Rs. 1,70,000/~ having been 
claimed before the Arbitrator, the in- 
stant suit was hit by the-principles of 
res judicata.and/or principles analogous 
thereto and the same was not. recover- 
able in law. . Dr. Banerjee contended 
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further that a' bona fide dispute between 
the parties imcluding the defendant’s 
large claim against the plaintiff was duly 
referred to arbitration. Until finally 
determined no certain sum was present~ 
ly due or payable to the plaintiff. Nor 
could it be contended that any money 
was being wrongfully withheld by the 
defendant. Therefore a claim for dam~< 
ages did not He. He contends further 
that the suit was filed on April 1, 1958 
and on the self same day there was the 
reference to arbitration (Ex. B, p. 36). 
The claim for damages on April 1, 1958 
was thus patently premature, and in any 
event not maintainable in law. 


10. Dr. Banerjee also contended that 


even assumnig any money was withheld . 


by the defendant, it did not follow that 
the defendant would be liable for any 
damages for mere non-payment of money 
due. He drew the attention of the Court 
to S. 73 of the Indian Contract Act 
which reads as follows: 

“73. Compensation for loss or damage 
caused by breach of contract — When 
a contract has been broken, the party 
who suffers by such breach is entitled to 
receive, from the party who has broken 
the contract, compensation for any -loss 
or damage caused to him ‘thereby, which 
naturally arose in the usual course . of 
things from such breach, or which the 
parties knew, when they made the con~ 
tract to be likely to result from’ the 
breach of it. 


Such compensation is not to be given 
for any remote and indirect loss or dam- 
age sustained by reason of the breach. 

Compensation for failure to discharge 
obligation resembling those created by 
contract — When an obligation resemb~ 
ling those created by contract has been 
incurred and has not been discharged, 
any person injured by the failure to dis~ 
charge it is entitled to receive the same 
compensation from the party in default, 
as if such person had contracted to dis- 
charge it and had broken his contract. ' 

Explanation — In estimating the loss 
or damage arising’ from a breach of 
contract, the means which existed or 
remedying the inconvenience caused by 
the non-performance of the contract 
must be taken into account. 


11. Drawing the Courts attention to 
Ex. B at pages 14 to 16 Dr, Banerjee 
next contended that there was no breach 
of the agreement, and the plaintiff had 
all along proceeded on the basis that the 
arrangement under the agreement enter- 
ed upon on Jan, 5, 1957 would continue 
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and had requested the defendant not to 
ciscontinue supply of electricity to the 
plaintiff pending decision in the Arbi- 
tration. Accordingly, on its own initia- 
tive and accord until March 19, 1958 the 
plaintiff continued to process its bills on 
Southern Railways through the deien- 
dant vide Exhibit 'D’ page 3 and also 
Annexure 'F’ at page 64 of Ext. ‘B’. The 
arbitrator had also found the agreement 
to be subsisting. : 


12. Dr. Banerjee contended further 
that assuming the defendant had com- 
mitted a breach, the damages claimed by 
the planitiff could not be said to have 
arisen naturally therefrom. Where the 
contractual obligation was to pay an 
amount on a_ particular day, breach 
thereof did not entitle the payee to reco- 
ver anything more than the principal 
sum and interest. He cited illustra- 
tion (n) to S. 73 of the Indian Contract 
Act, which reads :— 


(n) A contracts to pay a sum of 
money to B on a day specified A does 
mot pay the money on that day. B in 
consequence of not receiving the money 
on that day is unable to pay his debts 
and is totally ruined. A is not liable to 
make good to B anything except the 
principal sum he contracted to pay toge- 
ther with interest up to the day of pay- 
ment, 


13. He contended that . normally the 
creditor was not entitled to recover even 
any interest unless interest was payable 
either by the agreement or under any 
statutory provision. In support he cited 
Jamal v. Molla Dawood Sons & Co., 
reported in (1916) 43 Ind App 6: (AIR 
1915 PC 48); Bengal-Nagpur Railway v. 
Ruttanji Ramji reported in AIR 1938 PC 
67 at p. 70; Union of India v. Ladulal 
Jain reported in ATR 1963 SC 1681 at 
pages 1694-95 and Union of India v. 
Watkins Mayor & Co. reported in AIR 
1966 SC 275 at pp. 277-278. He also cited 
Graham v. Campbell reported in (1877~ 
73).7 Ch D 490 at p. 494 for the pro- 
position that no collateral or consequen- 
tial damages arose from mere delay in 
receipt of money. Lastly he contended, 
that it was incumbent on the plaintiff 
to take all steps to mitigate its loss but 
the plaintiff having continued to process 
its bills through the defendant without 
any attempt to minimise the alleged 
over payment, the defendant was absolv- 
ed of any liability for the alleged loss 
if any. f . 

14. Mr. Ajit Panja, Learned Counsel 
for the plaintiff has contended that the 
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claim in this suit for damages arising frora 
wrongful withholding of. money was 
mot a matter referred to Arbitration ani 
was not covered by the Award made, 
Accordingly, he submits the suit is 
maintainable, 

15. On Sept. 11, 1972, the defendant 
made an application in this suit inter 
alia praying that — 


(a) The suit having already been 
adjudicated by Arbitration and therefore 
having been settled and/or adjudicated în 
terms of the Award given by the Arbi- 
trator, he dismissed or struck out or ke 
recorded that the suit has been settled 
and/or adjudicated between the parties 

(b) Alternatively, time to’ file written 
statement be extended; 


16. This application it appears was 


disposed of on May 25, 1973 by S. K. 


Roy Chowdhury, J. and no order was 
made in terms of prayer (a) but time to 
file written statement was extended. 
Mr: Panja submits that the matter ther2- 
by has become res judicata, and the 
Award does not disentitle the plaint ff 
from claiming damages for wrongful 
detention of the said’ two several surrs. 
He cites the Privy Council decision Ram 
Kripal Shukul v. Rup Kuari reported in 
(1883) 11 Ind App 37 (PC), which deci- 
sion was followed in Arjun Singh v. 
Mohindra Kumar reported in AIR 1954 
SC 993 as to interlocutory orders whizh 
are final in nature. He further contends 
that the Award (Ex. B at p. 126) esta- 
blished without doubt that money was 
wrongfully retained and/or withheld >y 
the defendant and that disputes raised 
by the defendant were sham and frivo- 
lous. Placing reliance on. Mayne on 
Damages (12th Edition) p. 535, and the 
decision Trans Trust S.P.R.L.. v. 
Danubian Trading Co. Ltd. reported in 
(1952) 2 QB 297 in support of the propo- 
sition that damages may be awarded in 
cases where it naturally flows from a 
- breach of contract to pay money, and it 
was in the contemplation of the parties 
that damages would be caused by non- 
payment, he submits the defendant in 
the instant case cannot avoid its liability 
for damages arising from non-payment 
of the plaintiffs legitimate dues, as 
found -by the Arbitrator. 


17. Mr. Panja finally submits that she 
cause of action for wrongful detention 
of the planitiffs money existed since 
May 1957 and the Award was merely a 
piece of evidence which supported the 
plaintiff's case of wrongful: withholding. 
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18. On careful consideration of res- 
pective submissions of the parties, it ap- 
pears to me that the highest that 
Mr. Panja may be said to have estab- 
lished, .- is that the plaintiff’s claim for 
damages is outside the scope of arbitra- 
tion proceedings, Mr. Panja has not been 
able to convince me by citing any autho- 
rity or on basic legal principles as to 
how the plaintiff’s claim for damages is 
otherwise sustainable. It appears to me 
that, the parties went to arbitration for 
resolving all their disputes pending at 
the time, including the dispute as to 
how much „was due from one to the 
other. The plaintiffs demand for termi- 
nation of the arrangement for deduction 
of Rs, 40,000/- per. month from its bills 
on the. Southern Railway with effect 
from the second half of May 1957 was 
very much a part of the a ee refer- 


red to the Arbitrator (Ex. B, page 50). 
To my mind when parties submitted 
such disputes to the Arbitrator there 


existed real differences between the par- 
ties which cannot be termed as either 
sham or frivolous, and the parties join- 
ed issue on the point as to whether the 
defendant entitled to deduct and whether 
any money payable to either party. 


19. It is well settled that as a general 
rule all claims which are the subject- 
matter of the reference to Arbitration 
merges in the Award, and after pro- 
nouncement of an award, the respective 
rights and liabilities. of the parties in 
respective of any claim can only be deter- 
mined in the light of and on the basis of 
the award. It is also well settled that 
prior to an award being pronounced or 
even thereafter, no second action can be 
commenced on the original claim which 
was the subject-matter of the reference. 
Nor can it be disputed that if an award 
which has been pronounced between the 
parties has in fact or can in law be 
deemed to have dealt with the present 
dispute, any second adjudication would 
be incompetent, The claim in my view 
as to whether the plaintiff is entitled to 
a sum of Rs. 1,70,000/- and whether 
damages are payable for withholding of 
money are not new disputes. A claim 
for damages, admittedly was made by 
the plaintiff. as far back as Nov. 25, 1957 
(Ex. B, pages 30-31) prior to the matter 
being referred to Arbitration, In my, 
view principles of res judicata or princi- 
ples of general law are applicable to 
Arbitration proceedings as well as’ 
Awards. It.is also well settled that ques-| 
tions of law cam be submitted to -Arbi-; 
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tration. In the instant case admittedly 
no claim for damages was made before 
the Arbitrator. In that view. the plain- 
tiff ought to have raised and agitated its 
claim for damages in the arbitration 
proceedings concerned and mot having 
done so, is hit by the principles of con- 
structive res judicata and cannot be al- 
lowed to agitate the same claim again in 
this suit. 

20. Mr. Panja learned counsel for 
the plaintiff was also unable to satisfy 
this Court that the plaintiff’s claim for 
damages is otherwise maintainable, and 
that there was a breach of the agree- 
ment. pleaded. The only obligation there- 
under was for immediate restoration of 
supply and for the defendant to con- 
tinue supply of electricity to the plain- 
tiffs power House pending the decision 
of the Arbitrator, which it did. Further- 
more, it is expressly provided in ‘the 
agreement that payments made by the 
plaintiff, would be without prejudice to 
its claims for excess charges and faulty 
meters installed (Ex. B, page 14). ; 


21. The third obstacle in Mr. Panja’s 
way entitling him to a decree for dam- 
ages is that the usual claim where 
money is wrongfully withheld is for a 
decree for the sum withheld and nothing 
‘more. No authority has bean cited to 
‘show that’ a claim as in the instant case 
is maintainable in law, ‘and the English 
decision cited and the principles of law 
relied upon are not relevant and do not 
advance the plaintiff's case to any ap- 
preciable extent and in any event is hit 
by illustration (n) of S. 73 of the Indian 
Contract Act. For the reasons as stated 
above. the preliminary issue is answer- 
ed in the affirmative and in favour of 
the defendant. The plaintiff having con- 
ceded that its claim for Rs. 1,70,000/- 
withheld is covered by the Award, there 
is mo other issue on which this suit can 
proceed. Accordingly the suit is dismis- 
sed with costs. ` 

Suit dismissed. 


A’ See ee 
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Dipti Bikash Sen and another, Peti- 
tioners v, India Automobiles (1960) Ltd., 
Respondent. 

Matter No. 191 of 1977, DJ- 5-4-1978. 

Arbitration Act (1940), S. 30 — Setting 
aside Award — Arbitrator proceeding 


FV/GV/C547/78/VSS/MVI 


ALR. 


ex parte without giving any peremptory 
notice to parties that he would so pro- 
ceed if they failed to appear on date 
fixed — Award when liable to be set 
aside, 


. Though there is no statutory rule that 
arbitrator cannot proceed ex parte with- 
out giving any notice to parties but if 
he proceeds in that manner the award 
made by him may be set aside if the 
party complaining has been prejudiced 
by such omission. But it is not a ground 
for setting aside ex parte award if it ep- 
pears that he would not appear in spite 
of such notice. The rule requiring the 
arbitrator to give notice is a. rule of 
prudence and convenience, Case law re- 


viewed. (Para 2) 
Where the petitioner in fact attended 
previous arbitration sitting ‘and the 


evidence showed his intention to proceed 
with and participate in arbitration pro- 
ceeding : 


Held that mere inaction on his part 
until he received letter from arbitrator 
that an ex parte award was made would 
not lead to an inference that he would 
not have participated in the proceeding 
had he been given notice, The arbitrator 
in not giving peremptory notice had 
acted in such manner in which there 
wes possibility of prejudice being caused 
to petitioner. The arbitrator had exercis- 
ed his discretion in proceeding ex parte 
on an. improper basis and therefore the 
award could be set aside. (Faras 2. 3) 

Anno: AIR Man. (3rd Edn.). Arbitra- 
tion Act, S. 30, N. 27, os 


Cases Referred: Chronological Paras 


1968 AC 634: (1962: 2 WLR 1163, 
Zacharia v. Republic of Cyprus 

AIR 1955 Cal 354 

AIR 1954 All 244 

AIR 1924 Cal 524 : 27 Cal WN 933 

AIR 1920 Cal 853 


ORDER: — The - subject-matter of 
challenge in this application is an award 
dated 21st June, 1977 by the arbitrator. 
By the award, the arbitrator has held 
that the petitioner was liable to pay 
Rs. 3,500/- to the respondent and it was 
further held that if the petitioner along 
with Joydeb Dey fail to give possession 
of the vehicle in question to the respon- 
dent they would pay a further sum of 
Rs. 3,000/~ in lieu of the possession. It 
was further awarded that the respon- 
dent was entitled to the possession of 
the vehicle. The award is being chal- 
lenged on the ground that the arbitrator 


WY Nw 


‘had proceeded ex parte on 21st June, 
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1977 without giving any peremptory 
notice to the parties concerned that ke 
would so proceed. It. appears that prior 
thereto, on 26th April, 1977 there was a 
meeting before the arbitrator where the 
petitioner as well as respondent hed 
attended. The arbitrator had given direc- 
tions for the filing of the documents ky 
the parties, At the said meeting. it ap- 
pears, the petitioner had made a repre- 
sentation that the next meeting should 
be fixed in the second week-of Juna, 
_1977 so that the petitioner could attend. 
Pursuant thereto, the next meeting was 
fixed originally on the 15th June, 19°7 
but before that meeting the parties were 
informed that the meeting would be 
held on 21st June 1977 at the Chamber 
of one Sri S. K. Sinha in the office of 
M/s. P. D. Himatsinghka & Co. Advo- 
cates on record’ for the respondent, Jt is 
the case of the petitioner that on 21st 
June, 1977 the documents disclosed by 
him were sent to the Office of the Arbi- 
trator at 12, Government Place East, 
Calcutta in the Office of the India Auto- 
mobiles (1960). Ltd: It is the further case 
of the petitionér that such documents 
were not accepted by the office of the 
said arbitrator, The petitioner further 
states on the said date the petitioner 
had sent these documents to Mis. 
P. D. Himatsinghka .& Co. who 
were the Advocate-on-record of the .res- 
pondent. The petitioner did not attend 
the meeting of the arbitrator on 21st 
June. 1977. On 14th July, 1977 the peti- 
tioner received a letter dated 12th July, 
1977 intimating 
arbitrator that he has made the award. 


In these circumstances, this .application’ 


was made on the 16th January. 1978 for 
setting aside the award, 


- & As I have mentioned before, there 
is no dispute that no notice _ had been 
given by the arbitrator that. he would 
proceed ex parte on 21st, Jume, 
Counsel ‘on behalf of the. respondent 
contended that there was no invariable 
rule of: law which enjoined the arti- 
trator to give such a notice before pro- 
ceeding ex parte. -He further submitted 
that where time. and place of meeting 
appointed by the arbitrator were reason- 


able and due notice had been given to 


the parties but.one of the parties refus- 
ed to attend the arbitrator might proceed 
with the reference in his absence. In aid 
of this submission, he relied on the 
observations ‘of Halsbury’s Laws of Enz- 
land, 4th Edition. ` Vol. II, Page ` 3C6, 
Para 590. The learned authors of Hals- 


‘to the parties by the 


1977. - 


bary’s Laws of England further observed 
that where arbitrator proposed. to pro- 
ced with the reference notwithstanding 


‘absence of one of the parties it was 


advisable that he ‘should give that party 


‘a. distinct notice of his intention to do so. 


Fut if reasonable excuse for not attend- 
ixg the appointment could be shown the 
Court would set-aside the award - made 
by the arbitrator who had proceeded ex 
rarte. Counsel further submitted that 
there was no rule of law, as such, and 
ia this case the arbitrator was not guil- 
t7, according to him. for not giving any 
rior notice .intimating to the parties 
taat he would proceed ex parte. Russel 
ia the 18th Edition on Law on Arbitra- 
ton at page. 222-states that every arbi- 
t-ator is authorised by the nature of his 
cice, ‘to proceed ex parte for good 
cause, It is unnecessary, though not un- 
tsual, to give him power in express 
terms in the submission, In the case of 
Udaichand v. Debibux, AIR 1920 Cal 853 
Sir Ashutosh Mookerjee, J. speaking for 
tae Division Bench observed that before 
tae arbitrator proceeded ex parte he 
sould give notice in writing ta each of 
the parties otherwise.. the award might 
be liable to be set-aside, At page 854 
tne learned Judge. ` observed that there 
was no statutory rule.. however, that the 
erbitrator should give notice but ‘it was 
advisable to give notice in writing to 
each of the parties’ Solicitor giving the 
erbitrator’s intention clearly to proceed 
ex parte, Though there was no statutory 
rule that arbitrator cannot proceed 
€x parte without giving any notice to 
tne parties but if the arbitrator proceeds 
in that manner the award made by him 
may be-set aside, The rule requiring 
the arbitrator to give notice was des- 
ctibed as the rule of prudence and 
convenience. Similar. view was expressed 
Ey the Division Bench of this Court in 
the ‘case of Bhowanidas Ram Govind v. 
Marsukhdas Balkishendas, 27° Cal WN 
€33 : (ATR 1924 Cal 524), There, the 
Hivision Bench. further observed that 
the failure of the arbitrators to-give a 
special notice to a party that they in- 
tended to proceed ex parte if he did not 
€ppear was no ground for setting aside 
tae award which they had made- in his 
ebsence where it appears that he would 
rot- have appeared. in spite of such warn- 


ñg. The true test of the validity for 
such an ex parte award being whether 
fhe party complaining was: prejudiced by 
fhe omission of the arbitrator to serve a 
special, notice on him. Similar view was 
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also expressed by the Division Bench of- 


the Allahabad High Court in the case of 
Dori Lal v. Lal Sheo, ATR 1954 All 244. In 
the case of Juggilal Kamalapat v. General 
Fibre Dealers Ltd., AIR 1955 Cal 354 
the Division Bench of this Court review- 
ed these authorities and held that the 
procedural rule applicable to arbitration 
proceedings was more tolerant than the 
rule followed in the Court of Law, 
Broadly stated, the prniciples governing 
the arbitrator’s right to proceed ex 
parte were: (1) If a party to an arbi- 
tration agreement had failed to appear 
at one of the sittings, the arbitrator 
could not or, at least ought not to, pro- 
ceed ex parte against him at that sitting. 
(2) Where non-appearance was acciden- 
tal or casual, the arbitrator should ordi- 
narily proceed in the ordinary way, 
fixing another date of hearing and await- 
ing the future behaviour of the default- 
ing party. (3) If on the other hand, it 
appears that the defaulting party had 
absented himself. for defeating the ob- 
ject of the reference, the arbitrator 
should issue a notice that he intended 
at specified time and place to proceed 
with the reference and that if the party 
concerned did not attend he would pro- 
ceed in his absence. (4) But if after 
making such peremptory appointment 
issuing such a notice the arbitrator did 
not in fact proceed ex parte on the day 
fixed, but fixed another subsequent date, 
he. could not proceed ex parte on such 
subsequent date, unless he issued a simi- 
lar notice in respect of that date as well. 
(5) If he issued a similar notice and the 
party concerned did not appear, an 
award made ex parte would be in order. 
But, if he did not issue such notice on 
the second occasion but nevertheless 
proceeded ex parte, the award would be 
liable to be set aside in spite of a notice 
of peremptory hearing having been 
given in respect of the earlier date, sub- 
ject however to the condition that pre- 
judice was caused to the party against 
whom the ex parte order was made. 
But this duty to give notice of the inten- 
tion to proceed ex parte was not an 
absolute one, Where a party by its con- 
duct had made his position clear that 
he would not attend in any event then 
the formality need mot be followed. 
Bearing the aforesaid principles, in this 
case, it appears that from the previous 
conduct of the petitioner there was no 
evidence that the petitioner would not 


attend the arbitration proceedings.’ On 


the other hand, the petitioner had in 
fact, attended the previous arbitration 
sitting and had suggested that a date 
might be fixed after the second week of 
June when he would attend. If the peti- 
tioner’s version is to be accepted then 
he had sent his documents on the 21st 
June, 1977. If these facts are taken in 
conjunction with the other evidence 
then the intention to proceed and parti 
cipate in the arbitration proceedings dy 
the petitioner would be apperent, It is 
true that the petitioner did not take any 
action until he received the letter dated 
12th July, 1977 on 14th July, 1977. But 
from his inaction from 21st June, 1977 
to 14th July, 1977, in the background of 
the facts and circumstances of this case 
and in the background of the previous 
conduct, this inference .in my opinion, 
cannot be drawn that he would not 
have participated in the arbitration 
proceedings had he been given the notice, 
In this view of the matter, in my opinion, 
the arbitrator in not following the rule 
of prudence enjoined by the Courts and 
in not giving the peremptory notice had 
acted in such a manner in which there 
was the possibility of miscarriage of 
justice and prejudice being caused ta 
the petitioner. 





3. Counsel for the respondent, how- 
ever, submitted that in this matter the 
arbitrator had discretion to grant an 
adjournment or not to grant an adjourn- 
ment or to proceed or not to proceed ex 
parte and there was, according to coun- 
sel for the respondent, no material to 
indicate that such discretion had not 
been properly exercised. Counsel fur- 
ther drew my attention to the observa- 
tions in the case of Zacharia v, Republic 
of Cyprus 1963 A. C. 634 at p. 661 where 
it was observed that interference with 
such exercise of discretion could only be 
justified if the arbitrator had clearly 
acted on some wrong principle, commit- 
ted some error of law or failed to con- 
sider matters which demanded conside- 
ration, Counsel submitted that none of 
these events had happened, in the facts 
and circumstances of this case, and 
therefore, the exercise of discretion 
by the arbitrator could not be challeng- 
ed in this application, Undoubtedly, the 
arbitrator has a discretion in the matter 
but the fact of not appreciating that 
without giving motice he should not pro- 
ceed ex parte, in my opinion, the arbi- 
trator had failed to consider the matter 
which demanded his -consideration 
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Therefore the exercise of the discretion 
was on improper basis. In that view of 
the matter, the award dated 21st June, 
1977 by the arbitrator is set aside, The 
arbitrator would be at liberty to pro- 
ceed afresh in accordance with law upon 
notice to the parties. 


4. Cost of this application will be 
costs in the arbitration case. 
Application allowed, 
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Renuka Pachal, Petitioner v. Sm. Chape 
Guha Neogi and others, Opposite Par- 
ties, 
` Civil Rule No. 1465 of 1977, D/- 8-5- 
1978. 

Bengal, Apea and Assam Civil Courts 
Act (1887), S. 21 (1) (a) — Bengal, Agra 
and Assam Civil Courts (W. B. Amend- 
ment) Act (26 of 1969), Ss. 4 and 5 — 
Amendment Act has retrospective opera- 
tion — Suit pending on date on which 
‘Act came into force — Decree passed 
after Act came into force — Appeal — 
Forum — Amended Act applies. 


The amendment Act is retrospective in 
operation and applies to pending suits or 
proceedings. The saving S. 5 makes tha 
amending Act applicable to appeals from 
decrees or orders passed on or after tha 
said date, even in suits or proceedings 
instituted prior thereto. In other words, 
S. 5 though applicable in respect of de- 
crees or orders passed on or after the 
date of the commencement of the amend- 
ing Act, makes by necessary implication 
or intendment, the amending Act ap- 
plicable retrospectively to pending suits 
or proceedings, although there are no 
express words to that effect in the sec- 
tion itself. Thus the appeal to the Dis- 
trict Judge in the instant-case was corm- 
petent and maintainable under §. 21 (2) 
(a) as amended by S. 4 of the: amending 
Act, ` (Para 18) 


In two former decisions viz, 63 CWN. 
812 and 63 CWN 834 it was held that 
the Bengal, Agra and Assam Civil Cour7s 
(West Bengal Amendment). Act, 1957 ap- 
plied to pending proceedings. also, where 
the decree or order in question was pass- 
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Renuka Pachal v: Chapa Guha (F3) (S P. 
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ed onlor after its commencement on 
Jat. 1, 1958. This view was founded 
upen the necessary intendment or im- 
pli-ation, deduced from S. 4 of the afore- 
sail amending Act and such deduction 
according to the Division Bench was 
eminently reasonable and amply justi- 
fied. y adopting the same savings pro- 
visions over and over again the State 
Legislature made both the 1969 Act and 
1977 Act retrospective in operation to a 
limited extent. Thus it can be held that 
th- State legislature by enacting S. 5 of 
th: West Bengal Act XXVI of 1969 has 
co asciously made the said Act recrospec- 
tive in view of the .two decisions report- 
ed in (1959) 68 Cal WN 812 and AIR 1960 





Cal 67. (Paras 13, 16, 18) 
_ Cases Referred : : Chronological Paras 
ACR 1977 Cal 43 l 7,11 


ATR 1973 Cal 529 : 77 Cal WN 484 17 
ATR 1971 SC 1691 : 1971 Tax LR 952 17 


A R 1967 SC 344 10 
AR 1965 SC 1017 17 
A-R 1960 Cal 67 : 63 Cal WN 834 

18, 15, 18 
(1959) 63 Cal WN 812 12, 15, 18 


ACR 1953 SC 221 : 9, 14 

Nirmal Chandra Chakraburtty, Naren- 
dra Nath Biswas and Tarak Nath Bando- 
pedhyay, for Petitioner; Sakti Nath Mu- 
kfierjee and Amitava Choudhury, for Op- 
psite Parties. 

SANKAR PRASAD MITRA, C. J.:— 
Tais matter has been referred to a larger 
Bench by the Division Bench consisting 
o: Pradyot Banerjee and G. N. Ray, JJ. 
b> an order made on the 28rd Nev., 1977. 
Tne question is whether the Bengal, 
Agra and Assam Civil Courts (W2st Ben- 
gil Amendment) Act being Act XXVI of 
T:69 is retrospective in operatior. In an 
uareported decision of a Division Bench 
o this Court it was held that the amend- 
ment Act was not retrospective. This 
decision was pronounced on the 3rd Dec. 
1176 but certain earlier Division Bench 
d2cisions were not considered. In the 
earlier decisions similar amendment Acts 
were held to be retrospective. Banerjee 
aad Ray JJ. were inclined to agree with 
te earlier decisions. That is why, the 
present reference has been made. 


2. Let us first discuss the relevant 
facts. The Bengal, Agra and Assam 
Civil Courts Act was passed in 1887. Be- 
fare 1957, S..21 (1) of this Act ran thus: 


"S. 21. Appeals from Subordinate 
Jadges and Munsiffs.— (1) Save as afore- 
said, an appeal from a decree or order 
oc a Subordinate. Judge shall lie—_- .. 
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(a) to the District Judge where the 
value of the original suit in which or in 
any proceeding arising out of which the 
decree or order was made did not ex= 
ceed five thousand rupees, and 

tb) to the High Court in any other 
case.” ; 

3. In 1957 by the West Bengal Act 
No. XVI of 1957. S. 21 (1) (a) was amend- 
ed. For the words “five thousand rupees” 
in S. 21 (1) (a) the words “ten thousand 
rupees” were substituted, The Act came 
into’ force on the 4th Jan., 1958. The 
effect of the amendment was that an 
appeal from a decree or order of a sub- 
ordinate Judge lay to the District Judge 
where the value of the original suit in 
which or in any proceeding arising out of 
which the decree or order was made did 
not exceed ten thousand rupees. 


4, When this amendment Act was in 
force Sudhinda Mohan Guha Neogy, since 
deceased, filed in the subordinate Judge’s 
Court at Alipore on the 14th Sept., 1964 
a title suit being T. S. 89 of 1964 for, 
inter alia, declaration of title, possession 
and mesne profits against Renuka’ Pachal 
the petitioner bafore us. The suit was 
valued at Rs. 10,635/-. 


5. When this suit was pending the 
Bengal, Agra and Assam Civil Courts 
Act, 1887 was again amended by the West 
Bengal Act XXVI of 1969. Section 21 
(1) (a) as amended by the 1957 Act was 
changed. In the new amendment for the 
words “ten thousand rupees” the words 
“fifteen thousand rupees’ were substi- 
tuted. In other words, the District 
Judges’ jurisdiction to entertain appeals 
was raised from ten thousand rupees to 
fifteen thousand rupees. The West Ben- 
gal Act XXVI of 1969 came into force on 
the 21st Nov., 1969. 

6. On May 27, 1973, a decree was 
passed in Title Suit No. 89 of 1964 against 
the petitioner. The petitioner preferred 
an appeal not tc the High Court but to 
the District Judge being Appeal No. 660 
of 1973. On the 22nd Nov. 1976, the 
hearing of the appeal before the District 
Judge was concluded and judgment was 
reserved. 


7. On the 8rd Dec., 1976, a Division 
Bench of this Court in an unreported 
judgment in Taramoni Dasi v. Kalidasi 
Maji (since reported in AIR 1977 Cal 43) 
held that the 1969 amendment Act was 
not retrospective in operation. 

8. On the 23rd Dec., 1976 the District 
Judge at Alipore delivered his judgment 
against-the petitioner before us. ‘On the 


A.L R. 


18th May, 1977, the petitioner moved 
this Court under Art. 227 o2 the Con- 
stitution challenging the valicity of the 
judgment of the District Juége on the 
ground that he had no jurisdiction to 
entertain the appeal, 


9 Mr. Nirmal Chakraburtty appear- 
ing on behalf of the petitioner, has drawn 
our attention to the Supreme Court’s 
judgment in Hoosein Kasam [ada (India) 
Ltd. v. State of Madhya Predesh, AIR 
1963 SC 221. In this judgment the Su- 
preme Court has said that a right of ap- 
peal is not merely a matter of procedure. 
It is a matter of substantive right. The 
right of appeal from the decision of an 
inferior tribunal to a superior tribunal 
becomes vested in a party when pro- 
ceedings are first initiated in and before 
a decision is given by the inferior court. 
Such a vested right cannot be taken away 
except by an express enactmenz or neces- 
sary intendment. An intention to inter- 
fere with or to impair or imperil such 
a vested right cannot be presumed unless 
such intention be clearly manifested by 
express words or necessary implications. 


10. Mr. Chakraburtty’s poirt is that 
on the 14th Sept. 19€4, when Title Suit 
No. 89 of 1964 was filed in the Alipore 
Court to be heard by a Subordinate 
Judge, there was a vested or substantive 
right of appeal to the High Court by 
reason of West Bengal Act XVI of 1957. 
This vested or substantive right has not 
been taken away either by express words 
or by necessary intendment by the Act of 
1969. Mr. Chakraburtty has also relied 
on the Supreme Court’s decision in 
Vitthalbhai v, Commrs. of Sales Tax, 
M. P. reported in AIR 1967 SC 344. He 
says that there is a distinctiom between 
content of appeal and forum of appeal. 
The change of forum cannot te equated 
to the vested right of appeal. A change 
of forum does not affect the substantive 
right of appeal conferred by a Statute. 


11. There are two Division Bench 
judgments of our Court which were not 
considered in Taramoni Dasi’s zase (AIR 
1977 Cal 43). We have said that by the 
West Bengal Act XVI of 1957, S. 21 (1) (a) 
of the Bengal, Agra and Assam Civil 


Courts Act, 1887 was’ amended. The 
District Judges’ jurisdiction was raised 
from five thousand rupees to- ten 


thousand rupees. Section 4 of the West 
Bengal Act XVI of 1957 was as follows :— 

"S. 4. ‘Savings:—- Nothing ir this Act 
shall apply to or affect any -appeal from 


1978 


any decree or order passed before the 
commencement of this “Act.” 


12. The above section was construed 
by a Division Bench of ‘this Court in 
Lokenath v. Subasona Sadhukhan report- 
ed in (1959) 63 Cal- WN 812. The Division 
Bench has said that S. 4 purports to 
save from the operation of the amend- 
ing Act, appeals..from decrees or orders 
passed before the date. of comméncement 
of the Act. By doing so S. 4 makes the 


amending Act applicable to appeals from. ` 


decrees or orders passed on’ or after the 
said date, even in suits or proceedings in- 
stituted prior thereto. In other words, 
S. 4 though applicable in respect of de- 
crees or orders passed or. or after the 
date of the commencement of the amend- 
ing Act, makes by necessary implications 
or intendment,.the -aménding Act ap- 
plicable retrospectively to pending suits 
or proceedings, although there are no ex- 
press words to that effect in the sectior 
itself. The reasonable construction of 
S. 4 is that it was. enacted with a view tc 
give the amending Act a limited retro- 
. spective effect to.. the extent indicated 
above. . 


13. This was a Division Bench con- 
sisting of P. N. Mukherjee and Law, JJ. 
The same Division Bench heard the case 
of ‘Mukundadas Nundy v. Bidhan Chan- 


dra Roy reported in 63 Cal WN 834 :. 


(AIR 1960 Cal 67). Again it was observed 
that the Bengal, Agra and Assam Civil 
Courts (West Bengal Amendment) Act, 
1957 applied to pending proceedings alsc, 
where the decree or order in question 
was passed on or after its commence~ 
ment on Jan. 1,, 1958. This view was 
founded upon the necessary intendmem 
or implication, deduced from S. 4 of tha 
aforesaid amending Act’ and such deduc- 
tion according to the Division Bench was 
eminently reasonable and amply justifie¢. 


-14, In both the above cases, therefore, 
the Division Bench -took the: view thet 
the West Bengal Act XVI of 1957 had 
retrospective operation and applied to 
pending suits and proceedings, to the de- 
lineated extent. - The corclusion of the 
Division Bench was founded upon neces~ 
sary intendment or implication inferred 
from the.wordings of S. 4 of the Ac. 
Mr. Chakraburtty has submitted -to us thet 
- the Division Bench had not taken into 
consideration the Supreme Court’s deci- 
sion in the case reported in AIR 1953 S2 
221 in which it was expressly held thet 
‘a right of appeal: was a vested or suk- 
stantive right and did not try to-inter- 
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pret S, 4 of the West Bengal Act XVI of 
1957 from that point of view. An appeal 
preferred after the enactment cannot re- 
ceive the protection of S. 4. We have 
already said ‘that. the Division: Bench in 
the two decisions cited -above -held that 
the 1957 Act was retrospective by. neces- 
sary intendment or implication. The Su- 
preme Court also in AIR -1953 SC 221 
said that by necessary intendment such 
retrospective operation could be given, 

` 15. When the State Legislature enact- 
ed the ‘West Bengal Act XXVI of 1969 
raising the -District Judges’ jurisdiction 
from ten thousand rupees to fifteen thou- 
sand rupees,‘ it must be presumed to 
have known how S. 4. of the West Ben- 
gal Act XVI of 1957 was interpreted by 
the Division Bench of this Court in the 
cases, reported. in 63 Cal. WN 812 -and 
63 Cal WN 834: (AIR 1980 Cal.67). In 
spite of thé ‘said decisions the same 
savings clause was introduced by S. 5 
of the 1969 Act.. In S..5 it was stated: 
“Nothing in this Act shall apply to or 
affect any appeal from any decree or 
ofder passed before the commencement 
of the Act.” This was, therefore, a 
conscious adoptión or approval by “the 
legislature of this Court’s decisions in 
(1959) 63 Cal WN 812 and 63 Cal WN 
834: (AIR 1960 Cal 67). It is interesting 
that the Bengal, Agra and Assam Civil 
Courts Act has once again been amend- 
ed by the West Bengal Act XIII of 1977 


-which came into force on the 27th June, 


T977.. Certain amendments were made 
to S. 25 of the original Act and the same 
savings: section is there which is S, 4. 


16. Our point is that by adopting the 
same savings provisions over and over 
again the State Legislature made both 
the 1969 Act. and 1977 Act retrospective 
in operation to a limited extent. In 
Craies on Statute Law, 6th Edition at 
167 it is stated: “There is a well known 
principle of construction that where the 
legislature used in an Act a legal term 
which has received judicial interpreta- 
tion, it must be assumed that the term 
is used in the sense in which it has 
been judicially interpreted unless a con- 
trary intention appears.” : 


17. The Supreme Court ooid ‘this 
principle of construction in Vajravelu v. 
Deputy Collector, AIR.1965 SC 1017 at 
p. 1024 and in Ahmed G. H. Ariff v. 
Wealth Tax Commr., Calcutta, AIR 1971 
SC 1691 at p. 1696 para 11. Our court 
also took the same view in Nishikanta 
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Roy v. Monomohan Sengupta, 77 Cal WN 
424 at p. 480: (AIR 1973 Cal 529 at 
p. 533). 

18. In our view this reference can ‘be 
disposed of on the basis that the State 
Legislature by enacting S. 5 of the West 
Bengal Act XXVI of 1969 has conscious- 
ly made the said Act retrospective in 
view of the two ‘decisions of this Court 
reported in (1959) 63 Cal WN 812 and 
63 Cal WN 834: (AIR 1960 Cal 67). - We 
have not found any intention of the 
legislature to the contrary. We hold, 
therefore, that the Bengal, Agra and 
Assam Civil Courts (West Bengal 
Amendment) Act 1969 is retrospective in 
operation and the appeal to the District 
Judge, in the instant case, was compet- 
ent and maintainable. We answer the 
reference accordingly. 


19. The Rule, therefore, issued by this 
Court on the 18th May, 1977, is dis- 
charged, Interim orders, if any, . are 
vacated. We direct that the records be 
sent back to the Alipore Court. We 
make no order as to costs. 

SABYASACHI MUKHARJI, Aol 
I agree. . 

AMIYA KUMAR MOOKERJI, J.:— 
I agree, 

Order accordingly. 
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Shahadara (Delhi) Saharanpur Light 
Railway Company Ltd., Petitioner v. 
Union of India, Respondent. 

Matter. No. 889 of 1977, D/- 28-3-1978. 


(A) Arbitration Act (10 of 1940), S. 34 
-— Stay of suit — Suit by plaintiff com- 
pany against Government for compensa- 
tion — Application for stay by Govern- 
ment in view of arbitration clause — 
Agreement containing arbitration clause 
between Govt. and promoters of Com- 
pany prior to formation of Company — 
No evidence of such agreement after for- 
mation of Company — Held, that there 
was no binding contract between the 
parties and that there was no enforceable 
arbitration clause. (Para 11) 

Anno: AIR Manual (8rd Edn.), Arb. 
Act, S. 34, N. 8. 


(B) Arbitration Act (10 of 1940), S. 34 
— Arbitration clause — Dispute when 
connected with contract. 


EV/FV/B963/78/MVJ 


‘[Prs. 1-3] S. S. Light Rly. Co. v. Union of India (S. Mukharii J.) 


with the grant of the licence. 


A.I. R. 


Where a dispute, though not arising 
under the contract, is inextricably con- 
nected with or indisputabiy linked up 
with the contract which contains an 
arbitration clause, it can be said that 
the dispute is connected with the con- 
tract. In the instant case the ‘disputes 
which have arisen for non-payment of 
sompensation claimed by the plaintiff 
nave nothing to do with the contract or 
In spite 
of the amplitude of the arbitration 
lause, the disputes in the present case 
vannot be said to be covered by the 
arbitration clause. (Para 13) 

Anno; AIR Manual (3rd Edn.), Arb, 
Act, S. 34, N. 8. 

Cases Referred: Chronological Paras 
AIR 1973 Cal 243 13 

2971 Tax LR 178:42 Com Cas 1 (Raj) 9 
AIR 1949 Cal 179 12 
2904 AC 120:89 LT 678, Natal Land ete. 

Co. Ltd, v. Pauline Colliery Syndic 

Ltd. 

(1880) 16 Ch D 125:43 LT 742, In a 

Empress Engineering Co. 11 


ORDER :— This is an application under 
S. 34 of the Arbitration Act, 1940 for 
stay of the Suit No. 214 of 1977. 


2. The said suit was instituted on/or 
bout 16th of April, 1977 by the Shaha~ 
dara (Delhi) Saharanpur Light Railway 
Company Limited (in voluntary Liqui- 
dation). The basis of the claim of the 
said suit is that the plaintiff was operat- 
ing a tramway under the Indian Tram- 
ways: Act, 1886 and/or a light railway 
under the Indian Railways Act, 1890 be- 
tween Shahadara (Delhi) Railway Sta- 
tion and Saharanpur. The length of the 
said system was about 92.5 miles equiva~ 
lent to 148 kilometers. For operating the 
said system the plaintiff prepared and 
built extensive earth work on which the 
said tramway and/or railway tracks were 
based of which the average width was 
about 10 ft. stretching for the said 148 
kilometers. The said earth work on 
which the tramway and/or railway 
tracks was placed was of a permanent 
character and the plaintiff hed incurred - 


huge expenses in the execution, 


3. It is also the case of the plaintiff 
that as part of the said system the plain- 
tiff had also built and/or constructed 
extensive buildings, railway stations, 
sidings, sanitary. equipments and other 
things ‘all of which have been dismantled 
and/or sold by the plaintiff since the 
p-aintiff’s voluntary liquidation. 
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4. The plaintiff company had gone 
into voluntary liquidation by a resolu- 
tion dated 10th of Dec. 1970. The plain- 
tiff further stated that it was a perma- 
nent licensee under the defendant in res- 
pect of the said system for value paying 
to the defendant 50% of its surplus 
profits. ; l 


5. The defendant being the Union cf 
India as the owner of the Northera 
Railway. Administration took over the 
said earth work. of the aforesaid dimer- 
sions in or about May/June, 1974 and 
thereafter and as a result thereof it is 
the claim of the plaintiff that the defer~ 
dant is bound to make compensation to 
the plaintiff for. the taking over of the 
said earth work which the plaintiff asses- 
sed at Rs. 33,29,698/-. The plaintiff has, 
therefore, claimed the said amount an 
the basis of S. 60. of the Easements Act 
and under the provisions of S. 70 of the 
Contract. Act; 1872 and the further alter- 
native on the ground of unjust enrich- 
ment. This is the suit which is sought 
to be stayed by the present applicaticn 
‘under S. 34 of the Arbitration Act, 


6. There was an agreement for the 
grant of the licence. Pursuant to the 
„said agreement a licence was granted io 
the plaintiff under which the plaint-ff 
had operated the said tramways and 
light railways. The said agreemeat 
provided inter alia, as follows: 


“Tf any doubt or difference shall arise 
between the Government and the Pro- 
moters of-the Company concerning any~ 
thing herein contained or any matter in 
any way connected therewith or with 
these presents or the construction there- 
of or the rights, duties and liabilities of 
any person or persons in connection 
with these presents or as to. the incid- 
ence of expense as between the Govern- 
ment and the Company under any of 
the clauses ofthis Agreement then and 
in every such case the matter in doubt 

‘or difference shall be referred to two 
Arbitrators one to be appointed by eech 
party or by the Umpire of.such Arvi- 
trators in case: they differ in opinion but 
if either .party shall refuse or neglect 
to appoint an Arbitrator for one month 
after notice in writing from the other 
of an Arbitrator being or having been 
appointed by him then the Arbitrator so 
appointed may make a final decision 
alone which shall have the same farce 
and effect as the award of two Arbitra- 


tors or their Umpire duly appointed.” 


hereinafter called 


4. It was, therefore, urged that in 
view of the fact that the disputes in the 
suit were connected with the licerice the 
said suit should be stayed. It is, how- 
ever, difficult for me to accept this con- 
tention. The agreement containing the 
arbitration clause was an agreement 
which had been entered into with the 
promoters of the plaintiff company and 
the Government of U. P. The agreement 
was not with the Company itself after 
it had been formed. 

8 The agreement recites as follows: 


“An Agreement made this Eleventh 
day of October, one thousand nine hund- 


red and five between the Government 


of the United Provinces of Agra and 
Oudh and hereinafter called “the Gov- 
ernment” of the one part and Sir 
Thomas Acquin Martin Knight, Ra- 
jendra Nath Mookerjee, Charless Woo- 
lard Waish and Harold Partick Martin, 
all of Calcutta and carrying on business 
there as Engineers and Contractors under 
the style or firm of Martin and Co. and 
“the Promoters” for 
and on behalf of a Company about to be 
formed and to be called the Shahadara 
(Delhi) Saharanpur Light Railway Com- 
pany Limited hereinafter called ‘the 
Company” of the other part whereas the 
Promoters have recently made certain 
proposals to the Government for a con- 
cession of the right. to construct and 
work a Steam Tramway (a) from 
Shahadara on the East Indian Railway 
to Saharanpur of the approximate length 
of 95 miles and (b) for a branch of the 
above Tramway from Baraut to Meerut 
of the approximate length of 30 miles 
and the Government granted such con- 
cession with the approval of the Govern- 
ment of India upon the terms and con- 
ditions set forth in an agreement dated 
the 12th day of: April 1904 and made 
between: the same parties as these pre- 
sents and scheduled to Notification 
No. 339/187-R. of 1904 of the Government 
dated the 18th April 1904 and whereas 
modifications and alterations of the said 
terms and conditions have since been 
agreed to and it has now been agreed 
that the said agreement of the 12th of 
April 1904 shall be considered as cancel- 
led and that these presents shall be 
taken and. read in substitution therefor.” 


9. An agreement of this nature with 
the promoters of a Company -cannot be 
enforced against the company (see in this 
connection observations made in the case 
of Natal Land ete. Co. Ltd. v. Pauline 
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Colliery Syndicate Ltd., 1904 AC 120). 
The aforesaid view was reiterated in the 
ease of Sobhag Mal Lodha v. Edward 
Mills Co. Beawar, 42 Com Cas I at 
p. 26: (1971 Tax LR 178) (Raj). 


10. On behalf of the respondents it 


was contended that such an agreement 
with the company could be presumed in 
the facts of this case. Reliance in this 
connection was placed on certain obser- 
vations in Palmer’s Company Precedents, 
17th Edn. page 207. 


11. My attention was also drawn to 
the observations of Jessel M. R. in the 
case of Re: Empress Engineering Co. 
16 Ch D 125 at p. 128. There, Master of 
Rolls observed, that acts might be done 
by the company after its zormation 
which would make a new contract of the 
same effect as the: old one entered into 
by the promoters before its formation. 
There is no evidence in this case that 
such a thing had, in fact, happened. 
Therefore even though such a contract 
might have been possible but the same 
must be entered into between the new 
company after it had been formed on 
the basis of the agreement with the pro- 
moters and there is no evidence to that 
effect, If that is the position, then in 
my opinion, it cannot be accepted that 
there was any binding contract between 
the parties to the suit which entitled the 
applicant to enforce the arbitration clause 
in this suit. . 

12. It was, then, contended that the 
nature of the suit was such that the dis- 
putes in the suit were not covered by 
the arbitration clause, I have set out 
before the arbitration clause. The arbi- 
tration clause is of a very wide ampli- 
tude. It covers any matters connected 
with the licence. On behalf of the res- 
pondents, reliance wes placed on the 
observations of the Division Bench of 
this Court in the case of Johurmull 
Parasram v. Louis Dreyfus Co. Lid., AIR 


1949 Cal 179. There the contract was 
for supply of goods with arbitration 
clause, The suit was filed on the ground 


of frustration and fraud. It wes held 
that the claim for damages was based 
on tort and implied contract and the suit 
could not be stayed. 


13. On the other hand, counsel for 
the petitioner, drew my attention to the 
observation of Mr. 
case of Lalchand Dharamchand v. All- 
ance Jute Mills Co. Ltd., AIR 1973 Cal 
243. It is true that the clause of the 
arbitration in the instant case is quite 


[Prs. 9-14] S.S. Light Rly. Co. v. Union of India (S. Mukharji J.) 


Justice Ghose in the 


A.LR. 


wide, It covers any dispute connected 
with the licence. Whether a particular 
dispute is connected with a particular 
transaction or not would depend upon 
the facts and circumstances of the case. 
In a way it is true that disputes have 
arisen because the Company started 
functioning pursuant to the licence. In 
that way one can say that the disputes 
have.. connection with the licence. But 
the disputes as such are independent of 
the rights and obligations of the parties 
under the licence.: Thus, where a dis- 
pute, though not arising under the con- 
tract, is inextricably connected with or 
indisputably linked up with the contract 
which contains an arbitration clause, it 
can be said that the-dispute is connected 
with the contract. -In this case these dis- 
putes which have arisen for non payment 
of compensation claimed by the plaintiff 
have nothing to do with the contract or 
with the grant of the licence. In spite 
of the amplitude of the arbitration clause, 
in my opinion, the disputes in the pre- 
sent case cannot he said to be covered by 
by arbitration clause. 


14. It was, lastly, contended that in 
view of S. 40 of the Government of India 
Act, 1858 this contract had not been 
entered into in accordance with the re- 
quirements of law. Section 40 of the 
Government of Tijdig Act, 1858 provides 
as follows :—~ : 


“XL. Powers to sell and purchase, 
and to enter into Contracts, vested in 
Secretary of State in Council,— 


The Secretary of State in Council, 
with the concurrence of a Majority -of 
Votes at a Meeting, shall have full Po- 
wer to sell and dispose -of all Real and 
Personal Estate whatsoever for the time 
being vested in Her Majesty under this 
Act, as may be thought fit, or to raise 
Money on any such Real Estate by way 
of Mortgage, and make the proper Assur- 
ances for that Purpose, and to purchase 
and acquire any Land or Hereditaments, 
or any interests therein, Stores, Goods, 
Chattels, and other Property, and to 
enter into any Contracts whatsoever, as 
may be thought fit, for the purposes of 
this Act; and all Property so acquired 
shall vest in Her Majesty for the Service 
of the Government of India; and any 
conveyance or Assurance of or concern- 
ing any Real Estate to be made by the 
Authority of the Secretary of State in 
Council may be made under the hands 
and Seal of Three Members of the Coun- 
cil.” 
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‘On the other hand, it was ‘urged on 
behalf of the petitioner that the docu- 
ment in question being 30 years old. 
should be presumed to have been pro- 
perly executed and it was also submit- 
ted that S. 40 dealt with the question. 
of transfer of property and did not 
cover execution of contracts like the pre- 
sent one. In the view I have taken on 
the other aspects of the matter, it is 
not necessary for me to consider this 
question any further. 


"15. For the reasons mentioned . here- . 


inbefore, this application fails and is ac- 
cordingly dismissed. , Cost of this appli- 
cation ‘will be the cost in the suit. 


16. There will, ‘however, be a stay of 
operation of this order for a fortnight. 


Application dismissed 
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MRS. MONJULA BOSE, J. 
Ghulam Mohiuddin, Plaintiff v. The 

Official Assignee and others, Defendants. 


Suit No. 247 of 1971, D/- 27-3-1978. 


(A) Letters Patent (Cal) CL 12 — 
Original Jurisdiction of High Court — 
Suit for land within Cl. 12 — Suit sub- 
stantially for adjudication or determina- 
tion of rights and interests in immovabl2 
property — Suit is for land. AIR 195) 
FC 83, AIR 1959 Cal 767 (SB) and (190% 
32 Ind App 193: (PC) foll. (Para 18) 

(B) Specific Relief Act (47 of 1963), 
S. 34 — Further relief - — When need be 
claimed. 

Suit for E that lease in 
favour of defendant is null and void — 
Defendant admittedly in possession — 
Suit not maintainable: without further 
relief of possession. AIR 1942 Gal 245, 
AIR 1972 SC 2685 and AIR 1971 SC 761 
Rel. on. (Para 1€) 

Anno: AIR Manual, (3rd. Edn.), Specific 
Relief: Act, S. 34, N. T 

(©) Limitation Act. (36. “of. 1963 
Art.. 113 — Suit for declaration — Right 
to sue accruing in 1967. — Defendant 
continuously in possession in pursuance 
of lease since 1967 — Suit in 1971 —~ 
Held barred by limitation, the suit was 
not filed within 3 years. | 

Anno: AIR Comm. Limitation Act (4%. 
Edn.), Art. 113, N. 2. , . 


DV/EV/B507/78/ABO/ MVJ 


- Ghulam Mohiuddin v. OTicial Assignee 


(Para 13+ 


- [Pr. 14- Cal 463 

Cases Referred; Chronological Paras 
AIR 1977 Cal 499 © 14 
_ ATR 1973 Cal 319 l 16 
“AIR 1972 SC 2685 5,19 
AIR 1971 SC 761 l 5, 19 
AJR 1971: Cal 202 ie 14 
(1E71) 75 Cal WN 704 ” 45° 
ATR 1969 SC 843 Yo AS 13 
ATR 1967 SC 436 í ‘14 
AIR 1960 Bom 463 14 
ATR 1960 Cal 626:64 Cal WN 439 16 
ATR 1959 -Cal 767, (SB) - 12, 18 
ATR 1950 FC 83 7, 18 
AIR 1943° Pat 34 ` 10 
AMR 1942 Cal 245 11, 19 
ARR 1938 Cal 804 17 
AIR 1930 Cal 258 , 12 
AIR 1929 Cal 422 10 


AIR 1914 PC 72:41 Ind App 267 17 
(105) 32 Ind “App 193 (PC) 16, 18 


T. P. Das, for Plaintiff; Mrs. Chow- 
charia (for No. 3) and J. Mitra (for 
Ne. 4), for Defendants. 


DRDER :- The claim in this suit is 
fo- respective declarations that the lease 
deted June 23, 1964, the agreement of 
tenancy dated May 1, 1964 and fhe ten- 
arcy referred’ to in para 20 (c) of the 
plaint are null and void, inoperative and 
nct binding ón the’ plaintiffs. The ‘admit- 
ted facts are inter alia that in Sept. 1962, 
the plaintiffs ' Nos. 1 and 2 along with 


ore Golam Rasul (since deceased’ jointly 


purchased premises No. 2 Chingrihatta 
Lane, Calcutta at an auction sale ky the 
Oficial Assignee, the defendant Mo. 1, 
held in execution of a mortgage decree 
pessed against the then owner one Xhaja 
Shamsuddin. The plaintiffs Nos. 3 and 
4 are the heirs and legal representatives 
oi the deceased Golam Rasul one of the 
jcint purchasers. Subsequent to the said — 
purchase certain facts came to light, 
namely: that.in a suit for dower being 
suit No. 1172 of 1958 filed by one Jamela 
Begum the defendant No. 2, the said - 
Snamsuddin- allowed an ex parte decree 
tc “be suffered against himself and in 
execution of the said decree, “he said 
premises was caused to be attached and 
purchased by ‘the decree-holder, the de- 
fendant No. 2 abovenamed. . On May 10, 
1363, -the plaintiffs Nos.'1 and 2 and ‘the 
said Golam Rasul the auction purchasers 
caused a suit. being suit- No. 832 .of 1963 
te`be instituted against the -defendants 
Ios. 1 and 2 inter alia for declarations 
that the said ex parte decree passed in 
favour of the defendant No. 2-was null 
and void, and that the sale in purported 
execution. of: the:.decree was ¢lso ‘null 
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and void, and for other reliefs. On Sept. 
1, 1967, the defendant No. 2 consented 
to a decree being passed in the said suit 
No. 833 of 1963, setting aside the sale 
in her favour. Subsequently however 
the plaintiffs came to know further that 
the defendant No. 2 had during the pen- 
dency of the said suit No. 833 of 1963 
purported to create a lease in favour of 
J. D, Norton and Sons Ltd. the defen- 
dant No. 3 and purported tenancies in 
favour of A. K. Products and Bengal 
Rubber Manufacturing Co, the defendants 
Nos. 4 and 5 abovenamed in respect of 
the said premises 2, Chingrihatta Lane, 
Calcutta. It is these tenancy agreements 
and the lease which are sought to be 
challenged in this suit. Only the defen- 
dants Nos. 3 and 4 have entered appear- 
ance and filed written statements in this 
suit. 

2. On an application by the plaintiffs 
the plaint was allowed to be amended 
and it was inter alia pleaded further that 
no part of the plaintiffs’ claim was bar- 
red by limitation. 

3. The parties went to trial on the 
following issues settled, and by consent 
refrained from raising any other issue 
and in particular any issue of fact, which 
were expressly left open to agitate in 
future proceedings, if any. 

1 (a) Is the suit a suit for land as 


alleged by the defendants Nos. 3 and 4.? ` 


(b) If so, has this Court jurisdiction 
to receive, try and determine this suit? 

2. Is the suit maintainable under the 
provisions of the Specific Relief Act 
1963? 

3. Is the suit barred by limitation ?’ 

4. To what relief, if any are the 
plaintiffs entitled? ' 


4. By further consent the Judge’s 
Brief of documents and correspondence 
in three parts were tendered as Ext. ‘A’; 
an admitted list of dates as Ext. ‘B’ and 
an order dated the 14th Jan. 1965 as 
Ext. ‘C’, No oral evidence was addu- 
ced, 

5. Mrs. Chowcharia learned Advocate 
for the defendant No. 3 contended that 
the present suit is not maintainable in- 
asmuch as the plaintiffs have refrained 
from claiming any other relief and even 
consequential reliefs, apart from the 
declarations sought. Under S. 34 of the 
Specific Relief Act 1963 the Court was 
enjoined not to make any declaration 
where the plaintiff being able to seek a 
further relief other than a mere decla- 
ration of title omits' to do so. In: the 


Ghulam Mohiuddin v. Official Assignee 


ALR. 


facts of the case she argues the further 
reliefs of cancellation and/or delivering 
up of the documents challenged and of 
possession, were available to the plain- 
tiffs as admittedly the defendants have 
been in possession of the suit premises 
since 1964. In support of her contentions 
she cites Ramsaran v. Smt. Ganga Devi 
reported in AIR 1972 SC 2685 and Jupraj 
Singh v. Jaswant Singh reported in AIR 
1971 SC 761. 


6. Mrs. Chowcharia next contended 
that this suit is a suit for land situated 
cutside the jurisdiction of this Court and 
therefore this Court had no jurisdiction 
to entertain and try the same. She 
relies on para 24 of the plaint to show 
that the plaintiff's case was that the 
defendants have set up a title to pro- 
perty adverse to the plaintiffs and are 
interested to deny the plaintiffs right 
title and interest, in the property. The 
claim in the plaint she submits affected 
a lease and/or terancy agreements in 
respect of immoveable property outside 
the jurisdiction of the Court. 


7. In support of her contention sha 
cites M/s. Moolji Jatha & Co. v. Khan- 
desh Spinning and Weaving Mills Co. 
Ltd. reported in AIR 1950 FC 83, and 
submits that suits for land include suits 
involving disputes as to title and/or in- 
viting a decision on title to land. 


8 Finally, she contended that the suit 
is barred by limitation as admittedly, 
the property was purchased by the 
plaintiffs on the March 29, 1963 and from 
the letters dated Feb. 10, 1965 from the 
Receiver to the defendant No, 3 and Feb, 
19, 1965 from the defendant No. 3 to the 
Receiver enclosing a copy of the lease 
Exts. ‘A’ and ‘B’. the plaintiffs came to 
know of the claims of the defendant 
No. 3 and this would be relevant for 
computation of the period of limitation. 
She submitted that the suit is governed 
by Art. 113 of the Limitation Act, 1963 
where the period of limitation is three 
years from the time a right to sue 
acerues. If Feb. 10, or 19th 1965 are 
taken as the dates when the plaintiffs 
had knowledge -of the defendant’s occu~ 
pation in their capacity as tenants or at 
the latest Sept. 1, 1967, when the decree 
was passed declaring the sale to the de- 
fendant No. 2 as null and void, the suit 
having been filed 4 years thereafter is 
patently barred. 


9. Mr. J. Mitra Learned Advocate for 
the defendant No. 4 adopted the argu-. 
ments advanced.on behalf of the defen« 
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dant No, 3. He contended further that 
relief under S. 34 of the Specific Relief 
Act being discretionary the same should 
not be allowed in this case as admittec- 
ly the defendants Nos. 3, 4 and 5 arte 
continuing in possession of the premises 
and no useful purpose will be served by 
passing a mere declaratory decree. 


10. Mr. Mitra cited Sailendra Nath +. 
Charu Chandra reported in AIR 1929 
Cal 422 and Muhammed Israil v. Patra 
City Municipality reported in AIR 1943 
Pat 34 in support of his submissions that 
Court will not grant declarations likety 
to be infructuous. 


11. Mr. Mitra also cited Anila Bala 
Devi. v. Madhabendu Narain reported m 
AIR 1942 Cal 245 for the proposition that 
it is incumbent on the plaintiffs to seek 
the further relief of possession - when 
they were admittedly out of possession 


12. Mr. Mitra next contended if tke 
decree claimed in the present suit affec:- 
ed the property directly and/or the pos- 
sessory title to land then the same must 
be held to be a suit for land. In sup- 
port of this proposition he cited Provas 
Chandra v. Ashutosh Mukherjee reported 
in AIR 1930 Cal 258. He also cited Pro- 
birendra Mohan Tagore v. State of Biher 
reported in AIR 1959 Cal 767 (SB) fer 
the proposition that on a consideration 
of the entire plaint the primary object 
of the suit should be discerned and it 
has to be ascertained thereon as to whe- 
ther the suit has been filed for the pur- 
pose of obtaining a direction for posses- 
sion or a decision on title or the object 
of the suit is something different but ir- 
volves consideraion on the question cf 
title indirectly. 


13. On the question ‘of limitation he 
contended that the instant case was 
governed by Art. 113 of the Limitation 
Act 1963 corresponding to Art. 120 cf 
the earlier Act. He cited M/s. Pierce 
Leslie and Co. Ltd. v. V. O. Wapshar2 
reported in AIR 1969 SC 843 where it 
was held that a declaratory suit without 
a prayer for possession would be govern- 
‘ed by Art. 120 of the earlier Act. Ac- 


cording to Mr. Mitra the right to su, 


accrued to the plaintiffs on Sept. 1, 1967, 
when the dower decree and the sale in 
execution thereof were set aside. 

14. Mr. T. P. Das learned Advocate 
for the plaintiffs on the other hand has 
contended that in all cases it is not obli- 
gatory that consequential reliefs should 
be claimed along with a declaration. As 
an authority for this proposition he cited 
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Kanailal Dholey v. Kalicharan Chatterjee 
reported in AIR 1977 Cal 499. In that 
case, a declaration was sought to the 
effect that certain entries ‘in the records 
of rights showing possession of the de- 
fendants as tenants were erronesus. On 
the basis of averments in the plaint that 
the defendants were in possession as 
agents for and on behalf of the plaintiffs 
and on the admission of the defendants 
in certain letters the Court held it was 
not necessary to ask for any further 
relief which had to be claimed in cases 
where the decree would otherwise ‘be’ 
infructuous. He also cited Yamunabai v. 
Ram Maharaj Sreedhar Maharaj reported 
in AIR 1960 Bom 463, where the plaintiff 
claimed a declaration of her title to 
Inam properties, coupled with an injunc- 
tion restraining the first defendant from 
collecting the rents and profits there- 
from. The Court relying upon the fact 
that defendants were in constructive 
possession through tenants, and that the 
plaintiff desired constructive possession 
alone, held that she was not bound to 
ask for actual physical possession from 
the tenants. He also cited Gita Debi 
Bajoria v. Harish Chandra Saw Mill 
reported in AIR 1971 Cal 202 and Vema- 
reddy Ramaraghava Reddy v. Konduru 
Seshu Reddy reported in AIR 1967 SC. 
436. The last decision cited was for the 
proposition that S. 42 of the said Speci- 
fic Relief Act which is equivalent to the 
present S. 34 is not exhaustive and that 
the Courts have power to grant decrees 
for declaration independently of the said 
section, 


15. For the same proposition he cited 
Asansol Electricity Supply Co. v. Chuni- 
lal Das reported in (1971) 75 Cal WN 
704, 


16. Mr. Das learned Advocate for the 
plaintiffs next contended that the suit 
not being one aimed for possession, or 
‘title or determination of any right or 
interest in immoveable property, the 
asking of a mere declaratory decree can- 
not make a suit for land. He cited in 
this context Sm. Shyama Sundari Dasi 
v. Ramapati Chattopadhya reported in 
AIR 1973 Cal 319 where the plaintiff 
claimed a declaration that certain docu- 


ments were void and invalid having been _. 


obtained by fraud and also for an injunc- 
tion restraining the defendants from in- 
terfering with plaintiff’s possession of 
land on the strength of the said docu- 
ments. The Court held that the reliefs 
claimed were personal reliefs, not for 
determination of any right to or interest 
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in land. Mr. Das also cited Benode 
Behari Bose v. Srimati Nistarini Dassi 
reported in (1905) 32 Ind App 193 (PC). 
It was held in that case that the primary 
object of the suit was to administer the 
estate of the deceased and in that con- 
text to set aside decrees obtained by 
fraud, Last cited was Debendra Nath 
Chowdhury v. Southern Bank Ltd., re- 
ported in 64 Cal WN 439: (AIR 1960 Cal 
.626) where it was held that a suit for 
specific performance of an agreement for 
sale of land with an alternative claim 
‘for damages is not a suit for land. 


17. On the question of limitation Mr. 
Das contended that tresspass is a conti- 
nuing wrong and Art. 120 is applicable 
in the instant case as the cause of action 
was continuing, and fresh actionable 
wrong arose every time the plaintiffs 
rights were invaded. In support he. cited 
Jalandhar Thakur v. Jharula Das report- 
ed in 41 Ind App 267: (AIR 1914 PC 72) 
„and Midnapore Zamindary Co. Lid. v. 
Secy. of State reported in ATR 1938 Cal 
804, 


18. On a careful consideration of the 
submissions of the respective parties, the 
contentions on behalf of the defendants 
Nos. 3 and 4 appear to be of greater 
substance. The decisions relied on by 
the learned Advocate for the plaintiffs do 
not appear to be applicable and are 
otherwise distinguishable on facts, A 
decree for specific performance of a con- 
tract for sale of land is a decree in per- 
sonam directing the defendant to comply 
with the terms of the agreement. No 
doubt in Administration suits also orders 
can be passed affecting properties out- 
side the jurisdiction of the Court and the 
cases cited are of no assistance to the 
plaintiffs. Following the principle enun- 
ciated in AIR 1950 FC 83, AIR 1959 Cal 
767 (SB) and (1905) 32 Ind App 193 (PC) 


{supra). I hold that whether this suit is | 


one for land depends on its primary 
object, which in this suit is to assert the 
plaintiffs title to 2, Chingrihata Lane, 
Calcutta. In my opinion the suit Is sub- 
stantially one for an adjudication or a 
determination “of rights and interests in 
an immoveable property and therefore is 
a suit for land. It is on this basis that 
the plaintiffs succeeded in their applica- 
tion for amendment. 


19. I also find that the decree sought 
will not only directly affect the posses- 
sory or proprietary title to land but if 
passed will be of little consequence as a 
suit for possession will have to follow, 


Pran Kumar y, Paritosh Sanyal 


“must fail, 
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if the defendants are to be evicted. In 
view of the principles enunciated in AIR 
1942 Cal 245; AIR 1971 SC 761 an 
AIR 1972 SC 2685 (supra) it was incum- 
bent on the plaintiffs to seek the further 
reliefs including that of “possession” and 
in the absence thereof, as also for the 
other reasons indicated above, the suit 
Į also accept the contentions 
of the defendant that this suit is barred] ` 
by limitation. In my view there can be 
no right to sue unless there is first an 
accrual of the right asserted, followed 
by its infringement by a clear and un- 
equivocal threat, From the admitted 
facts Ex. “B” it appears that such right | 
to sue accrued to the plaintiffs on Sept, 
1, 1967, when the decree and sale of the 
premises in favour of Jamela Begum the 
defendant No. 2 was set aside, and the 
defendants admittedly being in posses- 
sion did not vacate the premises after 
receipt of the demand letter dated Sept. 
6, 1967. This suit not being filed within 
3 years from that date is clearly barred 
by limitation. There is little basis for 
the submission that there have been 
fresh invasions to the plaintiffs rights. 
For all the reasons indicated above I 
answer the issues raised as follows :—~ 

Issue No, 1 — (a) Yes, this is a suit 
for land within the meaning of Cl. 12 
of the Letters Patent, 


(b) No, as the land is situated outside 
local limits of the Original Jurisdiction 
of this Court, P 

Issue No. 2 — No, The suit fs not in 
compliance of S. 34 of the Specific Relief 
Act, 1963. 

Issue No. 3 — Yes, 
by ‘limitation. 


20. By reason of the answers to the 
above issues, this suit is dismissed. Each 
oi the appearing defendants will be en- 
titled to costs, 


The suit is barred 


Suit dismissed. 
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Pran Kumar Dey, Appellant v. Pari~ 
tosh Sanyal and others, Respondents. 


A. F, A, O. No, 71 of 1976, Dj- 22-3 
1977, 

Civil P. C.. (1908), S. 47 —. Order re- 
fusing to stay execution of decree on the 


ground that suit challenging the decree 
as nullity is filed — Order does not come 
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under the purview of the section — Suck 
an order is merely interlocutory’ and has 
not the characteristic of a decree under 
S. 2 (2) — Not appealable. (1897) ILR 24 
Cal 725 (FB); AIR 1915 Cal 122 and AIB 
1940 Cal 257, Applied. (Para 4 


Anno: AIR Comm. C. P. C. 9th Edn, 
S. 47, Notes 94-B, 28, 30. 
Cases Referred: Chronological 


AIR 1940 Cal 257 : 44 Cal WN 364 4 
AIR 1915 Cal 122 : 20 Cal LJ 512 3 
(1911) 14 Cal LJ 489 3 
(1901) ILR 24 Mad 358 3 
(1897) ILR 24 Cal 725 (FB) 4 
(1894) ILR 21 Cal 473 3 


N. K. Mitra, for Appellant; S. P. Mitter 
end S. P. Roy Chowdhury, for Respon- 
dents. i 


JUDGMENT :— This Second Miscel- 
laneous Appeal is by the judgment-deb- 
tor in a Title Execution Case No. 38 of 
1966 before the First Court of Munsif at 
Krishnanagar against the order of dis- 
‘missal of the first miscellaneous appeal 
passed by the Subordinate Judge at 
Nadia arising out of an order of th 
learned Munsif of the executing court re- 
fusing to stay the execution proceedings 
on the prayer of the judgment-debtor. 


The relevant facts may be stated in 
brief. A decree was obtained against the 
judgment-debtor and the title execution 
case was started for execution of the 
said decree for recovery of possession. 
The judgment-debtor, it appears, filed a 
suit for declaration that the decree ob- 
tained by the decree-holder-respondents 
was a nullity. Before that in connection 
with the decree the defendant went up to 
the High Court in second appeal, but was 
unsuccessful. The defendant got suffi- 
cient time to vacate the premises in fav- 
our of the plaintiffs. The learned Munsif 
of the executing court considered the ap- 
plication for stay of execution till the 
disposal of the suit filed by the judg- 
ment-debtor for a declaration that ths 
decree is a nullity. On consideration of 
the facts and circumstances, the learned 
Munsif felt that there was no just reason 
for staying the execution and that in casa 
of such stay, the injury would be don? 
to the decree-holder. The executing 
court, therefore, did not think it just to 
stay the proceedings and rejected th2 
prayer of the judgment-debtor. Against 
that order, the first miscellaneous appeal 
was filed before the District Judge and 
the miscellaneous appeal was disposed of 
by the Subordinate Judge on 15-3-197€. 
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On an objection from the side of the de- 
cree-holder it was held by the learned 
Subordinate Judge that the order com- 
plained against was not’ an appealable 
order under O. 43, R. 1 of the Civil P. C. 
The application for stay was filed by the 
judgment-debtor under O. 21, R. 29 of 
the Civil P. C. and as such the said order 
refusing to stay execution proceedings 
was not appealable. The appeal was, 
therefore, dismissed. It may be noted 
that the learned Subordinate Judge held 
that the application was not under S. 47 
of the Civil P. C. and, therefore, the 
question of appeal did not arise. Against 
the dismissal of the appeal on the ground 
stated, the present second miscellaneous 
appeal was filed. 


2 Mr. N. K. Mitra appears on behalf 
of the appellant and Mr. S. P. Mitter as- . 
sisted by Mr. S. P. Roy Chowdhury op- 
posed the appeal. 


3. At the very outset Mr. S, P. Mitter 
contended that the instant appeal is not 
maintainable as the order passed ty the 
executing court which was the subject- 
matter of the first miscellaneous appeal 
was not appealable:- and, therefore, the 
present appeal should be dismissed. Mr. 
N. K. Mitra, the learned Advocate ap- 
pearing for the appellant has submitted 
that in fact this was virtually an appli- 
cation under S. 47 of the Civil P. C. and 
as such the order was appealable. In 
view of the facts already stated, it is 
quite clear that the judgment-debtor 
wanted to have the execution proceed- 
ings stayed on the ground that he had 
already filed a suit for a declaration that 
the decree was a nullity. The question, 
therefore, is whether the application of 
the judgment-debtor can be treated as 
an application under S. 47 of the Civil 
P. C. or that the order refusing to stay 
the execution proceeding is an order 
passed under S. 47 of the C. P. C. In 
this connection the decision of the Divi- 
sion Bench of this Court in the case of 
Rama Prosad v. Anukul Roy Chowdhury 
reported in 20 Cal LJ 512 : (AIR 1915 
Cal 122) may be looked into. I am con- 
veniently quoting the relevant portion: ` 


On the other hand, when the Court has 
refused to stay execution of a decree, on 
application made, not on the ground that 
the decree was incapable of execution, 
but on the ground that as a proceeding 
to test the validity of the decree was 
still pending, no execution should be 
allowed till its termination, it cannot be 
said that the order does in any wey de- 
termine a question relating to the rights 
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and liabilities. of the parties with refer- 
ence to the relief granted by the decree. 
An order of this nature is of an interlocu- 
tory character and does not involve, 
directly or indirectly, an adjudication of 
the rights and liabilities of the parties, 
Mohabir Prosad v. Adhikary Kunwar, 
(1894) ILR 21 Cal 473; Srimanitu v. Sri« 
mantu, (1901) ILR 24 Mad 358; Srinivas 
„Prosad v. Kesho Prosad (1911) 14 Cal LJ 
489. We are consequently of the opinion 
that the order of the Subordinate Judge 
refusing to stay execution is not an order 
under S. 47, which has the characteristics 


~ of a decree under S. 2 and is appealable 


as such. 


4. In the E case also the judg- 

ment-debtor wanted to stay the proceed- 
ings of the execution on the ground that 
.- ihe has filed a suit to chellenge the vali- 
dity of the decree. This order, therefore, 
does not come under the purview of S. 47 
of the Civil P. C. and it does not deter- 
mine any question relating to the ‘rights 
and liabilities of the parties or touching 
the discharge or satisfaction of the de- 
cree. Not the interlocutory orders but 
only those orders passed in the execution 
proceeding which have conclusively de= 
termined the rights and the liabilities of 
the parties come under the purview of 
S. 47 of the Civil P. C. In the case of 
Nafar Chandra v. Kalipada (44 Cal WN 
364) : (AIR 1940 Cal 257) it has been 
held: : 
The combined effect of S. 47 and S, 2 (2) 
of the Code is that an order in execution 
proceedings is a decree in so far as re~ 
gards the Court passing it, it conclusively 
determines a question relating to the 
rights and liabilities of the parties with 
reference to the relief granted by the 
decree. 


In that case the referənce to the Full 
Bench decision in Jogodishury v. Kailash 
((1897) ILR 24 Cal 725 at 737) was made, 
The order of the executing court in the 
present case has been rightly held by the 
learned Subordinate Judge below as not 
appealable and hence the present appeal 
-is not maintainable. 


5. Now the question is whether to 
avoid delay and unnecessary wastage of 
time, the matter can he disposed of by 


` -this Court. Of course I can treat . the 


‘memo of this appeal filed before . this 
Court as a revisional applicaticn in res~ 
pect of the order passed by the executing 
court and to avaid further harassment to 
the decree-holder and unnecessary sus- 
pense in the mind of the parties, I here- 


Lohia Trading Co. v: Central Bank of India 


` the decree the 
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by treat the same as an application in 
revision. The only point for considera- 
tion in this case. -therefore, is whether 
the order passed by the learned Munsif 
of the executing court can be interfered 
with in this revisional application. First 
of all I find that the learned Munsif has 
thought it fit to hold, considering the 
facts he has stated, that the execution 
case should not be stayed, for if it is 
stayed there will be injury on the de- 
cree-holder and he thought it wise and 
judicious not to allow the prayer of the 
judgment-debtor. It appears that against 
judgment-debtor went 
up to the High Court in second appeal 
and that was dismissed. Now after being 
unsuccessful in the second appeal, the 
judgment-debtor has started a new suit 
for a declaration that the decree was a 
nullity. The matter is long pending, 
Nothing has been shown to suggest that 
the decree is prima facie a nullity. I doe 
not find anything te suggest that the 
order of the learned Munsif was without 
jurisdiction or hit by the infirmities men- 
tioned in S. 115 of the Civil P. C. so as 
to be interfered with in this revisional 
application. 

6. The revisional application is thus 
rejected. The execution case shall pro- 
ceed according to law. I, however, pass 
no costs in this application. 

7. The office is to note that the memo 
of appeal has been treated by me as revi« 
sional application and the matter be 
Snown in the register as such. 


Revision rejected, 
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Lohia Trading Co., Plaintiff v. Central 
Bank of India and another, Defendants, 
Suit No. 1937 of 1956, D/- 15-9-1977. 
Contract Act (9 of 1872), S. 72 — Mis- 
take — Nature of mistake envisaged by 

S, 72. 


Stock of papers belonging to the seller 
was deposited in the Bank. Bank agreed 
to issye delivery orders, in favcur of 
purchaser to the warehouse upon pay- 
ment of value against the instruction of 
the seller, Purchaser deposited certain 
sum whereupon the Bank issued defec- 
tive delivery orders with the result that 
the warehouse did not accept to act upon 
the same. The Bank did not rectify nor 
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issued -fresh delivery orders. The pur-- 


chaser filed a suit for refund of the sum 
paid. Held that Section 72 envisages 
only those cases where money is paid 
under a belief that it is legally due and 
this belief is mistaken. The purchaser 
paid the money to the Bank as a price 
of goods, with his eyes wide open on the 
basis of an arrangement with the seller, 
the owner of goods. There was no ques- 
tion of mistake. Section 72 was not ap- 
plicable. Case law discussed. (Para 12) 

Anno: AIR Manual (3rd Edn.), Con- 
tract Act, S. 72, N. 2. 


Cases Referred: Chronological Paras 
AIR 1977 SC 1454 © Hn 
AIR 1967 SC 540 . 10 
AIR 1962 SC 1764 10 
AIR 1954 SC 758 10 
AIR 1953 SC 235 10 
(1908) 12 Cal WN 393 (PC) 10 


Bagchi, for Plaintiff; H. M. Dutt, for 
the Bank. 


ORDER :— The claim in his suit is one 
for refund of a sum, of Rs. 7,381/12/-. The 
case in the plaint is that, the plaintiff had 
purchased several lots of paper from the 
defendant No. 2 which remained deposit- 
ed with the defendant No. 1 hereinafter 
referred to as the Bank. It was agreec 
by and between the parties that the plain- 
tiff would take delivery of the said paper 
from the Bank, upon payment of its 
value against instructions of the defen- 
dant No. 2. The Bank in turn, agreed to 
fssue delivery orders in favour’ of the 
plaintiff to the warehouse, where the 
paper is stored, free from warehouse and 
other charges. Pursuant to this agree- 
ment, it is alleged. that the plaintiff paid 
the Bank a sum of Rs. 1,581/12/- in ac- 
cordance with the first delivery instruc- 
tions issued by the defendant No. 2, bus 
in breach of the agreement and the 
instructions of the defendant No. 2 the 
Bank issued defective .delivery orders 
making the plaintiff liable to pay a sum 
of Rs, 86/14/- as warehouse charges. By 
a letter dated April 11, 1955, it is alleged 
the Bank accepted its mistake and agreed 
to grant the plaintiff a deduction of the 
sum of Rs. 86/14/~ and further promised 
to issue proper delivery orders in respect 
of the remaining stock yet to be deliver- 
ed. The plaintiff thereupon after deduct- 
ing the said sum of Rs. 86/14/- paid’ to 
the Bank a sum of Rs. 7,381/12/-. Tha 
Bank on April 18, 1955, it is alleged 
issued four defective delivery orders 
making the plaintiff liable for warehouse 
charges and without a correct description 
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of -zhe lots resulting in the Bengal Bond- 
ed Warehouse refusing to accept and/or 
to act upon the same. In spite of de-_ 
mands the Bank neither rectified nor 
issued fresh delivery orders to enable 
the plaintiff to take delivery of tne said 
parer. Alternatively, it is pleaded that 
the Bank by its acts and/or conduct 
rat-fied the contract. The plairtiff in 
these circumstances has claimed a re- 
furd of the.sum paid as also loss and 
Gamages against the Bank. At the trial 
however, only the claim for refund of a 
sun of Rs. 7,381/12/- was pressed. No 
relef was claimed against the deiendant 
No 2. 

£. Only the defendant No. 1 has enter- 
ed appearance and has filed a written 
statement. It is inter alia denied that 
there was any agreement betwe2n the 
Bank and the plaintiff, and it is contend- 
ed that there was no privity of contract 
be-ween the plaintiff and the Bank. It 
is further denied that Rs. 7,381/12/- was 
pad by the plaintiff to the Bank in con- 
siceration of any agreement as alleged. 
It is also denied that the Bank ratified. 
the contract between the plaintiff and 
the defendant No. 2 in any way or that 
there was any obligation on the part of - 
the Bank to, issue a full and clear deli- 
very order in favour of the plaintiff as 
alleged. : 


3. By consent of the parties, the 
Judge’s briefs of Correspondence and 
Dccuments were tendered as Ext, ‘A’ 
areal formal proof of the documents there- 
in was dispensed with. 


4, The other relevant Exhibits being 
(a. letter dated December 19, 1956 from 


th2 plaintiff's Solicitors to the Solicitors - , 


fo> the Bank furnishing particulars of 
the agreement pleaded, (b) letter dated 
March 30, 1955 from the plaintiff zo the 
Benk enclosing the first delivery instruc- 
tiens received from the defendant No. 2, 
(c letter of June 10, 1965 from the Bengal 
Bended Warehouse, (d) Four Delivery 
Orders all dated April 14, 1955 issued by 
the Bank and (e) the original statement 
of Account of the defendant. No. 2 with 
tke Bank, tendered as Exts. ‘1’, ‘2’, ‘3’, 
‘4, ‘5’ respectively. 

5. The following issues wers raised 
aad settled at the trial :-— 


ISSUES. 


+(a) Was there any agreement between 
the plaintiff, the defendant No. I and the 
defendant No. 2 as alleged in pera. 5 of 
tre plaint ? 
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(b) If not, was there any ratification by 
the defendant No. 1 of the Contract be- 
tween the plaintiff and the defendant 
No. 2 as alleged in para. 15 of the plaint ? 

2 (a) Was the defendant No. 1 obliged 
to issue a full and clear delivery order 
for 778 reams free of all charges against 
payment of Rs. 7,381/12/-? If so, did 
the 4 delivery orders issued by the de- 
fendant No. 1 meet the said require- 
ments ? P 

2((b) Did the defendant No. 1 receive 
payment of Rs. 7,381/12/- from the plain- 
tiff on account of or for the plaintiff? 

3. Was there no privity of contract be- 
tween the plaintiff and the defendant 
No. 1 as alleged in para. 7 of the written 
statement ? 

4, Is the plaintiff entitled to a refund 
of Rs. 7,381/12/- from the defendant 
No. 1? 

5. To what reliefs, if any, is the plain- 
tiff entitled ? 

6. One Banarasi Lal Lohia an erst- 
while . partner of the plaintiff gave evi- 
dence for the plaintiff. He stated that 
after receiving a cheque from the plain- 
tiff the Bank issued four delivery orders, 
all of which were defective anc contrary 
to the instructions of the defendant No. 2. 
He further stated that the delivery orders 
also contained mistakes in the description 
of the goods. Upon presentment of the 
delivery orders to the Bengal Bonded 
Warehouse, delivery was refused. In 
spite of several requests the Bank never 
took steps to correct the mistakes ap- 
pearing on the delivery orders and as a 
result thereof, the plaintiff could not 
obtain delivery of the papers. He stated 
that although the papers were purchased 
from the defendant No. 2, Mr. N. Mu- 
kherjee of A. Mukherjee & Co., the pur- 
chase price thereof was paid directly to 
the defendant Bank by a cheque in its 
name. 


7. The Bank called two witnesses, 
The first Bholanath Mitra is an Officer of 
the Bank since 1955-56. He stated that 
the defendant No. 2 had overdraft facili- 
ties with the Bank and pledged with it 
certain stock of paper which goods were 
stored with-the Bengal Bonded Ware- 
house in the name of the Bank A/c. N. 
Mukherjee the defendant No. 2. There 
was never any agreement between the 
Bank and the plaintiff On instructions 
received from the defendant No. 2, a sum 
of Rs. 7,381/12/~ was credited to his ac- 
count on April 13, 1955. He admitted, 
instructions received were to deliver 
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goods free of warehouse charges and by 
mistake the words “against payment of 
all charges” had not been scored through 
in the printed delivery orders. He ad- 
mits further that the delivery orders 
were not issued in accordance with in- 
structions of defendant No. 2. 


8 The only other witness of the Bank 
was one Pasupati Nath Roy an employee 
of the Bengal Bonded Warehouse As- 
sociation. His evidence is of little re- 
levance. 


9. Mr. H. M. Dutt, learned counsel for 
the Bank contended that the papers in 
question were admittedly purchased by 
the plaintiff from the defendant No. 2 
The Bank was merely holding the same 
against a: cash credit overdraft account 
of its constituent, and there was no 
agreement whatsoever between the plain- 
tiff and the Bank. This was borne out 
by the letters of the plaintiff and the 
particulars furnished in para. 5 of the 
plaint. 


10. There was also no oral evidence 
on behalf of the plaintiff that there is 
any agreement between the plaintiff and 
the Bank. He contended that the defen- 
dant No. 2 being the principal, there was 
no question of any ratification by the 
Bank and Ss. 196 and 198 of the Indian 
Contract Act did not assist the plaintiff. 
In this context he cited Raja Rai Bhag- 
wat Dayal Singh v. Debi Dayal Sahu re- 
ported in (1908) 12 Cal WN 393. Citing 
the decisions in Shanti Prasad Jain v. 
Director of Enforcement reported in AIR 
1962 SC 1764 and Jammu Kashmir Bank 
Ltd. v. Attar-ul-Nisa reported in AIR 
1967 SC 540 he argues that the relation- 
ship between the Bank and its customer 
is one of debtor and creditor, and money 
having been credited- to the account of 
its constituent, is not refundable without 
his consent. He further relies on $S. 230 
of the Indian Contract Act and contends 
that an agent cannot personally enforce 
nor be bound by contracts on behalf of 
the principal, Mr. Dutt finally argues 
that the plaint discloses no cause of action 
against the Bank and cites Messrs. 
Trojan & Co. v. Nagappa Chettiar report- 
ed in AIR 1953 SC 235 and Sheodhari Rai 
v. Suraj Prasad Singh reporied in AIR 
1954 SC 758 at p. 760. 


11. Mr. Bagchi, learned Advocate for 
the plaintiff submits that the gist of the 
contract between the plaintiff and the 
defendant No. 2 being communicated to 
the Bank as would be borne out by Exhi- 
bit ‘A’, there was by implication a tri- 
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partite agreement, which was accepted 
by the Bank. When the Bank accepted 
the instructions of the defendant No. 2 
to deliver on terms directed by the 
latter and asked the plaintiff to make 
payment to the Bank, by implica- 
tion thereby the Bank accepted the 
agreement. He contends that the deli- 
very orders issued by the Bank were not 
as Agent of the defendant No. 2 inasmuch. 
as it’ is the evidence of the Bank’s wit- 
ness that the defendant No. 2 could not 
have taken delivery of the goods in- 
dependently direct from the Warehouse, 
otherwise than under orders from the 
Bank, He argues further the Bank having 
agreed to refund Rs. 86/14/- which the 
plaintiff was not liable to pay, it became 
a party to the said transaction. Mr. 
Bagchi however conceded, no tripartite 
agreement has been proved and argues 
by subsequent conduct the Bank ratified 
the agreement between the plaintiff and 
the defendant No. 2. Relying on S. 72 of 
the Indian Contract Act Mr. Bagchi fur- 
ther contends that in any event a persor 
to whom money has been paid by mis- 
take must repay or return it. He argues 
that the plaintiff in the mistaken belief 
that he would obtain delivery of the 


paper, paid on the basis of the letter ` 


written by N. Mukherjee at page 3 of 
Ext. ‘A’ and also on the mistaken belief 
that the Bank would issue proper deli- 
very instructions upon receipt of the 
money. He contends that for doing jus- 
tice even if the pleadings are defective 
relying on Exhibits the Court can pass & 
decree for refund. He cited in suppor: 
the decision in Surendra Nath Sud v 
Standard Vacuum Oil Co. reported: in 
AIR 1977 SC 1454. 


12. After giving a careful considera- 
tion to the submissions made by the par- 
ties I am unable to accept the submis- 
sions of the advocate for the plaintiff. 
Neither from the oral evidence and/o= 
documentary evidence on record, can this 
Court infer that there was an agreemenz 
between the plaintiff, the defendan: 
No. 1 and the defendant Bank as alleged 
in para, 5 of the plaint. I am constrained 
to hold therefore that there was no pri- 
vity of contract between the plaintiff and 
the defendant No. 1. It has been th= 
consistent case of the plaintiff in the cor- 
respondence tendered as Ext. 'A’ that th: 
agreement was between the plaintiff and 
the defendant No. 2, a constituent of th= 
defendant Bank and that the Bank wa 


merely acting on his instructions .as az 
Agent of the Constituent. As such the 
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case of ratification by the Bank has no 
basis whatsoever. Section 72 of the 
Indian Contract Act does not appeer to 
be applicable to the facts and circum- 
stances of this case at all. Section 72 
envisages only those cases where money 
is paid under a belief that it is 
legally due and this belief is mistaken. 
It is either under a mistake of law or 
fact that money is paid, whereas there 
was no liability to pay. In the instant 
ease no such question arises, as money 
was not paid under any mistake. The 
plaintiff paid the money to the Bark as 
price of goods, with its eyes wide open 
on the basis of an arrangement with the 
defendant No. 2, the owner of the goods. 
Therefore, onthe facts of the case, there 
is no question of mistake. The plain- 
tiffs grievance in this instant case has 
been that proper delivery orders were 
not issued by the defendant Bank result- 
ing in it not being able to obtain del-very 
of the paper which it had purchased . 
from the defendant No. 2, and in para. 25 ` 
of the plaint, the basis for claiming re- 
fund is alleged to be breach of cortract 
by not issuing delivery orders frea of 
warehouse charges. In these circum- 
stances and on the basis of the decisions 
cited, I am unable to accept the conten- 
tions on behalf of the plaintiff. The 
issues are accordingly answered as 
follows :— 

1 (a) No. 

1 (b) No. ; 

2(a) Yes, the defendant No. I as per 
instructions of its constituent was obliged 
to issue a full and clear delivery order 
free of warehouse charges against pay-. 
ment of Rs. 17,381/12/-. The detivery 
orders issued by the defendant No. 1 did 
not meet the requirements inasmuzh as 
the same were not free of charges nor 
were the delivery orders clear and un- 
ambiguous. 

2 (b) The defendant No. 1 received the 
payment of Rs. 7,381/12/- from the >lain- 
tiff as per the instructions of its consti- 
tuent, the defendant No. 2 on his account 
and not on account of or for the plaintiff, 

3. There was no privity of contract be- 
tween the plaintiff and the defendant, 
No. 1. 

4, In view of the answer to issues 
Nos. 1 (a), 2 (b), 3 and also inasmuch as I 
have held that S, 72 of the Indian Con- 
tract Act is not applicable to the facts of 
the case, the plaintiff is not entitled to a 
refund from the defendant No. T, 

5. None. 


13. The suit is accordingly dismissed, 
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14. In view of the admitted facts that 
the delivery orders were defective and 
the plaintiff did not obtain delivery 
thereon, each party will pay and bear 
its own costs. 


15. Although I heve dismissed the 
suit as against the Bank, I would like to 
‘comment that the conduct of the Bank 
in the matter has-been far from com- 
mendable. The Bank was in complete 
control over the goods in question 
namely the paper stored in the Bengal 
Bonded Warehouse. It is not the case 
of the Bank that it has any doubts or 
any misconception about the transaction 
as between the plaintiff and the defen- 
dant No. 2. In that background the Bank 
carelessly and/or negligently issued de- 
dective delivery. orders which it stub- 
bornly refused to amend and/or to issue 
fresh instructions causing the plaintiff 
undue harassment as also loss. The 
Bank which is now a Nationalised In- 
stitution, is expected to have greater 
consideration towards its constituents 
and towards the public in general. 
Abiding by the rules of a technical for- 
mula may absolve the Bank from a legal 
liability but at the same time may invite 
comments as to its bona fides and com- 
mercial honesty, . 
Suit dismissed. 
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Metal Press Works Ltd., Petitioner v. 
.J. K. & Sons, Respondent. 


A. F. O. D. No. 164 of 1966, D/- 28-4- 
1978.* 


(A) Civil P. C. (5 of 1908), Ss. 100-101 
— Second appeal — Subsequent events 
— Change in law during pendency of 
suit — Appellate Court is bound to con- 
sider it. 


In moulding relief to be granted in the 
exercise of appellate jurisdiction the 
Court has power not only to correct error 
in the judgment under review but to 
make such disposition of the case as 
justice requires. And in determining what 
justice does require, the Court is bound 
to consider any change, either in fact or 
in law, which has _supervened since the 


*(Against judgment of A. N, Ray, J., D/- 
9-6-1966). ; 
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A.LR, 


_judgment was entered. AIR 1957 SC 875, 


Rel. on, i ` (Para 11) 

Anno: AIR Comm. C. P. C. (9th Edn), 
Ss. 100-101, N. 61-A.. 

(B) W. B. Premises Tenancy Act (12 
of 1956), S. 17 (4) proviso (as amended 
by W. B. Act 30 of 1969) — Applicability 
— Section is applicable to pending 
appeals — Original Decree No. 164 of 
1966, D/- 9- -6-1966 (Cal), Reversed, 

(Paras 10, 12) 


(C) W. B. Premises Tenancy Act (12 
of 1956), S. 17 (4) Proviso (as amend- 
ed by W. B. Act 30 of 1969) — Default 
in payment of rent — Protection against 
when available — Original Decree No. 164 
of 1966, D/- 9-6-1966 (Cal), Reversed. 

The words, “he has again made default 
in payment of rent for four months” 
occurring in the proviso to S. 17(4) means 
that there is more than one default of 
four months. In other words, there must 
be default for four months at least on 
the second cceasion, Thus where the 
tenant had not obtained relief on an 
earlier occasion under sub-s. (4) of 8.17 
or under the prov:so thereto and there 
has been no default of four months on 
the part of the tenant for the second 
time within a period of twelve months, 
the tenant is entitled to relief against 
eviction under the proviso to S. 17 (4) if 
the tenant has made deposits as required 
by sub-s, (2) of S. 17. Original Decree 
No. 164 of 1966, D/- 9-6-1966 (Cal), 
Reversed. AIR 1973 Cal 204 (5B), Fol. 

(Paras 14, 18) 

(D) T. P. Act (4 of 1882), S. 114 — 
Applicability —- Section does not apply 
to a case of forfeiture under the W. B. 
Premises Tenancy Act. (W. B, Premises 
Tenancy Act (12 of 1956}, 5S.-17). (1966) 


70 Cal WN 676, Foll. (Para 21) 
Anno: AIR Comm, T, P. Act, (4th 

Edn.), S. 114, N. 1. 

Cases Referred: Chronological Paras 


AIR 1973 Cal 204 (3B) 8,-16 
(1968) 72 Cal WN 155 15, 17 
(1966) 70 Cal WN 676 | 21 
AIR 1965 SC 101 21 


AIR 1965 Cal 398:59 Cal WN 399 21 
(1965) Appeal No. 142 of 1963, D/- 5-5- 


1965 (Cal) 21 
AIR 1957 SC 875 ll 
HAZRA, J.:— The appellant, Metal 


Press Works Limited (hereinafter refer- 
red to as the tenant’ has filed this appeal 
on July 25, 1966 from the decree dated 
June 9, 1966 passed by A. N. Ray, J. in 
favour of the respondent J. K. & Sons 
(hereinafter referred to as the landlord) 
in a suit for possession of portion of 
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premises No. 165, Lower Chitpur Road, 
Calcutta ‘(hereinafter referred to as the 
premises) and for mesne profits, The 
facts and circumstances relating to this 
appeal are briefly ‘as follows: 


2. In August 1959, by an agreement 
in writing the landlord agreed to let out 
the premises from Aug. 
_ tenant at a total monthly rent of Rs. 900/- 
inclusive of owners’ and occupiers’ share 
of muncipal taxes, but exclusive of elec- 
tric light and fan charges which the 
tenant agreed to bear. The agree- 
ment provided that the tenant shal_ 
pay to the landlord the tota- 
rent of Rs. 900/- within-15th day of eack 
and every calendar month for the month 
immediately preceding. By the agree- 
ment, the tenant declares that should 
the tenant at any time fail to pay ren 
for two consecutive months or make anr 
breach of any of the terms mentioned 
in the agreement the landlord would be 
at liberty to eject the tenant. Pursuan: 
to the agreement the tenant went inte 
occupation of the premises as suck 
monthly tenant from Aug. 1, 1959, Om 
June 10, 1962, the tenancy was terminated 
on behalf of the landlord by a notice te 
quit on the expiry of the last day of 
July 1962. It is stated in the notice thai 
the tenant has failed to pay rent and 
other charges from Jan. 1962. On Sept 
22, 1962, the landlord filed the suit 
against the tenant on the ground that th= 
tenant has failed and neglected inspite of 
demands to pay rents for the months ot 
Jan. 1962, Feb. 1962, March 1962, April 
1962 and May 1962 or any portion af 
such rent. The claim of arrears of rent 
fn the suit was for Rs. `4,500/-. 
plaint, the mesne profit was claimed at 
the rate of Rs. 70/- per day from July 1. 
1962 as the tenant was in wrongful 
occupation. . 


3. Written statement was filed by th2 
tenant on March 5, 1963. 
admitted the tenancy agreement, but 
stated that the rate of rent was Rs. 740/- 
per month. With regard to the agreement 
in writing the tenant stated that th= 
agreement was not registered and as sucn 
inadmissible. 


4. On Dec. 21, 1962, the tenant mada 
an application under S. 17 (2) of th= 
Bengal Premises Tenancy Act, 1956 (here- 
inafter referred to as the Act) for deter- 
mination of the dispute as to the amourt 
of rent payable by the tenant to th= 
landlord and for an order that pending 
the final determination of the dispute a 


Metal Press Works v. J. E. & Sons (Hazra J.) 


1, 1959 to the- 


In th2. 


The tenant . 
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preliminary order in terms of S. 17 (2) (a) 
of the Act be made and for liberty to 
dedosit monthly rent as would be adju- 
dicated upon by the Court, 


5. On Feb. 19, 1963 a preliminary 
order was passed under S. 17 (2) (a) of 


the Act holding, inter, alia, that (a) 
Rs 9,000/- is due from the tenant for 
the period- from January 1962 to Oct. 


1952 both inclusive; (b) Rs. 160/- is due 
from the tenant for the month of Nov. 
1952 and (c) Rs. 1,800/- is due from the 
tekant for the months of Dec, 1962 and 
Jan. 1963, It was ordered that the tenant 
will deposit or pay Rs. 900/- per month 
and month by month by 15th dey of 
each successive month with effect from 
Feb. 1963, the first of such deposit to be 
made by 15th of March 1963. 

$. On June 4, 1963 final order: was 
pessed u/s. 17 (2) (b) of the Act determin- 
inz the rate of rent payable by the tenant 
at Rs. 900/- per month. | 

7. When the suit came up for Hears i 
inz before A. N. Ray, J. sub-s. (4) of 
S. 17 of the Act was then as follows: 

“Sub-section (4): If a tenant makes 
deposit or payment as required by sub-. 
sez. (1), sub-s. (2) or sub-s. (2A) no 
decree or order. for delivery of possession 
of the premises to the landlord on the 
ground of default in payment of rent by 
the tenant shall be made by the Court 
but the Court may allow such costs as it 


may deem. fit to the landlord: 


Provided that a tenant shall not be 
ertitled to any relief -under this sub- 
section if, having obtained such relief 
or.ce in respect of the premises, he has 
again made default in the payment of 
rent for four months within a period of 
twelve months.” 


In view of the proviso to sub-s. (4) 
waich stood at that time the tenant was 
not entitled to get the benefit of protec- 
tion against the eviction as it was a case 
of default in payment of rent for four 
months within a period of twelve months. 
A- the trial, the tenant did not raise the 
ccntention regarding the validity of the 
notice, but raised the point that relief 
against forfeiture for mon-payment . of 
rent be granted under S. 114 of the T.P: 


. Ast, 1882. The suit was tried on the fol- . l 


lowing issues: 


1. Is the plaintiff entitled to mesne a 


profits? IË so, at what rate? 

2. Is the defendant entitled to relief 
against forfeiture ? 

3. To what relief is the plaintiff 


` entitled ? 
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With regard to issue No. 1, the 
Judge held that the measure of 
profits should be Rs. 1.25 per sq, ft. and 
that the landlord is entitled to mesne 
profits at that rate for 1600 sq. ft. oc- 
cupied by the tenant from Aug. 1, 1962 


learned 
mesne 


till delivery of possession. With regard 
to forfeiture, issue No. 2, the learned 
Judge held that the tenant is not enti- 


tled to any relief against forfeiture. 
With regard to issue No. 3, the learned 
Judge held that the landlord is entitled 
to a decree for possession. 

8. In the appeal before us Mr. Hirak 
Mitter with Mr. P. Nath for the appel- 
lant tenant has first contended that the 
learned Judge was not right in his deci- 
sion that tenant is not entitled to relief 
against forfeiture under S. 114 of the 
T. P. Act, He has also contended that the 
decision of the learned Judge with re- 
gard to mesne profits was erroneous. On 
the third day of argument, however, 
Mr. Mitter has taken a point which has 
the effect of shortening the further con- 
tentions in this appeal, He has argued 
thet during the pendency of the appeal 
proviso to sub-s. (4) of S. 17 of the Act 
has been substituted by a new proviso. 
Under the new proviso, the landlord is 
not entitled to a decree for’ possession 
against the tenant. He submits that in 
view of substituted proviso to sub-s. (4) 
of S. 17 the decree for possession passed 
by the learned Judge should be set aside. 
In this respect he has relied on the 
decision of the Special Bench of this 
Court in Jamuna Prasad Chowrasia v, 
Kisorilal Poddar, AIR 1973 Cal 204: 77 
Cal WN 278. À 

9. Sub-section (4) of S. 17 of the Act 
has been amended by the West Bengal 
Premises Tenancy (Amendment) Act, 1969 


(West Bengal Act 30 of 1959). The 
Amendment Act says that it shall be 
deemed to have come imto force on 


Aug. 26, 1967 and for the existing pro- 
viso to sub-s, (4) the following proviso 
shall be substituted: 


“Provided that a tenant 
entitled to any relief under this sub- 
section if, having obtained such relief 
once in respect of the premises, he has 
again made default in the payment of 
rent for four months within a period of 
twelve months.” 

19. Section 5 of the Amendment Act 
gives retrospective effect to the amend- 
ment made. It says that this Act shall 
have effect “in respect of suits including 
appeals which are pending at the date of 
ee ees of this Act.” 


shall not be 
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li. In any event, it is` well settled 
that in moulding relief to be granted in 
the exercise of our appellate jurisdiction 
we have power not only to correct error 
in the judgment under review but to 
make such disposition of the case as 
justice requires. And in determining what 
justice does require, the Court is bound 
to consider any change, either in fact or 
in law, which has supervened since the 
judgment was entered. (See Surinder 
Kumar v, Gian Chand, AIR 1957 SC 875 
at p. 876). 


12. So, Mr. Mitter is right in his 
submission that for the purpose of decid- 
ing this appeal the new proviso to sub- 
sec. (4) of S. 17 is attracted. Now, two 
questions arise for consideration. What 
is the meaning and effect of this new 
proviso ? Does the new proviso apply to 
the case of the tenant in this appeal te 
give it protection against eviction ? 


13. As I read the proviso, it seems to 
me that after the amendment, the new 
substituted proviso has given further 
protection to the tenant against eviction 
on the ground of default in payment of 
rent. Under the new proviso the land- 
lord shall not get a decree for possession 
against a tenant who makes deposit in 
payment of rent as required by sub- 
sec. (1) or (2) or (2A) of S.17. The 
new proviso to sub-s. (4) speaks of the 
tenant who shall not be entitled to any 
relief against eviction. [It says that a 
tenant shall not be entitled to any 
relief if having obtained such relief once 
in respect of the premises he has again 
made default in payment of rent for 
four months within a period of twelve 
months. 


14. The word “again” means “an= 
other time”. It must be at least for the 
second time. Thus. the words “he hag 
again made default in payment of rent 
for four months” means tha? there is 
more than one default of four months. 
In other words, there must be default 
for four months at least on the second 
occasion, 

15. The new proviso. has been inter- 
preted by P., N. Mookerjee, J. in the 
Bench decision in Gour Dev Mukherjee 
v. Purnima Devi, (1968) 72 Cal WN 155. 
Delivering the judgment of the Court, 
the learned Judge said at p. 156 of the 
report: 

Movants Under this new or altered pro- 
viso, the tenant would not be prejudiced 
in the matter of relief under the said 
S. 17 (4) (main part) provided that the 
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default for four months was only of the 
first instance or occasion or, 
words, that there was only one default 
for four months.” `` 


In the facts of that case there was m 
second default for four months on the 
part of the tenant and the tenant com- 
plied with the provisions of 5. 17 (23, 
read with S. 17 (1) in the matter of the 
relevant deposits, Accordingly, in view 
ef the change in law, the decree fcr 
ejectment passed by the Court below wss 
set aside. 

16. The meaning of the expressicn 
“having obtained such relief once” in tke 
proviso after amendment has given rise 
to different arguments as to legislative 
intent. Does it mean the relief obtained 
in a previous suit filed by the landlord 
against the tenant, or does it contem- 
plate the case of a tenant who has com- 
mitted two defaults within a period of 
twelve months before filing of the suit? 
However, Mr. Hirak Mitter has invited 
our attention to the decision of the 
Special Bench of this Court in Jamurna 
Prosad Chowrasia v. Kisorilal Podda, 
AIR 1973 Cal 204: 77 Cal WN 278 
where the amended proviso came up fer 
consideration. In that case reference ‘was 
made under Chap. I, R. 1 (ii) of the 
Appellate Side Rules of the High Court. 
The plaintiff in that case alleged that 
the defendant has defaulted in payment 
of rent for four months within a pericd 
of twelve months, Before the learned 
trial Judge one of the issues was whether 
the defendant was in default in par- 
ment for four months within a period sf 
twelve months by making mo payment 
of rent. The learned Judge held :n 
favour of the plaintiff and passed the 
decree, The new proviso in sub-s. (4) 
came into effect during the pendency of 
the appeal. It was contended on behalf 
of the appellant that since the appellant 
had made deposits in terms of S. 17 (2) 
and since he has mot obtained any relief 
under sub-s. (4) on any earlier occasion, 
no decree or order for delivery of posses- 
sion to the landlord on the ground of 
default in payment of rent by the ap- 
pellant could be made by reason of tke 
aforesaid proviso, It was also argued ™ 
behalf of the appellant that the amerd- 
ed proviso contemplates that if only a 
defaulting tenant after having obtained 
any relief from a Court under sub-s, (4) 
in a suit again commits the same default 
and is again sued for ejectment he can- 
mot in those circumstances get any relief 
under sub-s, (4) in the subsequent sui, 
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It was contended that since the appellant 
had not obtained the above-mentioned 
relief from eviction in an earlier suit he 
was entitled to the relief in the present 
suit, There was difference of opinion be- 
tween the learned Judges in the appeal 
before Division Bench. The contention 
of the appellant was accepted by S. K. 
Mukharji, J. The other learned Judge. 
A. N. Ray, J. on the other hand, accept- 
ed the argument advanced on hehalf of 
the respondent-landlord, The argument 
was that the second default cor:templat- 
ed in proviso to sub-s. (4) of S. 17 is not 
a default which is the subject-matter of 
a second suit and that all the defaults 
referred to in the proviso are defaults in 
the same suit. The contention in sub- 
stance was that where a defaulting 
tenant has made a default in payment 
of rent for four months for the secund 
time within a period of twelve months 
the tenant would not be entitled to the 
relief given by sub-s. (4) of S. 17: 


17. The Special Bench accepted the 
view taken by S. K. Mukharji, J. The 
Special Bench held that the view of 
P. N. Mookerjee, J. in Gour Dev Mukher- 
jee v, Purnima Devi, (1968) 72 Cal WN 
155 did not support the construction 
given to the proviso by A. N. Ray, J. 
Delivering the judgment of the Special 
Bench, Arun K. Mukherjea, J. cbserved: 

“It is nobody’s case that the appellant 
has on an earlier occasion obtained relief 
under sub-s. (4) of S. 17. Therefore, the 
appellant will be entitled to relief under 
the sub-s, (4) this time.” (Page 292, 
para 32 of 77 Cal WN): (at p. 213, 
para 34 of AIR 1973 Cal): 


- Learned Judge further observed : 


“It is nobody’s case that the appellant 
has obtained relief under the said pro-. 
viso in an earlier suit. It is clear, there- 
fore, that no decree of eviction or no 
order for delivery of possession of the 
suit premises could be made in the pre- 
sent suit.” (Page 293, para 33) (of 77 Cal 
WN) : (at p. 213, para 36 of AIR 1973 
Cal). : 


18. The judgment of the Special - 
Bench is binding upon this Court. The - 
facts of the Special Bench case are also 
similar to those of the instant case, On 
the facts of this case also it is nobody's: 
case that the tenant had on an’ earlier 
occasion obtained relief under sub-s, (4) 
of S. 17. It is also mobody’s case that | 
the tenant had obtanied relief under the 
said proviso-in an earlier suit. In any 
event, on the facts of this case there has 


476 Cal. [Prs. 18-24} Metal Press Works v, J. K. & Sons (Hazra J.) 


jbeen no default of four months on the 
‘part of the tenant for the second time 
within a period of twelve months,- So, 
iwhatever construction to the proviso is 
given the tenant.im this case is entitled 
to relief under this sub-section if the 
tenant has made deposits as required by 
sub-s. (2) of S. 17. Now, the question i 
has the tenant done so?’ — l 


19. On behalf of the tenant it is 
argued that such deposits have been 
made in terms of orders of the Court 
under S. 17 (2). Mr. Dipankar Ghosh for 
the landlord has, however, argued that 
the first stgae of deposit under S. 17 (2) 
has not been made, He submits - that 
S. 17 (2) contemplates three distinct 
stages of deposit. of rent by the tenant 
in Court. First, the tenant shall within 
the time specified in S. 17 (1) deposit the 
amount admitted by him to be due, 
condly, he must pay or deposit the 
amount in terms of the preliminary 
‘order passed by the Court. Lastly, he 
must comply with the. final order determ- 
- ining the rate of ‘rent and the amount to 
be deposited or paid in -terms of the 
final order. His contention is that al- 
though the last two stages have been 
_complied with, but the tenant has not 
complied with the first stage. I am un- 
able to agree with this contention of 
Mr. Ghose as the section says that the 
tenant shall deposit the amount “admit- 
ted by him to be due” from him. So, it 
seems to me that the first stage of Sec- 
tion 17 (2) has been complied with. In 
any event this point has not been taken 
by the landlord in the application under 
.S.-17 (2) by the tenant; and the tenant 
has complied with the preliminary and 
final orders of the Court under S. 17 (2). 
` From the records of the Court which 
have been summarised in a tabular form 
before us, it appears that the tenant 
made deposits of payments as required 


-under sub-s. (2) of S. 17. : 


20. In this view of the matter no 
decree for possession can be passed 
against the tenant in this appeal. 


21. As the landlord is not entitled to 
decree for ejectment in view of my 
-above finding, question of passing an 
order relieving the tenant against forfei- 
ture under S. 114 of the T. P. Act does 
not arise. In any event, the argument of 
Mr, Hirak Mitter on the point of forfei- 
ture is not acceptable by me in view of 
the decision of the Division Bench con- 
sisting of P. N. Mookerji and D. Basu, JJ. 
in Ganesh C. Nandy v, M/s. J. N. Chat- 
terjee & Bros, (1966) 70 Cal WN 676 


ms 
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where the learned Judges held that Sec-{` 
tion 114 of the .T. P. Act, on its terms, 
would not apply to a case of so-called 
forfeiture under the West Bengal Pre- 
mises Tenancy Act, 1956, on account of 
non-payment of rent,- In. that case the 
learned Judges had referred to the pre- 
vious Bench decision of this Court in 
Deo Chand Singh v. Shah Mohammed, 
69 Cal WN 39¢ : (AIR 1965 Cal 398) but 
did not agree with the same following 
the decision of the Supreme Court im^. 
Mangilal v. Sugan Chand, AIR 1965 SC 
101 at pp. 104 and 106. Further, it seems 
to me that under the facts of this case, 
S. 114 of the T. P. Act cannot apply, 
Section 114 gives relief against forfei-~ 
ture for non-payment of rent. What is 
forfeiture is stated in S. 111 (g) of the 
T. P. Act, A lease of. immovable pro- 
perty is determined by forfeiture in case 
the lessee breaks an express condition 
which provides that, on breach thereof, 
the lessor may re-enter. Therefore, the 
condition for re-entry should be an “ex-~ 
press condition”, That express condition 
is to be found in the tenancy agreement 
in writing dated Aug. 1, 1959.. But ac- 
cording to the tenant, the tenancy agres- 
ment was not registered and as such it is 
inadmissible in evidence. (Para 2, sub- 
para C of the Written Statement). In the 
judgment of the Court of Appeal, dated 
5-5-1965 in Appeal No. 142 of 1963: M/s. 
Metal Press Works Limited v, J. K, & 
Sons, it appears that this point of ths 
tenant was accepted. The learned Judge 
said: “the agreement was not registered. 
Hence. it was not admissible in evidence.”. 


22, In the above view of the matter 
also S. 114 of the Transfer of Property. 
Act will not apply. 


28. As there could not be any decree 
for possession, no question of mesne 
profits can arise under the facts of this 
case. However, as S. 17, sub-s. (4) of the 
mew proviso applies in this case, the 7 
appeal must be and the same is allowed, 
The decree for possession passed by the 
learned Judge is, accordingly, set aside. 


24. With regard to the costs of the 
appeal, S. 17 (4) povides that where 
decree for possession is set aside this 
Court may allow such costs as it may 
deem fit to the-landlord. In the facts of 
this case, it seems to us, that payment 
of one-half of she costs of the appeal te 
the landlord would serve the purpose of 
justice, It is ordered accordingly that the 
appellant-tenant must pay one-half of 
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the costs of the appeal to te respor- 
dent~-landiord. 
RAMENDRA MOHAN DATTA, J.: — 
ï agree, 
Appeal allowed. 
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Eastern India Motion Pictures arel 
others, Appellants v. Performing Rigkt 
Society Ltd. and others, Respondents. 


A.F.0.0, Copy Right No. 1 of 1974, 
Copyright Board Case No, 5 of 1973, 
D/- 25-4-1978. 

(A) Copyright Act (14 of 1957), S. 35 — 
Jurisdiction of Copyright Board — Ar- 
thority of the Performing Right Society 
challenged — Board has jurisdiction +0 
decide that question. AIR 1977 SC 1443, 
Foll. (Para 11) 


(B) Copyright Act (14 of 1957), Ss. 14 
(1) and 17 — Right of music composers 
— Whether they have any copyright m 
the soundtrack of the film. 

Composers, authors and publishers ef 
music have no copyright in the sound- 
track and accordingly their association 
(in the instant case Performing Right 
Society) cannot have a better right in 
spite of any alleged assignment. Whether 
in the facts of a case there is a contract 
to the contrary or not cannot be gore 
into in the absence of proper materials. 

(Para 13) 


When a cinematograh film producer 
commissions a composer of music or a 
lyricist for reward or valuable conside- 
ration for the purpose of making hs 
cinematograph film or composing mus-c 
_ or lyric therefor i. e. the sounds for ir- 
corporation or absorption in the sounc- 
track association with the film, which 
are included in a cinematograph film, ke 
. becomes the first owner of the copyright 
therein and no copyright subsists in tke 
composer of the lyric or music so com- 
posed unless there is a contract to the 
contrary between the composer of tke 
lyric or miusic on the one hand and the 
producer of the cinematograph film on 
the other, AIR 1977 SC 1443, Foll. 

(Para 1") 


Anno: AIR Manual (3rd Edn.), Copy~ 
right Act, S. 14, N. 1; S. 17, N. 1 





Cases Referred: Chronological Parca 
AIR 1977 SC 1443 6, 12, r7 
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Eastern India Motion Picture: v. Performing Right Socy. [Pr. 1] Cal. 477 


B. K. Bachawat, for Appellants; S. C. 
Sen, for Respondents, 


B. C. BASAK, J.:—This appeal under 
S. 72 of the Copyright Act, 1957 (herein- 
after referred to as the said Act) is 
directed against an order of the Copy- 
right Board constituted under the said 
Act (hereinafter referred to as the Board) 


_ passed under S. 35 of the said Act, The 


facts of this case are shortly as follows: 


The Performing Right Society Ltd. 
London, the respondent No. 1, herein, is 
a Performing Right Society within the 
meaning of the said Act (hereinafter 
referred to as the Society). The Society 
is an association of Composers, authors 
and publishers of Music having its Head 
Office in London. On the 13th of Feb. 
1971 an advertisement was published in 
the Gazette of India dated 13th of Feb. 
1971 the relevant portion of which is to 
the following effect. 

“Tariffs For India 


The following is notified for general 
information :— 


Revision of Tariff. 


The Performing Right Sotiety’s Tariff 
(Statement of Fees, Charges or Royal- . 
ties) relating to item No, 2 (Cinema) has 
been revised. 


The revised tariff erroneously publish- 
ed in the Statesman Calcutta and Indian 
Express Bombay dated the 9th Jan. 
1971 and the Gazette of India Part IV 
dated 23rd Jan. 1971 is hereby with- 
drawn and substituted by the revised 
tariff and hereby published as required 
by sub-s. (1) of S. 33 of the Copyright 
Act, 1957. The said revised tariff will be 
effective as from ist March 1972. 

Accordingly, the performing Right 
Society proposes to collect, until further 
motice fees, charges or royalties for the 
grant of licences for performances in 
public in India of the copyright musical 
works in its repertoire, in accordance 
with the undermentioned revised tariff 
as from ist March 1971, 

Cinemas: 


Tariff C for Cinemas published in the. 
Gazette of India dated 28th June 1969 is 
withdrawn, and the following is substi- - 
tuted : 

Tariff C for Cinemas, 


For the annual licence the royalty 
shall be calculated by taking one-half 
per centum (0.5%) of the total mone- 
tary seating capacity of the Cinema af 
full evening prices (less only entertain- 
ment tax) multiplied by the number of 
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performances during the year of the 
feature film or films (Excluding Indian 
films) plus the supporting programme (if 
any). Minimum annual charge 100 
rupees,” 


The position prior to publication of the 
said notification would appear from the 
erder of the Board dated 30th of Jan. 1973 
in the case No, 14 of 1969. From the 
same it appears that from 1947 to 1959 
the Society was recovering the minimum 
annual license fee for a cinema at 
Rs. 40/- in accordance with the Tariff 
published by it in 1947. In 1958 the 
Society revised the scale which was 
challenged in Case No. 2 of 1958. The 
parties, however, arrived at a compro- 
mise in 1959 whereby the Society gave 
up the revised scale and therefore the 
objectors withdrew their objections. As 
a result the Original Tariff of 1947 was 
allowed to go on till 31st of March 1969. 
On 28th of June 1969 a fresh. Tariff was 
published whereby the minimum annual 
licence fee for a cinema was raised from 
Rs. 40/- to Rs. 100/-. Against the fresh 
Tariff objections were filed. The Tariff 
and objections covered Case No. 14 of 
1969. While this case was pending the 
Society appears to have published a 
fresh Tariff changing the basis, The new 
basis was published in various news- 
papers and also in the Gazette of India. 
On Feb. 7, 1971 the Society withdrew 
the fresh Tariff end had the revised 
Tariff published in official Gazette dated 
the 13th of Feb. 1971. On 22nd Dec. 1970 
the Performing Right Society Lid. Lon- 
don addressed a letter to the Secretary, 
Copyright Board, New Delhi stating 
therein that the Board had been notified 
of the amendments of two tariffs, one of 
which was the tariff for cinemas which 
is the subject of Case No. 14 of 1969. It 
was siated that in view of the fact that 
the Society had promulgated’a revised 
tariff for cinemas, it would be pointless 
to pursue the proceedings in Case No. 14 
of 1969. The Society’s letter came up 
before the Board at its meeting held on 
12th of May 1971 and was considered 
by the Board. By an order dated the 2nd 
June 1971 the Bozrd directed that in as 
much as changes have been effected in 
the Tariff and some of those changes are 
material in mature, it was necessary that 
an opportunity be given to the objectors 
to file a further objection which they 
should consider necessary in view of the 


amendments. Thereafter the Board 


- directed that Case No. 14 of 1969 should 


stand withdrawn. It was further direct- 


ed that the case which would then start 
will be numbered as 5 of 1973. Objec~ 
tions were filed by various associations 
in India including the appellants herein, 
Reply was filed agaimst the same by tha 
Society and counter-reply by the objec- 
tors. By its decision dated Ist April 1974 
the Board passed the following order :— 


“For all the above reasons we are not 
inclined to revise the tariff as published 
in the Gazette of India dated 13th of 
Feb, 1971. In view of the partial success 
and failure of both the parties, the costs 
have to be borne by the parties them- 
selves. Counsel fee for each party was 
Rs. 1,000/- (Rupees one thousand only).” 


2. Regarding the first preliminary 
point raised by the objectors that the 
Society had no standing to require objec« 
tors to obtain licence, it was pointed out 
by the Board that the issue is whether 
the musical work that automatically is 
exhibited and performed in public when 
the Soundtrack and cinematograph film 
is exhibited requires licensing as there 
is copyright on such musical work. It 
was pointed out that the question be- 
fore the Board was whether it can be 
said that when the Soundtrack or Cine- 
matograph film was exhibited in the 
public, there should be a taxation be- 
cause of the exhibition of the music in- 
corporated in it, ie, whether a musician 
who has undoubtedly a copyright in his 
work can claim that his copyright is 
being infringed when a cinematograph 
film or soundtrack is exhibited with his 
music, that is whether the cinema 
owners who have also a copyright in the 
cinematograph or the Soundtrack can 
ignore the copyright in the musical 
works, 

3. In this context it was observed by 
the Board as follows: 


“Once a film is exhibited, along with 
it the music is also played, whether it 
forms an integral part, is not very mate- 
rial. The question is when the whole is 
being shown. Whether the owner of the 
copyright of a part of the whole can 
say that his copyright is being infring~ 
ed.” 


“The only question that is in dispute 
is, whether the composer of the music 
who has got a copyright undoubtedly in 
the musical work, can say that the 
owner of a cinematograph film cannot 
show his film unless the licence fee is 
paid to the composer or the Performing 
Right Society who is acting on behalf* of 
the composer (for the time being wa 


if 
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are taking that the Performing Right 
Society is a representative of the compo- 
ser of the music and has been duly au- 
thorized) for the music incorporated ia 
the film-track or whether the owner af 
a film can ‘exhibit the film without carinz 
for the composers of music incorporate2 
in the film.” 


4. The Board came to the conclusior 
that the Society had authority in fac 
and in law to grant licence in respect 
of the music contained in the Sound- 
track of a cinematograph film, 


5. On the question of the reasonable- 
ness of the rates, though the Board ok 
served that there was no cause for 
enhancement of tariff, it recorded thet 
it was not inclined to revise the tarif 
as published in 1971. 


6. Mr, B. K. Bachawat, learned cour 
. sel appearing in support of the apea, 
has made three-fold submissions before 
us — Firstly, he has submitted that the 
composers, lyricists and musicians have 
no copyright in the soundtrack of th= 
film. Mr. Bachawat has submitted thet 
this matter now stands concluded having 
regard to the decision of the Supreme 
Court in the case of Indian Performing 
Right Society, Ltd. v, Eastern India Mc- 
tion Pictures Association reported in 
AIR 1977 SC 1443. In this context Mr. 
Bachawat has submitted that the Society 
is representing only the Composers ani 


not the producers in this case. Mr, 
Bachawat has drawn our attention Db 
the various portions of the objectiors 


and replies filed before the Board ani 
the Board's decision. His second suk- 
mission was that the Board had jurisdic 
tion to determine the reasonableness ct 
the rate when the right of the Society 
to grant licence or collect fee is admit“ 
ted but not where the alleged copyrigh: 
of the Society and the authority of the 
Society to grant licence or to fix rates 
itself was disputed. Accordingly in th= 
present case the Board should not have 
further proceeded in the matter. Tip 
exercise of power by the Board in tke 
‘present case was without jurisdictiom 
The third submission of Mr. Bachawet 
“was directed against the final order cf 
the Board to the effect that the Boar 
was “not inclined to revise the tariff gs 
published in the Gazette of India dated 
the 13th of Feb. 1971. Mr. Bachawat hes 
drawn our attention to the earlier part ef 
the Board’s decision in which the Boant 
itself had said that “there was no case 


for enhancement of tariff’, . Accordingky 
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the final order of the Board, according 
to Mr. Bachawat must be held -to be 
perverse. 


. T- Mr, S. C. Sen, appearing on behalf 
of the respondents has submitted that 
the Supreme Court’s decision was on the 
basis that there was no contract to the 
contrary between the producers and the 
artists. He has submitted that in the 
ease of foreign films, in respect of which 
his clients are concerned, there is a con- 
tract to the contrary reserving the rights 
of the Society who are the assignees of 
the musicians, composers etc, He submit- 
ted that this question was not in issue 
in the facts of the case before the Sup- 
reme Court. 


8. In support of his contention Mr. Sen 
has drawn our attention to the following 
averments made on behalf of the Society 
in their reply: 

“PRS asserts, from its own experience 
acquired throughout the 59 years of its 
existence, that it is not the practice and 
custom within the film production indus- 
try for its composer members to enter into 
contracts of service with film producers 
whereby the producers become the 
owners of the musical works created by 
the composers and incorporated on the 
soundtracks of the films. In any case, the 
exercise of creative talent required from 
a composer engaged upon the scoring of 
a film would be incompatible with the 
degree of control which characterises the 
relationship of master and servant creat- 
ed by a contract of service.” 

“When a composer is commissioned to 
write music for a film he fulfils his con- 
tract by submitting to the film producer 
a score of the music he has devised for 


the film. A score is a series 
of sheets of special lined paper 
on which is written in musical 


notation the music for the film. Thus a 
musical work in the sense of S. 2 (p) of 
the Act is brought into being and, even 
if it is subsequently incorporated in the 
soundtrack of the film that work will 
enjoy its own separate copyright in 
accordance with S. 14 (1) (a) of the 
Act.” 


“The composer of music incorporated 
in the soundtrack of a film is the first 
owner of the copyright in that music 
and, as already explained in previous 
replies the composers of all film music 
controlled by PRS reserve, when enter- 
ing into contracts with the film produ- 
cers, the public performance elements of 
the copyrights in their music. These per- 
forming rights are assigned to their res- 
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pective societies and are not available to 
the film producer.” 


“The comprehensive nature of the 


repertoire controlled by PRS in India. 


may be judged from the following facts. 
There is no British composer whose 
music is in copyright and is in use to 
any significant extent who is not a mem- 
ber of PRS. Every member of PRS vests, 
by executing a formal instrument of 
assignment, the public performance right 
in all his music to PRS. It is true to 
say, therefore, that the rights of oublie 
performance in virtually all British 
copyright music are controlled by PRS. 
Further in the particular case of music 
composed for incorporation in the sound- 
track of a cinematograph film, the posi- 
tion and rights of PRS have been fully 
recognised by the film industry, and as 
Jong ago as 1959 PRS in agreement from 
the British Film Producers’ Association 
the Federation of British Film Makers 
and the Association, Specialised Film 
Producers that the following clause 
would be inserted in all contracts 
between composers and film producers 
for the purpose of recognising the right 
of PRS to control the public performance 
of any music written for films (sic): 


“The composer being a member of the 
Performing Right Society Ltd.  (herein- 
after called the PRS) the performing 
right in the said music in all parts of 
the world shall be subject to the rights 
of the PRS, In this clause “performing 
right” means the right of (a) performing 
the said music in public (b) broadcasting 
the said music (c} causing the said music 
to be transmitted to subscribers to a dif- 
fusion service, and (d) authorising other 
person todo any of the said acts in 
relation to the said music.” 


§. Regarding the jurisdiction of the 
Board, Mr. Sen submitted that the scope 
of enquiry under Ss. 33, 34 and 35 of 
the Act was normally limited only to the 
reasonableness of fees, charges and 
royalties, But if the collateral question 
is put merely for the purpose 
of stalling the enquiry, the Board 
was entitled, only for the purpose of pro- 
ceeding, to deal with them. He has sub- 
mitted that in respect of such an enquiry, 
the Board should not go into the ques- 
tion of the authority of the Society and 
the Board had no jurisdiction to do so. 
The Board’s decision is only confined to 
the question of reasonableness. 


16. On the question of reasonableness 
of the rates Mr, Sen has drawn our at- 


` of the authority of the society cannot be 


matter. 


tention to the reply of the Society 
before the Board placing on record all 
the materials justifying such a revision 
of the rates. Mr. Sen has submitted that 
accordingly the Board’s ultimate order 
is justified. Mr. Sen has frankly admitted 
before us that some portion of the deci- 
sion of the Board is confusing. Mr, Sen 
submitted that we have ample jurisdic- 
tion to go into the matter and in any 
event the Court should remand this 
matter to the Board for a fresh hearing 
limited on this point. 


11, On the question of jurisdiction of 
the Board, we are of the opinion that 
the contentions of the respective counsel 
appearing for the parties before us re- 
present two extreme views of the mat-| 
ter. We are unable to accept the con- 
tention of Mr. Bachawat that merely 
because the question of authority of the 
society was raised, the Board had nu 
jurisdiction to go into the matter any 
further. In our opinion that would make 
the provisions of the said Act infructuous 
and unworkable, In any case if the au- 
thority of the society concerned is ques- 
tioned by any objector, that would be 
the end of the matter. In our opinion 
that was not the intention of the Legis- 
lature. On the other hand we are also 
not in a position to accept the extreme 
contention of Mr. Sen that the question 


agitated or gone into at all in a proceed- 
ing before the. Board. That would entitle 
a complete outsider to maintain such a 
proceeding before the Board even if it is 
found that such a Society had no autho- 
rity at all to initiate any such procee- 
ing, It has to be pointed out that sub- 
sec, (1) of 5. 33 of the Act specifically 
uses the expression “in respect of which 
it has authority to grant such licence”.|. 
Tf in a given case it is shown that the 
society has no authority to grant such 
licence that would be the end of the 
Accordingly if the authority of 
the society is challenged the Board has 
the jurisdiction to go into the same. As 
a matter offactin view of the decision of 
the Supreme Court referred to above, it 
is no longer an open question. The Sup~ 
reme Court’s decision was on an appeal 
from the Board’s decision and it was held 
by Supreme Court that the Society 
therein had no authority. Accordingly we 
hold that the Board had jurisdiction to 
decide the question of authority of the 
society concerned, 


12. On the merits of the case, the 
interpretation of the law so far as the 
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said Act is concerned, now stands con- 
cluded by the decision of the Supreme 
Court in the case of Eastern India Mo- 
tion Pictures Association, (AIR 1977 SC 
1443) (supra), Im that case it was held 
as follows: 


The composer of a lyric of a musica! 
work, however, retains the right of per- 


forming it in public for profit otherwise’ 


than. as a part of the cinematograph film 
and he cannot be restrained from doing 
so. In other words, the author (composer 
of a lyric or musical work who has 
authorised a cinematograph film producer 
to make a cinematograph film of his 
work and has thereby permitted him to 
appropriate his work by incorporating or 
recording it on the soundtrack of a cine- 
matograph film cannot restrain the author 
(owner) of the film from causing the 
acoustic portion of the film to be per- 
formed or projected or screened in pub- 
lic for profit or from making any recorc 
embodying the recording in any part of 
the sound-track associated with the film 
by utilising such sound-track or fror 
communicating or authorising the com- 
munication of the film by radio-diffusior 
as 5. 14 (1) (c) of the Act expressly per- 
mits the owner of the copyright of the 
cinematograph film to do all these things. 
In such cases, the author (owner) of the 
cinematograph film cannot be said tc 
wrongfully appropriate anything which 
belongs to the composer of the lyric or 
musical work.” 

“On a conspectus of the scheme of the 
Act as disclosed in the provisions, repro- 
duced above particularly Cls. (d) (v), (5 
(m) and (y) of S. 2, Ss. 13 (1) and 14 (1) (ce), 
provisos (b) and (c) to S. 17 and Ss, 22 and. 
26 of the Act, it is therefore abundantly 
clear that a protectable copyright (com- 
prising a. bundle of exclusive rights men- 
tioned in S. 14 (1) (c) of the Act comes 
to vest in a cinematograph film on its 
completion which is said to take place 
when the visual portion and audible 
portion are synchronized.” ` 

“This takes us to the core of the ques- 
tion namely, whether the producer of a 
cinematograph film can defeat the right 
of the composer of MUSIC ....,....cscceenee 
or lyricist by engaging him. The key to 
the solution of this question. lies in pro- 
visos (b) and (c) to S. 17 of the Act re- 
produced above which put the matter 
beyond doubt, According to the . first of 
“these provisos viz. proviso (b) when a 
cinematograph film producer commissions 
a composer. .of music or a lyricist for 
reward or valuable consideration for the 


1978 Cal./31 X G—16 


Eastern India Motion Pictures v. Performing Right Socy. [Prs, 12-15] Cal. 481 


purpose of making his cinematograph 
film, or composing music or lyric there- 
for i. e. the sounds for incorporation or 
absorption in the sound-track associated 
with the film, which as already indicated, 
are included in a cinematograph film, he 
becomes the first owner of the copyright 
therein and no copyright subsists in the 
composer of the lyric or music on the 
one hand and the- producer of the cine- 
matograph film on the other. The same 
result follows according to aforesaid pro- 
viso (c) if the composer of music or lyric 
is employed under a contract of service 
or apprenticeship to compose the work. 
It is, therefore, crystal clear that ‘the 
rights of a music composer 
or lyricist can be defeated by the pro- 
ducer of a cinematograph (film in the 
manner laid down in provisos (b) and (c) 

of S. 17 of the Act.” . i 


13. The Society in the present case is 
an association of composers, authors and 
publishers of music. Composers, authors 
etc. have no copyright in the sound-track 
and accordingly their association cannot 
have a better right in spite of any alleg-, 
ed assignment. Whether in the fazts of a’ 
ease there isacontractto the contrary or 
mot cannot be gone into in the absence 
of proper materials, In the present case 
the materials relied on by Mr. Sen refer- 
red to above are not in our opinion, suf- 
ficient to support the contention of 
Mr. Sen : 


14. On the question of the reason- 
ableness of the rates, we must pcint out 
that the Board’s final order in the mat- 
ter is contrary to the observations made 
by it earlier. By its final order the Board 
has held that the Board was not in- 
clined to revise the tariff as published in 
the Gazette of 13 of Feb, 1971. On the 
other hand, just few sentences before 
that it has been observed by the Board 
that the Board was of the view ‘that 
there is no case for enhancement of 
tariff. This, in our opinion, shows non- 
application of mind on the part of the 
Board. The society had placed various 
materials in support of its case for en- 
hancement of tariff as proposed in the 
1971 notification. This was challenged by 
the objectors, The Board did net pro- 
perly consider the materials but made 
inconsistent observations and orders. 

15. Accordingly, I would pass the 
following. order. The appeal is allowed. 
The Board’s decision is set aside. There 
would be no order as.to costs. 

A. N. SEN, J:— 16. I have had the 
benefit of reading in advance the judg- 
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ment tobe delivered by my learned 
brother. My learned brother has set out 
in his judgment the relevant facts and 
he has also considered the various con- 
tentions which were urged before us on 
behalf of the parties. I do not therefore 
consider it necessary to reproduce the 
same, 


17. The present case is clearly covered 
by the judgment ofthe Supreme Court in 
the case of Indian Performing Right So- 
ciety Ltd. v. Eastern India Motion Pic- 
tures Association reported in AIR 1977 
SC 1443, The distinction sought to be 
made on the basis that the Supreme 
Court in that case was concerned with 


the claim of copyright of Indian Per- 


forming Society in the exhibition of 
Indian films and the present case relates to 
the claim of copyright of the Performing 
Right Society Ltd., of London in respect 
of exhibition of foreign films in India, is 
clearly without any substance, The law 
of copyright prevailing in India is applic 
able. The legal position is clearly con- 
cluded by the decision of the Supreme 
Court in the above mentioned case of 
the Indian Performing Right Society Ltd. 
v. Eastern India Motion Pictures, AIR 
1977 SC 1443. The Supreme Court has 
clearly laid down that when a cinemato- 
graph film producer commissions a com- 
poser of music or a lyricist for reward 
or valuable consideration for the purpose 
of making his cinematograph film or 
composing music or lyric therefor i. e 
the sounds for incorporation or absorp- 
tion in the sound track associated with 
the film, which are included in a cinema- 
tograph film, he becomes the first owner 
of the copyright therein and no copyright 
subsists in the composer of the lyric or 
music so composed unless there is a con- 
tract to the contrary between the com~ 
poser of the lyric or music on the one 
hand and the producer of the cinemato- 
graph film on the other. 





18. The materials on record im the 
instant case do not indicate or establish 
any such contract to the contrary. 


19, Following the decision of the 
Supreme Court this appeal must be 
allowed. This appeal is, therefore, allow- 
ed. The order under appeal is set aside. 
There will be no order as to costs. 


Appeal allowed, 
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Debabrata Bhowmick, Petitioner v, 
Sm. Nani Bala Some, Opposite Party. 


C. R. No. 1242 of 1976, D/- 25-7-1978. 


(A) W. B. Land Reforms Act (10 of 
1956), S. 8 — Pre-emption — Applica- 
tion for, on ground of being co-sharer 


— Amendment application claiming pre- 
emption on ground of vicinage — Whe- 
ther introduces new case on new cause 
of action —— Whether not maintainable 
as barred by limitation AIR 1971 
Punj and Har 418, Dissented from, (Civil 
P.C. (1908), O. 6, R. 17). 


Under S. 8 of the Act, the right of a 
co-sharer raiyat to make an application 
for pre-emption arises on the transfer of 
a portion or share of a holding to any 
person other than a co-sharer in the 
holding. On such transfer, the right of 
pre-emption under S. 8 also accrues to 
a raiyat possessing land adjoining such 
holding. In other words, the accrual of 
the right to pre-empt under S. 8 is the 
accrual of a cause cf action for the 
exercise of that right. Thus where a 
party files an application for pre-emp- 
tion on ground of being a co-sharer but 
subsequently seeks to amend the appli- 
cation claiming pre-emption on ground 
of vicinage, the amendment cannot be 
said to change the nature and charac< 
ter of the proceeding for pre-emption, 
nor does it introduce a new and incon« 
sistent case. The application for am- 
endment could not be refused on ground 
of limitation, In the matter of allowing 
amendments, the Court’s power is not 
circumscribed by the law of limitation, 
if, in its opinion, the amendment should 
otherwise be allowed, AIR 1971 Punj 
and Har 418, Dissented from. Case law 
discussed, (Paras 6, 9) 

Anno: AIR Comm. C, P. C, (9th Edn.) 
“O. 6 R. 17, Notes 3 and 12. 


Cases Referred: Paras 


AIR 1972 Cal 502:76 Cal WN 1058 Ce 
2, 3; 


Chronological 


AIR 1971 Punj and Har 418 
AIR 1969 SC 1267 

AIR 1968 Cal 213 

AIR 1967 SC 96 5, 
AIR 1964 J & K 82 

AIR 1957 SC 357 

AIR 1921 PC 50 
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S. P. Roy Chowdhury, Ashoke De, 
for Petitioner; Ranjit Kr. Banerjee ard 
Abhijit Banerjee, for Opposite Party. 


M. M. DUTT, J:— This Rule, which 
arises out of an application under Art- 
cle 227 of the Constitution, is directed 
against the order of the Subordina-e 
Judge, Balurghat, allowing on appeal 
the application for pre-emption of tke 
opposite party. The principal questim 
that is involved in this Rule is whether 
the learned Subordinate Judge was 
justified in allowing the application fer 
amendment filed by the opposite party 


2. By two deeds of sale, both dated 
Dec. 8, 1972, the petitioner purchased 
portions of plot No. 2867 appertaining +a 
a raiyati holding, from two co-sharers 
of the same, On March 20, 1973, tka 
opposite party, who is a co-sharer cf 
the holding by purchase, made an ap- 
plication for pre-emption under S. 8 cf 
the West Bengal Land Reforms Act, 1955 
against the petitioner. On Jan, 19, 194 
the opposite party made an applicatioa 
for amendment of the application far 
pre-emption. In the application for pre- 
emption, the opposite party claimed thet 
she was a co-sharer and, as such, sha 
was entitled to pre-empt the petitioner. 
By the application for amendment, tha 
opposite party claimed to pre-empt the 
petitioner on the ground of vicinage a5 
provided in S. 8 of the Act, The learn- 
ed Munsif by his order No. 14 dated 
March 2, 1974 allowed the said applica- 
tion ‘subject to the condition that in 
case of new cause-of-action, this amend- 
ment will not save any limitation’, Al 
the final hearing of the application foz 
pre-emption, the learned Munsif came te 
the finding that in view of the decision 
of the Full Bench of this Court in Ma- 
dan Mohan Ghosh v. Sishu Bala Atta 
76 Cal WN 1058: (AIR 1972 Cal 502) the 
opposite party was not a co-sharer o? 
the holding and, accordingly, the appli- 
cation for pre-emption was not main- 
tainable. It appears that the learnec 
Munsif did not deal with the claim o: 
the opposite party for pre-emption or 
the ground of vicinage which was in- 
corporated in the application for pre- 
emption by amendment of the same. Be 
that as it may, in view of the said find- 
ing, the learned Munsif dismissed the 
application for pre-emption, 


3. The opposite party preferred an 
appeal which was heard by the learned 
Subordinate Judge. The learned Sub- 
ordinate Judge considered the case of 
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the opposite party for pre-emption on 
the ground of vicinage, He overruled 
the contention of the petitioner that the 
amendment should not be _ allowed, for 
it introduced a new case and a new 
cause-of-action beyond the period of 
limitation. The learned Subordinate 
Judge found that on account of the said 
Full Bench decision in Madan Mohan 
Ghosh’s case (supra), the opposite party 
was advised to add the new grour.d for 
pre-emption. He also took the view that 
the amendment did not add any new 
cause-of-action, and that in any event, 
the addition of a new ground after the 
expiry of the period of limitation 
would not do any injustice to the peti- 
tioner. Upon the said finding, the learn- 
ed Subordinate Judge set aside the order 
of the learned Munsif and allowed the 
claim of the opposite party for pre- 
emption on the ground of vicinage, The 
petitioner felt aggrieved by the said order 
of the learned Subordinate Judge and 
obtained the instant Rule. 


4, Mr. Shyama Prosanna Rov Chow- 
dhury, learned Advocate appearing on 
behalf of the petitioner has strenuously 
urged that by the amendment the oppo- 
site party having made a new case on a 
new cause of action beyond the period 
of limitation, the learned Subordinate 
Judge acted in excess of his jurisdiction 
in allowing the claim of the oppos:te party 
for pre-emption on the ground cf vicin- 
age. It is not disputed that the oppo- 
site party became a co-sharer by pur- 
chase in the year 1953. In Madan Mohan 
Ghosh’s case (AIR 1972 Cal 502) (supra) 
it has been held by the Full Bench 
that on the date of vesting uncer the 
West Bengal Estates Acquisiticn Act, 
1953; the raiyats of a holding ceased 
to be co-sharers and the holding is 
split up into separate holdings, end that 
accordingly, the question of exercise of 
the right of pre-emption under 5. 26F 
of the Bengal Tenancy Act cannot arise, 
for, the condition precedent to the 
exercise of the right of pre-emption un- 
der that section being that the person 
exercising that right must be a co-sharer 
of the person making the transfer, The 
said Full Bench case was disposed of on 
July 28, 1972, that is, a few morths be- 
fore the application for pre-emption was 
filed by the opposite party. It seems 
that the opposite party or his lawyer 
was not aware of the effect of the said 
Full Bench decision and so he original- 
ly claimed for pre-emption on the 


ground of her being a co-sharer of the 
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holding by purchase, It is true that in 
the application for amendment there is 
no indication that the opposite party 
was not aware of the Full Bench case, 
but we are in agreement with the ob- 
servation of the learned Subordinate 
Judge that owing to the said Full 
Bench decision, the opposite party was 
advised to add the new ground for pre- 
emption by amendment. 


5. The question is whether by claim~ 
ing pre-emption on the ground of vicin< 
age under $. 8 of the Act, the opposite 
party has sought to make out a new 
case on a new cause-of-action, In A. K. 
Gupta and Sons Ltd. v. Damodar Val- 
ley Corporation, AIR 1967 SC 96, it has 
been observed by Sarkar J. (as he then 
was) that the expression ‘“cause-of-ac- 
tion” for the purpose of amendment 
only means a new claim made on a 
new basis constituted by new facts, In 
the case before the Supreme Court, the 
appellant filed a suit against the respon- 
dent only claiming a declaration that on 
a proper interpretation of a clause in 
the works contract it was entitled to 
enhance 20% over the tendered rates, 
as. the -sole difference between ‘the par- 
ties was about interpretation. Subsequ- 
ently, by an amendment, the appellant 
claimed the recovery of the sum of 
Rs, 65,000/- or such other amount which 
might be found due on proper account 
being taken. Admittedly, the claim for 
the recovery of Rs. 65,000/- was barred 
by limitation on the date the amend- 
ment was prayed for, The Supreme 
Court observed that the amendment 
sought to introduce a claim based on 
the same cause-of-action, that is, the 
same contract, The amendment was al- 
lowed by the Supreme Court and the 
judgment of the High Court in so far as 
it refused the amendment was set aside. 
The Supreme Court relied on its earlier 
decision in L. J, Leach and Co, Ltd. v. 
M/s. Jardine Skinner and Co., AIR 1957 
SC 357, where a suit for damages for 
conversion was by amendment allowed 
to be converted into a suit for damages 
for breach of contract after that claim 
had become barred, Again, in Charan 
Das v. Amir Khan, AIR 1921 PC 50, an 
amendment adding a claim for posses- 
sion after a suit. for such claim had be- 
come barred was allowed in a 
which was originally a suit for declara- 
tion of a right of pre-emption, 


6. In view of the said decision of the 
Supreme Court in A. K, Gupta’s case re- 


suit | 


ferred to above. let. us see whether by 
the amendment, the opposite party 
seeks to introduce a new claim ona 


new cause-of-action. Under Sec, 8 of 
the Act, the right of a  co-sharer 
raiyat to make an application for 


pre-emption arises on the transfer of 
a portion or share of a holding to any 
person other than a co-sharer in the 
holding. On such transfer, the right of 
pre-emption under S., 8 also accrues to 
a raiyat possessing land adjoining such 
holding. In other words the accrual of 
the right to pre-empt under S. 8 is the 
accrual of a cause-of-action for the 
exercise of that right. When the oppo- 
site party asked for pre-emption on the 
ground of her being a co-sharer of the 
holding, the cause-of-action was the 
transfer of the portion of the holding ta 
a person other than a co-sharer, The 
claim to pre-emption made by the op- 
posite party on the ground of vicinage 
by the amendment of the application, 
did not change the cause-of+action which 
remained the same, namely, the transfer 
of a portion of the holding to a stran- 
ger. The claim is also the same in both 
the cases, namely, a claim for pre-emp-. 
tion, Only the ground in support of 
the said claim is-a new one, that is, 
the ground of vicinage. So considered 
from the point of view of the’ princi- 
ples laid down by the Supreme Court in 
A. K. Gupta’s case (supra), the amend- 
ment has neither changed the cause-of- 
action, nor a new claim has been intro- 
duced by the same. 


7. Much reliance has been placed on 
behalf of the petitioner on a single 
Bench decision of the Punjab and Har- 
yana High Court in Gurmukh Singh v. 
Dalip Singh, ATR 1971 Punj and Har 
418, In that case, the original claim for 
pre-emption was based on relationship 
and by amendment the plaintiffs sought 
to introduce beyond the period of limi- 
tation a new ground for such claim, 
namely, a superior right of pre-emption. 
The learned Chief Justice of the Punjab 
and Haryana High Court took the view 
that as the claim based on a new 
ground would have been time barred if 
a suit had been brought, the’ amend- 
ment should not have been allowed. It 
seems that the learned Chief Justice 
thought that the introduction of the new 
ground was introduction of a new case 
on a new cause-of-action. In view of 


the reasons already stated, most respect- 
fully we are unable to subscribe to the 
view expressed in the said case, 
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8. In this connection, we may refer 
to a Bench decision of the Jammu and 
Kashmir High Court in Mst, Gulab Bibi 
v. Smt. Shakuntala Devi, AIR 1964 J 
and K 82. In that case, what happened 
was that the plaintiff filed a suit for 
possession of the suit property on the 
ground that he had a right of pre-emp- 
tion based on contiguity. During the 
pendency of the suit, the law of pre- 
emption based on contiguity was held 
void by the Supreme Court and the 
High Court, as it was repugnant to 
Art, 19 (1) ( of the Constitution. Im- 
mediately, the plaintiff filed an applica- 
tion for amending the plaint so as to 
pre-empt the property on the basis of 
a-right of easement, but he did not 
mention in the application that the am- 
endment was sought for, because a right 
of contiguity had been declared ultra 
vires Art. 19. It was held that the am~ 
endment sought in the case did not al~ 
ter the nature of the suit because even 
after such amendment, the suit would 
still be a suit for pre-emption. The 
facts of this case are somewhat similar 
to the facts of the instant case, for in 
both, a new ground for pre-emption was 
introduced by amendment. In our view, 
also the amendment made by the oppo~ 
site party claiming pre-emption on the 
ground of vicinage did not change the 
nature and character of the proceeding 
for pre-emption, nor did it introduce a 
new and inconsistent case. 


§. The Supreme Court in Jai Jai Ram 
Manohar Lal v. National Building Mate- 
rial Supply, Gurgaon, AIR 1969 SC 1267 
observed as follows (at p. 1269): 


“Rules. of procedure are intended to 
be a handmaid to the administration of 
justice. A party cannot be refused 
just relief merely because of some mis- 
take, negligence, inadvertence or even 
infraction of the rules of procedure, 
The Court always gives leave to amend 
the pleading of a party, unless it is 
satisfied that the party applying was 
acting mala fide, or that by his blunder, 
he had caused injury to his opponent 
which may not be compensated for by 
an order of costs, However negligent 
or careless may have been the first 
omission, and, however late the propos 
ed amendment, the amendment may be 
allowed if it can be made without in« 
justice to the other side.” 


In our view, when an application for 
amendment is made beyond the period 
of limitation, the Court is to consider 
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whether by refusing such amendment an 
injustice will be made to the party 
seeking the amendment and also whe- 
ther by granting such amendment an 
injury would be caused to the other 
side. We may also refer to a Bench de« 
cision of this Court consisting o? P. N. 
Mcokerjee A.C.J. and A. C. Gupta J. (as 
he then was) in Bisweswar Bajpai v. 
Jajneswar Bajpai, AIR 1968 Cal 213. In 
thet case, it has been observed by P. 
N. Mookerjee A.C.J., that it is well 
known that in the matter of allowing 
amendments, the Court’s power is not 
circumscribed by the law of limita- 
tion, if, in its opinion, the amendment 
shculd otherwise be allowed. We hava 
alr2zady stated as to what the necessity 
was for the opposite party to make an 
application for amendment. Considering 
the said circumstance, we think that it 
would be unjust not to allow the am- 
encment as prayed for. The learned 
Subordinate Judge, in our view, acted 
quite in accordance with justice, equity 
anc good conscience in allowing the am- 
endment as prayed by the opposite 
party. The amendment, in our view, 
has not caused any injury or injustice 
to the petitioner. The contention of the 
petitioner in this regard is overruled, 


10. Lastly, Mr. Roy Chowdhury has 
urged that before the application for 
pre-emption is allowed, the applicant 
must satisfy the Court that the trans- 
fer of the portion or share of the hold- 
ing to the applicant does not exceed the 
limit mentioned in S. 14-M of the Act. 
It is pointed out on behalf of the peti- 
tioner that no finding has been made 
by the learned Subordinate Judge in 
that regard. It is true that no such 
finding has been made as contended on 
bekalf of the petitioner, but it is clear 
that the transfer of the land ta the op- 
posite party will not exceed the limit 
as prescribed by S, 14~M of the Act. It 
may be that there is some discrepancy 
in the evidence of P. W. 1 Sushil Kr. 
Sheme. But in para. 7 of the affida- 
vit-in-opposition filed by the opposite 
party in this Court, it has been catego- 
rically stated that the opposite party is 
the owner and in possession of 10 acres 
of land and her family consists of 7 
members, The petitioner has not filed 
any affidavit-in-reply to deny the said 
averment in para. 7. We do not find any 
reason not to accept the said statement 


in para. 7 read with the deposition of 
P. W. 1. This point does not appear to 
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have been argued on behalf of the pe- 
titioner before the learned Subordinate 
Judge. In these circumstancas, we do 
not think that there is any merit in 
the contention of the petitioner. 

11. For the reasons aforesaid, the 
order of the learned Subordinate Judge 
is affirmed and the Rule is discharged, 
but there will be no order for costs. 

D. C. CHAKRAVORTY, J.:— I agree. 


Rule discharged. 
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Ganesh Chandra Bag, Appellant v. 
Rashbehari Chakrabarti and others, Res- 
pondents. 


Second Appeal No. 1831 of 1969, D/- 
12-7-1978. 
Civil P. C. (5 of 1908), O. 7, R. 7 — 


Relief — Transfer by plaintiff’s mother 
— Suit for declaration and permanent 
injunction — Prayer seeking cancella- 
tion of document, if must be made. (Spe- 
cific Relief Act (47 of 1963), 5. 42). 


Where the plaintiff in a suit for de- 
claration and permanent injunction, 
prayed that the plaintiff having right, 
title and possession in ‘Ka’ Schedule 
property, the Kobala described in ‘Kha’ 
Schedule property as executed by plain- 
tiffs mother in favour of defendants 1 
to 3 was a nullity and further prayed 
permanently restraining of the defen- 
dants 1 to 3 from interfering with pos- 
session of plaintiff, the Kobala being in 
violation of S. 8 of Hindu Minority and 
Guardianship Act and without legal ne- 
cessity it was not at all necessary for 
the plaintiff to make an additional pra- 
yer for declaration for cancellation of 
the deed and therefore it could not be 
said that suit was not maintainable. 
AIR 1943 PC 94, (1935) 39 Cal WN 250, 
and AIR 1958 SC 886, Dist. (Para 5) 

Anno: (i) ATR Comm. (8th Edn.) 
C.P.C, O. 7 R. 7, N. 1; (ii) ATR Manual 
(3rd Edn.) Specific Relief Act, S. 42 Notes 
4 (f), 8, 11, 14. 
Cases Referred: 
AIR 1972 Ker 71 
AIR 1968 Punj 495 
AIR 1967 Madh Pra 221 
AIR 1962 Ker 164 (FB) 
AIR 1958 SC 886 
AIR 1952 Mad 552 
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A.I. R. 


(1948) 52 Cal WN 389 

AIR 1943 PC 94:48 Cal WN 49 
AIR 1940 Mad 113 (FB) 

AIR 1940 Pat 133 

(1935) 39 Cal WN 250 

AIR 1933 All 495 

AIR 1932 All 485: ILR 54 All 812 (FB) 
AIR 1929 Mad 396 

AIR 1929 Oudh 491: TLR 5 Luck 235 
(1906) ILR 33 Cal 257 

(1905) ILR 29 Bom 207 


S. C. Mitter and Prabir Kr. Samanta, 
for Appellant; Sushanta Kumar Kundu, 
for Respondents. 


JUDGMENT:— This is an appeal 
against the judgment and decree passed 
by Sri S. K. Biswas, Subordinate Judge, 
3rd Court, Midnapore, dated 13-6-68 in 
Title Appeal No. 682 of 1977 affirming 
those of Sri A. K. Sil, Munsif, 2nd Court, 
Tamluk, dated 27~-9-67 in Title Suit No. 
287 of 1965. 


2. The plaintiff is the appellant in 
this Court. The plaintiff seeks a declara- 
tion to the effect that the kobala de- 
scribed in the ‘Kha’ schedule to the plaint 
in favour of the defendants Nos, 1 to 3 
in respect of the suit land is fraudulent 
‘and collusive and as such not binding 
upon the plaintiff. The plaintiff also 
prays for permanent injunction restrain- 
ing the defendants Nos, 1 to 3 from in- 
terfering with the plaintiff’s possession 
of the same. According to the plaintiff 
‘Ka’ sch. lands along with other lands 
belonged to the plaintiff's grand-father 
Trailokya, His son was Sudhir. The 
plaintiff is the eldest son of Sudhir. 
Sudhir had two sons who predeceased 
the plaintiff, Defendant No. 4 is the 
second wife of Sudhir. The plaintiff and 
his father used to stay with Trailokya 
who was affectionate to them. Trailokya 
subsequently executed a registered deed 
of Arpannama on 12th Baisakh, 1356 
B.S. in favour of the plaintiff transfer- 
ring ‘Ka’ schedule and other lands and 
delivered possession thereof, The plain- 
tiff was born on 15-10-45. (sic) As the 
plaintiff was a minor Sudhir used to 
possess on behalf of the plaintiff, It is 
asserted that the suit land exclusively 
belonged to the plaintiff and that the 
plaintiffs father had no interest. After 
attaining majority the plaintiff came to 
learn that defendants Nos. 1 to 3 fraudu- 
lently got a kobala executed in their 
favour from his mother in respect of the 
‘Ka’ schedule land. It is further asserted 
that his mother had no power to dispose 
of the property belonging to him during 
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his minority. The plaintiff has treated 
the sale as void after attaining his 
majority. 

3. Defendants Nos, 1 to 3 contested 
the suit. Their contention is that the 
plaintiff was a mere benamdar of his 
father Sudhir in respect of the deed of 
gift, that they purchased the suit land 
for a consideration of Rs. 6,000 as the 
plaintiff's mother was in utter need of 
money for defraying the expenses in 
connection with the criminal case started. 
against her and for satisfying certain 
debts of the plaintiff's father and also 
for purchasing some land of her choice. 
Since purchase the defendants are in 
possession of the suit land. It was also 
stated that the plaintiff was born on 
14-1-44 and attained majority on 14-1- 
62. Objection with regard to the main- 
tainability of the suit and that the suit 
is barred by limitation were also raised. 
With regard to maintainability of the 
suit the learned Munsif found that the 
defendants’ kobala must be held as a 
voidable deed as the transfer of a minor’s 
property was made without permission 
of the court and as such in violation of 
S. 8 of the Hindu Minority and 
Guardianship Act, But the learned Munsif 
was of opinion that the document must 
be avoided before the plaintiff gets any 
relief in the suit and in the instant suit 
as the plaintiff did not make any prayer 


for setting aside the deed the suit, as 
framed, was not maintainable. With 
regard to the question whether the 


plaintiffs mother sold the property for 
legal necessity the learned Munsif finds 
as follows:— “I am unable to hold that 
Durgamoni sold the plaintiff’s property 
for legal necessity. The plaintiff would 
have, therefore, got a decree for setting 
aside the sale deed but for his making 
failure to make such a prayer in this 
suit. In the above view of the matter, the 
plaintiff therefore cannot get a decree 
for a declaration as prayed for by him.” 
On the question of possession the learn- 
ed Munsif finds “strong probability to 
hold that the plaintiff is in possession of 
the suit land”, After finding such, the 
learned Munsif held that the plaintiff 
would have been entitled to the perma- 
nent injunction had the suit been found 
maintainable. The learned Munsif found 
that the plaintiff was the real owner of 
the suit property. The learned Munsif 


accepted the plaintiff's date of birth as 
16-10-45 and consequently found that 
the suit was not barred by limitation. 
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The learned Munsif, however, holding 
an opinion that the plaintiff ought to 


have made a prayer in the plaint for 
cancellation of the document, found that 
the suit was not maintainable and dis- 
missed the suit. Being aggrieved, the 
plaintiff preferred an appeal before the 
learned District Judge. The appeal was 
heard by the learned Subordinate Judge 
who affirmed all the findings of the 
learned Munsif and dismissed the ap- 
peal, Hence, the appeal by the plaintiff. 


4, Mr. Shyama Charan Mitter, learn- 
ed advocate appearing on behalf of the 
appellant, submits that both the courts 
below have found that the plaintiff was 
the real owner of the suit property, that 
the plaintiff's mother had no power to 
transfer the suit property during the 
plaintiff's minority as no permission of 


the court was obtained, that the sale 
was not for legal necessity, that the 
plaintiff was in possession of the suit 


property, that the plaintiff was born on 
16-10-45 and so the suit was not barred 
by limitation. But both the courts below 
on an erroneous view of the law held 
that the suit was not maintainable as 
the plaintiff did not make any prayer 
in the plaint for cancellation of the 
kobala executed by the plaintiff's mother 
in favour of defendants Nos. 1 to 3. Mr. 
Mitter contends that the courts below 
ought to have held that there was no 
necessity for the plaintiff to make a pra- 
yer for setting aside the kobala, Mr. 
Mitter refers to the prayer portion of 
the plaint where the plaintiff prays that 
as the plaintiff had right, title and pos- 
session in ‘Ka’ schedule property of the 
plaint the kobala described in ‘Kha’ 
schedule in favour of defendants Nos. 1 
to 3 should be declared as wholly frau- 
dulent, collusive, without consideration, 
not binding upon the plaintiff and a 
nullity. The plaintiff also prayed that 
the defendants Nos, 1 to 3 should be 
permanently restrained from interfering 
with the plaintiffs possession in respect 
of the suit land. Mr. Mitter contends 
that this being the clear case of the 
plaintiff there was absolutely no neces- 
sity for the plaintiff to make a further 
prayer for cancellation of the document. 
The plaintiff has in clear term prayed 
for a declaration that the document is 
fraudulent and collusive and not bind- 
ing upon the plaintiff and he has further 
prayed for a declaration that the docu- 
ment is a nullity. In support of his con- 


tention that in such a case it is nat at 
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all necessary to add a prayer for can- 
cellation of the document. Mr. Mitter 
relies on a decision reported in (1906) 
ILR 33 Cal 257 (Harihar Ojha v. Dasa- 
rathi Misra). In this case the reversion- 
ers sued to recover certain property, 
which had been alienated by Hindu 
widow, the alienations having been 
made by deeds of sale, on the ground 
that they were made without legal neces- 
sity, it was held that “as the sale deeds 
were not supported by necessity and 
the reversioner had not elected to assent 
to them it was not necessary to set them 
aside’, Mr. Mitter contends that when 
the plaintiff has prayed for a declaration 
that the document is not binding upon 
the plaintiff and that the document 
should be declared as a nullity then a 
separate prayer for cancellation of the 
document is not at all necessary and the 
court has full discretion in such a case 
to pass an order for cancellation of the 
document, if it feels that such an order 
is necessary. The next case relied on by 
Mr, Mitter has been reported in AIR 
1952 Mad 552 (Ponnammal v. Kantham- 
mal) in support of his contention that 
as the plaintiff was not a party to the 
kobala it is not necessary for him to 
pray for a declaration for cancellation of 
the document. It has been held in this 
case that “a person who is not a party 
to a decree or a document is not bound 
to sue for its cancellation, In fact, it is 
logically impossible for a person who is 
not a party to a document or to a decree 
to ask for its cancellation.” In coming 
to such a conclusion his Lordship relied 
on a Full Bench decision of the same 
Court reported in AIR 1940 Mad 113. 
Mr. Mitra next refers to a decision re- 
ported in (1948) 52 Cal WN 389 it has 
been held in this case that “where the 
person seeking cancellation of an instru- 
ment is a party thereto, he may have to 
show that the instrument is void or 
voidable against him under one or other 
of the relevant sections of the Indian 
Contract Act, But it is clear from the 
illustrations to S. 39 of the Specific Re- 
lief Act, 1877, that a person who is not 
a party to an instrument may sue to 
have it adjudged void against him and 
the provision of the Contract Act cannot 
apply to him, a stranger to the contract.” 
Mr. Mitter seeks reliance on several 
other decisions, such as, AIR 1929 Mad 
366; ILR 54 All $12: (AIR 1932 All 485) 
(FB); AIR 1940 Pat 133; (1905) ILR- 29 
Bom 207; ILR-5 Luck 2385: (AIR -1929 
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Oudh 491); AIR 1968 Punj 495; AIR 1933 
All 495; AIR 1967 Madh Pra 221 and 
AIR 1972 Ker 71 (Santha v. Cherukutty). 
In this case no sanction of the court was 
taken for the alienation by the mother 
acting as the guardian of the minor and, 
therefore, it was held that’ there was 
plain violation of S. 8 (2) of the Hindu 
Minority and Guardianship Act, 1956. 
It was further held that “consequently 
8. 33 is attracted and the disposal of the 
property, even though by a natural 
guardian, becomes voidable at the in- 
stance of the minor”. It was further 
held that “when a minor is entitled to 
avoid a transfer effected by his guardian 
on the ground of absence of permission 
of the court, it becomes a nullity on its 
unilateral act. He can merely avoid by 
his conduct and there is no need to file 
a suit for voiding the transfer. From 
any of these provisions, read in the light 
of AIR 1962 Ker 164 (FB) it follows that 
the alienation in question is voidable at 
the minor’s instance rather he can treat 
it as void without the assistance of the 
Court.” Mr. Mitter submits that if the 
minor can treat the alienation: as void 
without the assistance of the court, then 
it follows that in a case where he has 
taken assistance of the court and- has 
prayed for a declaration that the docu- 
ment is not binding on him and the same 
is a nullity it is not at all necessary for 
him to make a further prayer for can- 
cellation of the document and only for 
omission to add such a prayer in the 
plaint cannot make the suit non-main- 
tainable. . 


5. Mr. Susanta Kumar Kundu, learn- 
ed advocate appearing on behalf of the 
respondents, on the other hand, submits 
that the document is only voidable and 
it is perfectly within the rights of a 
minor after attaining majority to avoid 
the deed. But in such a case he must 
make a prayer for cancellation of the 
document otherwise it is submitted that 
a suit is not maintainable and both the 
courts below have rightly held that the 
suit was not maintainable. Mr. Kundu 
placed before me 3 decisions. The first 
one has been reported in 48 Cal WN 49: 
(AIR 1943 PC 94) (Humayun Begam v. 
Shah Mohammad Khan). In this case it 
has been held that ‘other relief? in the 
proviso to S. 42 of the Specific Relief 
Act means ‘other relief’ against the 
defendant against whom the declaration 
is sought, One of the reasons for- ` the 
proviso is to protect the revenue from a 


suit- being brought ‘without payment of ` 


1978 Damodar Valley Corpn. v. 


the proper ad valorem court-fee”, ‘This 
case, in my opinion, has no applicatior. 
to the facts of the present case. In the 
present case there is no question ož 
avoidance of payment of court-fee. The 
plaintiff has sought for a declaration and 
also for consequential relief, namely. 
permanent injunction and has paid 
court-fee both on declaration and alse 
on consequential relief, The only rele- 
vant consideration is whether the plain- 
tiff was bound to make a prayer in the 
plaint seeking for cancellation of the 
document. Mr. Kundu next relies on a 
decision reported in (1935) 39 Cal WO 
250 (Radha Sundar’ Roy v. Saktipada 
Roy). In this case, it has been held that 
“a suit under S. 39 of the Specific Re- 
lief Act for a declaration that the deed 
executed by the plaintiff is void or void- 
able with a prayer for cancellation of 
the same and notification thereof to th? 
. sub-registrar falls within S. 7, Cl, (iv) 
(c) of the Court-fees Act.” This deci- 
sion also does not help the respondent 
as admittedly there is no prayer for can- 
cellation of the document and as such 
the question of payment of court-fes 
for such a declaration does not arise. 
The last decision on which Mr, Kunds 
relies has been reported in AIR 1958 SC 
886 (Razia Begum v. Sahebzadi Anwaz 
Begum), On going through the decisiom 
I find that the facts of the case are en- 
tirely different from the facts of the? 
present case and the principle enunciat- 
ed in the said decision does not apply 
in the present case. On a consideration 
of the facts and circumstances and bear- 
ing in mind the legal position I am o2 
opinion that in the present case it is no: 
at all necessary for the plaintiff to make 
an additional prayer for a declaration 
for cancellation of the deed and that be- 
ing so, I am of further opinion that both 
the courts below were wrong in holding 
that the suit was not maintainable. As 
all other points have been found in fav- 
our of the plaintiff, the plaintiff musz 
get a decree as prayed for. . 

- 6 In the result, the appeal is allow- 
ed on contest, The judgments and de- 
crees passed by the courts below are set 
aside, The suit is decreed, It is declarec 
that the plaintiff has right, title and in- 
terest in respect of the ‘Ka’ schedule 
property and the kobala described ir 
the ‘Kha’ schedule property in favour oi 
the: defendants Nos, 1 to 3 is fraudulent, 
collusive and not binding upon the plain- 
tiff and is a nullity. The defendants Nos. 
1, 2..arid 3 are. permanently: restrainec 
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from interfering with the plaintiffs pos- 
session in the suit property. There will 
be no order for costs in this appeal. The 
parties will: bear their respective costs 
in the courts below. 


Haripada Das 


Appeal allowed. 
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Damodar Valley Corporation, Peti- 
tioner v. Haripada Das and others, Op- 
posite Parties. 


Civil Revn. Case No, 1556 of 1977, D/- 
4-7-1978. 

Civil P. C. (5 of 1908), O. 39, Rr. 1, 2 
Suit for declaration that order of 
superannuation in respect of plaintiff by 
defendant was illegal -— Application for 
ad interim injunction -—~ Principle to be 
applied, i 


. The plaintiff filed the suit praying for 
a declaration that the order of release 
from service on the ground of his attain- 
ing age of superannuation made by the 
defendant— Damodar Valley Corporation 
— was illegal, ineffective and without 
jurisdiction, and further that he was not 
to be treated as superannuated and that 
his service subsisted and continued. 
There was a further prayer for perma- 
nent injunction restraining the defen- 
dants from interfering with or obstruct- 
ing the plaintiff in carrying on his ser- 
vice and in discharging his duties in 
connection with and pertaining to his 
service and from treating him as super- 
annuated. On the same day the plaintiffs 
filed an application for an ad interim in- 
junction . restraining the Corporation 
from interfering with or obstructing him 
from performing his duties pertaining 
to his- service. 


Held that in case the plaintiff suc- 
ceeded, he would be adequately compen- 
sated which would follow as a conse- 
quence of the declaratory decree sought 
for in the suit as in such event the 
effect of the decision would be that the 
plaintiff was to be deemed to have con- 
tinued in service. Further the statutory 
Corporation would never be financially 
incapable of meeting the demands of 
the plaintiff in respect of his service, if 
held to be illegally superannuated, On 
the other hand, if the plaintiff, who was 
a driver, lost the suit, there might be 
no way of recovering the. amount that 
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might be obtained by the plaintiff in 
the meantime and his undertaking 
would be of no avail. Further, the plain- 
tiffs joining the service, after his release, 
would be illegal and create serious com- 
plications involving right of other per- 
sons in the event the suit was dismissed. 
Hence, this was not a case where an ad 
interim order of injunction should be 
granted. (1975) 1 All ER 504, Rel. on. 
(Principles governing grant of ad inte- 
rim injunction stated). (Paras 5, 6, 7) 


Anno: AIR Comm, C.P.C. (9th Edn.), 
O. 39 R. 1 N. 3; ©. 39 R, 2 Notes 2, 3B. 
Cases Referred: Chronological Paras 


(1975) 1 All ER 504: (1975) 2 WLR 316 
(HL), American Cyanamid Co. v, Ethi- 
con Ltd. 3 

(1971) 75 Cal WN 233 2 


Amulya Kr, Mukherji, for Petitioner; 
Debiprasad Bhattacharyya and Bikash 
Ranjan Neogi, for Opposite Parties. 


ORDER:—This Rule is directed against 
an order dated March 22, 1977 passed by 
the Additional Subordinate Judge, Bur- 
dwan in Misc. Appeal No. 135/1976 in 
reversal of the order of the learned 
Munsif at Durgapur. The opposite party 
was an employee under the Damodar 
Valley Corporation, a body corporate, 
and by a letter dated April 30, 1976 he 
was released from his service from the 
afternoon of the said date. The opposite 
party, according to the Corporation, at- 
tained the age of superannuation for 
which he was released from service, The 
opposite party as plaintiff thereafter fil- 
ed the suit on August 20, 1976 praying 
for a declaration that the order of re~- 
lease made by the Corporation referred 
to above, was illegal, ineffective and 
without jurisdiction and further that he 
was not to be treated as superannuated 
and that his service subsisted and conti- 
nued, There was a further prayer for 
permanent injunction restraining the de- 
fendants from interfering with and ob- 
structing the plaintiff in carrying on his 
service and in discharging his duties in 
connection with and pertaining to his 
service and from treating him as super- 
annuated. On the same day the plaintiffs 
opposite party filed an application for 
an ad interim injunction restraining the 
Corporation from interfering with or ob~ 
structing him from performing his 
duties pertaining to his service. On this 
application the learned Munsif held that 
there was nothing to show what the 
plaintiff-opposite party did during this 
period up to June, 1976 from which it 





ALR. 


could be said that he was in service of 


- the Corporation, An ad interim order, it 


was held, would be infructuous at this 
stage and hence the application for in- 
terim order was rejected. : 


2. Against this order the plaintiff 
preferred an appeal and the learned 
Subordinate Judge was of the opinion 
that from the affidavit of the Corpora- 
tion before the appellate court, it could 
not be ascertained that the plaintiff had 
actually been removed from service. Ac- 
cordingly it was held that the main 
ground for refusal of the prayer for in- 
terim order of injunction by the learned 
Munsif was not tenable. The appellate 
court also considered the case on merits 
taking into consideration the horoscope 
as also the identity card which disclosed 
that the date of birth of the plaintiff was 
May 1, 1922 which did not justify or 
support the Corporation’s case that the 
plaintiff had attained the age of super- 
annuation on the relevant date The 
court also noticed that the defendants 
did not produce the service record dis- 
closing the age of the plaintiff. In such 
circumstances, it was held that the plain- 
tiff has been successful in making out a 
prima facie case and that the bal- 
ance of convenience also'appeared to be 
lying with the plaintiff appellant. It 
was further held that the appeal was 
not incompetent relying on the decision 
in the case of Motilal Singh v. Shib 
Chandra Bose, reported in (1971) 75 Cal 
WN 233. The appeal was accordingly 
allowed and the order of the learned 
Munsif refusing to issue an ad interim 


order of injunction was set aside, The 
Corporation and its agents were re- 
strained by temporary injunction, till 


the disposal of the connected Title Suit, 
from interfering with or obstructing the 
plaintiff from performing his duties 
pertaining to his service. This Rule, as 


already stated, is directed against this 
decision. 
3. It will be of interest to refer to 


a recent decision in American Cyanamid 
Co. v. Ethicon Ltd., reported in (1975) 1 
All ER 504 (HL) on the principle gov- 
erning grant of interlocutory injunction) | 
in an action for permanent injunction. 
It has been laid down that there is no 
rule of law that the court was preclud- 
ed from considering whether on a bal- 
ance of convenience, an interlocutory 
injunction should be granted, unless the 
plaintiff succeeded in establishing a 
prima facie case or a probability that he 
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would be successful at the trial of tke 
action, All that is necessary is that tke 
court should be satisfied that the claim 
was not frivolous or vexatious; in othe> 
words, there is a serious question to ke 
tried. The Court observed— 


‘Tt is no part of the court’s functios 
at this stage of the litigation to try to 
resolve conflicts of evidence on affidavt 
as to facts on which the claims of eithe 
‘party may ultimately depend nor to de- 
cide difficult questions of law which cal 
for detailed argument and mature cor- 
siderations. These are matters to kə 
dealt with at the trial. Unless the mate- 
rial available to the court at the hearirg 
of the application for an interlocutory 
injunction fails to disclose that the plaiz- 
tiff has any real prospect of succeedirg 
in his claim for a permanent injuncticn 
at the trial, the court should go on +) 
consider whether the balance of conve- 
nience lies in favour of granting or re- 
fusing the interlocutory relief that 3 
sought.” 
© 4. The Court 
observe : 


further proceeded 40 


“As to that, the governing  princip-? 
is that the court should first conside? 
whether if the plaintiff were to succeed 
at the trial in establishing his right to a 
permanent injunction he would be ade- 
quately compensated by an award cl 
damages for the loss he would have sus~ 
tained as a result of the defendants 
continuing to do what was sought to ke 
enjoined between the time of the appli- 
cation and the time of the trial. If dam- 
ages in the measure recoverable at com 
mon law would be adequate remedy 
and the defendant would be in a finan- 
cial position to pay them, no interlocu- 
tory injunction would normally b= 
granted, however strong the plaintiffs 
claim appeared to be at that stage, IZ 
on the other hand, damages would næ. 
provide ar. adequate remedy for th= 
plaintiff in the event of his succeedinz 
at the trial, the court should then con- 
sider whether, on the contrary hypo- 
thesis that the defendant were to suc- 
ceed at the trial in establishing his right 
to do that which was sought to be en- 
joined, he would be adequately compen- 
sated under the plaintiff’s undertaking 
as to damages for the loss he would 
have sustained by being prevented from 
doing so batween the time of the appli- 
cation and the time of the trial. If dam- 
ages in the measure recoverable under 
such an undertaking would be an ade- 
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quate remedy and the plaintiff would be 
im a financial position to pay them, there 
would be no reason on this ground to 
refuse an interlocutory injunction.” 


5. The principle governing grant of 
ad interim injunction appears to be as 
follows:— 

(i) It is not necessary for grant of ad 
imterim injunction on a balance of con- 
venience that the plaintiff should suc- 
ceed in establishing a prima facie case 
oc a probability that he would be suc- 
cassful at the trial of the action. 


(ii) It is also no part of court's func- 
tion at that stage of the litigation to re- 
solve conflicts on evidence on affidavits 
as to facts on which the claims of either 
rarty may ultimately depend nor to de- 
ede difficult question of law waich call 
for detailed argument and mature consi- 
Geration which is reserved for the trial. 
£11 that is necessary at that stage on 
the evidence on affidavits, ‘is that the 
court should be satisfied that the claim 
is not frivolous or vexatious, in other 
words there is a serious question to be 
tried. 

(iii) On such satisfaction, the court 
will consider whether the plaintiff, if he 
succeeds, would be adequately compen- 
sated by an award of damages for the 
less if the defendant continued to do 
what was sought to be injuncted, If 
damages recoverable in law is an ade- 
quate remedy and the defendant is in a 
financial position to pay them, no inter- 
lccutory order should be normally grant- 
ec, however strong the plaintiffs claim 
appears to be at that stage. 


(iv) If damages are not an adequate 
remedy to the plaintiff in event of his 
success at the trial the court will con- 
siler if the defendant would be ade- 
quately compensated if he succeeds in 
his case, by reason of the plaintiffs un- 
dertaking for damages for the lcss caus- 
ed by reason of the injunction. If such 
damages are adequate remedy and the 
plaintiff is in a financial position to pay 
tkem, an interlocutory injunctior should 
not be refused. 


6. In this case it is obvious that in 
case the plaintiff succeeds, he would be 
acequately compensated which will fol- 
low as a consequence of the declaratory 
decree sought for in the suit as in such 
event the effect of the decision would be 
that the plaintiff is to be deemed to have 
continued in service. Further, it is no- 
bcdy’s case nor it can be that the statu- 
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tory Corporation would ever be finan- 
cially incapable of meeting the demands 
of the plaintiff in respect of his service, 
if held to be illegally superannuated. On 
the other hand, if the plaintiff who was 
a driver, loses the suit, there may be no 
way of recovering the amount that may 
be obtained by the plaintiff in the mean- 
time and his undertaking would be of 
no avail, Further, the plaintiffs joining 
the service, after his release, would be 
illegal and create serious complications 


involving right of other persons in the 
event the suit is dismissed. 
T. For all these reasons, as stated 


above, it appears that this is not a case 
where an ad interim order of injunction 
as prayed for, should have been granted 
by the appellate court. 


8. The Rule is accordingly made ab- 
solute and the appellate order impugned 
in this Rule is set aside. Let the suit be 
heard out expeditiously, and let the re~ 
cords be sent down at once, 


9. There will, however, be no order 
- as to costs, 
Rule made absolute 
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D. C. CHAKRAVORTY, JJ, 
Nirmal Chandra Dutta, Petitioner v, 
Girindra Narayan Roy and others, Op- 
posite Parties. 
C. R. No, 233 of 1978, D/- 20-6-1978.- 


(A) Civil P. C. (š of 1908), S. 148-A 
(as introduced by Amendment Act 1976) 
— Right to lodge caveat — Objects of 
the section. 


The object of the introduction of the 
provision for lodging a caveat in the 
Civil P, C, seems to be to safeguard. the 
interest of a person against an order 
that may be passed on an application 
filed or expected to be filed by a party 
in a suit or proceeding instituted or 
about to be instituted. Such a person 
lodging a caveat may not be a necessary 
party to such an application, but he may 
be affected by an order that may be 
passed on such an application. Further, 
another object behind the provision of 
S. 148-A is to avoid multiplicity of pro- 
ceedings. For a person, against whom an 
order is passed on an application in a 
suit or proceeding to which he is not a 
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party, will have to take resort to legal 
proceedings for the purpose of getting 
rid of the order. (Para 4) 

(B) Civil P. C. (5 of 1908), S. 148-A 
(as introduced by Amendment Act 1976) 
~~ Caveat — Contents of — Right under 
which caveator claims to appear before 
Court must be stated. 


The application referred to in sub= 
sec. (1) of S. 148-A must be a substan- 
tive application and the person who may, 
be affected by an order that may be 
passed on such an application may file 
the caveat for the purpose of opposing 
the application. Unlike the Indian Suc- 
cession Act no form of a caveat has 
been prescribed by the said Amendment 
Act while it introduced S, 148-A in the 
Code, In the absence of such a form, it 
may be in the shape of a petition in 
which the caveator has to specify the 
nature of the application which is ex- 
pected to be made or has been made and 
also his right to appear before the 
Court on the hearing of such applica~ 
tion. Under sub-sec. (2) of S. 148-A, the 
caveator has also to serve a notice of 
the caveat on the person by whom the 
application has been, or is expected to 
be, made under sub-sec. (1). It follows, ` 
therefore, that in the caveat the name 
of the person who is expected to file or 
has filed the application, the nature of 
the application and the right under 
which the person lodging the caveat 
claims to appear befare the court have 
to be stated, (Para 4) 


In the instarit case, it has been notic- 
ed that after the court had directed the 
execution of the writ of delivery of pos- 
session with police help the judgment- 
debtor filed an affidavit and an applica- 
tion praying for stay of the execution 
on the ground that they had delivered 
possession of the disputed premises to 
the Land Acquisition Collector in view 
of an order passed under S, 3 of W. B. 
Premises Requisition and Control (Tem~ 
porary Provisions) Act V of 1947. In 
-the application under S. 148-A, filed on 
the same day the State of West Bengal 
did not refer to any application in res- 
pect of which the caveat was sought to 
be filed or the person who,was expected 
to file or had filed an application. Prima 
facie, therefore, such a caveat was not 
at all maintainable. Further, a caveat 
could be lodged with a view to opposing 
an application and not for the purpose 
of supporting an application that had 
been filed or was expected to be filed 
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by a party in a suit or proceeding. Ob- 
viously the object of the State of West 
Bengal was to support the application 
for stay of execution of the writ of deli- 
very of possession filed by the judgment- 
debtors. The caveat was, therefore, not 
maintainable, (Para 5. 


Held further that even assuming thai 
the State of West Bengal was entitlec 
to lodge a caveat, still, there had not 
been a proper adjudication by the Sub- 
ordinate Judge. It was incumbent upor 
the Subordinate Judge to decide whe- 
ther or not the notice of the order under 
S. 3 of the said Act was served upon the 
petitioner. The Subordinate Judge could 
not proceed on the assumption that there 
had been service of such notice withou- 
making any investigation in that regard. 

(Para 6) 


Bankim Dutta and Partha Dutt, fo? 
Petitioner; Arun Prakash Chatterjee and 
Raghu Nath Ray, for State-Opposite 
Parties. 

M. M. DUTT, J.:— This Rule is at the 
instance of the decree-holder in an exe- 
cution proceeding and it is directed 
against order No. 64 dated January % 
1978 passed by the learned Subordinate 
Judge, Second Court, Alipore. The only 
question that is involved in this Rule i3 
whether the opposite party No, 3, ths 
State of West Bengal was entitled to 
lodge a caveat under S. 148-A as intro- 
duced in the Civil P. C, by S. 50 of tha 
Civil P., C. (Amendment) Act, 1976. 


2 On May 31, 1975, the petitione? 
obtained a decree for ejectment and 
mesne profits against the judgment-deb- 
tors opposite parties in respect of tha 
first floor and the top floor of premises 
No. 100, Dilkusha Street, Karaya, Cal- 
cutta, in Title Suit No, 87 of 1973 of tha 
Second Court of the Subordinate Judge, 
Alipore. On September 1, 1975, the peti- 
tioner put the said decree in execution 
in Title Execution Case No, 23 of 1975 
when the Bailiff of the court accompa- 
nied by the petitioner went to deliver 
possession of the disputed premises, th2 
‘judgment-debtors offered resistance 
accordingly, the Bailiff could not execut2 
the writ of delivery of possession ani 
returned the same to the court together 
with his report about the resistance of- 
fered by the judgment-debtors. The pe- 
titioner filed an application under O. 22, 
R. 97 of the C.P.C. complaining of tha 
resistance to delivery of possession by 
the judgment-debtors and their men and 
‘prayer for granting police help to the 
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Bailiff for the execution of the writ of 
delivery of possession, The said applica- 
tion was registered as Misc. Case No. 37 
of 1977. The notice of the said applica- 
tion was served upon the judgment- 
debtors in the usual way as well as 
under registered post with acknowledg- 
ment due, In spite of the service of 
notice, the judgment-debtors did not 
appear and oppose the prayer for deli- 
very of possession with police help. The 
learned Subordinate Judge by his order 
dated Sept. 24, 1977 allowed the Misc. 
Case and directed execution of the writ 
of delivery of possession by the Bailiff 
with police help. November 15, 1977 was 
fixed by the learned Subordinate Judge 
for the execution of the writ of delivery 
of possession. On Nov. 14, 1977, the 
judgment-debtors filed an affidavit and a 
petition praying for stay of the execu- 
tion case. On that very day, the oppo- 
site party No, 3, the State of West Ben- 
gal filed a caveat in the form of an ap- 
plication under S, 148-A of the C. P. C. 
as inserted therein by the said amend- 
ment Act, inter alia alleging therein 
that on June 6, 1977 the First Land Ac- 
quisition Collector, Calcutta had requi- 
Sitioned the disputed premises under 
S. 3 of the Act V of 1947 after the pub- 
lication and service of notices upon all 
the parties concerned on that date, and 
that on the day following, that is, on 
June 7, 1977, possession of the disputed 
premises was delivered by the judgment- 
debtors to the said Land Acquisition Col- 
lector, Calcutta, It was prayed by the 
opposite party No. 3 that it should be 
given a hearing before the writ of deli- 
very of possession was issued, The pra- 
yer of the opposite party No. 3 was op- 
posed by the petitioner. It was contend- 
ed by the petitioner that the State of 
West Bengal had no locus standi to 
lodge a caveat under S, 148-A. Further, 
it was alleged by the petitioner that no 
notice of the requisition order was serv- 
ed upon him, 


3. The learned Subordinate Judge, by 
the impugned order No. 64 dated Jan. 3, 
1978, came to the finding that the State 
of West Bengal had locus standi to lodge 
a caveat under S. 148-A. He assumed 
that there was service of the notice un- 
der S. 3 of Act V of 1947 and held that 
the order of requisition could not be 
called in question in any court, Further, 
he found that the judgment-debtors 
were no longer in possession of the dis- 


puted premises and accordingly, there 
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was no question of executing the writ 
of delivery of possession against the 
judgment-debtors, It was held by the 
learned Subordinate Judge that the de- 
cree-holder would get only symbolical 
possession of the disputed premises and 
not khas possession. Upon the said find- 
ings, the learned Subordinate Judge 
allowed the application of the State of 
West Bengal under S. 148-A of the 
C.P.C. and recalled the writ of delivery 
of possession, Hence this Rule. 


4, Section 148-A is set out below: 


“148-A, (1) Where an application is ex- 
pected to be made, or has 
in a suit or proceeding instituted, or 
about to be instituted, in a Court, any 
person claiming a right to appear before 
the Court on the hearing of such appli- 
cation may lodge a caveat in respect 
thereof. ` 

(2) Where a caveat has been lodged 
under sub-sec. (1), the person by whom 
the caveat has been lodged (hereinafter 
referred to as the caveator) shall serve 
a notice of the caveat by registered post, 
acknowledgment due, on the person by 
whom the application has been, or is 
expected to be, made, under sub-sec. (1). 


(3) Where, after a caveat has been 
lodged under sub-sec, (1), any applica- 
tion is filed in any suit or proceeding, 
the Court shall serve a notice of the 
application on the caveator. 


(4) Where a notice of any caveat has 
been served on the applicant, he shall 
forthwith furnish the caveator, at the 
caveator’s expense, with a copy of the 
application made by him and also with 
copies of any paper or document which 
has been, or may be filed by him in sup- 
port of the application. 


(5) Where a caveat has been lodged 
under sub-sec, (1), such caveat shall not 
remain in force after the expiry of 
ninety days from the date on which it 
was lodged unless the application refer- 
red to in sub-sec. (1) has been made be- 
fore the expiry of the said period.” 


The term ‘caveat? is very common in 
testamentary proceedings. A caveat is a 
caution or warning giving notice to the 
Court not to issue any grant or take any 
step without notice being given to the 
party lodging the caveat, It is a precau- 
tionary measure taken against the grant 
of probate or letters of administration, 
as the case may be, by the person lodg- 
ing the caveat. The provision for lodg- 
ing a caveat in a testamentary proceed- 
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been made, . 
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ing is contained in S. 284 of the Indian 
Succession Act, Persons who have some 
interest in the estate of the deceased are 
entitled to enter caveats under S, 284. 
The object of the introduction of the 
provision for lodging a caveat in the 
C.P.C. seems to be to safeguard the in- 
terest of a person against an order that 
may be passed on en application filed or 
expected to be filed by a party in a suit 
or proceeding instituted or about to be 
instituted. Such a person lodging a 
caveat may not be a necessary party to 
such an application. but he may be af- 
fected by an order that may be passed 
on such an application, Further, another 
object behind the provision of S. 148-A 
is to avoid multiplicity of proceedings. 
A person, against whom an order is 
passed on an application in a suit or 
proceeding to which he is not a party, 
has to take resort zo legal proceedings 
for the purpose of getting rid of the 
order. The application referred to in 
sub-sec, (1) of S. 148-A must be a sub- 
stantive application and the person who 
may be affected by an order that may 
be passed on such an application may 
file the caveat for the purpose of oppos- 
ing the application, Unlike the Indian 
Succession Act no form of a caveat has 
been prescribed by the said amendment 
Act while it introduced S. 148A in the 
C. P. C. In the absence of such a form, 
it may be in the skape of a petition in 
which the caveator has to specify the 
nature of the application which is ex- 
pected to be made or has been made 
and also his right to appear before the 
Court on the hearing of such applica- 
tion. Under sub-sec.’ (2) of S. 148A, the 
caveator has also tc serve a notice of 
the caveat on the person by whom the 
application has been, or is expected to 
be, made under sub-sec, (1), It follows, 
therefore, that in the caveat the name 
of the person who is expected to file or 
has filed the application, the nature of 
the application and the right under 
which the person lodging the caveat 
claims to appear before the court have 
to be stated. 

5. In the instant csse, it has been 
noticed that after the court had direct- 
ed the execution of the writ of delivery 
of possession with police help the judg- 
ment-debtor filed an affidavit and an 
application praying for stay of the exe- 
cution on the ground that they had de- 
livered possession o the disputed pre~ 
mises to the Land Acquisition Collector 
in view of an order passed under S. 3 
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of Act V of 1947. In the application un- 
der S. 148A, the State of West Benga 
did not refer to any application in res- 
pect of which the caveat was sought ta 
be filed or the person who was expect- 
ed to file or had filed an application 
Prima facie, therefore, such a cavea 
was not at all maintainable. Further, è 
caveat may be lodged with a view te 
opposing an application and not for the 
purpose of supporting an application 
that has been filed or is expected to be 
filed by a party in a suit or proceed 
ing. Obviously the object of the State 
of West Bengal was to support the ap- 
plication for stay of execution of the 
writ of delivery of possession filed br 
the judgment-debtors, The case of the 
petitioner was that such an application 
under S. 148A was filed by the State 
of West Bengal in collusion with the 
judgment-debtors. It is not necessary 
for us to decide whether the cavea“ 
was filed in collusion with the judg- 
ment-debtors or not, but it is apparen™ 
that the interest of the judgment-deb- 
tors and that of the State of West Ben- 
gal were not adverse to each other, bui 
they had a common interest in opposing 
the execution of the writ of delivery o: 
possession. The caveat, in our view 
was, therefore, not maintainable, 


6. Even assuming that the State o” 
West Bengal was entitled to lodge a ca- 
veat, still, in our view, there has noi 
been a proper adjudication by the 
learned Subordinate Judge. It has beer 
pointed out above that the learnec 
Subordinate Judge assumed that service 
of notice of the order of requisition un- 
der S. 3 of Act V of 1947 had been 
effected on the petitioner even thougk 
the petitioner had denied such service. 
It has not been disputed by Mr. Chatter- 
jee, learned Counsel appearing on be- 
half of the opposite party No. 3, that i 
no service of the order under 5. 3 al 
the said Act had been effected on the 
petitioner, the taking of possession oi 
the disputed premises under the autho- 
rity of the said order would be wholly 
illegal. In these circumstances, we are 
of the view that it was incumbent upor 
the learned Subordinate Judge to de- 
cide whether or not the notice of the 
order under S. 3 of the said Act wa: 
served upon the petitioner. We wonder 
how the learned Subordinate Judge 
could proceed on the assumption thai 
there had been service of such notice 


without making .any investigation ir 
that regard. Be that as it may, in view 
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of our finding that the caveat was not 
maintainable in the circumstances stated 
above, we set aside the impugned order 
and make the Rule absolute. The learn- 
ed Subordinate Judge is directed to pro- 
ceed with the execution of the writ of 
delivery of possession.’ 


7. There will be no order for costs. 
D. C. CHAKRAVORTI, J.:— I agree. 
Rule made absolute. 
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AIR 1978 CALCUTTA 495 
SALIL KUMAR DATTA, J. 
Shew Karan Agarwalla and another, 
Appellants v, Satyanarain Mansinka, 
Respondent. 
A. F, A. D. Nos. 1834 of 1970 and 460 
of 1974, D/- 9-6-1978, 


(A) W. B. Premises Tenancy Act (12 
of 1956), S. 13 (1) (f) and (ff) (as im- 
serted by Amendment Act (1969)) — 
Ejectment suit —- Second appeal — Am- 
endment of pleadings on the basis of 
Cis. (f) and (ff) as introduced by Am- 
endment Act — Even though trial Court 
and first appellate Court have concur- 
rent jurisdiction to decide questions of 
fact arising from issues in controversy, 
case should be remanded to trial Court 
only to take evidence on fresh issues 
arising from amended pleadings, 

(Para 9) 

(B) W. B. Premises Tenancy Act (12 
of 1956), S. 13 (1) (£) and (ff) (as insert- 
ed by Amendment Act 1969) — Amend- 
ment of pleadings on basis of Cis. (f) 
and (ff) as introduced by Amendment 
Act — Case need not be remanded to 
trial Court or appellate Court for fresh 
trial on issues already decided. AIR 


1978 SC 1062, Explained. (Para 10) 
(C) T. P. Act (4 of 1882), S. 106 — 
Notice to quit in firm’s name — Valid. 


The partnership firm under the pro- 
visions of the Partnership Act ‘is the 
collective name of all partners so that 
contract between a partnership firm in 
firm’s name with third party is, in law, 
a contract between the partners of the 
firm as its partners with such third 
party, even though partnership by itself 
is not a legal entity or corporate body. 
Accordingly, the notice on the partner- 
ship firm in firm’s name determining 
the tenancy which was in the name of 
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the firm duly served is thus valid. 
(Para 11) 

Anna: AIR Comm. T. P, Act (4th 
Edn.), S. 106, N. 24. 

(D) Civil P. C, (5 of 1908), O. 30, R. 1 
— Suit agaist partnership firm in firm’s 
name — Valid. 

O. 30, R. 1 makes it permissible to 
file a suit by or to be sued in firm’s 
name, not as a distinct legal entity but 
as a convenient mode of describing the 
partners at the time of accrual of the 
cause of action and the firm, as a party 
to the suit is merely a collective name 
of its partners and is really against all 
partners of the firm at the time of the 
cause of action though for institution of 
a suit by or on behalf of a firm, the 
, firm must be registered under the Part- 
nership Act. (Para 13) 

Anno: AIR Comm. C, P. C. (8th Edn.) 
O. 30, R.1 N. 7. l 
Cases Referred: Chronological Paras 
AIR 1978 SC 1062 7 
AIR 1975 SC 1146 4 


Ranjit Kumar Banerjee (In S.A, No, 
1834 of 1970), J. L. Pugalia (In S. A 
No. 460 of 1974) and Sailendra Bhusan 
Baksi (In S. A. Nos. 1834 of 1970 and 
460 of 1974), for Appellants; R. P. Das, 
Miss Jolly Sett, Miss Archana Roy, Prax 
sun Kr. Choudhury (in S. A. No. 1834/ 
70) and Sakti Nath Mukherjee and Gouri 
Sankar Gupta (in S. A. 460/74), for Res« 
pondent. 


. SUDGMENT:— These two appeals 
have been heard before me, one after 
the other, and practically, common ques- 
tions of law and fact are involved in 


these appeals, They will be governed 
by this judgment. 
2. The same plaintiff in both the 


connected suits is the landlord of the 
respective defendants in respect of two 
shop rooms, with a godown room in 
addition in respect of one tenancy of 
Mundhra Brothers, cf the house with 
C. I. roof, wooden walls, pucca floor 
situated in Holding No. 6, Ward XVII 
of the Siliguri Municipality. The tenant~ 
ed premises had been held by the de- 
fendants as monthly tenants according 
to English Calendar month, According 
to the plaintiff, the premises were very 
old and in dilapidated condition and 
“therefore the premises are reasonably 
required by him for purpese of build- 
ing and rebuilding.” The tenancies were 
duly determined by notice containing 


. also the threat of suit. As the .defen-. 
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dants failed to vacate, two suits wera 
instituted in 1986 against the tenants, 
one being O, C. Suit No. 24 of 1966 
against M/s. Mundhra Stores and an= 
other the appellants in S. A. No. 460 of 
1974 and the other being O. C. Suit No. 
40 of 1966 against Shew Karan Agar- 
walla and another, the appellants in 
S. A. No. 1834 of 1970. 


3. The suits were contested by the 
respective defendants inter alia denying 
that premises were in old and dilapidat- 
ed condition or that the plaintiff rea- 
sonably required the premises for build- 
ing and rebuilding. The suits were tried 
on evidence and while the O. C., Suit 
No. 40 of 1966 was dismissed, the O. C. 
Suit No, 24 of 1966 was decreed. On ap- 
peal, the O, C. Suit No. 40 of 1966 was 
decreed in reversal of the decree of dis- 
missal of the suit by the trial Court, 


while the appeal against decree for pos~ 


session in O. C. Suit No. 24 of 1966 was 
dismissed. These appeals are against 
the aforesaid decisions. 


4. The ground of eviction was under 
the original Cl, (£) of S. 13 (1) of the 
West Bengal Premises Tenancy Act, 
1956. This Clause was substituted by 
Cls. (f) and (ff) by the West Bengal 
Premises Tenancy (Second Amendment) 
Act, 1969, Since these clauses have 
been made applicable to pending pro- 
ceedings even in second appeal, the Sup- 
reme Court in B. Banerjee v. Anita Pan, 
AIR 1975 SC 1146, while upholding the 
constitutional validity of amending pro- 
vision of sub-sec. (3A) of S, 13 with 
retrospective effect, gave liberty to the 
plaintiff to file fresh pleadings setting 
out his grounds under Cl. (f) and Cl. (ff) 
if they were so advised with opportunity 
to the tenant to file his written state- 
ment, The court thereafter was direct- 
ed to dispose of the suit after giving 
both sides the right to lead additional 
evidence. The Court further laid down 
that it would be open to the appellate 
court either to take evidence directly 
or to call for a finding. 


5. In these appeals also, the plaintiff 
filed before this Court, as the appeals, 
came before hearing, applications for 
fresh pleadings in the plaints in the 
two suits incorporating the requirement 
of the amended Cl. (f) to which there: 
was no opposition as there could be 
none. The amendments were allowed by 
this Court on Jan. 19, 1978 and are by 


:addition to that paragraph of the plaint, 


1978 


which describes the premises as being 
in very old and dilapidated condition 
and as such the plaintiff reasonably re- 
quired the premises for building or re- 
building. Fresh pleadings were to the 
effect that the plaintiff's reasonable re- 
quirement of the premises for building 
or rebuilding could not be carried out 
without the suit premises being vacated 
by the tenant. After the amendments 
were allowed the tenants appellants fil- 
ed their respective written statements. 


6. This Court also framed an addi- 
tional issue on the fresh pleading in 
both the suits which is as follows :— 

“Whether the plaintiff landlord rea- 
sonably requires the suit premises for 
building or rebuilding and if so, 
ther such building or rebuilding cannot 
be carried out without the premises be- 
ing vacated by the defendant.” 


With the view to shorten the litigation, 
this Court, relying on the aforesaid de- 
cision of the Supreme Court fixed the 
cases for hearing when the parties were 
directed to produce evidence in support 
of their respective cases on the fresh 
pleadings. 


7. At the hearing, Mr. Baksi learned 
Advocate for the appellant, produced a 
plain copy of the judgment of the Sup- 
reme Court in Civil Appeal No, 1138 of 
1977 dated Feb. 21, 1978 (still unreport« 
ed) (Since reported in AIR 1978 SC 
1062) Balai Chandra Hazra v. Shewdhari 
Jadav, contending that after amendment 
of pleadings in the High Court in such 
second appeals or Letters Patent appeals 
therefrom, this Court has no jurisdic- 
tion to take evidence itself and decide 
the issue on- basis of the evidence ad- 
duced, In the cited case also the High 
Court in the connected Letters Patent 
Appeal from the second: Appeal allowed 
an amendment to the plaint to bring it 
within the purview of cl. (ff) of S.13 (1) 
of the Act and framed two issues arising 
from the amended pleadings. The High 
Court also took evidence and heard the 
appeal and the decree of eviction was 
affirmed. The Supreme Court noted in the 
judgment in the appeal therefrom that 
the findings of fact recorded by the first 
appellate court are binding and the posi- 


tion will be the same even if fresh evi-' 


dence is allowed to be taken on amended 
pleadings and appreciation of evidence 
to record a finding of fact is necessary 
for disposal of the appeal. The Court 
hearing a second appeal under S. 100 of 
the Civil P. C, as it was then has na 
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_dence and record findings 


whe-. 
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power to take over the function of the 
trial court ‘or the first appellate court 
and undertake appreciation of evi~, 
of facts. 
The power of the High Court under 
Section 103 is limited to evidence on re~» 
cord which again is sufficient to deter~ 
mine an issue of fact necessary for 
disposal of the appeal which has not 
been determined by the lower appellate 
court or wrongly determined by such 
court for’ reasons mentioned therein. 
When pleadings are amended at the 
stage of a Letters Patent appeal from a 
second appeal or a second appeal and 
fresh allegations of facts are introduced 
in the controversy which necessitate ad- 
ditional evidence being permitted :t will 
not be open to the High Court to pro- 
ceed to record findings of fact, as the 
High Court has to work under con~ 
straint of S, 100 as it then was and 
also S. 103 of the Code. When on ac- 
count of subsequent change in law, am- 
endment of pleadings is granted which 
raises disputed questions of fact the 
situation would not be one governed by 
O. 41, R. 27 of the Code as the case is 
not one where the appellate court whose 
decree is under appeal has refused to 
admit evidence adduced or the appel- 
late court requires any evidence to en- 
able it to produce judgment nor such a 
situation is covered under the expres- 
sior “other substantial cause”, The func- 
tion of appreciation of evidence edduc- 
ed on amendment of pleadings bringing 
into focus new or fresh disputed ques- 
tions of fact, should appropriately be 
undertaken by the trial Court, ‘ar, at 
the most, the first appellate Court but 
not the High Court hearing a seccnd or 
Letters Patent appeal from a second ap- 
peal though the High Court has the full 
competence to grant amendment of 
pleadings. 


8. In view of the above positicn, as 
pointed out by the Supreme Cour: it is 
not within the legal competence cf this 
Court to take evidence in this Court 
and appreciate the evidence and dispose 
of the appeal on such appreciation of 
evidence and findings of fact thereon. 
The order passed by this Court in so 
far as the same relates to a trial on evi- 
dence in this Court on amended plead- 
ings has to be recalled. I accordingly 
recall the portion of the orders in the 
said. appeals both dated March 17, 1978 
fixing the cases for trial on evidence in 
this Court on the additional issue fram- 
ed by me as aforesaid. 
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9. The next question for determiná- 
tion is as to whether the suits should 
be sent back to the first appellate court 
or to the trial Court. Both courts it 
appears have concurrent jurisdiction ta 
decide the questions of fact arising 
from the issues in controversy in the 
suit. Even so, to direct the first appel- 
late court to take evidence and decide 
the issue would be to deprive the ag- 
grieved party of a forum of trial which 
will not be appropriate in view of the 
contest and in the attending circumstan- 
ces even though this may cause somè 
delay in the final disposal of the suits. 


10. Further question arises as to 
whether the suits in entirety should be 
sent back for trial, including the issues 
in respect whereof no additional evi~ 
dence is necessary, In the case before the 
Supreme Court, the entire case was sent 
back for trial on evidence but such 
course cannot be said to be laying down 
a proposition that the suit should al- 
ways be sent back to the trial Court or 
the lower appellate court for a decision 
on all issues. In these appeals before 
us it is submitted there are in addition 
issues on notice and its service as alsa 
to the maintainability of the suit which 
also should be decided by the trial 
Court along with other issues, I do not, 
however, think it proper to have fresh 
trial on issues already decided which 
has nothing to do with fresh pleadings. 
Accordingly I propose to decide the con- 
troversy in regard to the notice in both 
appeals and also the dispute as to the 
maintainability of the suit in regard to 
S. A. No, 460 of 1974. 


11. On perusal of the notices, I do 
not find any infirmity in them while no 
dispute had ever been raised in either 
of the appeals about their due service. 
It was also contended that notice on a 
registered partnership firm or on one of 
its partners is invalid in law as the 
partnership is not a legal or corporate 
entity. The partnership firm under the 
provisions of the Partnership Act, 1932 
is the collective name of all partners so 
that contract between a partnership firm 
in firm name with third party is, in law 
a contract between the partners of the 
firm. as its partners with such third 
party, even though partnership by itself 
is not a legal entity or corporate body. 
Accordingly, the notice on the partner- 
ship firm in firm name determining the 
tenancy which was in the name of the 
firm duly served is thus otherwise va~ 
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lid. The findings of the courts below as 
to the validity of the notices and thẹ 
service thereof are upheld. 


12. As to the maintainability of the 
suit, it has also been urged in S. A. No. 
460 of 1974 that the tenant is a regis- 
tered partnership firm but it has no 
corporate existence and O. 30, R.1 is 
merely an enabling provision, Accord- 
ingly all the partners should have been 
made parties to the suit and the failure 
to implead all partners, instead of one 
as done, is fatal for which the suit is 
liable to be dismissed. 


13. Under S. 4 of the Partnership 
Act, 1932, persons who have entered in- 
to partnership with one another are 
called individually “Partners” and col- 
lectively “a firm” and the name under 
which their business is carried on is 
“firm name”, Under O. 30, R. 1 
of the Code any two or more persons 
claiming or being liable as partners and 
carrying on business in India may sue 
or be sued in the name of the firm (if 
any) of which such persons were part- 
ners at the time of the accruing of the 
cause of action, Though a firm is not 
a legal or corporate entity nor a per- 
son, the word ‘firm’ in a suit or pro- 
ceeding is nothing more than a conveni- 
ent method for denoting the persons 
who constituted the firm at the time of 
the accrual of the cause of action. Order 
30, R. 1 makes it permissible to file a 
suit by or to be sued in firm name, not 
as a distinct legal entity but as conveni- 
ent mode of describing the partners at 
the time of accrual of the cause of ac- 
tion and the firm, as a party to the suit 
is merely a collective name of its part- 
ners and is really against all partners 
of the firm at the time of the cause of 
action though for institution of a suit by 
or on behalf of a firm, the firm must 
be registered under the Partnership Act 
1932. There is thus no defect of par- 
ties in the connected suit against the 
registered partnership firm which is, in 
law, a suit against all partners at the 
time of the accrual of the cause of ac- 
tion. 

14. The Courts below have arrived at 
the findings on the reasonable require- 


‘ment of the plaintiff in respect of the 


suit premises for building or rebuilding 
and also considered the impact of Cl (f) 
of S. 13 (1) as amended, In the con- 
text of the fresh pleadings and the li~ 
berty given to the parties to adduce 
further evidence thereon it. is necessary 
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to reconsider and reappreciate the posi- 
tion as to reasonable requirement of 
the ‘suit premises by the plaintiff and if 
so, to examine whether such building 
or rebuilding cannot be carried out 
without the premises being vacated by 
the tenants. Inthe circumstances, I set 
aside the findings arrived at by the 
courts below in this respect, without 
examining their validity on merits or 
expressing any opinion thereon and send 
back the cases to the trial Court for 
decision on all other issues in the suit 
including the additional issue framed by 
me, except the issues on notices and on 
the maintainability of the suit, which in 
agreement with the courts below, have 
been held in favour of the plaintiff. The 
trial Court will afford opportunity to 
the parties to adduce further evidence 
in support of their respective cases and 
dispose of the suits in accordance with 
law with utmost expedition on mate- 
rials already on record and on further 
materials as may be made available to 
it by the parties. I further add that I 
am expressing no opinion on the me- 
rits of the cases or on findings on other 
issues under appeal except on issues 
held by me in favour of the plaintiff 
respondent as aforesaid. ; 
15. The appeals are allowed in part 
as indicated above but there wil be 
no order for costs in the circumstances. 
-16. Let the records be sent down at 
once. Let also the additional written 
statements be sent to the trial Court 
after retaining a copy thereof in the 
records of his Court. 
‘Appeals partly allowed. 
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Satish Chandra Maity, Appellant v. 

Sm. Saila Bala Dassi and others, Res- 
pondents. 

A. F. A. D. No. 909 of 1969, D/- 2-6- 
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(A) W. B. Estate Acquisition Act (1 of 
1954), S. 57-B ~~ Correctness of record 
of rights — Can be challenged if sub- 
stantial question of title involved or re- 
cord prima facie wrong. 


If there is a substantial question of 
title involved in the suit or if prima 
facie the records of rights. appeared to 
be wrong or erroneous and for that pur- 
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pose the question to title requires to be 
investigated into or on the very face of 
it the record of rights appears to be 
clearly wrong, certainly the aggrieved 
parties can start a suit to declare his 
tit:e to the suit land by getting the re- 
cord of rights in question declared er- 
roneous. (Para 5) 

iB) W. B. Estate Acquisition Act (1 of 
1954), S. 57-B — Section not retrospec- 
tive — Does not affect decree already 
passed. (Para 5) 

(C) T. P. Act (4 of 1882), S. 41 — 
Protection under —- Plea of purchase in 
“good faith” — Validity. 

Where the purchaser did not press 
the point that he was. bona fide pur- 
chaser for consideration in the suit or 
first appeal or raise it in the grounds of 
appeal but.purchased it with the full 
knowledge that his transferor had no 
titie to the property under transfer, he 
could not claim the protection of S. 41 
on the ground that he was a bona fide | 
purchaser for consideration. (Para 6) 

anno: AIR Comm. T., P. Act (4th 
Edn.) S. 41, N. 22, 


(D) Civil P. C. (5 of 1908), S. 151 and- 
O. 39, R. 2 — Inherent powers — Party 
taking possession in breach of injunction 
— Court has power to restore possession 
in decree, AIR 1956 Pat 455, Rel. on. 

, (Para 7) 

Anno: AIR Comm, C. P. C. (8th Edn.), 
S. 151, N. 4; O. 39, R. 2 N. 6. 
Cases Referred: Chronological 
AIR 1956 Pat 455 


Sachindra Chandra Das Gupta and 
Tapan Kumar Sen Gupta, for Appel- 
lant; S. P. Roy Chowdhury, for Respon- 
dents Nos. 1 to 3. 


TUDGMENT:— This second appeal is 
by the defendant No. 3 of the original 
suit which was decreed in favour of the 
plaintiffs and affirmed in the first ap- 
peel. 

The case of the plaintiffs is that the 
disputed land originally belonged to one 
Ramanibala Dassi who made a gift of the 
same in favour of Gosta Behari Mondal, 
the predecessor-in-interest of the plain- 
tiffs by a deed dated 9-11-1925 and Gos- 
tha Behari Mondal since then started 
possessing the same in his own right. In 
C.S. khatian the property was recorded 
in the name of Gostha and his brother 
Krishna. In fact Krishna had no inter- 
est therein. As Gostha was in posses- 
sion of the property and nothing stood 
in the way of enjoying the property as 
his own, no step was taken for correc- 


Paras 
T 


500 Cal. [Prs. 1-5]. Satish Chandra v. Baila Bala (R. Bhattacharya J.) 


tion of the record of rights. In the R. S, 
khatian also the name of Gostha and 
Gokul Chandra Mondal, the son of 
Krishna since deceased was recorded and 
the said record is erroneous and with- 
out any foundation. The defendant No. 
1 cannot have any title or possession in 
the property on the basis of the R, S 
khatian. The plaintiffs are the sole 
‘heirs of Gostha and they have been in 
possession of the property. The defen- 
dant No. 1 disclosed that he would dis- 
pose of his share in the property and 
hence the plaintiffs filed the suit to re~ 
- move the cloud on their property creat- 
ed by the R. S. khatian. Besides the 
defendant No, 1, the defendant No. 3 
Satish Maity has been made a party be~ 
cause he obtained one kabala from de- 
fendant No. 1 in respect of the suit pro~ 
perty. 


2. Defendants Nos, 1 and 3 contested 
the suit, Their case is on the same line. 
-The defence is that the suit is barred by 
limitation and not maintainable, Ramani- 
bala Dassi, the previous -owner of the 
property, in fact made a gift of the suit 
property and one bastu in favour of both 
Gostha and his brother Krishna. Gostha 
treated the property as gifted to both 
of them and recorded the properties as 
such in the C. S. khatian. Moreover, 
Gostha treated the properties as ances- 
tral by throwing the properties into the 
common stock. The R. S, khatian shows 
the correct state of affairs, There was 
a partition of the suit property between 
Gostha and the defendant No, 1 after 
the death of Krishna and the defendant 
No. 1 disposed of his allotment in the 
disputed property in favour of defe- 
dant No, 3 on 20-11-66. The question of 
adverse possession has also been pressed. 
As I have already stated, the defence of 
both the contesting defendants is the 
same, 


3. The learned Munsif on considera- 
tion of the evidence on record and the 
facts and circumstances found that by 
the deed of gift Ramanibala Dassi gift- 
ted the property to Gostha alone ‘and 
not to Krishna or anybody else. It has 
also been found by the learned Munsif 
that Gostha did not record the name of 
Krishna in the C, S. khatian, that 
Gostha alone during his lifetime had 
been possessing the suit property in his 
own right and that after his death the 
plaintiffs had been in possession, It has 
been found that the case of adverse pos- 
session is disproved and the story of 


~ed erroneous. 
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partition set up in the defence is unac- 
ceptable. It is further held that in spite 
of the order -of injunction passed against 
the defendants during the pendency of 
the suit, the defendant No. 3 dispossess- 
ed the plaintiffs from eastern side of the 
suit property. The suit was, therefore, 
decreed declaring that the plaintiffs 
have got 16 annas title to the suit land 
and that the relevant C. S. and R. S. 
records are erroneous. In the first ap- 
peal also the learned Additional Dis- 
trict Judge, Hoogly who dismissed the 
appeal on consideration and discussion 
of the evidence on record also held simi- 
larly that Ramanibala Dassi gifted the 
property to Gostha alone, that Gostha 
during his lifetime possessed: the suit 
property in his own. right and not 
.Krishna and that after his death the 
plaintiffs had been in possession of the 
suit property. It has also been found. 
that R. S. and C, S. records are errone-~ 
ous and without any. basis. The story 
of throwing the property in the com- 
mon stock by Gostha has been rejected. 
It has also been held that the suit is 
maintainable as framed, 


4. Before me Mr, S, C. Dasgupta has 
argued in support of the second appeal 
while Mr. S. Roy Chowdhury represent- . 
ed the plaintifi-respondents, 


5. It has been first contended by Mr. 
Dasgupta that in view of S. 57B of the 
West Bengal Zstate Acquisition Act the 
plaintiffs cannot challenge the correct- 
ness of finally published R. S. records 
and, therefore, the suit was not main- 
tainable. If there is a substantial ques- 
tion of title involved in the suit or if 
prima facie the records of rights ap- 
peared to be wrong or erroneous and 
for that purpose the question of title re-|- 
‘quires to be investigated into or on the 
very face of it the record of rights ap- 
pears to be clearly wrong, certainly thel. 
‘aggrieved parties can start a suit to de- 
clare ‘his title to the suit land by getting 
the record of rights in question declar- 
In the present case in 
C. S. record there are names of Gostha 
and Krishna as joint owners of the dis- 
puted land on the basis of the deed of 
gift and the R. S. record stands in the 
names of Gostha and defendant No. 1 

as the joint owners on the basis of the 
deed of gift by Rarnanibala. The deed 
of gift has been exhibited in this case 

and it shows that Ramanibala, the ori- 
ginal owner, gifted the property to 
Gostha alone for special consideration 
_ and to nobody else. It has also been 
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held that Gostha and after his deata 
the plaintiffs exercised the right of sol2 
ownership in respect of the disputed 
property on the basis of the said gift b7 
Ramanibala. Clearly, therefore, the very 
recitals, not to speak about the findings 
of both the courts below, go against tha 
recording of the names of Gostha and 
Krishna or Gostha and the defendart 
No, 1 in the record of rights on the 
basis of the deed of gift. On the very 
face of it and clearly the record cf 
right has no basis to say that the pro- 
perty in question was gifted jointly tə 
Gostha and Krishna or that they wers 
the owners of the disputed property oa 
the basis of the deed of gift or thet 
Gostha and defendant No, 1 were join 
proprietors of the disputed land on tha 


basis of such deed. Moreover, S. 57B 
.|was introduced in the West Bengel 
Estate Acquisition Act in 1973 whea 


this second appeal was pending. Long 
before that the suit was decreed. Ths 
section does not affect the decree ak 
ready passed, The suit is, therefore, 
maintainable and the contention of Mr. 
Dasgupta cannot be upheld, 


6. It has bean next argued from the 
side of the appellant, who is the defer- 
dant No, 3, the purchaser from the de- 
fendant No. 1, that he was a bona fide 
purchaser on consideration and, there- 
fore, after the purchase of the property 
from the defendant No. 1 his title can- 
not be affected. First of all it has got t3 
be stated that this point has been rais- 
ed for the first time in this second ap- 
peal at the time of hearing. This point 
of bona fide purchase on consideration 
has not been pleaded in the written 
statement and aven this case was nct 
pressed before the trial Court and as 
such no issue was framed, No evidenc? 
was adduced from the side of the de~ 
fendant No, 3 that he paid cash money 


for the purchase of .the property œ. 


that it was a bona fide purchaser, Such 
point was not taken even in the first 
appeal before the Additional District 
Judge. Moreover, even in the memo ct 
second appeal no such ground has been 
taken. The R., S. record shows that tha 
defendant No. 1 has title to the suit 
land to the extent of 4 share on th 
basis of the deed of gift executed by 
Ramanibala. The deed of gift says thet 
it was in favour of Gostha alone and 
not to-Krishna or anybody else. In spits 
of the mention of the deed of gift, and 


in spite of the clear recital in the said 


deed, the defendant - No, .3 . purchase 
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the property knowing fully well that 
the properties under the giit were 
given to Gostha alone and not ta 
Krishna and, therefore, the defendant 
No. 1 had no right therein, Moreover, 
both the courts find that defendant No. 
1 had no possession and that the plain< | 
tiffs possessed the same, There is no 
evidence from D. W. 2, the defendant 
No. 3 that he paid consideration money 
for the alleged purchase, It has been 
found by both the courts that after pur- 
chase he dispossessed the plaintiffs from 
a portion of the suit land ‘during the 
pendency of the suit presumably to 
show his possession. The case of the 
defendant No. 3 is that there had been 
a partition between Gostha and the de- 
fendant No. 1 after the death of Krishna 
in respect of the suit property, but the 
deed relied upon by the defendant No. 3 
shows .that he purchased undivided 
share of defendant No.1 in the suit 
property. These facts clearly indicate 
that it was not a case of bona fide pur- 
chase on consideration, but the defen- 
dant Nos, 1 and 3 wanted to speculate 
upon the wrong entry in the R. S. kha- 
tian. The second point urged by Mr. 
Dasgupta is, therefore, rejected. I find 
no reason to interfere with. the decision 
of the learned Additional District Judge 
who rightly dismissed the appeal. 


7. Lastly Mr. Dasgupta has argued 
that when the defendant No. 3 is in 


‘Possession he cannot be dispossessed as 


there is no prayer for eviction on pay- 
ment of ad valorem court-fees. In this 
case. the defendants Nos, 1 and 3 were 
directed to maintain status quo ante - 
during the pendency of the suit. The 
parties agreed to such order. The plain- 
tiff’s case is that he was in possession 
of the suit property and his possession 
was being threatened by the deiendants. 
They, therefore, prayed for declaration 
of their title to the suit land and for 
permanent injunction restraining the de= 
fendants from disturbing their posses< 
sion therein, Both the courts below 
found that in spite of the order of 
court, the defendant No. 3 dispossessed 
the plaintiffs.from the eastern side of 
the suit land, It is the defendant No. 3 
the appellant who wanted illegally te 
reap the fruits of his mala fide and un~ 
lawful -action violating the court’s. order 
by dispossessing the plaintiffs. The 
plaintiffs have proved their case as 
stated in the plaint and are entitled to 
get an effective decree for proper relief. 
It is the duty of the court to pass a de- 
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cree for appropriate relief to the plain- 
tiffs by removing the wrong done by 
the defendant in this case. The duty 
of the court is to see that proper and 
substantial justice is done according to 
the circumstances of the case so that 
the aggrieved party may feel that his 
right is vindicated, When the defen- 
dant No. 3 has, violating the order of 
‘ithe court, dispossessed the plaintiffs 
from the suit property during the pen- 
dency of the suit, the court has the 
authority and duty to restore possession 
to the plaintiffs by evicting the defen- 
dant, the wrong-doer under S. 151 of 
the Civil P. C. A similar view I find 
in a decision of the Patna High Court 
in the case of State of Bihar v. Usha 
Devi reported in AIR 1956 Pat 455. It 
appears that the trial Court despite the 
finding that the defendant No, 3 had 
dispossessed the plaintiffs from the eas- 
tern portion of the suit land passed a 


decree for declaration of the plaintiffs’ 
title to the suit land and a permanent 


injunction against the defendant No. 1 
restraining him from . interfering with 
the joint possession of the plaintiffs and 
the defendant No. 3 in the suit land. 
This sort of decree for injunction is il- 
legal and unjust. Although the plain- 
tiffs did not file any appeal against or 
objection to this part of the decree, tha 
appellate court can under O. 41, R. 33 
of the Civil P, C. modify the decree of 
the trial Court to give proper and ap- 
propriate relief as required in the facts 
of the case.. In the present case I hold 
that under O, 41, R. 33 for just and 
necessary relief the plaintiffs are en- 
titled to a decree not only for the de- 
claration of their title to the suit land 
and permanent injunction against the 
defendants Nos, 1 & 3 restraining them 
from disturbing the possession of the 
plaintiffs in the suit iand but also for 
recovery of possession of the portion of 
the suit property which is occupied by 
the defendant No. 3, the appellant by 
evicting him therefrom and for this re- 
covery of possession, the plaintiffs need 
not pay any additional court-fees. 


8. In the result, the appeal is dis- 
missed with costs. The decree of the 
trial Court passed in favour of the 


plaintiffs shall be modified as indicated 
hereinbefore. 


Appeal dismissed. 
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SANKAR PRASAD MITRA, C. J. AND 
SALIL KUMAR DATTA, J. 
Jahar Lal Manna, Petitioner. v. Sri 
Tarakeshwar Jews’ Shebait Mohunt 
Sreemat Dandiswami Hrishikesh Asram 


-of Tarakeswar and others, Respondents. 


Appeal from Appellate Decree No. 1041 
of 1959, D/- 22-3-1978. 

Bengal Tenancy Act (8 of 1885), Sche- 
dule HI, Art. 3 — Applicability — Suit 
for declaration of plaintiffs raiyati inte- 
rest under landlord auction purchaser in 
execution of rent decree and for posses- 
sion — Art, 3 applies, AIR 1972 Cal 376 
Reversed on rehearing of appeal. 

To attract the provisions of Sch. III 
Art. 3 it is not necessary that the dis- 
possession is to be effected by the land- 
lord in his capacity as landlord. AIR 
1972 Cal 376 Reversed on rehearing of 
appeal. (Paras 13, 21) 

When a landlord takes possession of a 


‘raiyati holding as auction purchaser in 


execution of his decree for rent, there 
is ‘dispossession’ of the raiyat within the 
meaning of Art. 3, Sch, III of the Bengal 
Tenancy Act. (Para 22) 

On the facts of the instant cases a 
suit for declaration of his raiyati inte- 
rest under the landlord auction pur- 
chaser and for possession was held gov- 
erned by Sch. IH, Art. 3, Bengal Ten- 
ancy Act and was barred by limitation. 
AIR 1927 Cal 488 (SB) and AIR 1936 Cal 
299 and AIR 1944 Cal .44 and (1949) 53 
Cal WN 159, Rel. on. (Paras 22, 25) 


Cases Referred: Chronological Paras 
AIR 1972 Cal 3% 1, 21 
AIR 1961 Cal 75 (FB) 24 
(1949) 53 Cal WN 159 22 
AIR 1944 Cal 44:77 Cal LJ 186 17 
AIR 1936.Cal 299: 40 Cal WN 173 16 
(1936) 40 Cal WN 135 13 
AIR 1930 Pat 256 (FB) ` 13 


AIR 1927 Cal 488:31 Cal WN 634 (SB) 
14 


AIR 1917 Pat 304: (1917) 2 Pat LJ 567 
15 
(1913) 17 Cal WN 817 12 


Mon Mohan Mukherjee, Gouri Prosad 
Mukherjee, for Appellant; Purna Chan- 
dra Basu, Dilip Banerjee, for Respon- 
dents. 

SANKAR PRASAD MITRA, C. J:— 
appeal on Feb. 4, 1872 
when no one appeared for the respon- 
dents. By our judgment and decree on 
the same date we allowed the appeal. 
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The plaintiff's suit for declaration af 
title and recovery of possession ‘of . the 
suit lands was decreed. The decision is 
reported in AIR 1972 Cal 376, 

2. The respondent No, 2 thereafter 

filed an application under Q. 41, R. £l 
of the Civil P, C. for a rehearing of tke 
appeal on the ground that no notice af 
the appeal was ever served on him. Ee 
could not take steps for his appearance 
and arrange for his representation at the 
time of hearing. On this application un- 
der O. 41, R. 21 we issued a Rule ard 
ultimately made it absolute. The judg- 
ment and decree which we passed œn 
Feb, 4, 1972 were set aside. 
- 3. The appeal has now been heard at 
length. The dispute relates to about 8.69 
acres of land under Khatian No. 238 in 
mouza Chowtara, Police Station Dhania- 
Khali, in the district of Hooghly. Ore 
Bholanath was a tenant in respect af 
this land under Satis Giri, the Mohunt 
of the Hrishikesh Ashram of Tarake- 
swar, On the 22nd December, 1932, 
Bholanath sold some portions of tke 
land to the defendants Nos, 7 and 3. 
The defendants Nos. 3 to 6 are the heirs 
of Bholanath and the defendant No, 1 
is the present landlord. 


4. In 1937, the landlord filed a rent 
suit against the defendants Nos, 3 to 3. 
This was Rent Suit No, 999 of 1937. Tke 
suit was decreed on Feb. 2, 1938. Before 
the decree was put into execution, the 
plaintiff purchased the suit plots from 
the defendants Nos. 7 and 8 with notice 
to the landlord. The date of the plain- 
. tiffs purchase is the 19th Dec, 1938. 


5. Thereafter, on the 12-3-1941, in 
the rent execution case No. 763 of 1940 
the suit lands were put to sale by aue- 
tion. In this sale the defendant No. 1 
became the auction purchaser, 


6. Pursuant to the auction purchas2, 
delivery of possession of the suit lancs 
was given to the defendant No, 1 on tke 
8th Dec., 1941. The defendant No. 1 ot- 
tained possession through Court, and 
thereafter settled the suit lands to tke 
defendant No. 2 

7. The plaintiff, who is the appellant 
before us, on the 28th Sept., 1951, filed 
Title Suit No. 230 of 1951 in the Mur- 

(Contd, on Col. 2) 
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sif’s Court. at Chinsura. In the plaint, 


inter alia, declaration of title and re- 
covery of possession were claimed. 
8 On the 24th April, 1954, the Se- 


cond Munsif of Chinsura disposed of this 
title suit. He held that “The plaintiffs 
title to the suit land acquired by Exhi- 
bit 3 has remained unaffected by the 
sale in execution of the decree in Rent 
‘Suit No. 999 of 1937 of the First Court 
of Munsif, Hooghly”, But he dismissed 
the suit on the ground of Lmitation. 
According to him, to a suit of this na- 
ture Art. 3 in Sch. II of the Bengal 
Tenancy Act, 1885 applies. This Article 
is as under: 
(For Table see below). 

9. The plaintiff preferred an appeal 
which was marked. as Title Appeal No. 
187 of 1954. On the 4th:-Feb., 1953, the 
Additional Subordinate Judge of Hoogh- 
ly dismissed the appeal, The Appellate 
Judge did not disturb the Munsif’s find- 
ing on the question of title, He agreed 
with him on the question of limitation. 
He was also of the view that Art. 3 in 
Schedule HI to the Bengal Tenancy Act, 
1885 stood in the way of the plaintifis 
obtaining a decree. 

10. On the 29th April, 1958, the pre- 
sent appeal was filed. On May 5, 1965 
P. N. Mookerjee, J. referred the appeal 
to a Division Bench as it raised impor- 
tant question of law. 


11. The only point that arises for 
consideration is whether the plaintiffs 
suit for declaration of title and recovery 
of possession would be governed by 
Art. 3 in Schedule II to the Bengali 
Tenancy Act, 1885 or by the ordinary 
laws of limitation, In other words, whe- 
ther the period of limitation would be 
two years or 12 years. If the period of 
limitation is 12 years, the suit was insti- 
tuted within time. 

12. Counsel for the. parties have re- 
ferred to several decisions in support of 
their respective cases, Mr. Monmohan 
Mukherjee for the appellant has con- 
tended before us that the dispossession 
contemplated under Art. 3 is disposses- 
sion qua landlord or acting as landlord. 
In Kamaladhari Thakur v. Rameswar 
Singh, (1913) 17 Cal WN 817, a Division 
Bench of this Court held that cisposses- 





To recover possession of land claim- 
ed by the plaintiff as a raiyat or 
under-raiyat, 


Period of Time from which period 
Limitation. begins to run. 
Two years ‘The date of 
dispossession, 


“ 
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sion in execution of a decree by the 
landlord decreeholder auction purchaser 
is not dispossession as landlord acting 
as landlord but as auction purchaser, It 
was further observed that the disposses- 
sion effected by the Court was an act 
ef the Court and was not dispossession 
by the landlord. 

13. This view was followed in Gaja- 
dhar Rai v. Ramcharan Gope, AIR 1930 
Pat 256 (FB) as well as by another 
Division Bench of this Court in Gosta 
Behari v. Amiya Kumar, (1936) 40 Cal 
WN 135. We had also taken the same 
view when this appeal was heard by us 
ex parte on the 4th Feb., 1972, We were 
of opinion that to attract the provisions 
of Art, 3 in Sch. III to the Bengal Ten- 
ancy Act dispossession must be effected 
by the landlord in his capacity as land- 
lord. 


14. Learned Advocate for the defen- 


dant respondent No, 2 who did not ap- 
pear before us on Feb, 4, 1972, referred 
to the decision in Satis Chandra v. Ha- 
shem Ali Hazi, 31 Cal WN 634: (AIR 
1927 Cal 488), a decision of a Special 
Division Bench of three Judges, It was 
an appeal under S. 15 of the Letters 
‘Patent against the decree of Cuming, J. 
differing in opinion fram that of Page, J. 
Rankin, C. J. presiding over the Special 
Division Bench observed: 

“As regards the contention that in 
order to avoid the operation of Art. 3 it 
is sufficient to say that the landlord 
came into possession as auction purcha~ 
ser in the capacity of auction purchaser 
and not qua landlord there, again, it 
seems to me that the words of the legis- 
lature are being seriously distorted. It 
is not a question of capacity but of in- 
capacity, But the plaintiffs case is—and 
what alone matters is the real character 
of the plaintiffs’ suit—that the landlord’s 
entry was wrongiul. Whether the land- 
lord wrongfully claimed to re-enter for 
one reason or another is a matter which 
can only be imported by force into the 
words which the legislature has em- 
ployed.” 

‘15. Rankin, C. J. quoted the obser- 
vations of Chamier, C. J. in Jaimangala- 
bati v. Jharulal reported in (1917) 2 Pat 


- Ly 567:(AIR 1917 Pat 304), Chamier, 
C. J. said,. inter alia,: 
TEN if it is shown that the plain- 


tiff raiyat is in fact a tenant of the de- 
fendant who dispossessed him, in res- 
pect of the land claimed in the suit then 
Art. 3 applies to the suit. The object of 


that Article seems zo provide a short 
period of limitation for a suit by a rai- 
yat to recover a holding’ from which he 
has been dispossessel by his landlord. 
The reason or excuse, good, bad, indif- 
ferent, given or supposed to have been 
given by the landlord for dispossessing 
his tenant appears to have no bearing 
on the enactment and much confusion 
must ensue if the applicability of the 
enactment is made to depend upan such 
considerations.” i 

16. The above decision was followed 
by a Division Benck in Sk. Alam v. 
Atulchandra, 40 Cal WN 173: (AIR 1936 
Cal 299), It was held that the Rule of 
Special Limitation that a tenant must 
bring a suit for recovery of possession 
within two years from dispossession by 
the landlord is not excluded when the 
landlord dispossesses as an auction pur- 
chaser. in execution of a money decree 
and takes delivery of possession through 
Court. i 


17. In Smt. Khatun Jinnat v. Isha 
Prokash, 77 Cal LJ 186: (AIR 1944 Cal 
44) Rau, J, observed in the context of 
insertion of S. 48-E in the Bengal Ten- 
ancy Act in 1928 and amended in 1938, 
as follows: 

“The words ‘by the landlord’ have been 
read into the Article, because of the li- 
mitation imposed upon the provisions of 
the: Article by the preamble to the Act, 
which says that the Act is intended to 
amend and consolidate certain enact- 
ments relating to the law 
and tenant.” i 

18. It was noted that under S. 89 no 
such tenant shall be ejected from his 


tenure or holding excepting in execu- 


tion of a decree, The Court observed 
after quoting 5, 48-2 which starts as 
“when a landlord has ejected an under- 
raiyat”, as follows: 


“Clearly then, the Act regards the 


‘landlord as (having) ejected the tenant 


even when he does so by process of 
Court, as he. has to: otherwise the open- 
ing words of S, 48-E would be meaning- 
less. If so, we may legitimately regard 
the landlord as dispassessing the tenant 
even when he does so by the machinery 
of the Courts.” 

19. The Court further considered 


other provisions of the Act. S. 48-C pro- 
vides for ejectment of an wunder-raiyat 
on expiry of a written lease (S. 4£-C (c)) 
or termination of leese by notice when 
there is no written lease (S. 48-C (d)): 
S. 48-E provides for application for res- 


of landlord: - 
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titution by under-raiyat when a land- 
lord has ejected an under-raiyat or 
any of the grounds specified aforesaid 
And S. 89, as we have seen, provides 
that no tenant shall be ejected from his 
tenure or holding excepting execution 
of a decree. In the context of these sec- 
tions Rau, J. observed: 

“Suppose a landlord, having ` ejected 
an under-tenant A sublets the holding 
to B within four years of the ejectment 
The section says that in these circum- 
stances, A may recover possession, Nov 
at a time A applies to Court for resti- 
tution he is not the tenant of the land- 
lord: B is the tenant. Nor was A the 
tenant even at the date of ejectment, fo- 
ejectment was on ground that the ten- 
ancy had already terminated by eflu= 
of time (S. 48-C (c)) or already termi- 
nated by notice under S. 48-C (d) Wha: 
can be said is that the landlord is the 
landlord of the holding of which A seeks 
possession. If such is the position with 
respect to a provision in the body of 
the Act, there is no longer any warran- 
for the assumption that dispossession 
contemplated in Art. 3, Sch. III is a dis- 
possession by a person who was the 
plaintiffs landlord at the date of dis- 
possession. It should be sufficient if the 
dispossession was by the landlord of the 
holding of which the plaintiff seeks te 
recover possession.” 


20. The Court further observed: 


ETNO the most the scheme of the 
Act requires is that we should read the 
entry in the third column in Art. 3 as 
if it ran, the date of dispossession, pro- 
vided that the dispossession was by & 
person who at that date was a landlord 
of the holding to which the land is 
claimed by the plaintiff to appertain. 
irrespective of whether the dispossessior 
was effected directly or through the in- 
strumentality of a Court or otherwise.’ 


21. These aspects of the amendec 
provisions of law were not noticed ir 
the earlier decisions which we relied or 
in our judgment reported in AIR 197% 
Cal 376, 


22. In Fatema Bibi v. Chota Khuki 
(1949) 53 Cal WN 159, following the 
above decision G. N, Das, J. was alsc 
of the opinion that when a landlor 
takes possession of raiyati holding as 
auction purchaser in execution of his 
decree for rent, there is ‘dispossession’ 
of the raiyat within the meaning oi 
Art. 3, Schedule III of the Bengal Ten- 
ancy Act. Further the learned Judge has 


1978 


Mohit Kr. Banerjee Cal. 505 


observed that what matters is whether 
the plaintiffs were claiming a subsisting 
raiyati or under-raiyati right as against 
the defendant and this has to be gather- 
ed from the plaint. i 

23. We are in respectful agree- 
ment with the observations in the deci- 
sions now cited before us on behalf of 
tke defendant respondent No. 2, In the 
plaint in the instant suit also the plain- 
tif ‘had prayed for a declaration of his 
riyati interest under the landlord auc- 
tion purchaser. 

24. The appellant’s counsel has plac- 
ed reliance on the Full Bench decision 
in Kubir Malla v. Manik Mollik, AIR 
1%61 Cal 75. The Court in this case was 
not concerned with the question of ap- 
plicability of Art. 3 of Sch, III of the 
Bengal Tenancy Act when the disposses- 
sion is by the landlord auction purcha- 
ser. In that case the dispossession was 
by a third party auction purchaser ofl 
the interests of the defaulting tenant. 
It was held that Art. 3 of Sch, IŒ had 
no application. The decision has no rele- 
vance to the case before us, 

25. In the premises, the appeal is 
dismissed. There will be no order as to 
ccsts. f 

S. K. DATTA J.:— I agree. 


Appeal dismissed. 
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Probodh Kr. Bajpayee, Petitioner v. 
Mohit Kr. Banerjee, Opposite Parties, 

C. R. No. 2351 of 1976, D/- 25-4-1978. 

(A) Civil P. C. (5 of 1908), O. 22, R. 9 
— Setting aside abatement — “Suffici- 


ent cause” — —-Expression not to be con- 
strued strictly. 


A belated petition to set aside abate- 
ment caused due to death of the defen- 
dent cannot be allowed when. it is a 
bald petition without indicating how 
the plaintiff was prevented by sufficient 
eause from knowing the death of the 
defendant at an earlier date, Yet, the 
expression “sufficient cause” should not 
be construed very strictly. Thus where 
the facts of the case indicate that there 
was a failure to carry out the direction 
of the lower court to inform the parties 
that the record of the case is received 
from the superior Court and that he was 
legitimately entitled to wait till the 
court made known to the parties about 
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the arrival of the records held, he could 
not be held guilty of inaction, neglig- 
ence or want of bona fide, and the abate- 
ment should be set aside, Case law dis- 
cussed. (Para 6) 

Anno: AIR Comm. C.P.C, (9th Edn.), 
O, 22 R. 9 Notes 4 ard 8. 

(B} Civil P. C. (5 of 1908), S. 115 — 
Revision — Interference — Failure of 
lower Court to consider records and re- 
levant facts — Not only illegal or erro- 
neous decision but material irregularity 
committed — Interference justified. 

° (Para 8) 

Anno: AIR Comm. C.P.C. (9th Edn.), 
S. 115 N. 12. 


Cases Referred: Chronological Paras 
AIR 1977 Kant 119 3 
AIR 1975 Cal 12- 2, 3 
AIR 1972 SC 749 . 3, 6 
AIR 1972 Cal 185:ILR (1972) 2 Cal 683 

' § 


AIR 1965 SC 1531 5 
AIR 1964 SC 215 2, 3, 5, 6 
AIR 1964 SC 1336 5 

Saktinath Mukherjee and Partha 


Datta, for Petitioner; S. C, Mitter and 
S. P. Roy Chowdhury, for Opposite Par- 
ties. 


ORDER:— This Rule was obtained 
against an order dated the 20ih of March, 
1976 passed by the Munsif, lst Court 
at Alipore in Misc. Case No, 24 of 71 
arising out of S.C.C. Suit No. 115 of 63. 


2. The petitioner instituted a suit 
(No. 115 of 63) at the S.C.C. Court at 
Alipore against one Manindra Nath 
Banerjee, since deceased, who was pre- 
decessor-in-interest of the opposite par- 
ties 1 to 5 and two others as pro forma 
defendants for recovery of rent in res- 
pect of premises No. 303, Diamond Har- 
bour Road, A written statement was 
filed by the said Manindra Nath Baner- 
jee who alleged that he was a tenant of 
the land and not of the structure and 
that his tenancy was governed by the 
West Bengal Non-agricultural Tenancy 
Act, The suit was decreed in favour of 
the petitioner against which a rule was 
obtained from this High Court being 
Civil Rule No. 1290 of 1965. On the 
8th of July, 1969 the case was sent back 
on remand for further hearing to the 
S.C.C. Court, The records were received 
at the S.C.C. Court on the 8th of Sept., 
1969. It appears that the defendant died 
sometime in the middle of Jan., 1970. 
On the 30th of April, 1970 the learned 
Advocate appearing for the said Manin- 


dranath Banerjee informed the court 
that his client had died. The learned 
court passed an order on 12-2-1971 re- 
cording that the suit had abated and 
giving, directions to inform the parties. 
On 22-3-1971 the petitioner’s advocate 
was informed about the receipt of the 
records. On 10th of April, 1971 the peti- 
tioner came to know about the defen- 
dant’s date of death and filed an appli- 
cation on the 12th of April, 1971 for sub- 
stitution of heirs and legal representa- 
tives of the deceased Manindranath 
Banerjee after setting aside abatement 
under O, 22, R. 9 and S. 151 of the Civil 
P. C. A separate application under S. 5 
of the Limitation Act was also made. On 
the 20th of March, 1976 the learned 
Munsif disallowed the application on 
contest. The learned Munsif noted that 
the defendants informed the court on 
30-4-1970 of the death of Manindranath 
Banerjee by filing a petition. He noted 
the cross-examination of the plaintiff as 
P.W.-1 and held that the plaintiff was 
not only “careless and negligent about 


_his case but there has been no doubt 


carelessness and callousness on the part 
of the plaintiff......... to file a petition 
within the prescribed period of limita- 
tion”, He relied on two decisions re- 
ported in AIR 1975 Cal 12 and AIR 1964 
SC 215 and held that mere allegation of 
the plaintiff in not knowing the defen- 
dant’s death earlier was not sufficient. 
He further was of the view that the 
plaintiff's burden of establishing the 
reasons of delay was not discharged by 
cogent and reliable evidence. The said 
judgment is challenged in this rule. 
3. Mr. Saktinath Mukherjee, the 

learned advocate, appearing in support 
of the rule submitted that the observa- 
tion made in AIR 1975 Cal 12 (Anna- . 
purna Debi v; Harosundari Dasi) that 
mere allegation about the plaintiff not 
coming to know of defendant’s death 
was not sufficient: for the purpose of 
O. 22, R. 9, was based on the Supreme 
Court decision in Union of India v. Ram 
Charan reported in AIR 1964 SC 215. In 
this case the Supreme Court no doubt 
observed that there was no question of 
construing the expression “sufficient 
cause” liberally either because the party . 
in default was the government or be- 
cause the question arose in connection: 
with impleading of legal representatives 
of the deceased respondent, The court 
moreover noted that the provisions of 


the Code are made with a view to ad=- 
vance cause of justice, The court cau» 
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tioned against insisting on ‘“overstrict”™ 
proof because the question does not re- 
late to the merit of the dispute between 
the parties and because if abatement is 
set aside the merits of the dispute car 
be determined, while if the abatement 
is not set aside the applicant is deprived 
of a chance to prove his case. At the 
same time the court should not readily 
accept whatever the appellant alleges 
to explain his default. Mr, Mukherjee 
cited the case of State of Karnataka v 
Hulkoti reported in AIR 1977 Kant 11£ 
which emphasised these two aspects oi 
the question in not insisting on a strict 
construction of the expression “sufficient 
cause”. Another case relied on by him. 
was State of West Bengal v. Howral 
Municipality reported in AIR 1972 SC 
749 in which the Supreme Court saic 
clearly that the words “sufficient cause’ 
should receive liberal construction so as 
to advance substantial justice when ne 
negligence or inaction or want of bone 
fide is imputable to a party. 


4. As to the facts of the case, Mr 
Mukherjee’s contention was that the 
parties in the lower court always rely 
on an information being given by the 
court as to arrival of records, In this 
case although the records arrived at the 
8.C.C, Court from the High Court as far 
back as 8th of Sept, 1969 and althougk 
the order sheets would show that the 
learned Judge had from time to time 
directed that the parties should be in- 
formed (see orders dated 28-11-69; 6-3- 
70; 6-11-70; 4-12-70 and 15-1-71) the 
said direction of the learned Judge was 
surprisingly not carried out by the min- 
isterial officers until 22nd of March, 
1971. Mr. Mukherjee commented that 
when the learned Judge observed about 
the “callousness and carelessness” on the 
part of the plaintiff he was obviously 
not aware of what transpired to his 
numerous orders from time to time 
which failed to be carried out, The 
learned Judge did not notice that it was 
not even. the case of the defendant that 
the plaintiff was given information. Al 
that was claimed was that he filed a 
petition before the Court informing it 
of the death. The facts already noted 
above spoke for themselves and were 
eloquent enough to furnish reasons why 
the plaintiff could not know of the death 
earlier. As he was informed only as late 


as 22nd of March, 1971 he proceeded to 
make enquiries about the legal repre- 
sentatives and the actual date of death 
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which could~be ascertained by the 10th 


of April, 1971. The application was filed 
on the 12th of April, 1971. Under those 
circumstances Mr. Mukherjee pleaded 
there was no reason why the application 
should have been rejected, 

5. Mr. Shyama Charan Mitter, the 
learned Advocate, opposing the rule 
argued that even after the order reject-. 
ing the application for setting aside 
abatement was passed on the 20th of 
March, 1976 the plaintiff was asked to 
taxe steps. As no steps were taken an- 
other opportunity was given on the 
25th of May, 1976. He was given an- 
otner chance to show cause till the 18th 
of June, 1976. But as no cause was 
shown the suit was ultimately dismissed 
on the 18th of June, 1976. It was en- 
tirely consequential . to the plaintiff's 
falure to take steps in spite of oppor- 
tunities having been given to him, Mr. 
M-tter submitted that the suit not being 
there this application filed in a dead 
sut did not lie. As nothing existed the 
th2 application at this stage is infructu- 
ovs. Secondly Mr, Mitter argued that 
the plaintiff failed to discharge the onus 
wich lay on him. He referred to the 
petition filed at the lower Court. The 


„omy ground made therein was that the 


communication about the death of the 
defendant was made to the petitioner on 
22nd of March, 1971 and that he came 
to know the time of the death and the 
name of the representatives on the 10th 
of April. In terms of the decision re- 
ported in ATR 1964 SC 215 Mr. Mitter 
strongly urged that a mere statement 
that the plaintiff came to know of the 
death at a later date was not enough. 
Ncthing was said in the petition that 
he was prevented by sufficient cause, He 
read from the cross-examination of the 
pecitioner in course of which he said 
that he did not know when the High 
Ceurt’s case was decided and that he 
did not ask the lawyer to inspect the 
records. Mr. Mitter also referred to a 
derision. Hazi Munna Mia and Company 
v. Union of India reported in AIR 1972 
Cail 185: (ILR (1972) 2 Cal 683). In that 
ease the Court held that by merely re- 
cording abatement of the suit under the 
rive, the court does not order dismissal 
of the suit against the surviving defen- 
dants. In that case reference was made 
to the case of Union of India v. Sri Ram 
Bohara freported in AIR 1965 SC 1531) 
in which it was observed that in case of 
joint and individual decree in favour of 
the two plaintiffs respondents, when 
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one plaintiff died and his legal repre- 


sentatives are not impleaded in time an - 


appeal against them abates and the ap- 
peal against the other plaintiff cannot be 
proceeded with and becomes incompe- 
tent, Thirdly Mr. Mitter argued by re- 
ferring to a decision of the Supreme 
. Court reported in AIR 1964 SC 1336 (Ma- 
-nendranath Land & Building Corpa. v. 
‘Bhutnath Banerjee) that it is not open 


to the High Court in exercise of its re-. 


visional jurisdiction to question the con- 
clusions of law or fact in which ques- 
tions of jurisdiction are not involved. 
An erroneous decision, according to Mr. 
Mitter, by itself could not be a good 
ground. for interference in revision. | 
6. As to the question of setting aside 
abatement it cannot be said that Mr. 
Mitter’s criticism is without substance. 
So far as the petition filed in the lower 
court is concerned it is a bald petition 
without indicating how , the petitoner 
was prevented by sufficient. cause from 
knowing, the death of the defendant at 
an earlier date. Yet on the facts of this 
case it would not be quite fair to pena- 
lise the petitioner on that ground alone. 
The quality of 
courts, specially, in the matter of appli- 
cations has often been a matter of com- 
ments by the High Court and for the 
ends of justice a litigant is not made to 
suffer merely on account of the nature 
of the petition filed on his behalf 
when -there are other favourable atten- 
dant circumstances patent on the face of 
the records. In this case, as has already 
been noted, there was a failure to carry 
out the direction of the learned lower 
court to inform the parties, More’ than 
six orders are there directing informa- 
tion to be given to the parties yet the 
same was not complied with. That aspect 
of the matter does not seem to have 
been considered by the learned Munsif 
at all. As the Supreme Court has ob- 
served in the case noted earlier viz, AIR 
1964 SC 215 “it is not the duty of the 
appellant to make regular enquiries 
from time to time about the health or 
existence of the respondent”, While 
coming to know of the respondent's 
death belatedly by itself will not justify 
an application for setting aside abate- 
ment, the expression “sufficient cause” 
should not be construed very strictly. As 
the latest Supreme Court decision (AIR 


1972 SC 749) has said “the phrase is to 
be construed liberally.” The two factors 
in this connection to be noted are that 
the question does not relate to the merit 


` 
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of the dispute and that if abatement is 
set aside the merit can’ be considered. 
But if it is not set aside the claim is 
not given any chance to be proved. In 
the present case the facts clearly indi- 
cate that the plaintiff was not aware of 
the death of the plaintiff till at a very 
late date. He could legitimately wait till 
the court made known to the parties 
about the arrival of the records. He can- 
not be held guilty of inaction, negli- 
gence or want of bona fide. On a consi- 
deration of all the relevant facts and 
circumstances I am inclined ta accept 
the submission of Mr. Mukherjee. When 
it is a border line question, I should 
think the court should give a chance to 
the applicant for setting aside abatement 
rather than not allowing him to do so. 


7. As to the other ground urged by 
Mr. Mitter, it is not his contention that 
the cause of action does not survive so 
far as the main defendant is concerned 
in the absence of the others. Without 
going into further details that, in my 
view, is sufficient to dispose of this con- 
tention of Mr. Mitter. The law allows a 
party to make an application for setting 
aside abatement which takes effect auto- 
matically even without the court re- 
cording the order, If that is so, even if 
the suit as regards the other defendants 
has been dismissed, in the absence of a 
contention that the suit cannot go on 
against the principal defendant this 
court does not find any good reason to 
turn down the application on that score. 


8 Lastly while it is true that the 
court does not interfere on the ground 
of a’ mere illegality or erroneous decision 
(see. Manindra -Land & Building Corpn.’s 
case AIR, 1964 SC 1336 and Pandurang’s 


case AIR 1960 SC 153) it may be noted 


that in the instant case there was a 
failure on the part of the court to con- 
sider the records and the relevant facts. 
It was not merely an erroneous decision 
against which the petitioner has come to 
this Court. Mr. Mukherjee seems to be 
on strong ground when he urges that 
the lower court acted with mate- 
rial irregularity in not taking into con- 
sideration some very relevant features 


of the case. 


9. In the aforesaid ‘circumstances the 
petition succeeds and. the rule is made 
absolute, There. will be no order as to 
~ costs. The. records may go back to the 
lower court at an early date. 

Rule made absolute 
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JANAH AND R. K. SHARMA, JJ. 
Kashinath Das, Appellant v. Pravas 
Chandra Das and others, Respondents. 
A. F. O. D. No, 145 of 1973, D/- 13-4 
1978. 


(A) Hindu Law — Partition — Sui 
for — Maizitainability — Agreement be- 
tween brothers not to partition their 
shares by metes and bounds — Binding 
nature — Whether operates. as a bar ta 
suit, 


A suit by one brother for partition of 
his own share as well as the shares of 
two of his brothers as the successor in 
interest of those brothers is not barred 
by a deed of agreement between all 
the brothers that they shall not parti- 
tion their shares by metes and bounds 
The agreement even assuming it to be 
binding upon the plaintiff, could not be 
binding upon him in respect of shares 
which he was claiming as a successor ir 
interest of ‘two of the executants to the- 
Deed of Agreement. Moreover, the sai¢ 
agreement was without any considera- 
tion. There was no dispute betweer 
the parties which was settled by the 
Deed of family arrangement. It wat 
merely a wish expressed by the bro- 
thers to live together and not to claim 
partition. (1899) 3 Cal WN 126 and (1908) 
12 Cal WN 793 and (1880) ILR 6 Cal 
106, Dist. (Para 5] 


(B) Hindu Law -—- Family arrange- 
ment — Agreement ‘between brothers 
not to partition their shares and ta 
serve notice on other parties before 
selling the share — Interpretation — 
Sale without notice if can be challeng- 
ed in suit for partition. | 


Held: on an interpretation of the 
agreement that the provision for ser< 
vice of notice on other parties was ap- 
plicable if a brother sold his share to a 
stranger and not when he sold his 
share to another brother. Even assum- 
ing that notice was necessary it cannot 
be said that the ‘sale is altogether void 
for want of prior service of notice to 
the other brothers, At the most it can 
be said that such a sale is ` voidable at 
the instance of the parties on whom the 
notice was not served. But the transac- 
tion not having been avoided for more 
than two decades it cannot now be 
questioned by the defendant in partition 
suit by the plaintiff who had purchased 
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the share of another brother without 
any such notice to other brothers. 

(Para 6) 

© Specific Relief Act (1963), S. 34— 

Suit for declaration of title and:for par- 


_tition — Agreement not to partition 


properties being without consideration is 
not enforceable in law — Plaintiff need 
not set it aside and prayer to set. it- 
aside is unnecessary — Suit is maintain- , 
able. (Para 7) 

Anno: AIR Manual 3rd (1971) Edn. 
Sp. Rel. Act, S. 34 Notes 20, 22, 

(D) Hindu Law — Joint family — 
Self acquisition by members — Vacant 


: site belonging to mother as a gift from 


her father — Mother allowing one son 
to construct a house on it with his own 


` funds — Other sons not raising any ob- 


jection but acquiesced in the construc- 
tion -— House does not belong to mother 
but becomes property of son who con- 
structed it. (1906) ILR 33 Cal 1119, Dist, 


_ (Para 9) 
Cases Referred: Chronological Parag . 
(1908) 12 Cal WN 793 5 
(1906) ILR 33 Cal 1119 9 
(1899) 3 Cal WN 126 . 5 
(1380) ILR 6 Cal 106 5. 
Nihar Ranjan Chatterjee, for Appel- 


lant; Sushil Kumar Biswas, for Respon- 
dent. . : 
JANAH, J.:— This appeal is by the 
defendant No, 3 and it arises out of a 
suit for partition, for permanent injunc- 
ticn and for possession on declaration of 
plaintiff's title to certain structure stand- 
ing on the suit: land. The plaintiff's 
case is as follows: 


2. The suit land described in Sch. Ka 
to the plaint being premises No. 47/2, 
Beliaghata Main Road, Calcutta, mea- 
suring 3 cottah 5 chhataks belonged to 
plaintiffs parents, Out of the said land 
plaintiff’s mother received 3 cottahs of 
land by way of gift from her father. 
The. remaining 5 chhataks of land was 
owned by the plaintiff’s father, The 
pleintifi’s father contructed a house with 
bricks and bamboos having a corrugated 
iron sheet roof on the western side 
of the aforesaid 3 cottahs of land. 
The plaintiffs parents along with 
the plaintiff and the defendants who 


are the plaintiffs brothers and sister 
used to live in the said structure, The ` 
plaintiff's father Benimadhab Das and 
the plaintiffs mother Panchubala died 


in the year 1950 within a very short in- 
terval. The pucca house described in 
Sch. Kha to the plaint was constructed 
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by the plaintiff out of his own funds. 
The ground floor of the said house was 
constructed by the plaintiff between the 
years 1947 and 1949 and the first floor 
was constructed in 1956, The plaintiff 
is a railway employee. Before 1955 he 
was posted in Assam. In 1955 he was 

posted in Calcutta and his brothers ex- 
` cept the defendant No. 3 Kashinath was 
in separate mess from him, The plain- 


tiff had another brother Satyacharan 
who died childness and intestate in 
1968. The 1/6th share of Satyacharan 


devolved on the plaintiff and the defen- 
dants and also another brother Ananta 
in respect of the property described in 
Sch. Ka to the plaint. 
share to the plaintiff by a registered 
Deed dated Nov. 4, 1968. It was alleg- 
ed -that the defendant No, 3 Kashinath 
who was living with the plaintiff was 
given in marriage by the plaintiff in 
1967, From Jan., 1968, the defendant 
No. 3 became separate in mess from the 
plaintiff and thereafter he- began to ill- 
treat the plaintiff. It was alleged that 
the defendant No. 3 had been given li- 
cence by the plaintiff to reside in a por- 
tion of the pucca house but the defen- 
dant No. 3 with the help of the other 
defendants tried to dispossess the 
plaintiff from the entire house. As it 
had become difficult to live together the 
plaintiff started the present suit for par- 
tition of plaintiff's 7/18th share in the 
Ka Sch. property and for a declaration 
that the pucca two-storied house describ- 
ed in Sch. Kha to the plaint belongs to 
the plaintiff exclusively and for evic- 
ticn of the defendant No. 3 therefrom. 
The plaintiff also prayed for an injunc- 
tion restraining the defendant No. 3 
from disturbing the plaintiffs possession 
in the Kha Schedule property. The suit 
was. contested by all the defendants. 


3. The defence case is that in terms 


of a Deed of agreement of family 


arrangement executed by the parties in 
1955, any party intending to sell his 
share is to give notice to the other co- 
sharers, and Ananta having sold his 
share to the plaintiff without such no- 
tice the transfer was void and illegal. 
‘ It was alleged that the first floor of the 
pucca house described in Sch. Kha to 
the plaint was constructed during the 
lifetime of their parents between the 
years 1946 and 1949 out of the money 
and materials belonging to their parents. 
Those constructions included 2 pucca 
‘rooms. with a staircase, verandah, bath 
and privy and the plaintiff and the de- 
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Ananta sold his’ 
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fendant No. 3 also made over some 
money to their parents towards the 
costs of construction of the said struc. 
ture. It was alleged that the state- 
ments contained in the Deed of Settle- 
ment of 1955 regarding the funds out of 
which the construction was made was 
not true. The defendants’ further case 
is that above the existing ground floor 
the defendant No. 3 constructed a room 
on the first floor with a verandah, stair- 
case with C. I. Roof and also a garage 
on the back of the privy out of his own 
funds. It was further alleged that the 
plaintiff with his personal fund made 
construction of the mezzanine floor and 
another room on the bath and privy in 
1963-64, It was denied that the defen- 
dant No. 3 was living in the house des- 
cribed in Sch, Kha as a licencee of the 
plaintiff. 


_4, The trial Court accepted the plain- 
tiffs case in part namely, that out. of 
the construction described in Sch, Kha 
to the plaint one room was made on 
the first floor and a garage was con- 
structed by the defendant No. 3 with 
his own money and the same did not 
belong to the plaintiff. The trial Court . 
found that the plaintiff by his purchase - 
had acquired the share of the other 
brother Ananta and he had inherited 
1/36th share of the other brother Satya 
Charan who died without any issue. The 
trial Court accordingly found that the 
plaintiff was entitled to 7/18th share in 
the property described in Sch, Ka to 
the plaint. The prayer for injunction 
was refused on the ground that the de- 
fendant No, 3 having been found to be 
a joint owner of the pucca house des- 
cribed in Sch. Kha to the plaint with 
the plaintiff, no injunction could be 
granted against the defendant No. 3. The 
trial Court, therefore, decreed the suit 
for partition. Against the said decision 
the defendant No. 3 alone has filed the 
appeal. 


5. Mr. Chatterjee, learned Advocate 
for the appellant contended in the first 
place that the properties were not li- 
able to be partitioned in view of the 
agreement, Ext. 1 dated 8th Aug., 1955. 
That agreement was executed by the 
plaintiff, the defendants Nos, 1 to 3 and 
the other two brothers, Satyacharan 
and Anantalal. By that agreement the 
parties agreed that they shall not be 
entitled to make any partition by metes 
and bounds of their respective shares in 
respect of the properties of Sch. Ka to 
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the plaint, The reason given is tha 
the property was very small and ifi 


had to be divided into 6 shares very lit- 
tle would come to the share ‘of each 
brother and the brothers would thus be 
left practically without any property. I 
was stated that there was love anc 
affection between the brothers and ther 
wanted to live jointly maintaining the 
good relationship between them in fu- 
ture. Mr. Chatterjee contended that this 
agreement or femily settlement is bind- 
ing between the parties and the plain- 
tiff is not entitled to ask for partitior 
of his share. He contended that the 
agreement not to claim partition wat 
binding between the parties to the docu- 
ment although such agreement woulc¢ 
not be binding upon the heirs of the 
parties to the agreement. In support ol 
this contention he relied upon a deci- 
sion in Radhanath Mukherjee v. Tar- 
rucknath Mukherjee, (1899) 3 Cal WN 
126, In that decision it was held that 
such an agreemənt would be binding 
for a limited period though not for all 
times to come provided the agreement 
was for consideration. Reliance was also 
placed in the decision in Krishnendra 
Nath Sarkar v. Debendra Nath Sarkar, 
(1908) 12 Cal WN 793. In that case also 
it was held that an agreement not to 
partition the: property will be binding 
upon the parties to the documents if it 
is for consideration, Reliance was also 
placed upon the decision in Rajender 
Dutt v. Sham Chunder Mitter, (1880) 
ILR 6 Cal 106 which has also taken a 
similar view. Cn the basis of these 
decisions it was argued by Mr, Chatter- 
jee that the present suit for partition 
was not maintainable in view of the 
provisions of the agreement, Exhibit 1. 
It is to be noticed however that in the 
present suit the plaintiff claimed not 
merely of his 1/6th share which he in- 
herited from his father but also of the 
7/36th share purchased by him from his 
brother Ananta as well as 1/36th share 
inherited by the plaintiff from his other 
brother Satyacharan. The plaintiff there- 
fore claimed as a successor in interest 
of his brothers as well. The agreement 
even assuming it to be binding upon 
the plaintiff, could not be binding upon 
him in respect af shares which he was 
claiming as a successor in interest of 
two of the executants to the Deed of 
Agreement, Moreover, the said agree- 
ment was withcut any consideration. 
Nothing appears in Ext. 1 which can be 


said to form the consideration for the 
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agreement, There was no dispute be- 
tween the parties which was settled by 
arrangement, It 
was merely a wish expressed by the 
brothers to live together and not ta 
claim partition. ' 


§& The next branch of this argument 
of Mr, Chatterjee has been that the 
CL (v) of the agreement provides that 
nctice has to be given before any of the. 
brothers sells his share to another. It 
was contended that such notice must be 
in writing because the language used 
there is “he will have to serve notice 
on the other parties”, The relevant por- 
tim of CL (v) of the agreement is ag 
fo_lows :— 


“If any party under pressure of cir- 
cumstances be forced to sell or transfer 
his own share, in that case he shall re- 
main bound to sell the same to any 
on= among the parties from No. 1 to 
Nc. 6. But if they are not willing ta 
pay proper price according to market 
race, in that case, he shall be campe- ’ 
tent to sell elsewhere. But prior to sale 
he will have to serve notice on the 
other parties”, 


In our view the provision for service of 
nozice is applicable only if the sale is 
intended to be made to a stranger, Iti - 
cannot have any application if a sale is 
intended to be made to any of the bro- 
thers. In the present case, therefore, 
there was no necessity for giving any 
notice by Ananta to the other brothers 
beore: he sold his share to the plaintiff. 
Ev2n assuming that notice was necessary 
it cannot be said that the sale is alto- 
gether void for want of prior service of 
notice to the other brothers, At the 
most it can be said that such a sale ig 
votlable at the instance of the parties 
on whom the notice was not served. But 
the transaction not having been avoided 
for more than two decades, it ‘cannot 
now be questioned by the defendant in 
this suit. 


7. The next contention advanced by 
Mr Chatterjee is that the suit is barred 
uncer S. 34 of the Specific Relief Act, 
1963. It was contended that the plain- 
tiff ought to have prayed for a decree 
setting aside Ext. 1 and unless that was 
dore the suit as framed is not maintain- 
We are unable to accept this con- 
tenion of Mr. Chatterjee as we have 
already found that Ext. 1 was without 
any consideration. The said agreement 
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is not enforceable in law, the plaintiff 
was therefore not required to pray for 
setting aside the agreement, If a docu- 
ment is not legally effective it is not 
necessary to make any prayer in res- 
pect of the same. In our view the suit 
is perfectly maintainable without there 
being any such prayer. 


8. On the question of title to the 
Kha Schedule structure Mr. Chatterjee 
addressed us on the basis of the evi- 
dence adduced in the case and invited 
us. to hold that the said structure was 
constructed by the parents of the plain- 
tiff. He contended that the plaintiff and 
the defendant No, 3 also contributed 
some money to enable the parents to 
make the construction, It was accord- 
ingly submitted that all the brothers 
were joint owners of the said structure 
described in Sch. Kha to the plaint and 
the plaintiff could not claim exclusive 
title thereto. With regard to the means 
of Benimadhab, the father of the par- 
ties the evidence of P. W. 2 Priyanath 
is that Benimadhab used to work in 
the Motor Vehicle Department of the 
Corporation of Calcutta and he used to 
get daily wages at Rs. 2-4 as, The evi- 
dence of P. W. 3 the plaintiff and also 
of his brother Ananta P. W. 4 is that 
their father had no means to construct 
a pucca house. On behalf of the de- 
fendants, D. Ws. 1, 2, 3 and 4 wanted 
to prove that their father had suffici~ 
ent means. Their statements were 
sought to be corroborated by D. W. 5 
who is a local resident who stated that 
the ground floor which consists of 2 
rooms verandah, privy etc. were con- 
structed by Benimadhab Das and there- 
after the first floor was also construct- 
ed by Benimadhab, The trial Court 
rightly refused to place any reliance 
upon the evidence of D, Ws. on this as- 
pect of the case in view of the state< 
ments contained in Ext. 1 to the effect 
that the ground floor was constructed 
out of the fund of the plaintiff who 
made the construction to fulfil the de- 
sire of his mother ta live in a pucca 
house. Apart from oral evidence there 
is a letter written by Shib Krishna Das 
one of the brothers to his elder brother 
which is Ext. 3. The said letter is dated 
10th July, 1960. which was written long 
before the date of institution of the 


present suit. From that letter’ it is quite 


clear that Benimadhab had a very 
meagre income and he could hardly main- 
tain his family and provide his children 
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with the necessities of life. It is difficult 
to believe how such a person could con- 
struct a pucca house. There are other 
documentary evidence namely Ext. 7A 


‘which is the accounts for the construc- 


tion of the ground floor room, bath, 
privy, kitchen, Ext. 8 containing labour 
charges. Ext. 9 (b) to (x) cash memos, 
Ext. 10A to 10J  challans. The trial 
Court took into consideration all these 
evidence and came to the conclusion 
that the ground floor rooms and the 
mezzanine floor room and one room on 
the first floor of the pucca house des- 
cribed in Sch. Kha was constructed by 
the plaintiff and one big room on the 
eastern side on the first floor was con~ 
structed by the defendant No. 3, In view 
of the materials on record we agree 
with this conclusion arrived at by the 
trial Court. 


9. The next contention advanced by 
Mr. Chatterjee is that since the land 
belonged to the mother of the plaintiff 
and the defendants the construction even 
if made by the plaintiff out of his own 
fund would become the mother’s pro~- 
perty and on her death it would equal- 
ly devolve upon all her sons. He con- 
tended that under the General Princi- 
ples of Law, if a person constructs a 
house on a land with the knowledge 
that the land belongs to another he 
cannot claim the house as his own, In 
support of his contention he relied on 


the decision in Dharma Das Kundu v. 
Amulyadhan Kundu, (1906) ILR 33 Cal 
1119. In that_case the son redeemed . 


the mortgage of a portion of a land be~- 
longing to his father, He also made im~< 
provements upon the land and made 
additions and alterations to the ances- 
tral house. The father and the son 
fell out and eventually the father filed 
a suit against the son. It was held that 
the property belonged to the father and 
when the son knowing that the house 
belonging to the father was the ances- 
tral house, made additions and altera- 
tions, he could not claim the same to 
be his own, That case is quite distin- 
guishable from the present case on 
facts. In the present case there was no 
house or any kind of construction upon 
the land which belonged to the mother. 
There was no question of throwing the 


_ self acquired property into the common 


stock to make it form part of joint 
family. property, On the‘other hand, 


the mother allowed the son to build th 
house, : The other sons who were awar 
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that- the land belonged to the mother 
did not raise any objection and ac- 
quiesced in the construction of the house 
by the plaintiff. In these circumstances 
it cannot be said that the house cor- 
structed by the plaintiff in which ore 
of the rooms was constructed by tre 
defendant No, 3 became the property 
of the mother. 

10. For the reasons mentioned abov2. 
this appeal fails and it is accordingky 
dismissed without costs, ES 

SHARMA, J.:— I agree. 

Appeal dismissed. 
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Constitution of India, Arts, 226, 19 (2) 
(€) -—~ Natural justice — 
banning business dealings with Contrac- 
tor — Right to carry on business cf 
Contractor affected —— Order must, ke 
speaking order — Order neither  ind-- 
cating any reason. nor showing if rez- 
sonable opportunity was afforded to. 
Contractor — Order held liable to ke 
struck down for violation of principles 
of natural justice and fair. play. AR 
1975 SC 266 and AIR 1975 SC 2057, 
Rel. on, 1912 AC 716. Ref, (Paras 6, 7) 


Anno: AIR Comm., Const, of India 
(2nd 1974 Edn.), Art. 226 N. 59 (H), (D; 
Art. 19 N. 82. 


Cases Referred: Chronological Paras 
AIR 1975 SC 266 3, 6 
AIR 1975 SC 2057 3 


1912 AC 716: 107 LT 531, Lloyd v. Grace 
Smith & Co. 6 


R. C. Deb with A, Panja,. for Peti- 
tioners; D. K. Sen with N. C. Rey 
Choudhury, for Respondents. 


ORDER:— The subject-matter of chal- 
lenge in this. application is the order 
dated the 15th Feb., 1978. By the sad 
order the petitioner was communicated 
as follows :— i i 

“The representation made by you um- 
der your above letter has been cons- 
dered and it has been decided-to ben 
-. business. dealings with you for a pericd 
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Governmert . 


‘val of steel 


that the removal of the material 
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of 5 (five) years with immediate 
fect.” 

In order to appreciate the challenge to 
this order, it would be necessary to re- 
fer to certain facts. It appears that on 
or about the 6th June, 1977 the peti- 
tioner received a memorandum which 
was as follows :— 


‘It has come to notice that M/s. H. 
S. Kohli, handling contractors, Chittaran- 
jan Locomotive Works, during the years 
1969-70, indulged in the malpractice as 
detailed in the enclosed statement of 
charge. 

In the circumstances, the: Government 
of India propose to ban business deal- 
ings for a period of five years by the 
Indian Railways and Production Units 
etc, with M/s. H. S. Kohli as also their 
allied/sister concerns, if any. M/s. H. S. 
Kohli are hereby given an opportunity 
to show cause against the action pro- 
posed to be taken. 


Any representation which M/s. H, S. 
Kohli may make in this regard will be 
considered. Such representations should 
be made in writing and submitted so as 
to reach the undersigned not later than 
fifteen days of the date of receipt of 
this memorandum. In case no such re- 
presentation is received, it will be pre- 
sumed that M/s; H. S. Kohli have no 
representation to make, and a final de- 
cision will then be taken on merits.” 
The said memorandum contained certain 
statements of charges and the said 
statement of charges were as follows:— 


“Shri H. S. Kohli is the proprietor of | 
M/s. H. S. Kohli Handling Contractors, 
who were in charge of the handling 
contract of Chittaranjan Locomotive 
Works during the years 1969-70, He 
was very close to the D. C. O. 8. Shri 
Sewa Singh. Arising out of this friend- 
ship, a conspiracy was. hatched between 
the following persons during 1969-70 
for the clandestine removal of steel 
materials from the Chittaranjan Loco- 
motive Works; 


(a) Shri Sewa Singh, D. C. O. S. (b) 
Shri H. S. Kohli, proprietor of M/s. H. 
S. Kohli, (c) Shri Mulchand Agarwal, 
businessman, (d) Shri Sachindanand 
Singh. Ward Keeper, (e) Shri R. N. Dey 
Ward Keeper. 

2. The conspiracy envisaged the remo- 
materials by M/s. H. S. 
Kohli, Handling Contractors and deli- 
very of the same to Shri Mulchand 
Agarwal, businessman, making it ‘appear 
was 
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genuine and authorised, To this end, 
Shri Avadesh Kumar Srivastava, en 
employee of M/s, H. S. Kohli arranged a 
number of wagons for the removal of 
the material and also prepared the bo- 
gus forwarding notes and R, Rs. in fic- 


titious names of various parties. The 
acts mentioned above led to the remo- 
val of a number of wagons of steel 


valuing over Rs. 2 lakhs and a loss was 
thus caused to the Railway administra- 
tion. 


3. The above action of a reputed 
Handling contractor firm in associating 
itself with and abetting the illegal acti- 
vities of unauthorised removal of steel 
materials is an action unbecoming of 
such a firm.” 


2. In respect of the said memorar- 
dum. the petitioner No, 1 showed cause 
and stated in the letter dated 13th June, 
1877 his association with the Govt. 
agencies as a contractor and the peti- 
tioner No. 1 thereafter stated, inter alia, 
as follows: 


“Throughout the entire period of 
about 12 years, I have performed my 
contracts to the entire satisfaction cf 
the authorities concerned and there hes 
never been any occasion for any com- 
plaint against me, I have therefore re- 
ceived the statement of charges for- 
warded to me with a sense of pain and 
humiliation. I know that in 1975 ar 
thereabout a case had been registered 
against Shri Avadesh Kumar Srivastava 
and some others with regard to alleged 
removal of steel from the workshov 
store of the Chittaranjan Locomotive 
Works in 1969-70. I got this informa- 
tion as this case became a subject-mat- 
ter of general comment at Chittaranjan. 
I have not been a party to the said 
proceedings at all. So far as Shri Ava- 
desh Kumar Srivastava is concerned, I 
had received a complaint from the of- 
ficer in charge of the General Stores 
sometimes in Feb., 1971 to the effect 
that he was not a reliable person. Upon 
this complaint I removed him forthwita 
from all my contracts with the General 


Stores, Thereafter in April 1971 hs 
left my service. 
The allegations in the statement af 


charges that any wagons of steel wer? 
removed from Chittaranjan Locomotive 
Works and that a conspiracy was hatch- 
ed for that purpose te which I wasa 
party, is not only absolutely baseless 
but has also come to me as a shock. 
The statement itself in so far as it 


r 
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seeks to implicate me in the alleged 
conspiracy, is absolutely vague and 
without any particulars, It does not 
disclose any material or basis on which 
it has been alleged that I was a party 
to such conspiracy. In these circum- 
stances it will in fact be impossible for 
any person to give any effective reply 
to the statement of charges except ‘for 
totally repudiating the allegations that 
he was not a party to the conspiracy. 


I may mention that in Aug., 1974 I 
had received a letter signed by Assis- 
tant Controller of Stores asking me to 
contact Fatehpur Police Station. Chit- 
taranjan, in connection with Case No. 
RC/25/73, as per directive of one Shri 
Bacchi Deputy Superintendent of Po- 
lice, C. B, I. When I went to the afore- 
said police station, I was told that I had 
nothing to do with the case mentioned 
in the, aforesaid letter of Assistant Con- 
troller of Stores.” 


3. The petitioner in his .said letter 
also referred to the decision of the Sup- 
reme Court in the case E, E. & C, Ltd. 
v. State of West Bengal, AIR 1975 SC 
266 and asked for dropping the pro- 
ceedings, The petitioner further stated 
as follows :-— 


“It is respectfully submitted that 
there is absolutely no basis on which- 
any ban can be imposed against me. If 
in spite of what I have stated above, it 
is still decided to pursue the matter 
further, I shall request that full parti- 
culars of my alleged part in the con- 
spiracy may be furnished to me so 
that I am in a position make an effec- 
tive reply to the statement of charge. 
As stated above, the statement of char~ 
ges does not impute any part to me ex~ 
cept for making a bald statement that 
I was a party to the conspiracy. I fur- 
ther request that I may be furnished. 
with copies of the various documents 
and/or statements of various witnesses 
on the basis of which I have been serv- 
ed with the aforesaid statement of char- 
ges. In the absence of access to and 
knowledge of the material on the basis 
of which the statement of charges hag 
been made against me I am not ina 
position to file a reply. to the same. I 
further request that in the event of the 
charge being persisted against me, 1 
may also be given an opportunity te 
produce evidence and of an oral hear- 
ing to rebut any evidence that is used. 
against me, The right to representa- 
tion, as laid down by the Supreme: 
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Court in the aforesaid case means &@n 
effective representation including tke 
‘right to know the case on which the 
proposed action is based, the right -0 
rebut the same and the right to oral 
hearing. Otherwise the right of repr2- 
sentation will be merely illusory.” 

Upon this without any further hearing 
the impugned order as mentioned her2~+ 
inbefore was passed, The: said ord2r 
has been challenged in this applicaticn 
under Art. 226 of the Constitution ard 
before me two grounds were pressed. 
It was urged, firstly, that no reason 
had been indicated and secondly, it was 
submitted that the order in question 
had been passed in violation of the 
principles of natural justice. I have 
set out. the memorandum of charges 
dated the 6th June, 1977 and also tke 
impugned order banning any busines 
dealings with the petitioner for five 
years, Now, in the order as such mo 
reason has been given. It is indisput- 
able that the order in question affects 
the petitioners’ right to carry on busi- 
mess. Therefore, on this ground thee 
cannot be any dispute. The order as 
such ex facie does not state any reason. 
The Supreme Court in the case of M.s. 
Mahavir Jute Mills v. Shibban Lal, AIR 
1975 SC 2057 at p. 2060 has observed 
that administrative orders need not 
necessarily be speaking orders unies 
the statute specifically enjoined such a 
requirement. Orders which affect rigkts 
of the parties should contain reason. In 
this case as I have mentioned before, 
the order in question affects the righkts 
of the petitioners, The order as such 
does not contain any reasons. But cow- 
sel on behalf of the respondent contend- 
ed that if the order is read in the 
-background of the memorandum of 
charges and the reply thereto by tne 
petitioners, then the reasons for tne 
order would b2 apparent. It is not pcs- 
sible to accept this contention. In tae 
memorandum, as mentioned hereinbefore, 
‘the petitioners had been charged with 
several offences. It was mentioned that 
it had come to the notice that certain 
Mmalpractices as mentioned in the memo- 
randum of charges had been. indulg2d 
in by the petitioner firm and the char- 
ges were that Shri H, S. Kohli, Propre- 
tor of the Handling Contractors, who 
was in charge of the handling contrect 
of Chittaranjan Locomotive Works dur- 
ing 1969-70, was very actively associct- 
ed with the D.C. O. S. Shri Sewa 
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Singh, Arising out of this friendship. a _ 
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conspiracy was hatched according to ths 
statement of charges, between the fol- 
lowing persons during 1969-70 for the 
clandestine removal 'of steel materials 
from the Chittaranjan Locomotive 
Works. The persons named were: Shri 
Sewa Singh, D. C. O.S., Shri H, S. Kohli 
Proprietor of the petitioner firm, Shri 
Mulchand Agarwal, a businessman. Shri 
Sachindananda Singh, Ward Keeper and 
Shri R, N. Dey, Ward Keeper. It was 
further alleged that the conspiracy en- 
visaged the removal of steel material 
by the petitioner to Shri Mulchand 
Agarwal, a businessman, making it ap- 
pear that the removal of the material 
was genuine and authorised, To this 
end. it was further alleged, that- one 
Shri Avadesh Kumar Srivastava, an 
employee of the petitioner had arrang- 
ed a number of wagons for the removal 
of the materials and also prepared the 
bogus. forwarding note in fictitious 
names of various parties. It was alleg- 
ed that the acts mentioned in the said 
statement of charges led to the removal 
of a number of wagons of steel valuing 
over Rs. 2 lakhs and a loss was thus 
caused to the Railway Administration. 
To this, as mentioned hereinbefore, the 
petitioners had shown cause and given a 
total denial. It appears that certain 
police case had been instituted against 
others but the petitioners were not in- 
volved in such a case. 


4. The petitioners further mentioned 
in their. reply as follows: 

“So far as Shri Avadesh Kumar Sri- 
vastava is concerned, I had received 
complaint from the officer in charge of 
the General Stores sometimes in Feb., 
1971 to the effect that he was not a re- 
liable person. Upon this complaint. J 
removed him forthwith from all my 
contracts with the General Stores, There- 
after, in April, 1971 he left my ser- 
vice.” 

5. The statement to the aforesaid ef- 
fect has not been denied by the res- 
pondent, It is not,. therefore, apparent 
whether the said Srivastava was con- 
cerned with the conspiracy or whether 
the man, who had left the employment 
of the petitioner firm in 1969-70 could 
be responsible for stopping the Govern- 
ment contract of the petitioner in the 
year 1977. The basis upon which the 
impugned order was passed is nat clear 


from the order in question even if the 


same is read in conjunction with the 
memorandum and the statement of 
charges. . 
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6. Learned counsel on behalf of the 
respondent contended that when fraud 
was committed in the course of emplo- 
yee’s employment and not outside the 
scope of his authority, the employer 
was liable. He drew my attention to 
the observations of the Court in the 
case of Lloyd v. Grace Smith & Co., 
1912 AC 716. In my opinion, I am not 
concerned with the said question and it 
is not necessary for me to examine this 
contention. I am concerned with the 
question as to on what basis the order 
was passed or whether it was manifest 
from the order itself or it could be 
gathered from the surrounding circum- 
stances. Such a reason I have not been 
able to find either from the order or 
from the memorandum of charges or 
the statements sent along with the 
memorandum read with the reply ty 
the petitioner. It was stated in the affi- 

_ davit-in-opposition filed on behalf of 
the respondent that there were certain 
other reasons but such reasons were not 
disclosed either to the Court or to the 
petitioners. The impugned order as I 
have already mentioned before, cer~ 
tainly affects the rights of the petitioner. 
In such a situation, the order must com= 
ply with the principles of natural 
justice and must be on reasons, In the 
case of E. E, & C. Ltd, v. State of West 
Bengal, AIR 1975 SC 266 the Supreme 
Court observed that blacklisting had 
the effect of preventing a person from 
the privilege and the advantage of en« 
tering into lawful relationship with the 
Government for purposes of gains. Tha 
fact that the disability was created by 
the order of blacklisting indicated that 
the relevant authority was to have an 
objective satisfaction. Fundamentals of 
fair-play required, according to the Sup- 
reme Court, that the person concerned 
should be given an opportunity to re- 
present his case before he was put on 
the blacklist, Here, the petitioner No. 1 
| has in his representation asked for an 
opportunity of repudiating the evidence 
which has been used against the peti- 
tioner. Such opportunity was not given 
to the petitioner and no reason was in 
dicated to the petitioner as to why 
such opportunity could not be given. 
The petitioner further asked that in 
order to make proper representation 
further particulars had to be given ta 
the petitioner. It was stated that the 
petitioner was a party to the conspiracy 
and the petitioner therefore wanted to 
know the details of the documents of 
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the evidence on the basis of which thet 
petitioner was charged to be a party to 
the conspiracy. It was not that all the 
details or all the information relating to 
the conspiracy were to be given to 
the petitioner but certainly certain in- 
formation upon which the person, who 
is called upon to give his evidence that 
he was not involved in the conspiracy 
might be required. No such particulars 
were given and no reason was alsa 
given as to why such particulars could 
nat be given to the petitioner. 


7. In the premises, the order in 
question, in my opinion. is bad because 
it does not indicate any reason nor does 
it show that proper reasonable opportu- 
nity was afforded to the petitioner be- 
fore passing the impugned order. I 
would, therefore, quash the said order 
dated 15th Feb., 1978 and the respon- 
dents are restrained from giving effect 
to the said order, This order, however. 
will not prevent the respondents from 
passing any fresh order on the existing 
charge-sheet after giving the petitioners 
reasonable opportunity in accordance 
with law. 


8. The Rule is made absolute to the 
extent indicated above. There will be 
no order as to costs. i 

Rule made absolute, 
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Ashok Finance Corporation. Petitioner 
v. Sardar Bhag Singh and others, Res- 
pondents. 

Suit. No, 61 of 1970, D/- 17-3-1978. 

Civil P. C. (5 of 1908), O. 22, Rr. 9 and 
4 —- Delay in filing applications under 
O. 22, Rr, 4 and 9 — When to be con- 
doned. (Limitation Act (1963). S. 5). 

Where although the petitioner’s solix 
citors wrote him to make sinceré efforts 
to find out the whereabouts of the legal 
representatives of the deceased defen- 
dant neither any averment had been 
made by the petitioner in the petition it- 
self that pursuant to those requests of 
his solicitors or otherwise he made any 
endeavour at the last known address of 
the deceased defendant to find out the 
particulars and there was also no effort 
made to enquire with the other defen- 
dant who was the guarantor and living 
in the same town, 
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, Held, though the Court need not be 
over-strict in accepting proof of efforts 
but that does not mean that Court shoulc 
readily accept whatever the plaintif 
alleges to explain away his default. The 
plaintiff was negligent in not taking cer- 
tain steps which he could have anc 
should have taken. (Para 10 
. The conduct of the petitioner ever 
after getting knowledge of the death ož 
the defendant does not show any dili- 
gent effort made on his part to find ous 
the legal representatives of the deceased 
defendant, The application was dismissed 
on these facts. (Case law discussed). 
(Para 11) 
Anno; AIR Comm, Civil P, C. (8th 
Edn.), O. 22 R. 9 N. 8B; AIR Comm. Li- 
mitation Act (5th Edn.), 5.5 N. 7. 


Cases Referred: Chronological Paras 
AIR 1976 Cal 299 (FB) 6. 3 
AIR 1975 Cal 12 6, 3 
AIR 1964 SC 215 6, 7, 3 
AIR 1954 Mad 766 i 13 
AIR 1951 All 794 (FB) 15 
AIR 1936 All 666 12 

Hirak Mitter, for Petitioner; A, K. 
Punja, for Respondent. 

ORDER;— This application has bees 


taken out on behalf of the plaintiff fcr 
setting aside an abatement, recording 
the death of the defendant No. 1, the 
widow and the son of the said deceased 
defendant be substituted in the’ place 
and stead of Sardar Bhag Singh and 
other consequential reliefs. The Masters 
Summons was taken out on lith Nov., 
1976. 


2. The facts of this case are that on - 


14th Jan. 1970 the suit was. instituted by 
the plaintiff against the defendants fct 
recovery of a sum of Rs. 12,542.95 being 
the arrears of. hires due from the de- 
fendants under a hire purchase agree- 
ment and also for a declaration that tke 
plaintiff is the owner of a motor vehicle 
bearing Police Registration No. WG 
8074 and the possession thereof and im 
the alternative, a decree for Rs, 40,000 
being the present market value of the 
said vehicle. The writ of summons wes 
served on the defendants Nos, 1 and 2. 
Mr. T. Goswami, Solicitor entered ap- 
pearance on behalf of the defendant No. 1 
and Mr. B. K. Datta, Solicitor for tke 
defendant No, 2. The written statemencs 
were filed by both the defendants. The 
affidavits of documents were compleze 
by 1974. On llth Aug. 1976 the peti- 
tioner’s Solicitors Messrs. P. D, Himac- 
singka & Co. mentioned the suit before 
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the Hon’ble Mr. Justice S. C, Ghose for 
fixing an early date of hearing where- 
upon his Lordship directed that the suit 
would appear on 23rd Aug. 1976 in the 
list. On 24th Aug. 1976 Messrs. P. D. 
Himatsingka & Co. received a letter 
from Mr. T. Goswami, Solicitor intimat- 
ing that the defendant No, 1 had died 
on 28th Dec. 1975. On 4th Sept. 1976 
Messrs. P. D: Himatsingka & Co. enquir- 
ed of Mr. T. Goswami about the names 
and addresses of the heirs and legal 
representatives of Sardar Bhag Singh. 
No reply was received from Mr, T. Go- 
swami. Messrs. P, D. Himatsingka & Co. 
again sent a reminder on 16th October, 
1976, In paragraph 10 of the petition the 
plaintiff stated that after diligent en- 
quiry the petitioner has come to know 
that the defendant No. 1 has died leav- 
ing his widow and a son. As such the 
petitioner prayed for necessary orders 
on this application, 


3. From both the letters which were 
written by Messrs. P, D. Himatsingka & 
Co. it will appear that they have not 
only requested Mr, T. Goswami to fur- 
nish the particulars but at the foot of 
the letters it will appear that they have 
also intimated their clients Ashok Fi- 
nance Corporation to find out the names 
of the heirs and legal representatives. 
In this endorsement Messrs, P. 
Himatsingka & Co. also brought to the 
knowledge of their clients that such 
application will have to be made within 
90 days from the date of the knowledge 
of the said death and also asked his 
client to treat that notice as extremely 
urgent, A similar endorsement will also 
be found from the letter dated 16th Oct. 
1976. 


4. Mr. Hirak Mitter, appearing on be- 
half of the petitioner submitted that an 
order should be made as prayed for 
otherwise his client would be seriously 
prejudiced. Mr. A. K. Punja, appearing 


_on behalf of the heirs and legal repre- 


sentatives of Sardar Bhag Singh has sub- 
mitted that this application is miscon<- 
ceived and not maiptainable and hope- 
lessly barred by the law of limitation. 
As such it should ‘be dismissed with 
costs, This suit has a quite checkered 
career, An application was moved imme- 
diately after the filing of the suit for 
appointment of a Receiver. subject to 
the condition that the Receiver would 
not take possession of the vehicle if 
the defendant.went on depositing a sum 
of Rs. 1,850 every month with the Soli- 
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citor. From that order of appointment 
of Receiver an appeal was filed by the 
defendants and the defendant was di- 
rected by the Han’ble Appeal Court to 
furnish security to the satisfaction of 
the Registrar for a sum of Rs. 25,000 
and pay Rs, 500 per month to the plain- 
tiffs Solicitor until a total sum of Ru- 
pees 15,000 was paid by them and on 
above conditions a stay order was grant- 
ed. The defendants duly furnished secu- 
rity to the satisfaction of the Registrar 
and made various part payments total- 
ling a sum of Rs. 2,000 to Messrs, P. D. 
Himatsingka & Co, In para 7 of the aff- 
davit-in-opposition filed by Surjit Singh, 
son of Sardar Bhag Singh he has stated 
that the petitioner very well knew that 
the defendant had died on 28th Decem-~- 
ber 1975. as according to him on "th 
Jan. 1976 an agent of the plaintiff came 
to Kishanganj for negotiation when he 
was informed by the deponent about the 
death of the defendant No. 1 in Decem- 
ber 1975. He has denied that the plain- 
tiff has for the first time come to know 
about the death of the defendant from 
the letter dated 24th Aug, 1976. Accord- 
ing to the deponent the news of the 
death of the defendant was published 
in newspapers but no such newspapers 
have been annexed to such affidavit. In 
the affidavit-in-reply filed on. behalf of 
the plaintiff it has been stated that an 


ex parte decree was obtained by the 
plaintiff as the defendant failed. to file 
affidavit of documents in spite of the 


peremptory order being passed for the 
same. On 2nd Aug. 1973 the second ex 
parte decree was set aside on certain 
terms and conditions. In the said affida- 
vit-in-reply the deponent has denied the 
statements made by Surjit Singh in para- 
graph 7 of his affidavit-in-opposition, 


5. Mr, Punja appearing on behalf of 
the defendant No. 1 has submitted that 
on the death of Sardar Bhag Singh on 
28th Dec. 1975 the plaintiff had time of 
90 days from the 29th December 1975 
till 27th March 1976 to make the neces- 
sary application for recording the death 
for substitution. From 28th March, 1976 
upto 26th May 1976 the plaintiff had 60 
days’ time to set asiče the abatement. 
On 24th Aug. 1976 the plaintiff received 
a letter from Mr. T. Goswami about the 
‘death of Sardar Bhag Singh. It took the 
plaintiffs Solicitors 1. days’ time to 
write the first letter, ie. on 4th Sep- 
tember 1976 to enquire about the heirs 
and legal representatives of the defen- 
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dant No, 1. Another letter was written 
on 16th Oct, 1976, i.e., after 42 days and 
the present application has been taken 
out on llth November 1976. As such 
according to Mr. Punja 390 days have 
lapsed from the date of death of Sardar 
Bhag Singh and 70 days’ time has 
lapsed from the date of knowledge (ac~ 
cording to the plaintiff) since this appli- 
cation has been taken out. 


6. Mr. Punja has drawn my atten- 
tion to O, 22. Rules 4 and 9 and also 
Arts. 120 and 121 of the Limitation Act. 
He has further referred to cases re- 
ported in AIR 1964 SC 215, AIR 1975 
Cal 12, AIR 1976 Cal 299 (FB). 


7. In the case reported in AIR 1964 
SC 215 (Union of India v. Raicharan) 
it has been held that Court has no 
power to invoke its inherent power 
under S. 151 of Civil P. C. for the pur- 
pose of impleading the legal represen- 
tatives of a deceased respondent, if the 
suit had abated on account of the ap- 
pellant in not taking appropriate steps 
within time to bring the legal represen- 
tatives of the deceased on record, When 
its application for setting aside the 
abatement is not allowed on account of 
its failure to satisfy the court that there 
was sufficient cause for not impleading 
the legal representatives of the deceas- 
ed in time and for not applying for set- 
ting aside the abatement within time. 
It has been further held in that case 
that there is no question of considering 
the expression ‘sufficient cause’ liberally 
because the party in default had belat- 
ed knowledge of the death of the defen- 
dant. Abatement will not be set aside 
if the appellant is guilty of negligente 
or lack of vigilance. The court cannot 
readily accept whatever the appellant 
alleges to explain away his default. It 
has to scrutinise it, Considering the 
merits of evidence it is true that it is no 
duty of the appellant to make regular 
enquiries from time to time about the 
health or existence of the respondent 
but it does not mean that the mere fact 
of the appellant coming to know of the 
respondent’s death belatedly will justify 


by itself his application for setting 
aside the abatement, That is not the 
law. Order 22, Rule 9 requires the 


plaintiff to prove that he was prevent- 
ed by sufficient cause from continuing. 
Mere allegation about his not coming 
to know of the death of the opposite 
party is not sufficient. He has to state 
reasons which according to him led to 
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his not knowing of the death of the de- 
‘fendant and to establish those reasons 
to the satisfaction of the court, speci- 
ally when ‘the correctness of those rea- 
sons is challenged’ by the legal repre- 
sentatives of the deceased © who had 
secured a valuable right on the abate- 
ment of the suit. It is for the appellan: 
to allege why he could not know abou: 
the death of the respondent..in spite oł 


his efforts. The correctness of reason: 
can be challenged by the other party- 
The court will decide how far those 


reasons have been established and suf 
fice to hold that the appellant had suff- 
cient cause for not making an applica- 
tion to bring the legal 
of the deceased respondent earlier o2 
record, 


8. According to the said decision tha 
limitation starts from the date of tha 
death and not from the date of tha 
knowledge. Article 121 of Limitation 
Act provides that limitation should 
start running from the date of the deat 
and not from the knowledge of tha 
death, According. to the said judgmen~ 
to contend ‘that time. runs from the data 
of knowledge and not from the date cf 
death would be absolutely unjustified 
and would show complete lack of know- 
ledge of the simple provision of the 
Limitation . Act. 


9. In the case reported in AIR 19 
Cal 12 (Annapurna Debi v. Harasundazi 
Dasi) D, K. Sen, J. held that mere alle- 
gation that the plaintiff did not corre 
to know within a reasonable time must 
‘be established to the satisfaction of tke 
court specially where those are cha- 
lenged by the legal representatives. Tre 
case reported in AIR 1964 SC 215 has 
been relied upon 
In the case reported in AIR 1976 Cal 
299 (Corporation of Calcutta v. Murari 
Charan Law) a Full Bench of this Couct 
held that the - Court had a discreticn 
in the matter if the Court was satisfied 
that there were materials before it 
which did not disclose culpable negk- 
gence or mala fides, The Full Bench 
decision also relied on the case reported 
in ATR 1964 SC 215. The Court will hare 
to be satisfied from the reasons disclos- 
ed in the affidavits that the appellant 
was prevented from making the appii- 
cation for. sufficient cause.. The Court 


cannot have a sympathy for | a party 
who has been absolutely careless and 
negligent in not taking steps to find 


out the death of the respondent, 
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10. In present application there is 
no prayer for condonation of the de- 


lay under S. 5 of the Limitation Act. 
Admittedly the petitioner came zo know 
about the death of the defendant No. 1 
on 24th Aug. 1976. There is no explana- 
‘tion in. the petition as to why the appli- 
cation could not be moved earlier than 
lith Nov. 1976, There is no averment in! 
the petition that the ‘petitioner made 
any endeavour or effort to find out the 
whereabouts of the legal heirs and re- 
presentatives although in both the let- 
ters Messrs. P. D. Himatsingka & Co. 
wrote to their. clients to make sincere 
efforts to find out the address of the 
legal representatives and representa- 
tives of the defendant No. 1 neither any 
averment has been made by the peti- 
tioner in the petition itself that pursu- 
ant to those requests of P. D. 
Himatsingka and Co. or other- 
wise they made any endeavour at the 
last known address of the deceased de- 
fendant to find out the | particulars. It 
will appear from the cause ticle that 
the defendant No, 2 is a resident of Cal- 
cutta and his address is given there. No 
explanation has: been given as to whe- 
ther the petitioner has gone to the de- 
fendant No.2 to get ‘the full particulars 
of the defendant No. 1’s death and as 
to his heirs and legal representatives. 
The defendant No, 2 being a guarantor 
would have been too eager to give the 
particulars to the petitioner. Even if 
he did not give any particular at least 


the petitioner would have shown the 
bona fides and lack of negligence, No 
explanation whatsoever has been given 


as to the delay in making this applica- 
tion from 24th Aug. 1976 till llth Nov. 
1976.: On these grounds alone the Sup- 
reme Court has, found in the case men- 
tioned above that no sufficient cause 
has been shown which prevented the 
appellant from making the application 
earlier than the day when it was made. 
Although it is true that the Court need 
not be overstrict in accepting such 
-proof but that does not mean that Court 
should readily accept whatever the ap- 
pellant alleges to explain away his de-/| 
fault. The plaintiff was negligent in not 
taking certain steps which he could have 
and should have taken, 


11. In the Full Bench decision eter: : 
red to above the facts were different. 
As soon as the Solicitor for the plain- 
tiff came to know from the respondent’s 
Solicitor’s letter that the respondent 
has died on the very same day the 


r 


. died to bring it to the 


-satisfied that there 
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plaintiff’s Solicitor wrote a letter to the 
defendant’s Solicitor enquiring about 
the necessary particulars and after re- 
ceiving the letter on May 21, 1974 from 
the defendant’s Solicitor on the very 
next day the petitioner’s Solicitor made 
the necessary application. The petitioner 
there rushed to Court to make the ap- 
plication within 24 hours although in 
that case the Solicitor for the respon- 
dent did not inform the Solicitor for the 
petitioner earlier than the date given 
there, Their Lordships held in that case 
that the position would be different if 
there is negligence on the part of the 
plaintiff, There are no extraordinary 
facts and circumstances in this particu- 
jar case wherefrom the Court can be 
is sufficient cause 
for the appellant in not taking out the 
application in time, Even assuming that 
the petitioner did not come to know 
about the death of the respondent earlier 
than from the letter of T. Goswami for 
the first time dated 24th Aug. 1976 but 
the conduct of the petitioner even after 
the receipt of the said letter becomes 
relevant. There is no explanation in the 
petition itself, no particulars given as to 
what endeavours have been made 
the petitioner to find out the where- 
abouts of the heirs and legal representa- 
tives of the deceased defendant in spite 
of the fact that the Solicitor on their 
behalf wrote and reminded him about 
the urgency of the matter. I do not see 
that any diligent effort has been made 
by the petitioner to get the necessary 
particulars, 


12. Mr. Mitter in reply has referred 
to a case reported in AIR 1936 All 666 
where it has been held that although 
there is no prayer or formal application 
‘under Section 5 of the Limitation Act 
the Court should not rely on the techni- 
cal objection if facts are there in the 
petition for such condonation. Do such 
facts appear in the present petition? 


13. It is the clear duty of an advocate 
on record for whom he appears who had 
notice of the 
Court if he is aware of such death and 
legal representative. Withholding of 
such information and facts about heirs 
and legal representative is not Gosteble 
nor appealable, 

‘14, In a case reported in AIR 1954 
Mad 766 (State of Madras v, Javali 
Govindappa) it has been held that Sec- 
tion 5 of the Limitation Act äóës 
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of the Civil P, C: but an abatement can 
be set aside for sufficient cause under 
Rule 9, 

15. In a case reported in AIR 1951 
All 794 (FB) it has been held that under 
Order 22 Rule 9 application to set aside 
abatement long after’ limitation is not 
sufficient as abatement should not be 
set aside if a valuable right has accru- 
ed in favour of the legal representatives 
of the deceased defendant. 


16. There has been some amendment 
of Order 22 by the Amendment Act of 
1976, Under O, 22, R. 4 under the amend- 
ed Code it has been provided under sub- 
rule (5) (a) where the plaintiff was 
ignorant of the death of a defendant and 
could not for that reason make an ap- 
plication for substitution of the legal re- 
presentative within the period specified 
in the Limitation Act and the suit has 
in consequence abated and under sub- 
rule (5) (b) the plaintiff applies after’ 
the expiry of the specified period for 
setting aside abatement and also for ad- 
mission of that application under Sec- 
tion 5 of the Act on the ground that he 
had by reason of such ignorance suffi- 
cient cause for not making the applica- 
tion within the period specified in the 
said Act the Court shall in considering 
the application under the said Section 5 


have due regard to the fact of such 
ignorance if proved. 

17. Even taking into ' consideration 
the new amended portion of the Civil 


P. C. the plaintiff's conduct in not find- 
ing out with due diligence about the 
names and addresses of the legal re- 
presentatives of the deceased defendant ~ 
even after report of Mr. T. Goswami’s 
letter cannot be excused, In my opinion 
the plaintiff was not diligent enough in 
taking out this application promptly. As 
such I dismiss this application with 
costs, 

Application dismissed. 
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Brij Gopal Binani and others, Plain- 
tiffs v. Sreelal Binani and others, Defen- 
dants, 

‘Matter No, 66 of 1978; D/- 15-3-1978. 

(A) Arbitration Act (10 of 1940), S. 2 
(a) — Arbitration agreement — Inter- 
pretation — Disputes arising between. 
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partners to be referred to sole arbitra- 
tor in case of agreement or to arbitra 
tors nominated by both parties — ‘Both’ 
meaning of — Arbitration clause held 
not invalid for. uncertainty or vague- 
ness. 

An arbitration clause in a partnership 
deed provided that all disputes arising 
amongst the partners either before cr 
after dissolution of the partnership shal 
be referred to a sole arbitrator if the 
parties agree upon one or in case of dis- 
agreement both the partners shall tæ 
entitled to nominate and appoint one 
such arbitrator. 


Held: A clause of this nature should 
not be looked at from a technical poirt 
of view but a pragmatic and reasonable 
view of such é clause be taken. In thet 
light, the expression ‘both’ can be cor- 
strued to mean all the disputing par- 
ners, Even, according to the dictionary 
- meaning the expression ‘both’ may cover 
parties more than two. If that is the 
position, then, there is no uncertainty 
or ambiguity in the clause for arbitre- 
tion so far as the appointment of tke 
arbitrator is concerned. AIR 1976 SZ 
2257, Rel, on. (Para 3) 


The fact that the arbitrator wro 
would be nominated by the plaintif- 
respondent might be in a minority if 
the other arbitrators nominated by tre 
other parties take one view, is a mere 
possibility and in the background of tke 
situation of this case it is not proper, to 
exercise judicial discretion on such a 
problematic possibility, and furthermor:2. 
the arbitrators are expected to act net 
as a representative of parties but in tke 
best interest of all concerned. Viewed 
from that angle it is not possible to sey 
that the plaintiff-respondent would te 
at a disadvantage by the procedure of 
ten or eleven different disputants each 
nominating an arbitrator for itself. 
Hence the contention that there was ` ro 
valid arbitration clause or the same wes 
vague cannot be accepted. (Para 3) 


Anno: AIR Manual (8rd Edn.) Arb. 
Act, S, 2 (a) Notes 2, 7. 

(B) Arbitration Act (10 of 1940), S. +4 
— “At any time” before filing written 
statement or taking any other steps m 
the proceedings — Steps 
by section. 


The conduct of the parties after the 
application had been made for stay cf 
the suit, would be irrelevant for cons:- 
dering whether any steps had been taken 
in the proceeding so as to disentitle the 


s 
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applicant from obtaining a stay under 
S. 34. Furthermore, by making the sub- 
mission as to who should be the Receiver 
a party does not evince an intention 
to submit to the jurisdiction of the Court 
for adjudication of the disputes by the 
Court, nor does the party indicate any 
intention not to insist on the arbitra- 
tion. So also step in aid, should be such 
an overt act which will indicate that 
the party intends to submit to the juris- 
diction of the court for adjudication of 
the disputes between the parties involv- 
ed in the suit, AIR 1975 Cal 222, Rel. 
on. (Para 4) 

Anno: AIR Manual (8rd Edn.) Arb. 
Act, S. 34 Notes 16, 17. 

(C) Arbitration Act (10 of 1940), S. 34 
— Ready and willing. 

Where the defendant applicant had 
himself suggested arbitration but the 
plaintiff without any reply filed the suit 
and the defendant in his application for 
stay had stated that he is and was al- 
ways willing to go to arbitration, the 
statement has to be accepted in the ab- 
sence of any facts indicating to the con- 
trary. AIR 1975 SC 469, Dist. (Para 5) 

Anno: AIR Manual (8rd Edn.) Arb. 
Act, S. 34 N, 9. 

(D) Arbitration Act (10 of 1940), S. 34 
— Stay of suit when may not be grant- 
ed — Dispute raised in suit not covered 
by arbitration agreement — Suit can- 
not be stayed. 


Where ina suit for dissolution of part- 
nership and accounts, a part of the dis- 
pute raised and intimately connected 
therewith could not be the subject-mat- 
ter of the arbitration because all the 
parties concerned were not arties to 
the arbitration agreement, -no™part~of 
the suit could be stayed because the en- 
tire suit was a composite cause of action. 

: (Para 7) 
Anno: AIR Manual 1971 Edn, Arb. 
Act, 8, 34 N., 16. 


(E) Arbitration Act (10 of 1940), S. 34 
— Allegations of fraud against party 
applying for stay —- Whether a relevant 
ground for exercise of discretion in the 


` matter of stay. (Quaere). (Para 8) 
Cases Referred: Chronological Paras 
AIR 1977 Cal 130 6 
AIR 1976 SC 2257 3 
AIR 1975 SC 469 5 
AIR 1975 Cal 222 4 
AIR 1971 Cal 317 6 
AIR 1955 NUC, (Cal) 2937 6 
ILR. (1946) 1 Cal 203 : -+ .- -6 
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ORDER:— This is an application un- 
der S. 34 of the Arbitration Act, 1940 
for stay of Suit No. 229 of 1978. This is 
a suit by Sreelal Binani against 14 de- 
fendants, Of the 14 defendants, the de~ 
fendants Nos. 1 to 10 are said to be the 
partners of Pioneer Match Factory and 
defandants Nos, 11 to 13 are alleged to 
be the benamdars and name lenders of 
the defendants Nos. 1 to 10 and defen- 
dant No. 14 is said to be a concern in 
which the defendants Nos, 11, 12 and 13 
are the partners. In the plaint, it is al- 
“leged that Pioneer Match Factory has 
its head office at 11, Sovaram Basak 

‘Street Calcutta and its factory is situate 
at 16, Dum Dum Road, 24-Parganas, The 
said partnership was carried on under a 
Deed of Partnership dated 7th Dec, 1971. 
The said Deed of Partnership contained, 
inter alia, the following clauses; 


“Cl. 3: That partnership shall continue 
till such time as the partners hereof 
agree to continue, 


Cl. 12: That all disputes and differ- 
ences which may arise amongst the part- 
ners or between one of them and the 
personal representatives of the others 
or between other respective personal 
representatives and whether during or 
after the determination of the partner- 
ship or whether in relation to the inter- 
pretation of this Deed or as to any act 
or omission by any party to the dispute 
or any act which ought to have been 
done by the parties in disputes or in re- 
lation to any other matters whatsoever 
touching the partnership affairs shall be 
referred to a Sole Arbitrator if the par- 
ties agree upon one or in case of dis- 
agreement. both the partners shall be 
entitled to nominate and appoint one 
such arbitrator. Such Arbitrator shall be 
governed by the Arbitration Act, 1940 
and the statutory modifications thereof 
for the time being in force. But, in any 
case, the parties hereto shall not be en- 
titled to refer their disputes and dif- 
ferences to any Court of Law.” 


2. It is the case of the petitioner that 
the parties had carried on the business 
under the said Deed of Partnership. In 
or about Oct. 1972, the business of the 
said partnership firm was closed as it 
was neither practicable nor profitable 
to carry on the said business of manu- 
facture and sale of matches. After the 
said closure of that business the machi- 
nery including the plant of the factory, 
according to the plaintiff, were kept in 
a godown within the said factory pre- 
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mises and a portion of the factory pre- 
mises was let out, without any prior 
knowledge or consent of the plaintiff, to 
cetrain concerns mentioned in the plaint. 
Even after letting out the portion of the 
factory premises by the parties, a con- 
siderable portion of land in the said 
factory premises remained vacant, and 
according to the plaintiff, instead of let- 
ting out the remaining vacant portion 
of land at the market rate in the name 
of the said partnership firm, the defen- 
dants Nos, 1 to 10 took recourse to a 
fraudulent device, whereby a new part- 
nership was constituted in the name of 
Joyshree Corpcration in which defen- 

dants Nos, 11 to 13 were made partners. 
and the partners of Joyshree Corpora- 

tion, being Nos, 11. to 13, according to 

the plaintiff, were the name lenders of 

the defendants Nos, 1 to 10. Therefore, 

the plaintiff in this suit states that by 

its notice dated 11th Jan, 1978 the plain- 

tiff has dissolved the firm and in the 

alternative has prayed for dissolution of 

the partnership and also further asked 

for a declaration that the said firm stood 

dissolved on or about llth Jan., 1978 

and alternatively a decree for dissolu- 

tion of the said firm of Pioneer Match 

Factory and on just and equitable 

grounds to wind up the business of the 

firm, The plaintiff after coming to know 

of the purported tenancy as also the fact 

of earning profit by Joyshree Corpora~ 

tion by way of ‘letting out the said facx 

tory premises has refused to ratify the 

same, The allegation of the plaintiff is 

that the defendants Nos, 1 to 10 of the 

said partnership firm, of which the 

plaintiff was the partner, are realising 

rent from Joyshree Corporation about 

Rs. 2,000 and odd and the said Joyshree 

Corporation is realising rents over Ru- 

pees 7,000 from different other tenants. 

Therefore, it is the case of the plaintiff 

that really the defendants Nos. 1 to 10 

are realising for themselves the said 

amounts through Joyshree Corporation - 
and the said Jceyshree Corporation is the 
defendants’ firm benamidar, It is this 
suit that is sought to be stayed in this 
application under §. 34 of the Arbitra- 
tion Act, 1940. 


3. The first question, therefore, which 
requires consideration is, whether there 
is a valid arbitration clause between the 
parties in respect of the matters in dis- 
pute in this suit. I have set out before 
the arbitration clause. The arbitration 


clause in the partnership deed is wide 
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enough to include the disputes between 
the: plaintiff and the defendants Nos. = 
to 10, here respondents Nos. 1 to 10 ia- 
this application, It was urged on behalf 
of the respondent that the arbitration 
clause was vague and uncertain, It was 
submitted that the clause envisaged a 
reference to a sole arbitrator if the par- 
ties. agreed and if the parties did not 
agree then it was. stipulated that both 


the partners were entitled to nominata ' 


one each arbitrator. It was urged 07 
behalf of the plaintiff-respondent that 
the plaintiff was not willing to agres 
with the defendants to nominate an 
arbitrator. Then, it was submitted thet 
the other alternative contemplated by 
the arbitration clause was that both the 
partners would. be entitled to nominate. 
Emphasis was. laid on the use of expres~ 
sion ‘both’ and it was submitted that iz 
English language it contemplated ‘twe 
sides. It was, therefore, submitted thet 
in this case, as there were more thas 
two disputing parties, the expression 
‘both’ would nct fit in, Therefore, it was 
urged that the arbitration clause wes 
not workable, A clause of this nature 
should not be looked at from a techni- 
cal point of view but a pragmatic and 
reasonable view of such a clause should 
be taken, It was in this light, the Sup- 
reme Court in the case of Union of India 
v. D. N. Revri & Co., AIR 1976 SC 2257 
observed that a highly technical and doc- 
trinaire approach should not be takea 
in a matter of this type and a plain ani 
common sense view should be preferred. 
In that light, the expression. ‘both’ ia 
my opinion can be construed to mean a} 
the disputing partners, Even, according 
to the dictionary meaning the expres- 
sion ‘both’ may cover parties more 
than two, If that is the position, 
in my opinion, there is no uncertainty 
or ambiguity in the clause for arbitre- 
tion so far as the appointment of the 
arbitrator is concerned. If there are tez 
parties, each party may appoint one 
arbitrator. On this aspect, however, it 
was submitted: on behalf of the plaintit 
respondent that in that case the plaintif 
respondent would be in a minority an3 
for that reason discretion should be ex- 
ercised in favour of refusal to stay the. 
suit. The fact that the arbitrator wh3 
would be nominated by the plaintiff- 
respondent might be in a minority if 
the other arbitrators nominated by the 
other parties take one view, is a merè 
possibility and in the background of the 


‘situation of this case it is not proper, 


then, ` 
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in my opinion, to exercise judicial dis- 
cretion on such a problematic possibi- 
lity, and furthermore, the arbitrators 
are expected to act not as a representa- 
tive of parties but in the best interest of 
all concerned. Viewed from that angle 
it is not possible to say that the plain- 
tiff-respondent would be at a disadvant- 
age bY the procedure of ten or eleven 
different disputants each nominating an 
arbitrator for itself, I am, therefore, un- 
able to accept the submission that there 
was no valid arbitration clause or the 
same was vague. 


4. It was, then, urged that the stay 
should not be granted because the de- 
fendants have taken steps in aid of the 
suit and secondly the defendants were 
not ready or willing to go to arbitra- 
tion. In support of this in para 19 on- 
wards of the affidavit-in-opposition Shri- 
lal Binani has stated that when the ap- 
plication was made before Mr. Justice 
Deb for appointment of Receiver, the 
same was opposed on the 18th Jan., 1978 
and on the 8th Feb., 1978 when his 
Lordship had indicated that he was go- 
ing to pass an order appointing an in- 
dependent person as a Receiver, the 
parties including the defendants agreed 
to the appointment of a party-Receiver. 


It was, therefore, submitted that the 
defendants had taken steps in the suit 
disentitling them to ask for a stay, It 


was further submitted that the defen- 
dants were not ready or willing to go to 
arbitration. Now, so far as taking steps 
in the suit is concerned, it appears that 
according to the plaintiffi-respondent the 
defendants had opposed the application 
for appointment of Receiver on the 8th 
February, 1978 and had asked for ad- 
journment of the same. Thereupon they 
had agreed to the appointment of a 
party~Receiver. This step as is apparent 
was taken subsequent to the making of 
an application for stay under S. 34 of 
the Arbitration Act. Section 34 autho- 
rises a person to ask for a stay “any time 
before filing written statement or tak- 
ing any other steps in the proceedings.” 
Steps taken which are contemplated 
must be before the making of an appli- 
cation under S. 34 of the Act. Section 34 
does not contemplate of the steps in the 
proceeding after steps have been taken 
for stay. Therefore the conduct of the 
parties on 8th Feb., 1978, after the av- 
plication had been made for stay of the 
suit, in my opinion, would be irrelevant 
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for considering whether any steps had 
been taken in the proceeding so as to 
disentitle the applicant from obtaining 
a stay under S. 34 of the Act. Further- 
more, in my opinion, by making the 
submission as to who should be the Re- 
ceiver a party does not evince an in- 
tention to submit to the jurisdiction of 
the Court for adjudication of thé. dis- 
putes by the Court nor does the party 
indicate any intention not to insist on 
the arbitration. I think also step in aid, 
in my opinion, should be such an avert 
act which will indicate that the party 
intends to submit to the jurisdicion of 
the suit for adjudication of the disputes 
between the parties. Reliance in - this 
connection may be placed on the obser- 
vations in the case. of Biswanath Rungta 
v. O. I. Engineering Co., AIR 1975 Cal 
222. 


5. It is also not possible to accept 
the submission that the defendants 
were not ready or willing to go to arbi- 
tration, Indeed it appears that in a 
letter dated 10th May, 1975 the defen- 
dants had written to the plaintifi’s Soli- 
citor that if there be any real griev- 
ance the same should be referred to 
arbitration. The plaintiff did not pro- 
ceed to take any steps for. arbitration 
thereafter, The’ defendant-applicants to 
this application under S. 34 have stated 
that they are ready and willing and were 
always ready and willing to go to arbi« 
tration, No facts have been . indicated 
mot to accept this statement of the ap- 
plicant, In that view of the matter, the 
observations of the Supreme Court. in 
the case of Food Corporation of India 
v. M/s. Thakur Shipping Company, AIR 
1975 SC 469 would not be applicable to 
the facts and circumstances of this 
case, Here there was not any question 
of maintaining a silence in the face of 
any request by the other party to go ta 
the arbitration, On tne other hand, the 
defendants had themselves suggested 
arbitration to which it seems the plain- 
-tiff paid no heed. I am, therefore, un- 
able to accept this contention also.. 


6. It was, then, urged that in this 
case dissolution by tke Court had also 
been prayed for. Therefore, it was sub- 
mitted that the arbitrators would not 
have any jurisdiction to’ grant dissolu- 
tion and on this ground the suit should 
not be stayed. It apvears that in the 
cases. of Ballavdas Acharyya v. Shyam 
Sundar Halwasiya, ILR (1946) 1 Cal 203 
Mr, Justice Clough observed that the 
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contention, that the arbitrators have no 
power to award dissolution of a partner- 
ship, was not sound. Therefore, ac- 


` cording to his Lordship the arbitrators 


had such power if the clause of arbitra- 
tion was‘wide enough to cover such a 
provision, In the case of Ganesh 
Chandra v, Kamal Kumar, AIR 1971 Cal 
317 it was held by Mr. Justice Masud 
that in a suit for dissolution of partner- 
ship on the ground that it was just and 
equitable under Ss, 44 (f) and (g) of 
the Partnership Act, the dispute relating 
to the partnership should be decided by 
the Court, Therefore, it was held that 
the Court should exercise discretion in 
not staying the suit in respect of the 
arbitration in such a case. In the case 
Nitya Kumar Chatterjee v, Sukhendu 
Chandra, AIR 1977 Cal 130 a Division 
Bench of this Court observed that in a 
suit for dissolution of partnership on 
the ground that it was just and equit- 
able, Court’s jurisdiction to give appro~ 
priate relief was not ousted by the pro- 
vision of arbitration in a partnership 
deed and it was a matter of discretion. 
In the case of Banwarilal Agarwalla v. 
Inderjit Singh, AIR 1955 NUC (Cal) 2937 
a Division Bench of this Court had also 
observed that the arbitrators in an ap- 
propriate case have the power to grant 
dissolution of partnership, In the facts 
of this case, where the plaintiff’s main 
basis is that the plaintiff had dissolved 
the partnership, which according to the 
partnership deed, was a partnership at 
will this point urged in opposition to 
this application cannot be of much sub- 
stance. Furthermore, in view of the 
amplitude of the arbitration clause, if it 
was a matter of discretion I would have 
not exercised my -discretion against the 


_ Stay solely on the ground that the arbi- 


trators might not have the power in 
certain cases to dissolve a ' partnership 
firm. 


7. But this question as I shall pre- 
sently note, does not arise for my con- 
sideration. The main difficulty in grant- 
ing the stay in this case is that it is al- 
leged that the defendants Nos, 11, 12 
and 13 are the name-lenders and bena- 
midars of the defendants Nos. 1 to 10 
and the business carried on by the de- 
fendants Nos. 11, 12 and 13 in the name 
of the defendant No, 14 belonged to the 
defendants Nos. 11 to 13, as name-len- 
ders of the defendants Nos. 1 to 10 and 
unless the amounts realised by the de- 
fendant No, 14 are brought in, no pro~ 
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per accounting can be made. This is a 
dispute which is not covered by the 
arbitration clause in the sense that the 
defendants Nos, 11, 12 and 13 are not 
parties to the arbitration agreement ard 
neither the plaintiff nor these defer- 
dants have agreed to the adjudicaticn 
of this question by arbitration as z0 
whether the defendants Nos. 11, 12 and 
13 are benamdars or name-lenders >f 
defendants Nos. 1 to 10, It is true that 
the defendants Nos. 11, 12 and 13 ace 
willing to go to arbitration. But that 
would not make them parties to the 
arbitration agreement, wide though the 
definition of the arbitration agreement 
is under S, 2 (a) of the Arbitration Act. 
If this dispute, which is intimately con- 
nected with the dispute of the dissola- 
tion of the partnership and taking >of 
accounts, as claimed in this suit, can- 
not be the subject-matter of arbitraticn 
because all the parties concerned aze 
not parties to the arbitration agreemert, 
in my opinion. no part of the suit .can 
really therefore, be stayed because the 
entire suit is a composite cause of a2- 
tion and the accounts cannot be taken 
unless this contention is decided wh2- 
ther the defendants Nos, 11, 12 and 13 
are name-lenders of the defendants Ncs. 
1 to 10 and whether the amounts rea- 
lised by Joyskree Corporation are <0 
be brought into account of the partne:- 


ship firm of the plaintiffs and the də- 
fendants Nos, 1 to 10. If that is the 
position then, in my opinion, the stit 


cannot be stayed. 


8. It was further contended that -n 
this case there are allegations of fraud 
and, therefore, the discretion should ke 
exercised against stay. It is true that 
allegations have been made against tke 
defendants and the defendants do not 
wish a public trial but are: rather ask- 
ing for stay. It is not necessary in the 
view I have taken, to consider whether 
the fraud alleged against parties who 
are asking for stay, is a relevant grourd 
for the exercise of discretion in the 
matter of stay. 


9. In the premises, this applicaticn 
fails and is accordingly dismissed. Coss 
of this application will be the costs =m 
the suit, 

Application dismissed. 


Erato seman ccm 
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Sankar Prasad Khan and 
Appellants v. Smt. Ushabala Dasi 
others, Respondents. 

A. F. A. D. No. 1882 of 1968, D/- 7-4- 
1978. i 

(A) Hindu Succession Act (30 of 
1956), S. 14 (1) — Hindu Widow’s Re- 
marriage Act (1856), S. 2 — Guardians 
and Wards Act (1890), S. 41 (2) — Word 
‘possessed’ in S. 14 (1) — Connotation — 
Female ward’s remarriage prior tò Hindu 
Succession Act — Effect — Whether 
ward’s interest ripens into absolute estate 
Guardianship of property, if ceases. 


B. died leaving behind U, his widow 
and son S..S died leaving his minor wi- 
dow K. G. was appointed guardian of 
K’s person and property. K remarried. 
Even after K’s remarriage, G continued 
in management of her property. 


Held: As the Hindu Succession Act was 
not enacted at the time of remarriage of 
K on 14-7-1954, the interest which K 
acquired from her husband $ in the land 
ceased to exist under S, 2 of the Hindu 
Widow’s Remarriage Act. (Para 10) 

Under S. 41 (2) of the Guardians and 
Wards Act, the guardian’s powers regard- 
ing the property of K did not end with 
her marriage. AIR 1919 All 52 and AIR 
1948 Mad 155, Foll. (Para 8) 


The word “possessed” used in S.14 (1) 
of the Hindu Succession Act, connotes 
both ownership ‘and possession and not 
possession alone without ownership. As 
K’s continued possession through her 
guardian G ‘was mere possession without 
any title, it did not confer any absolute 
estate in disputed land in her favour 
under S. 14 (1). (Para 11) 


Anno: AIR Manual (8rd Edn.), Hindu 
Succession Act, S. 14 N. 4; Hindu Widows 
Remarriage Act, S. 2 N. 3; Guardians 
and Wards Act,'S. 41 N. 1. -` 


(B) Guardians and Wards Act (8 of 


others, 
and 


1890), S. 39 — Power to remove guar- 
dian of ward’s property — Power is in 
District Judge and not in ordinary Civil 
Court. (Para 12) 


Anno: AIR Manual (8rd Edn.) Guar- 
dians and Wards Act, S. 39 N. 1. 


(C) Guardians and Wards Act (8 of 
1890), S. 39 — Refusal of District Judge 
to remove guardian of ward’s property 
on ground of ward’s marriage — Effect. 
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On an application for removal of guar- 
dian from guardianship of ward’s pro- 
perty on ground of remarriage of ward, 
the District Judge refused to remove him 
and directed the applizant to agitate the 
question of remarriage of ward in a civil 
suit and to take appropriate steps for 
staying the hands of guardian from deal- 
ing with ward’s property. The applicant 
` without moving the High Court against 
that order and without approaching the 
District Judge to reconsider the matter 


filed a suit for declaration of title and 


possession, 


Held that the suit was not maintain- 
able without removal of guardian from 
guardianship of ward’s property by Dis- 
trict Judge’s order, (Para 12) 

Anno: AIR Manual (8rd Edn.) Guar- 
dians and Wards Act, 5. 39 N. 1. 

(D) Hindu Succession Act (30 of 
1956), S. 4 (1) (b) — Hindu Widow’s Re- 
marriage Act (1856), S. 1 — Provisions 
of 1856 Act were not impliedly repealed 
by Succession Act, (Para 9) 

Anno: AIR Man. (3rd Edn.), Hindu 
Succession Act, S. 4, N. 2; Hindu Widows 
Remarriage Act, S.1 N. 1. 

(E) Civil P. C. (5 of 1908), O. 20 R. 12 
~— Claim for mesne profits — Guardian 
in lawful possession of Ward’s property 
— His position not that of trespasser — 
Mesne profits cannot be claimed against 
him. (Para 13) 

Anno: AIR Comm, C. P. C. (9th Edn.), 
O. 20 R. 12 N. 5. 

(Œ) Civil P. C. (5 of 1908), Ss. 100- 
101 — New plea — Plea that minor 
defendant was not properly represented 
not canvassed in lower court and not 
taken in grounds of appeal — Cannot be 
permitted to be argued. (Para 6) 

Anno: AIR Comm. C. P. C, (9th Edn, )s 
Ss. 100-101 N. 55. 


Cases Referred: Chronological Paras 
AIR 1970 SC 1019 9 
AIR 1967 SC 1786 9 
AIR 1965 Cal 562 6 
AIR 1948 Mad 155 7, 8 
AIR 1928 Lah 495 7 
AIR 1919 All 52:52 Ird Cas 167 7, 8 


Purna Chandra Basu, for Appellants; 
Monomohan Mukherjee and Gouri Pra- 
sad Mukherjee, for Respondents. 


JUDGMENT:— One Ushabala (plain- 
tiff) filed the present suit on the allega- 
tion that the disputed properties belonged 
to her husband, Gostha Behari Khan. The 
latter died leaving her as widow and a 
son. Sashanka Sekhar. Her son also died 
leaving his minor widow, Kalibala. pro 
forma defendant No. 2. Defendant No.1, 
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Gobinda Charan Khan, who is Gostha 
Behari’s elder brother, was appointed 
guardian of Kalibala’s person and pro« 
perty by the. District Judge, Midnapore, 
and so the property in question was 
under his management. On the 29th of 
Ashar 1361 B. 8. Kalibala was married 
to one Bhutnath Chowdhury, pro forma 
defendant No. 3. By such remarriage she 
was divested of her interest in the dis- 
puted property and the same devolved 
on the plaintiff as the next reversioner 
of her son Sashanka Sekhar. Hence, 
Gobinda Chandra’s guardianship also 
came to an end with Kalibala’s remar- 
riage. He is in wrongful possession of 
the disputed property. The suit was filed 
for declaration of title and recovery of 
possession and mesne profits and also for 
injunction, Subsequently by amending 
the plaint the prayer for partition was 
added. 


2. Defendant No..1 filed a ‘written 
statement denying the plaintiff’s allega- 
tions. He alleged that he still continued ` 
to be Kalibala’s guardian. The alleged 
remarriage was invalid because no con- 
sent of the Court guardian was obtained. 


3. The learned Munsif accepted the 
plaintiffs version in part. He stated that 
since defendant No. 1 was appointed 
guardian by the Court, his possession 
was not wrongful. So he allowed the 
plaintiff's other prayers but refused the 
claim for mesne profits. ` 


4. Against that decision defendant 
No, 1 preferred an appeal. The plaintiff 
also filed a cross-objection for getting 
the mesne profits. The learned Subordi~ 
nate Judge, Midnapore, allowed the 
appeal and the cross-objection and re- 
manded the case to find out whether all 
were ejmali properties and if the plain- 
tiff was entitled to a partition of the 
same. Against that order the High Court 
was moved. The High Court stated that 
the marriage was true. The case was re- 
mitted to the Subordinate Judge, Midna- 
pore, to determine the other points and 
to ascertain the quantum of mesne pro- 
fits. 

5. Thereafter the learned Subordinate 
Judge found in favour of the plaintiff on 
all the points. He stated that after Kali- 
bala’s remarriage the, guardianship of 
defendant No. 1 came to an end for all 
intents and purposes. He also stated that 
with the enactment of Hindu Succession 
Act, 1956, the provisions of the Hindu 
Widow's Remarriage Act, 1856 were im- 
pliedly repealed. Against that decision 
the present appeal has been filed. 
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6. The learned Advocate - appearing 
on behalf of the appellants has contended 
that it is common ground that defendart 
‘No. 1 was appointed Kalibala’s guardian 
regarding her person and property by 
the District Judge, Midnapore. But the 
plaintiff did not appoint her guardian 
for the purpose. of the present suit. It 
has thus been contended that the prov_- 
sions of O. 32, Rr. 3 and 4 C. P. C. have 
been violated.’The case of Nirmal Char- 
dra v. Khandu; in AIR 1965 Cal 562 has 
been cited to show that where the mincr 
is not properly 
is of no effect. This contention cannot Le 
accepted because no such ground wa 
taken in the memo. of appeal. Again ske 
is merely a pro forma defendant amd ske 
attained majority before the appeal was 
filed. This point was not canvassed be- 
fore the learned Subordinate : Judge. So 
the appellant cannot be permitted <o 
canvass this point. - 


7. It has been next contended cn 
behalf of the appellants that the- guaz- 
dianship of defendant No.1 did not auto- 
matically cease on Kalibala’s remarriage. 
Before. the institution of the suit the 
plaintiff approached the District Judge, 
Midnapore, for removal of defendant 
No. 1 from the guardianship on the 
ground that Kalibala was remarried 2o 
one Bhutnath..But that prayer was 
turned down, It has been stated that the 
contingencies for cessation ‘of guardian- 
ship have been embodied in sub-secs. (1) 
and (2) of S. 41 of the Guardians and 
Wards Act, 1890. According to the pro- 
visions of sub-sec. (1) (d) ibid the 
powers of a. guardian of the person of a 
female ward cease on her _ remarriage: 
But no such provision, appears in sub- 
‘sec. (2) and thus in case of a female 
‘ward’s marriage the powers of a guar- 
‘dian: of her property do not cease. The 
cases of Kaur Chandra Bhukhan Singh 
v. Musammat Rani Sujan Kaur, 52 Ind 
Cas 167: (AIR 1919 All 52) and Raja- 
rajeswari Ammal v. 8.:Sankarnarayama 
Aiyar, AIR 1948 Mad 155, have been 
cited. The learned Advocate appearing 
‘on behalf of the respondent has placed 
reliance on the case of Shiv Charan Lal 
v. Bhawani Shankar AIR 1928 Lah 435 
and contended that there will be cessa- 
tion of guardianship over the person and 
property as well when the female ward 
remarries. This case shows that just as 
guardian’s death puts an end to tke 
guardianship, so does the ward's deach 


though it has not been specifically noted - 


in sub-section (2), 
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` we shall have to import the fact of mar- 
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` 8. The provisions of S. 41 (1) and (2) 
are clear on this point. The relevant 
provisions have been quoted below. Un- 
like the provisions of section 41 (1) 
where the guardianship of a female ward 
regarding her person ceases on her re- 
marriage the provisions of sub-sec. (2) 
are untrammelled by any consideration of 
marraige regarding the ward’s property. 

41 (1) The powers of a guardian of 
the- person cease— 

(d) in the case: of a female ward, by 
her marriage to a husband who is not 
unfit to be guardian of her person or. if 
the guardian was appointed or declared 
by the Court, by her marriage to a hus- 
band who is not, in the opinion of the 
Court so unfit; 

(2) The powers of a guardian of the 
property cease-—. 

(a) by his death. removal or discharge; 

(b) by the Court of Wards assuming 
superintendence of the property of the 
ward; or 

(c) by the ward ceasing, to be a minor. 

(3) When for any ‘cause. the powers 


. of a guardian cease, the Court may- re- 


quire him. or, if-he is dead, his represen- 
tative to deliver as it directs any pro- 
perty in his possession or control be- 
longing to, the ward or any accounts in 
his possession or control relating to any~ 
past or present property of the ward. 


We ‘think that the views of the Bench 
decisions of the Allahabad High Court 
in 52 Ind Cas 167: (AIR 1919 All 52)_ 
and of the Madras High Court in AIR 
1948 Mad 155 are correct, Weare of opin- 
ion that the guardian’s powers regard-' 
ing the property of female ward do 
not end with her marriage, If the respon- 
dent’s contention is to be accepted, then 


riage in sub-sec. (2) though such provi- 
sion is conspicuous by its absence there- 





in and that will -.be infringing 
the rules regarding constructions 
of a statute. Of course sub-sec. (3) 


deals with: case of guardian’s cession of 
power “for any cause”. But a harmo- 
nious construction will have to be made 
and those words cannot mean that such 
guardianship over a female ward’s. pro- 
perty will peter out on her remarriage.! 


9." Let us then discuss the other as- 
pects of the case. Section 4 (1) (b) of the 
Hindu Succession Act, 1956, says that 
save as otherwise expressly provided for 
in the Act any other law-in force îm- 
mediately before the commencement of 
the Act shall cease to apply to Hindus 
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so far as it is inconsistent with any of 
the provisions contained in the Act. It 
does mot appear that the provisions of 
Hindu Succession Act, 1956, are in con- 
flict with Hindu Widows Remarriage 
Act, 1856, in this respect, The same view 
will appear from Mqulla’s Hindu Law, 
14th Edition at page 869. Section 14 (1) 
of the Hindu Succession Act is impor- 
tant in this respect. That sub-s, (1) says 
that any property possessed by a Hindu 
female whether acquired before or after 
the commencement of the Act shall be 
held by her as full owner thereof and not 
‘as a limited owner, Of course the word 
‘possessed’ used in that sub-section con- 
notes both ownership and possession and 
not possession alone without any title, 
say the case of a trespasser widow. The 
principles of the cases of Mangal in AIR 
1967 SC 1786 and Dindayal v. Rajaram 
in AIR 1970 SC 1019’ may be cited. 
The relevant portion of section 2 
of the Hindu Widows Remarriage 
Act says that rights and interests which 
any widow may have in her deceased 
husband’s property by way of mainten- 
ance or inheritance or by will or testa~ 
mentary disposition without any express 
permission to marry shall, upon her re- 
marriage, cease or determine as if she 
had then died. 


1@. Kalibala was re-married on the 
14th of July, 1954 corresponding to the 
29th of Ashar 1361 B.S. At 
Hindu Succession Act was not enacted. 
So in view of S. 2 of the Hindu Widows 
Remarriage Act, 1856, the interest which 
she acquired from her husband, Sashanka 
Sekhar in the suit land ceased to exist. 

11. Then about the provisions of 
S. 14 (1) of the Hindu Succession. Act. 
She was in constructive possession 
through the guardian (defendant No. 1) 
appointed by the District Judge. Now 
the important question arises if such 
constructive possession of Kalibala would 
confer on her an absolute estate, within 
the meaning of S. 14 (1) of the Act. It 
has already been pointed out that the 
expression ‘possessed’ denotes ownership 
and possession as well. After her re- 
marriage there was no legal ownership 
in her regarding the disputed property. 
She continued to be in constructive 
possession of the disputed land through 
defendant No, 1 and that was her mere 
possession without any title. It is there- 
fore held that the provisions of S. 14 (1) 
of the Hindu Succession Act did not con- 





fer any absolute estate in the disputed 


land in her’ favour,- 
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12. Then the most important question 
arises what will be the effect of District 
Judge’s refusal to remove defendant 
No. 1 from the guardianship of the dis- 
puted property after Kalibala’s marriage. 
It has been stated for the respondent 
that the District Judge gave permission 
to the plaintiff to move to Civil Court, 
That was done and so the suit is ten- 
able. Now, the right of removal of such 
a guardian is governed exclusively by 
the provisions of the Guardians and 
Wards Act, 1890. That power is in the 
District Judge and not in the ordinary 
Civil Court. Munsif’s Court at Garbeta 
had no power to remove. The order- 


Sheet, exhibit B, is clear on this point. 


The present plaintiff made an application 
to the District Judge for removal of 
defendant No. 1 on the ground of Kali- 
bala’s remarriage . with another person. 
The District Judge did not remove 
defendant No. 1 from the guardianship 
and stated the question of remarriage 
might be agitated in a Civil Court and 
after filing a suit the present plaintiff 
might take appropriete steps in the 
Civil Court for staying the hands of the 
guardian in dealing with the minor’s 
property. The High Court was not mov- 
ed against that order of the District 
Judge. It seems that after this order the 
plaintiff has no case and the suit is not 
maintainable. Since the District Judge 
clearly turned down the planitiff’s prayer 
to remove defendant No. 1 from guar- 
dianship of the property after Kali- 
bala’s remarriage and the District Judge 
was not approached a second time to- re- 
consider the matter, defendant No. 1 
continued in the eye of law.’to be Kali- 
bala’s guardian regarding her property 
even after her remarriage. In that view 
of the matter, it must be held that the 
suit is not maintainable without remov- 
ing him from the guardianship of Kali- 
bala’s property with the District Judge’s 
order. 

13. Then about the question of mesne 
profits, Since, defendant No. 1 was not 
removed frorn the position of guardian- 
ship, his position is not that of trespasser 
since his possession is not unlawful. The 
prayer for mesne profits therefore could 
not be entertained. 

14. The appeal be therefore allowed. 
The judgment and decree appealed against 
be hereby set aside and the suit dismis< 
sed. In view of the facts of the case, the 
parties will bear their own costs through 
out. 

a _ Appeal ‘allowed, 
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FULL BENCH 


SANKAR PRASAD MITRA, C. J. 
S. K. DATTA AND A‘ N, BANERJEE, JJ. 

Dilip Saha, Patitionee v, State ot West 
Bengal, Opposite Party. 

Full Bench Reference No, 1 of 197%, 
D/- 25-7-1978, 

W. B. Children Act (30 of 1959), S5. 23 
-— Question whether accused is a child oz 
not — Determination of -— Relevant date. 
1977 Cri LJ 1501 (Cal) Overruled, 

The age of the accused at the time of 
the commission. of the offence is the rele- 
vant age for attracting the provisions of 
the W. B. Children Act of 1959 and noè 
bis age at the time of trial. 1977 Cri LJ 
1501 (Cal) Overruled. - 1976 (1) Cal L4 
224 Approved. ; 

(Paras 13, 15, 17, 22, 23 and 268 


Cases Referred: Chronological Paras 

1977 Cri LJ 1501: (1977) 4 Cal HC (N) 
572 -> 7,8,3 

4976 (1) Cal LJ 224 4 


Dilip Dutta, Partha Sarathi Bose and 

Debabrata Mukherjee, for Petitioner: 
Biren Mitra Public Prosecutor, Nure 
Alam Choudhury, Jr. Govt. Advocate and 
Rash Behari Mehta, for the State. 
. SANKAR PRASAD MITRA, C. J.:-~ 
A Division Bench consisting of Barooak 
and Majumdar, JJ. has referred this Rule 
tc a Full Bench in accordance with the 
provisions of Chap, VII of the Appellate 
Side Rules. The question for determina- 
tion by the Full Bench is as follows :— 


“For the purpose of determining whe- 
ther an accused is a child or not within 
the meaning’, of S. 28 of the West Bengal 
Children Act” (Act XXX of 1959), is the 
age to be determined with reference te 
the date of commission of the offence o 
when the accused is charged with the 
offence and is: brought to trial or some 
other date.” 

2. Sec. 28 of the West Bengal Children 
Act, 1959 runs thus: 

“28. (1) Notwithstanding anything te 
the contrary contained.in §., 239 of the 
Code of Criminal Procedure, 1898, or any 
other law for the time being in force, no 
child shall .be charged with, or tried for. 
any offence together with an adult, 


(2) Where a child and an adult are 
accused of an offence for which under 
S. 239 of the Code of Criminal Procedure. 
1898, or any other law for the time be- 
ing in force, they would, but for the pro- 
IV/IV/D744/78/CWM ` 
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hibition contained in sub-sec. (1), ‘be 
charged and tried together, the court 
taking cognizance of the offence shall 
direct separate trials of the child and 
the adult,” 

3.: Under: S. 8 (1) ‘of the General Clau- 
as Act, 1897 the references to the Code 
of Criminal Procedure, 1898 in S. 28 of 
the West Bengal Children Act, 1959 have 
to be construed as references to corres- 
ponding provisions in the Code of Crimi- 
nal Procedure, 1973. 

4. On the question referred to the 
Full Bench there are two conflicting 
decisions of two Division Benches of this 
Court. The first decision was of Barooah, 
and H. N. Sen, JJ. in Madan Prodhan v. 
State-of West Bengal, reported in 1976 
(1) Cal LJ 224. The judgment was deli- 
vered on Jan. 7, 1976. In this case it 
was admitted that the appellant had not 
attained the age of 18 years on the date 
of commission of the offence. In other 
words, on the date of the offence the 
appeliant was a child within the meaning 
of S. 2 (d) of the West Bengal Children 
Act, 1959. Sec. 28:(1) of the Act, as we 
have seen, prohibits a joint trial of a 


- child and an adult. In ‘spite thereof, the’ 


appellant was tried along with one Kar- 
tick Debnath on a charge. under S. 302 


I. P. C., on the allegation that the appel- 


lant with the other accused had, on 
March 24, 1973, committed murder inten- 
tionally or knowingly by causing death 
of one Ramlal in furtherance of a com- 
mon intention of them both. The Ses- 
sions Judge found the accused persons 


guilty of the charge and sentenced each 


of them te suffer imprisonment for life. 

. 5. The question that arose before the 
Division Bench was whether or not after 
the new Criminal P. C. came into force, 
the provisions of the said Act would cease 


to apply to cases of juvenile delinquents, 


6. The Division Bench has held that 


S. 5 of the Code of 1973 has saved the . 
In, 


operation of local or special laws. 
other words, such laws would remain un- 
affected ‘by the Code unless there is any 
specific provision to the contrary either 
in the Code itself or in any local or spe- 
cial law. Section 27 of the Code permits 


trial of a juvenile by the Courts of cer- 


tain Magistrates, where the offence com- 
mitted is not punishable with death or 
imprisonment for life. This section does 
not in any way affect the provisions of the 


‘1959 Act nor has it taken away the juris- 


diction conferred by the said Act. The 
appellant being;a “child” on the date of 


the commission of the offence for which - 


a 


.|non-delivery of the consignment. 
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relevant Railway Receipts for valuable 
consideration. Though ‘such endorsements 
for valuable consideration have not been 
pleaded and the case in the plaint that R. 
Bhoggilal & Co. despatched ‘the goods as 
an agent `of the plaintiff has been’ given 
a go-by at the trial, yet the same in my 
opinion are not sufficient to non-suit the 
plaintiff. Such mere technicalities cari- 


not be allowed to defeat the substance of 


the claim. 

37. The dedalane cited by the- defen- 
dant show ‘that suit by a mere endorsee 
is not maintainable but in those cases: it 


-was not in evidence that title to goods 


had in fact passed to the plaintiff ‘for 


valuable consideration as in the instant . 


case, and the said cases are hence distin~ 
guishable. ` > 


38. On the aspect of jurisdiction, . I 
note that the head’ office of the Railway 
concerned is situated at Fairlie Place, 


.|Caleutta within the jurisdiction of this 
“jeourt and. ‘therefore, on the authority of : 


Kamal Kumar {AIR 1974 Cal 231) (supra) 
it cannot be said that this court has any 
fundamental lack of jurisdiction. This 
apart, the endorsement on the railway 
receipts, a material part of the plaintiff's 
cause of action, admittedly was made 
within the said jurisdiction. For these 
reasons the defendant’s abjection to the 
jurisdiction of the Court to try and en- 
tertain this suit cannot be sustained... 


39: : As to the notice under- S. 80 of 
the Civil P. C. though Ex. “L” does not 
state that the’ plaintiff has become ‘the 
owner of the goods upon endorsement of 
the receipts for valuable consideration, ‘yet 
it is sufficiently clear therefrom that the 
plaintiff was claiming as -an owner. for 


over, it appears from Exts. ‘H’ and 'T that 
by two several prior notices. dated. 11-10 
1966 and 18-11-1966 -the defendant had 
been intimated..that. the plaintiff was 
claiming as an endorsee for valuable con- 
sideration and this fact was therefore- not 
a complete surprise tc the defendant, who 
did not deny receipt cf the said two exhi- 


|bits. In my view, the S. 80 notice, namely, 


Ex. ‘L’ sets out the plaintiffs cause of 
action in this suit with sufficient clarity 
and is in due compliance with the re« 
quirements of S..80 cf.the Civil P, C. - 


40. For the réasons aforestated, I hold 


‘that the consignment -under the said re~ 


ceipt No. 948521 . (Ex. D) was not déliver- 
ed to the plaintiff and I am emboldened 
to take this decisior. for: the following 
reasons e= 


More- . _ 


- Jesraj Subhachand v. Union of India (Monjula Bose J.) [Prs. 36-41] Cal.. 543 


(a) The common evidence of the parties 
is that signature or endorsements on the 
shed delivery sheet (Ex. 5) do ‘not estab~ 
lish physical delivery of goods as there- 
after a gate pass is invariably issued for 
obtaining’ delivery. The,defendant could 
not adduce any other ‘evidence or ac- 
knowledgment of delivery. except Ex. ‘5’ 
the shed delivery sheet to establish deli- 
very. .This exhibit furthermore is not 
conclusive to prove actual delivery inas- 
much as it also records delivery of the 
consignment under receipt No. 948503 
(Ex.. F) which in any.event is not the case 
of the defendant. 

(b) The defendant having failed to pro- 
duce the Mark Checking Register without 
any explanation for its non production an 
adverse inference has to be drawn against 
the defendant. tot 

(c) The- gate pass "(Ex. 'T) which has 
been produced by- the plaintiff from its 
possession .and the letter: dated Sept. 20, 
1966 Ex. 'N’ from the clearing agent com- 
plaining of non gellvery corroborates the 
plaintiff’s case.- 


(d) None of the eE called on be- 
half of.the defendant had anything to do 
with actual physical delivery of goods at 
Shalimar or with. the delivery of goods in 
dispute and it:ħas not been established by 
them that the goods in. question had in 
fact been ‘delivered to the plaintiff. 


(e) I’ have ‘no reason to disbelieve. the 
evidence of S.C: Chowdhury, ‘Clearing 
Agent of long standing and experience 
who is not an employee of the plaintiff, 
whose evidence -as to procedure remained 
unchallenged in' cross examination and in 
fact supported by" the defendant's - -own 
witnesses. : 


: 41. ‘As to the defendant's claim for 
exemption from. liability under S. 77 of 
the Indian Railways. Act in respect of the 
consignment covered by the Railway Re- 
ceipt No. 948503 (Ex. ‘F’) following the 
principles ‘enunciated in AIR 1956 Mad 483, 
(1959) 63 Cal WN 253 and AIR 1975 Cal 
203 (supra), I hold that the loss of the said 
consignment“ has not -been established 
by the defendant which “would have 
entitled. it to claim exemption ` under 
the said section, On the contrary, it ap- 
pears from the documents adducéd Exs. ‘4’ 
and ‘QO’, as well as from the oral evidence 
on record that -the consignment was in 
existence on Oct, 4, 1966. and in fact the 
defendant collected wharfage and de- 
murrage charges and called’ upon R 
Bhoggilal & Co.-to take- delivery of - thej 
consignment o on the basis of its existence. 
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delinquents and other children in need o€ 


care and protection, the trial of juvenile . 


delinquents’ and certain other matters in- 
cluding their education obviously to bring 
them up as useful and responsible citizens. 
In other words the object of the legisla- 
tion was reformation and rehabilitation 
of juvenile delinquents instead of simply 
inflicting punishment for offences com- 
mitted by them. 


13. Section £ (h) of thé Act defines a 
“Juvenile Delinquent’, He is a chili 
who has been found to have committed 
an offence. The words ‘child’ has als 
been defined in S. 2 (d). He is a persoa 
who has not attained the age of 18 years. 
These two definitions seem to suggest thet 
the date of the commission of the offence 
is of paramount importance for the pur- 
poses of the West Bengal Children Acs, 
1959. This is a special Act which pre- 
vides, amongst others, for procedure fcr 
trial and the venue of trial of a juvenile 
delinquent. Th2 operation of the general 
law is excluded in such cases. : 

14. Not only does this Act require a 
special procedure for enquiry in the case 
of a juvenile delinquent, it also confers. 
on a juvenile delinquent certain rights 
not enjoyed by an adult. For instance, 
S. 22 provides shat a child who has been 
arrested or detained on a charge for any 
offence whether bailable or not may ke 
released on bail with or without surety 
unless there are reasonable grounds ‘to 
believe that his release is likely to bring 
him under the influence of any criminal 
or expose him to moral danger or defeat 
the ends of justice. Section 24 provides 
that no juverile delinquent shall te 
sentenced to death. It also provides thet 
no juvenile delinquent shall be sentenced - 
to imprisonment or committed to prisan 
in default of payment of fine or in de- 
fault of furnishing’ security unless cf 
course the court is satisfied that the of- 
fence which the Juvenile delinquent is 
charged with is of a serious nature cr 
that he is so unruly or of so depraved a 
character that he is not a fit person to 
be sent toa ‘reformatory or borstal 
school. In that case the court may senf- 
ence him to imprisonment. Section 27 
provides that mo proceeding shall be ir- 
stituted. and no. order shall be passed 
against a child under the .provisions . cf 
Section 107 and other similar provisions 
of the Code of Criminal Procedure. Sec- 
tion 49 provides that a.conviction of a 
child shall not 2e regarded as a disquali- 
fication attaching to conviction for an 


offence, ' 
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15. These provisions of the 1959 Act 
iridicate that the legislature wanted to 
place juvenile delinquents on a differeat 
footing. They were not to be apprehend- 
ed and tried in the same manner as adult 
offenders.’ The legislature’s intention was 
to make certain beneficial provisions for 
juvenile delinquents. These beneficial 
provisions are rights vested in a juven-le 
delinquent on the day the offence is com- 
mitted. He cannot be denied of them 5y 
reason of the fact that at the zime ofi 
actual trial he has become an adult with- 
in the meaning of Section 2 (a) which 
defines an adult. An “adult” means a 
person who is not less than 18 years of 
age, 

16. In this connection we may reter 
to the provisions of Section 3 of the 1959 
Act which, it seems to us, makes the 
intention of the legislature fairly clear. 
It provides: “Notwithstanding anything 
to the contrary contained in this Act, if 
during the course of any proceeding 
under this Act a child attains the age of 
18 years the proceeding may be continu- 
ed and orders may be made under this 
Act in respect of him as if he was a 
child.” 


17. Although Section 3 speaks about a 
proceeding under the 1959 Act, it reflects 
to some extent the mind of the legisla- 
ture. That intention clearly is that if 
on the date of the commission of offerrce 
a person is a ‘child’ and is brought’ te- 
fore the court for trial under the pro- 
visions of the 1959 Act) his trial would 
continue in accordance with the said pro- 
visions even after he has attained the 
age of 18. In other words, the attain- 
ment of the age of 18 is no bar to tr. alj 
of a juvenile delinquent under the pto- 
visions of the 1959 Act. : 


18. Let ‘us now come to Section 40 
which is as under: 


“Whenever any person is bout te- 
fore a Court to be dealt with under any 
of the provisions of this Act, as a child 


‘the court shall make due enquiry as to 


the age of that person and also, for the 
Purposes of Section 41, as to his religicus 
persuasion and shall, after taking such 
evidence as may be forthcoming, recard 
a finding whether the person is a child 
or not and what his age is. The age so 
found by the Court shall, for the prr- 
poses of this Act, be deemed to be tae 
true age of such person.” 

19. - This section obviously casts an 
obligation upon the person whe is-pro- 
ducing the accused before the Court to 
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inform the. Court about the necessity of 
due enquiry as to his age and thereafter 
it becomes. the. duty of the Court to 
determine the age of the person produced 
before it and record a finding relating to 
his age, The age so recorded shall be 
deemed to be the true age of the accused 
for purposes of trial and punishment. 

20. Now, supposing either the officer 
producing the offender or the Court fails 
to perform the duties cast on. them by 
S. 40, it cannot be urged that a juvenile 
delinquent’s right to be treated under the 
provisions of the 1959 Act is taken away. 
On the contrary, in coursé of the. proceed- 
ing or even at the stage of trial if it is 
found or brought to the notice of . the 
Court that the offender at the-time of the 
commission of the offence was a child, it 
has no other alternative but to split the 
case- and direct a separate trial. under 
S. 28 of the Act which runs thus::. 


“Section 28 (1). : ' Notwithstanding any- 
thing to the contrary contained in 5. 239 
of the Criminal P. C., 1898, or any other 
law for the time being in force, no child 
shall be’ charged with, or tried for, any 
offence together with an adult. 


(2) Where a child and an adult are ac- 
cused of an offence for which under 
S. 239 of the Criminal P. C., 1898, or any 
other law for the time being in force, 
they would, but for the prohibition con- 
tained in sub-sec. (1) be tried and charged 
together,. the court taking cognizance of 
the offence shall direct separate trial of 
the child and the adult,” 


21. Section 28` (1) imposes. a, bar to 
joint trial of a child and an adult, Jt also 
imposes a bar to a child ‘being “charged 
with an offence jointly with an adult at 
even the initial stage. . Section 28 (1) 
speaks of two stages, namely, (i) accusa~ 
tion at the initial stage and (ii) the stage 
of trial. The word ‘or’ between the words 
“charged with” and. “tried. for” is signi~ 
ficant. Section 28 does not say that if a 
person was a child at the.time of commis- 


sion of the offence, but became an adult 


at the time of trial, he would be deprived 
of the benefits conferred by the 1959 Act, 


22. If we interpret S. 28 to mean that 
it prohibits a joint trial of a child and an 
adult only when the child is a ‘child’: at 
the time of trial, that interpretation would 
go against the provisions of Art. 20 (1) of 
the Constitution which prescribes that no 
person shall be convicted of any offence 
except for violation of:a law in ‘force at 
the time of the commission of the act 


charged as an offence nor be subjected to - 
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a penalty greater than that which might 
have been inflicted under the law-in force 
at the time of the commission of the 
offence. 

- 23, If, therefore, at the time of the 
commission of the offence a child cannot 
be sentenced to death or ordinarily im- 
prisoned in view of S. 24 of the West 
Bengal Children. Act, 1959, he cannot be 
subjected to a greater penalty. at the time 
of his trial. even if he: becomes.an adult 
at the time of trial.. 


It may be aruged that when a child has 
become an adult at the time of trial, his 
trial may proceed in accordance with pro- 
visions of general law; but in awarding 
sentence the court would take into ac- 
count. the provisions of S. 24 of the 1959 
Act. But. that-argument would lead to 
anomalies.. A recourse to S. 24 can be 
made only if a due enquiry is held in 
accordance. with. the provisions of the 
West Bengal Children Act, 1959. 


24. There is another aspect’ of the 
matter, It may happen that the accused 
was a child at the time of commission of 
the offence, but the investigating officer > 
takes an unusually long time to complete 
the investigation and put the accused on 
trial. In such cases if the benefits of the 
1959 Act are denied to the. accused be- 
cause of laches of the investigating offi- 
cer, the whole object and purpose of the 
Act would be defeated. 

25. -The learned Public Prosecutor ap- 
pearing for the State, has conceded bee 
fore ‘us the following points :— ` 


1. The obligation is upon the authority, 

that'is, the police to bring to the notice 
of the Court that the delinquent is a 
child. No reciprocal duty is cast upon 
the child to bring it to the notice of the 
Court. But by way of defence he has the 
right to agitate the same and the Court 
is bound to take into consideration his 
age at the time of commission of tha 
offence for the ends of justice, . 
2 The intention, of the legislature | is 
that a “child” remains a “child” through 
out. the proceedings under the 1959 Act 
even though he has crossed the pepaeribed 
age. 

3. It is a welfare legislation’ and any 
attempt to apply the rigours of law to a 








_ person who was a-child at the date of the 


commission of the offence would defeat 
the object of the 1959 Act. 

26. We, therefore, ‘hold that the age of 
of the accused at the time of the commis~< 
sion of the offence is the relevant age for 
attracting the provisions of the W 


1978 


Bengal Children Act, 1959 and not his 
age at the time of trial. 

27. In the result, this Rule is made 
absolute, The orders of the learned Ses- 
sions Judge, City Sessions Court, Calcutta. 
Bench 2, dated the 23rd April, 1976 fram- 
ing charge against the petitioner and his 
order dated the 26th May, 1976 directing 
joint trial of the petitioner with the adul 
accused are set aside and quashed. We 
direct that the petitioner be tried afrest. 
under the provisions of the West Benga. 
Children Act, 1959. We direct further 
that the records be sent back forthwith 
to the said learned Sessions Judge for 
forwarding the petitioner ‘and the records 


to the appropriate Court for trial of the 


petitioner. 
S. K. DATTA, J. :— I agree. 
A. N. BANERJEE, J. :— I agree. 
Rule made absolute, 
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B. N. MAITRA, J. 


Biswanath Das, Appellant v. Debi- 
prosad Paul and another, Respondents. 


Appeal From Appellate Decree No. 57. 
of 1969, D/- 13-7-1978. 


(A) Civil P. C. (5 of 1908), S. 11 — Twe 
suits or appeals tried together —- Appead 
from decision in one — Appeal, if barred 
by res judicata. 


In 1963 A filed suit against B and C foz 
declaration that A was a tenant in respec: 
of a shop under B and C and for injune- 
tion. In 1964, B and C filed a suit agains: 
A for declaration and ejectment. The 
Munsiff held that A was trespasser. Sc, 
he dismissed A’s suit and decreed the 
other suit by B and C. A preferred two 
appeals which were dismissed. A pre- 
ferred only one appeal against the appel- 
late decree for ejectment passed in th: 
latter suit. In latter suit no issue of B 
and C’s title was raised or decided by th? 
trial Court. Their -title was admittec 
The matter. in controversy was nok 
‘directly and substantially in issue in tha 
earlier suit constituted by A. No. twa 
inconsistent decrees could be passed. In 
appeal preferred against appellate decrea 
of ejectment in latter suit, the question 
was whether the appeal was barred b7 
res judicata since A did not prefer appecl 
against dismissal of his appeal in his owa 
earlier suit. 
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Biswanath v. Debiprasad (B. N. Maitra. J.) 


[Prs. 1-2] Cal. 533 


Held that the appeal was not barred 
by the doctrine of res judicata. AIR 1974 
SC 1320, AIR 1976 SC 1645 and AIR 1977 
SC 1268, Explained. ‘Para 8) 


Anno: AIR Comm. prh Edn.) C. P .C. 
5. 11, N. 30. 

(B) Civil P. C. (5 of 1908), QO. 41, R. 25, 
O. 8, R. 5 Proviso — “Has omitted to 
frame or try any issue” — Appeal arising 
out of suit for ejectment — Defendant not 
denying title of plaintiff — In spite of the 
law of non-traverse, in view of Provise 
to O. 8, R. 5 of C. P. C. and S. 58 of the 
Evidence Act, it is the duty of Court to 
determine this matter — For the ends of 
justice, the suit was remanded tò lower 
appellate court. AIR 1914 Cal 842, Foll, 
(Evidence Act (1 of 1872), S. 58). 

(Para 15} 

Anno: (i) AIR Comm. (8th Edn.), C. P. C., 
O. 41, R. 25, N. 3; O. 8, R. 5, N. 1; Gi) AIR 
Manual (3rd Edn.), Evi, Act, S. 58, Notes 1 
and 5. 


Cases Referred: Chronological Paras 
AIR 1977 SC 1268: (1977) 2 SCR 636 6,8 
AIR 1976 SC 1645 : (1976) 3 SCC 528 6,8 
AIR 1974 SC 1320 6, 8 
AIR 1967 SC 34r 11 
AIR 1950 PC 68 : 54 Cal WN 317 12 
AIR 1941 Bom 144 11 
AIR 1914 Cal 842 : 19 Cal LJ 518 15 


R. N. Mitra, P. N. Mitter, D. N. Lahiri, 
for Appellant; S. C. Mitra, S. D. ‘Ghoshal, 
for Respondents. . 

JUDGMENT :— Title Suits Nos. 252 of 
1963 and 121 of 1964 were tried together. 
In the earlier Suit No. 252, the plaintiffs 
allegation is that the premises No. 601, 
Diamond Harbour Road, belonged to 
Debiprosad Paul and Umaprosad Paul, 
out of these 7 (seven) shop rooms located 
in that premises, the disputed shop room 
was let out to Biswanath Das (plaintiff) 
at a rental of Rs. 18/- per month payable 
according to English Calendar. The agree- 
ment was that the tenancy would com- 
mence from the ist June, 1963, The de- 
fendants accepted the rent for June in 
advance and a receipt was granted. On 
the llth June, 1963, the plaintiff took 
some articles to that shop. The defen- 
dants demanded premium from- kim. The 
plaintiff declined to make such payment. 
The police was falsely informed that he 
had stored his belongings in the room in 
question. The suit is for a declaration 
that the plaintiff is-a tenant in respect of 
the disputed land under the defendants 
and for an injunction. 


2. The defendants 
statement alleging 


a written 
chat the 


filed 
inter alia 
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plaintiff's case was: absolutely false. No 
settlement was granted to the plain, 
who was.a trespasser, 


3. In the latter Title Suit No. ‘191, 


Biswanath (plaintiff of Title Suit No. 252) 
is the sole defendant. Debiprosad and 
Umaprosad {two defendants of that ear- 
lier suit) are the sole plaintiffs. They 


alleged that on the 11th June, 1963, the. 


defendant along: with. others forcibly 
broke open the lock and occupied the dis- 
puted room in their absence. They. in- 
itiated a criminal prozeeding against the 
defendant. Thus, the latter filed the false 
Title Suit No. 252 of 1963 for declaration 
of his tenancy right. So, the plaintiff 
prayed for ejectment. Subsequently, the 
plaint was amended and a prayer for de- 
claration of title added. 


4. The defence is that the defendant is 
a tenant of the disputed room under the 
plaintiffs and the ‘suit is not maintainable. 


5, The learned Munsif discussed the 
issues of the earlier Title Suit No. 252/1963 
only. However, he discussed the parties’ 
contention on the merits, and stated that 
Biswanath’s version was not true. He 
was a trespasser. So, he dismissed Biswa- 
nath’s Title Suit No. 252/63 and, decreed 
the other suit. Biswanath preferred two 
appeals, which were dismissed’ by the 
learned Additional District Judge, Ali- 
pore, In that-Couri, a plea-was first taken 
that the Title Suit No. 121/1964 was not 
maintainable since it.had been instituted 
by the plaintiffs in their personal capa- 
city. This contention was not accepted 
because the same was not raised in the 
pleadings or before the learned Munsif. 
Being aggrieved by that -decision, only 
one appeal has been filed by Biswanath 
against the decree for ejectment passed 
against him in .the latter Title. Suit No. 
121 of 1964. No appeal was filed by him 
against the dismissal of the other’ appeal. 


6. . The learned Advocate, appearing, on 
behalf of the plaintiffs (respondents, .Uma- 
prasad and Debiprasad) has .contended 
that since defendant Biswanath lost. both 
the appeals before the learned Additional 
District Judge and he chose not to 
prefer an appeal against the dismis~ 
sal of his appeal in his own earlier suit, 
the present appeal is barred by res judi- 
cata. Reliance has been placed on the 
eases in Lonankutty in, (1967) 3 SCC 528: 
(AIR 1976 SC 1645) and Narayan- Prabhu 
in (1977) 2 SCR 636 : (AIR 1977 SC 1268). 
In Lonankutty’s case, it has. been stated 
that where there is a common judgment 
in four appeals arising out of two suits 
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filed by both parties against each other 
on the same subject and decided on dif- 
ferent dates, the decision in one set of 
appeals will operate as res judicata in 
the. other set of appeals, In the case of 
Narayan Prabhu, Mr. Justice -Beg has 
observed that one of the tests in deciding 
whether the. doctrine of res judicata ap- 
plies to a particular case or not, is to 
determine whether two inconsistent de- 
crees will come into existence if it is not 
applied. The learned Advocate appear- 
ing on behalf of the respondents _{sic) 
has referred to the case, Ramagya-Prasad 
v. Murli Prasad in AIR 1974 SC 1320 to 
show that where two suits are consoli- 
dated between. the same parties and tried: 
together and- there is an appeal against 
the earlier suit, the appeal against the 
subsequent suit is not barred. It has 
been stated thet in Biswanath’s suit, he 
merely asked for establishment of- his 
tenancy right, whereas Debiprasad and 
Umaprasad sought to eject him from the 
disputed premises. So, though he did not 
prefer any appeal against the dismissal 
of his- appeal in his own suit, the same 
cannot operate as res judicata. 

T: According to the provision of Sec- 
tion 11 of the C. P..C. one of the prin- 
ciples involved is that.a matter can only 
operate as res judicata if the subject 
matter in dispute is. directly and. sub- 
stantially in issue in‘the former suit. In: 
this case, no issue of the present plain- 
tiffs’ title was raised or decided by the 
trial court. Their title was admitted. The 
appellate’ court also did not arrive at any 
decision on the point of plaintiffs’ ( Uma- - 
prasad and Debiprasad's) title, Of course, 
the doctrine of res judicata will be ap- 
plicable if the’ matter in controversy 
might and ought to have been raised in 
the . previous suit, viz., in- Biswanath’s 
suit. But Biswanath did not raise any 
issue regarding the plaintiffs’ title, On 
the other hand, he admitted that he was 
the tenant under thé other side, Debi- 
prasad and’ Umaprasad. So, the matter 
in controversy was net directly and sub- 
stantially in issue in‘the earlier suit in- 
stituted by Biswanath. Further, here 
no two inconsistent decrees - could: be 
passed. The reason is simple because 
Biswanath asked for establishment of his 
tenancy right and that prayer was rejec- 
ted. In that suit, there was no scope 
for déciding whether he could be ejected. 
In the other suit instituted by Debiprasad 
and Umaprasad, the question ‘arose whe- 
ther they could . eject Biswanath on 
the strength of their title and possession, 
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So, no question of passing two inconsis- 
tent decrees can arise. s 


8 Now about the ‘three Suprem= 
Court cases cited by the parties. In 
Ramagya Prasad v. Murli Prasad’s cas 
(AIR 1974 SC 1320), the subject matter 
of the two suits was different, ‘Hence, 
the decision in this case cannot be based 
on the principles enunciated in that dec 
sion. About the case of Narayan Prabha 
(AIR 1977 SC 1268), the test, if two im 
consistent decrees would come into exis- 
tence, has already been dealt with. In 
the case of Lonankutty (AIR 1976 SZ 
1645), one side asserted that the flow of 
water and its discharge was necessary 
both for agriculture and for prawn breec- 
ing on the respondents’ land, The respon- 
dents subsequently filed a counter suit 
asking for injunction restraining the am- 
pellant from interfering with their pre- 
scriptive rights. So, the right of discharge 
of water was common to both the cases, 
and hence, that was the issue which 
directly and substantially arose in that 
decision. Hence, that case is also dis- 
tinguishable. ` From the aforesaid discus- 
sion, the preliminary objection raised on 
behalf of the respondents cannot be -az- 
cepted and I hold-that the present appeal 
is not barred by the doctrine of ras 
judicata. 


9 It has been contended on behalf >f 
the appellant that the learned Muncif 
framed several issues in the title suit 
filed by Biswanath. But only those issu2s 
were written out in the judgment amd 
considered, The issues of the latter siit 
were not written. Hence, the merits of 
the case were affected. The relevant poar- 
tion of S. 99 of the C. P. C. says that no 
decree shall be reversed or substantially 
varied in appeal on account of any error, 
defect or irregularity in thé proceedings 
not affecting the merits of the case. It 
is true that the issues of Debiprasad and 
Umaprasad’s case were not specifically 
written in the judgment by the learn=d 
Munsif. Nevertheless, he considered tne 
case in all its aspects and arrived ata 
decision that Eiswanath’s claim was with- 
out amy merit. So, that was a mere 
irregularity and not a material one. It 
has been rightly pointed out on behalf of 
the respondents that the appellate court 
clearly considered the matter by -raising 
points Nos. I and 2. The first point cmn- 
sidered by the learned Additional Dis- 
trict Judge. was whether Debiprasad and 
Umaprasad agreed to let out the shop 
room in question. So, that was the sib- 


ject matter of Biswanath’s earlier “suit, 
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The second point considered by the first 
appellate court was if Biswanath was a 
trespasser regarding the disputed - shop 
room, So, that was the main question. in- 
volved in-the subsequent title suit filed 
by Debiprasad and Umaprasad. So, the 
merits of the case were not: affected and 
the present appellant was not prajudiced. 


10. It has been next contended on be- 
half of the appellant that the decision 
of the learned Additional District Judge 
cannot be supported because by amend- 
ing the plaint the plaintiffs’ raised the 
question of title. But no issue on title 
was framed or decided by the courts be- 
low, and’ hence, the appeal must be allow- 
ed on that ground. 


11, In this respect the law of non- 
traverse will clinch the issue. R. 5 of 
O. 8 of the C. P. C. says that every al- 
legation of fact in the plaint, if not speci- 
fically denied in’ the written scatement, 
shall be taken to be admitted except 
against a person under disability. Here, 
Biswanath is not a person under disabi- ` 
lity. In para 1 of the plaint filed by . 
Umaprasad and ` Biswanath, there is a 
specific averment that they are the 
owners of the disputed shop. This aver- 
ment of para 1 of the plaint was’ not 
denied in the written statement. On the 
contrary, the case in the written state- 
ment is that the defendant is a tenant of 
the shop room in question under Debi- 
prasad and Umaprasad. Of course, the 
learned Advocate appearing on behalf of 
the appellant, laid emphasis on the point 
that admission in pleadings cennot be 
dissected and they must be considered as 
a whole. Reference may be made to the 
decision of Basant Singh v. Janki Singh 
in AIR 1967 SC 341. In that Supreme 
Court case, Mr. Justice Bachawat explain- 
ing the decision of Beaumount J in AIR 
1941 Bom 144 has stated that admission 
in plaint may be used in evidence against 
a party in other cases, but it is not con- 
clusive, In the plaint of Biswanath’s 
suit, there is a clear admission that Debi- 
prasad and Umaprasad are the owners 
of the shop room in question.- That ad- 
mission is severable from the other ad= 
missions. This aspect of the case can- 
not be brushed aside,’ 


12. According to the. provision of 
O. 14 R. 1 (1) of the C, P. C. it is not 
necessary for the Court to frame an issue 
unless the material allegation of fact in 
the plaint is denied by the other side. 
The question of framing issues does not 
arise from any party’s case, but on a 
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consideration of the pleadings of both 
the sides.. The observations of Lord 
Leach in'54 Cal WN 317 at p. 320: (AIR 
1950 PC 68 at p. 69) may be cited to show 
that it is absolutely necessary that the 
determinations in a cause should be 
founded upon a case to be found in the 
pleadings or involved in or ‘consistent 
with the case thereby made. Since the 
para 1 of. the plaint was not denied by 
Biswanath in his written statement, I 
must hold that it was not necessary to 
frame any other issue on the question of 
title, 


13. It has been lastly stated on be- 
half of the appellant that the rent receipts 
(Ext, A series) put in by Debiprasad and 
Umaprasad in the later suit No. 121 indi- 
cate that the trust estate of Dasarathi Pal 
was the owner. But the suit was insti- 
tuted by Umaprasad and Debiprasad in 
their personal capacity and not as trust- 
ees, and hence, the same is not main- 
tainable. 

14. No such defenze was taken, It 
has been rightly pointed out on behalf 
of the appellant that after the plaint was 
amended and the prayer for declaration 
of title added, a chance was given to 
Biswanath to file an additional written 
statement. But he di not avail of.that 
opportunity and file any written state- 
ment denying the plaintiffs’ title. 

15. Nevertheless, a lacuna remains 


because of the proviso added to O. 8, R. 5. 


of the C. P. C, That proviso. indicates 
-that in spite of the law of non-traverse, 
the court may in its discretion require 
any fact so admitted to be proved other- 
wise than by such admission. Of course, 
by not traversing the statement in para 1 
of the plaint filed by Umaprasad and 
Debiprasad, it shall be deemed that their 
title was admitted. Nevertheless, in view 
of the proviso to R. 5 and to S. 58 of the 
Indian Evidence Act, it is the duty of 
the court to determine this matter. After 
all, procedure is the hand-maid of justice. 
The principles of the case in 19 Cal LJ 
518 at p. 523: (AIR 1914 Cal 482 at pp. 842- 


43) may be referred to. This lacuna in the. 


case was brought to the notice of the 
learned Additional District Judge while 
the appeal was argued. So, considering 
the case in all its aspects, it seems that 


ifor the ends of justice, the suit must he - 


ent back on remand to the learned ap- 
pellate court. That court will come to 
a decision whether the plaintiffs (Uma- 
prasad and Debiprasad) have title to the 
disputed shop room. For that purpose, 
he will take additional evidence, and if 
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they can sue in their personal . capacity. 
If he arrives at a contrary decision, then 
he will give an opportunity to the plain- 
tiffs to further amend the plaint and per- 
mit them to sue as trustees and give a 
chance to the defendant to file additional 
written statement. If that court decides 
that the plaintiffs have title and they can 
institute the suit in their personal capa- 
city, then it will decide the suit according 
to law. But the question whether Biswa- 
nath is a trespasser will not be reopened 
in that court, ’ ; 


16. The appeal be, therefore, allowed. 
The judgment and decree appealed 
against be hereby set aside and the case 
be remitted to the learned appellate court 
for disposal according to law in the light 
of the observations made hereinbefore. 

17. There will be no order as to costs, 

i Appeal remanded, 
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MRS. MONJULA BOSE, J. 
' Jesraj Subhachand, Plaintiff v, Union 
of India, Defendant. 
Commercial Cause Suit No, 
1967, D/- 3-7-1978. 


(A) Railways Act (9 of 1890), S. 80 —= 
Suit for non-delivery of goods by endorsee 
of railway receipt — Maintainability, _. 


1776 of 


A suit for damages against railway 


administration for non-delivery of con- 
signments by a mere endorsee of railway 
receipts is not maintainable. Where how- 
ever it has been established by evidence 
that the plaintiff had paid for the consign- 
ments and that endorsements were madè 
in its favour on the relevant Railway Re 
ceipts for valuable consideration, the suit 
will be maintainable. Though such en- 
dorsements for valuable consideration 
have not been pleaded and the case in the 
plaint that the consignor despatched the 
goods as an agent of the plaintiff has been 
given a go-by at the trial, yet the same 
are not sufficient to non-suit the plaintiff, 
Such technicalities cannot: be allowed to 


defeat the substance of thè claim, AIR 


1954 Cal 59, AIR 1947 Bom 169 and AIR 
1930 SC 57 (1) Dist. 


Anno:. AIR Manual (8rd Edn. wh Rails 
ways Act, S. 80, N. 5. ; 


(B) ‘Railways Act @ of 1890), s: 80 — 


Suit for non-delivery of goods — Juris- 
diction of Court to entertain suit, 


GV/GV/C960/ e DHZ- 


(Paras 36, 37) 
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‘Where certain consignments were deli- 
vered at Bombay for carriage to Shai- 
mar on the S. E. Railway to be deliverzd 
to the plaintiff there, a suit for damages 
for non delivery of goods on the original 
side of the High Court of Calcutta would 
be maintainable. The head office of the 
Railway concerned is situated at -Faire 
Place, Calcutta within the jurisdiction of 
the Calcutta High Court and therefore, 
fit cannot be said that the court has amy 
fundamental lack of jurisdiction. This 
apart, the endorsement on the railway 
receipts, a material part of the plaintif’s 
cause of action, admittedly having be2n 
made within the said jurisdiction an o2- 
jection to the jurisdiction of the Hish 
Court to try and entertain the suit cannot 
be sustained. AIR 1974 Cal 231 Rel. or. 

(Para £8) 

Anno: AIR Manual (8rd Edn.), Rað- 
ways Act, S. 80, N. 5. 

(C) Civil P. C. (5 of 1908), S. 80 -~ 
Suit under — Sufficiency. 


Though the notice under S. 80 did not 
state that the plaintiff had become tre 
owner of the goods upon endorsement pf 
the railway receipts for valuable consider- 
ation, yet it was sufficiently clear ther2- 
from that the plaintiff was claiming as an 
owner for non-delivery of the consiga- 
ments. Moreover, by two prior notices 
dated 11-10-66 and 18-11-66 the defen- 
dant had been intimated that the plain- 
tiff was claiming as an endorsee for 
valuable consideration and this fact was 
therefore not a complete surprise to the 
defendant, who did not deny receipt of 
the said two notices. Hence the notize 
under S. 80 set out the plaintiff's cause 
of action in the suit for damages for non= 
delivery of goods with sufficient clarity 
and was in due compliance with the r2- 
quirements of S. 80. (Para B®) 


Anno: AIR Comm. C, P. C. S. 80, N. 13. 


(D) Railways Act (9 of 1890), S. 77 — 
Exemption under — Defendant to prove 
loss after 30 days of termination of trai- 
sit. 


The defendant had to establish that 
goods under the Railway Receipt were 
lost after 30 days of termination of their 
transit before the defendant could claim 
exemption under S. 77. The evidence en 
record on the contrary was that the goods 
‘were very much in existence and in the 
possession of the defendant at the relz- 
vant time. In fact the defendant collect~ 
ed wharfage and demurrage charges amd 
called upon one R to take delivery of tke 
consignment on the basis of its existence, 
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AIR 1956 Mad 483, (1959) 63 Cal WN 253 
and AIR 1975 Cal 203 Rel. on, 


(Para 41) 
Cases Referred: Chronological Paras 
AIR 1975 Cal 203 32, 41 
AIR 1974 Cal 231 28, 38 
AIR 1973 Cal 74 17 
AIR 1969 SC 1256 29, 35 
AIR 1966 SC 395 34 
AIR 1966 SC 735 25 
AIR 1966 Cal 540 17 
AIR 1964 Cal 290 17, 27 
AIR 1963 SC 1681 17 
AIR 1962 SC 366 21 
AIR 1960 SC 1309 30 
(1959) 63 Cal WN 253 32 
AIR 1956 Mad 483 32, 41 
AIR 1955 Cal 360 30 
AIR 1954 Cal 59:57 Cal WN 167 15, 26 
AIR 1947 Bom 169 : 15, 26 
AIR 1946 All 198 31 
AIR 1930 PC 57 (1) 15, 27 
AIR 1915 PC 89: 20 Cal WN 297 27 


Hirak Mitter with Bhaskar Roy, for 
Plaintiff; H. N. Dhar, with Dipak Shom, 
for Defendant. 

ORDER :— WNon-delivery of two 
consignments of art silk piece- goods 
covered by Railway Receipts Nos. 948503 
and 948521, both dated Aug. 14, 1966 is 
the basis of the plaintiff's claim herein 
for Rs. 14,746.46 as damages against the 
Railways, as carriers represented by the 
defendant Union of India. 


2. It is alleged in the plaint that on 
Aug. 14, 1966 one R. Bhoggilal and Co., 
as agents of the plaintiff, delivered the 
said consignments to the Central Eastern 
Railway at Wadi Bandar Station, Bombay 
for carriage to Shalimar on the South 
Eastern Railways and there to be deliver- 
ed to the plaintiff. It is alleged that on 
or about Sept. 17, 1966 and Oct. 3, 1966, 
the two Railway Receipts were duly en- 
dorsed in favour of the plaintiff within 
the original jurisdiction of this court. It 
is alleged further that the said goods 
were not delivered and/or were lost in 
transit and the plaintiff being deprived 
of its goods is entitled to be compensated 
by the defendant for the value thereof 
namely Rs. 14,746.46, payable to the 
plaintiff at its place of business within 
the said jurisdiction. Notice under S. 80 
of the C. P. C. is alleged to have been 
duly served on the defendant on May 17 


‘and 19, 1967. \ 


3. In the written statement of the de- 
fendant it is denied that R, Bhoggilal and 
Co. delivered the said goods to the defen- 
dant as agent or on behalf of the plain- — 
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tiff. It is denied further that the plain~ 
tiff is the owner:cf or is in any way 
interested in the consignments or that any 
of the receipts were endorsed in favour 
of the plaintiff. It is alleged that the 
consignments covered under Receipt 
No. 948503 reached destination on Aug, 
23, 1966, and delivery thereof ‘was. not 
taken within thirty days-after termination 
of the transit. Accordingly it is contend~ 
ed that the defendant was absolved of 
liability if any, under S. 77 of the Indian 
Railways Act. The other consignment 
under Railway Receip: No. 948521 it is 
alleged was duly delivered on Sept. 19; 
1966. The sufficiency and/or validity of 
the notice under S. 80 is disputed. It is 
further contended that this Court had no 
jurisdiction to entertain the suit as..no 
part of the plaintiff's cause of action. arose 
within the said jurisdiction. 


4. By consent, the Judge's . brief of 
documents marked par: I. (except items 1 
to 3 and 10 to 22) ard Part II (Except 
items Nos. 8, 14, 15, 16 and 17) were ten- 
dered as Exts. ‘A’ and ‘B’ respectively 
the formal proof of the said documents 
being dispensed with.’ The two Railway 
Receipts Nos. 948521 and 948503 were 
tendered as Exts. 'D’ and ‘¥’. The goods 


delivery sheet, the gate pass issued ‘in - 


respect of the consignment covered by 
the Receipt No. 948521 and entries in the 
delivery book were tendered. respectively 
as Exts. 5, 1, 8 and 8A. The notice under 
S. 80 and the two’ acknowledgments in 
respect thereof were tendered as Ext, L. 

5. The following issues were ‘raised 
and settled at the trial:— . 

1. (a) Who is ‘the awner, of the goods 
booked under RR Nos.* 948503 and 
948521 dated, 14th Aug. 1966? 

(b) Were the goods booked by Bhoggi- 
lal and Co. as an agent or on behalf of 
‘the plaintiff as allegec in para 2 of the 
plaint? 

(c) Were the Railway Receipts endors« 
ed in favour of the plaintiff and if so, 
what is the effect of the alleged. endorse~ 
‘ment? ` 


2. Has this Court’ jurisdiction to’ try 


and entertain this suit? 

3. (a) Is the defendant not liable for 
the consignment under R/R No. 948503 in 
view of the provisions of S. 77 of the 
Railways Act as alleged in para 6 (a) of 
the written statement? 

(b) Is the defendant also Tot liable in 
respect of ‘the ċĉonsignment - under R/R 
No. 948521 inasmuch es it- has been deli- 
vered to the plaintiff es alleged in para 6 
(b) of the written statement? 
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4. Is.the notice- under S. 80 of the 
C. P. C. valid and sufficient? 

5. To what relief, if any is the plains 
tiff entitled? . 

6." The evidence of Lanka Pat Nahata, 
a partner of the plaintiff and its first 
witness is briefly as follows :—” 

7. The plaintiff purchased the cons 
signed’ goods from R. Bhoggilal & Co, 
The witness received the Railway Re- 
ceipts from the Union Bank of India, 
Ezra Street, Calcutta, the bankérs of the 
sellers after discounting two Hundis 
dated Aug. 17 and 26, 1966 and the Memo ` 
of costs (Exts. 'C’ & 'E’), Endorsements 
in. favour of the plaintiff were made on 
the said Receipts by the Bankers within 
the jurisdiction of this Court upon receipt 
of the price thereof. The said’ Receipts 
were thereafter endorsed by him in 
favour of the plaintiffs clearing agents 
one S. C. Chowdhury and made over to 
them for clearing the goods. The plain- 
tiff did not receive any portion of the 
said consignments. The plaintiffs claim 
of Rs. 14,746.46 as owner of the goods in- 
cluded the invoice value of the two con- 
signments, Bank commission and whar« 


` fage: and freight ‘charges paid, 


8.. Rai Chand Nahata, the senior parts 
ner of the plaintiff came as the next wit- 
ness, His evidence was more or lesa 
similar to that of his brother Lanka Pat 
except that he denied that Bhoggilal & 
Co. was the agent for the plaintiff or that 
there was any agreement by and between 
the plaintiff and the defendant for pay“ 
ment of any money within jurisdiction as 
alleged in the plaint, ` 


9. S. C. Chowdhury the next witness 
for ‘the plaintiff had acted as the clearing 
agents in respect of the disputed consign- 
ments. He deposed as to the procedure 
for clearing goods at the Shalimar Rail- 
way Yard. The Railway receipts. first 


- had to be deposited with the deeling 


clerk, who made necessary endorsements 
thereon, indicating where the goods 
would be located. Thereafter, goods 
delivery sheet had to be submitted for ` 
the issue of a gate pass, for taking out 
the goods. No one could take goods out 
of the Railway premises without a gate 
pass which had to be surrendered to the 
Mark Checking clerk on duty. When 
goods’ were taken out, entries were made 
in the ‘Mark Checking Register’ as also 
on the gate pass. He:-paid the freight 
and wharfage charges up to: Sept. 19% 
1966 for the consignments: covered ` by 
Ex, ‘D’, The receipt for the payments was 
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tendered as Ex, M. After submitting the 
Goods Delivery Sheet, he obtained a gate 
pass (Ex. I) but could not trace the goods. 
The matter was reported to the dealing 
clerk. The Gate Pass continued to be in 
his possession. ‘There was no- endorse- 
ment showing delivery on the document. 
His letter dated Sept. 20,. 1966 (Ext. N) 
recording the non-delivery of the gocds 


was received at the Railways Office, tut ' 


it was not replied to. 


10. On Oct. 4, 1966 he went to Shali- 
mar to clear the other consignment cover- 
ed by the other Receipt (Ext, F). de 
paid freight and wharfage charges kut 
could not get delivery of the goods. 


11. The last witness of the plainfiff 
was one Bhamwarilal Jain, the Honorary 
Joint Secretary to the “Railway Forward- 
ing and Clearing Association.” He had 
been a clearing agent at Shalimar for the 
last nine years. He deposed about the 
system of delivery of consignments at 
Shalimar for taking delivery. First, 
Railway Receipts are produced at the 
delivery counter to ascertain whether 
goods have been unloaded and were 
ready for delivery: . These endorsements 
are made on the Receipts showing the 
date of unloading, ‘the ‘number of the 
wagon from which the consignment had 
been unloaded and the subsequent loca- 
tion of the goods. The Receipts are there- 
after produced at the. rate counter for 
endorsement of freight and other charges, 
After payment of-the charges, cash re- 
ceipts are issued at the cash counter. 
Thereafter goods delivery ‘sheets are 
issued and the agent visits the relevant 
sheds to locate the goods, On submission 
of ‘the delivery sheet, a gate pass is issi- 
ed. ‘When goods are located and. ‘taken 
‘out from the Railway premises the gete 
pass has to be surrendered to the Mark 
checking clerk.who inserts a tally ma-k 
on the pass, The numbers of the gste 
pass, and the consignment and the name 
of the party taking delivery are also r2- 
corded in the mark checking Register. 
Absence of endorsements on a gate pass 
would mean that goods had not been dei- 


vered. No delivery can be taken without - 


surrendering the gate pass, - 


12. Mr. Jayanta Mukherif a goods 
clerk employed at Shalimar for the lest 
13 years was the first witness for the 
defendant. He stated that the consiga- 
ments in question had been unloaded’ aud. 
entries had been made by him in the un- 
loading register Ex..'7A’. He also stated 
that it was possible during rush periois 
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to take out goods without surrendering 
the gate pass. He however admitted that 
he had nothing to do with the physical 
delivery of goods.- 

. 13. The defendants next witness, 
Gopal Chandra Banerjee, was posted at 
the material time at 7A shed of Shalimar 
Railway Yard as a senior goods clerk and 
had assisted the Mark.Checker in 1966. 
He stated that on submission of the gate 


` Pass the goods are taken out and tallied 


by the Mark Checking clerk with the 
assistance of others. During heavy rush 
it is not possible to check every item. 
Entries are made in the Mark Checking 
Register, numbér of gate pass, name of 
parties, number of lorry etc. are record- 
ed therein. The volume of business done 
on a particular day can be ascertained 
from this document. In 1966, one S. C. 
Santra was the Mark Checking clerk and 
one P. C. Das who has since retired was 
the shed-in-charge. It was possible to 
take out goods during. peak hours or heavy 
rush ‘without surrendering the gate pass. 

14. The last witness for the defendant 
was one Samarendra Nath Pal who was 
working as.a delivery clerk at the Bom-. 
bay counter at Shalimar in 1966, He 
stated that the goods covered by the . 
Receipt No. 948503 (Ex. ‘F’) were -unload- 
ed on: Aug. 23, 1966 and delivered on 
Oct. 4, 1966. The goods. under Receipt 
No. 948521 (Ex. D) were unloaded on 
Aug. 23, 1966 and delivered on Sept. 19, 
1966. Entries to that effect appeared in 
the Delivery book in the writing of A. B. 
Kundu the posting clerk. He. admitted 
that he was only concerned with the 
books at the delivery counter, and had 
nothing to do with the physical delivery 
of goods.’ His duty ended with the issue 
of the shed delivery order after freight 
and other charges were passed. He ad- 
mits further that without a gate passit 
was not possible for the Mark Checking 
clerk to make any tally. 


15. Mr. H. M. Dhar, learned counsel 
for the defendant, in his argument ‘con- 
tended that it was R. .Bhoggilal & Co., the 
consignor, and not the plaintiff who could 
have instituted this suit. When the goods 
were booked to Shalimar the plaintiff 
was not the owner. He contended from 
this, that endorsements on Railway Re- 
ceipts by itself did not’ transfer the pro- 
perty in the goods to the endorsee. Un- 
less it was pleaded that the purchase was 
for valuable consideration the plaintiff 
could not claim as the owner. In sup- 
port of his contentions Mr, Dhar cited 


. Hari Mohan v. Dominion of India report- 
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ed-in 57 Cal WN 167: {AIR 1954 Cal 59), 
Shamji Bhanji & Co. v. North Western 
Rly. Co. reported in AIR 1947 Bom 169, 
and Siddik Mohammed Shah v. Mt. Saran 
reported in AIR 1930 PC 57 (1). 


16.. Mr. Dhar contended further that 
the case in the plaint that Bhoggilal & 
Co. delivered the goods at Wadi Bandar 
as agents of the plaintiff and that in the 
contract of carriage embodied in the said 
Receipts figured as an agent of the plain- 
tiff, had been given a go-by and not 
established by evidence at the trial and 
in fact denied by plaintiff's witness R. C, 
Nahata. 

- 2%. Mr. Dhar next contended . that the 
plaintiff sought to, evoke jurisdiction of 
this court on the following (a). that, the 
endorsements on the Railway Receipts in 
favour of the plaintiff were made within 
the said jurisdiction and (b) that the 
sum claimed i.e. Rs. 14,746.46 was pay- 
able to the plaintiff at its place of busi- 
ness within the’ said jurisdiction under 
the: agreement between the parties, He 
submitted that the agreement as pleaded 
has not been proved and on the contrary 
has been denied by the plaintiff's witness 
R. C. Nahata (Q. 46). On the other as- 
pect Mr. Dhar submitted ‘that a mera 
endorsee of railway receipts was not en- 
titled to sue thereon and that pleading of 
a: mere endorsement without a further 
pleading of valuable consideration cannot 
confer jurisdiction. For this proposition 
Mr. Dhar cited the following decisions :~« 

(a) Commr. for the Port ‘of Calcutta. v, 
General Trading Corporotion Ltd. report- 
ed in AIR 1964 Cal 290. (b) I. S. P, 
Trading Co. v. Union of India reported in 
AIR 1978 Cal 74 and (c) Jagannath Chet- 
fan v. Union of India reported in AIR 
1966 ‘Cal 540, 


Mr, Dhar further. Contended that this 
‚court otherwise had ro jurisdiction to 
entertain and try this suit as admittedly 
the Headquarters of the. Railway con- 
cerned i.e. the South Eastern Railway. was 
situated at Garden Reach outside . the 
jurisdiction of this ‘Court. On the autho- 
rity of a decision’ of the Supreme ` Court 
viz. Union of India v. Ladulal. Jain, re- 
ported in AIR 1963 SC 1681. Mr. Dhar 
submitted that a suit could be filed only 
in the court within whose jurisdiction 
the Headquarters of the railway would 
be situated. 


: 18, Mr. Dhar deat contended that for 
non-delivery of the consignment under 
the Receipt No. 948503: (Ex. ‘F’) the de- 
‘fendant was exempted from all liability 
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under S. 77 of the Indian Railways Act 
1890 which reads as follows :—~ 

“77, Responsibility of a Railway Ad- 
ministration after termination of transit 
—- No. responsibility (sic) of. Railways as 
bailee for loss, destruction, damage or 
non-delivery of goods carried by railway 

within a. period of 30 days after the 
termination of transit.” 


19. Mr, Dhar submitted that it was 


- the plaintiff's case that the consignment 


in question arrived at its destination on 
Aug. 23, 1966, The oral evidence of S. C, 
Chowdhury supported by Ex. 'O’ showed 
that the consignment admittedly remain- 
ed in the defendant’s godown until Oct, 
4, 1966, when for the first time it was 
sought to be cleared on plaintiff’s behalf, 


20. The. consigriment under the other 
Receipt No. 948521 (Ex. ‘D’) Mr. Dhar 
contended Had. been duly delivered as 
evidenced by the Railway goods Delivery 
sheet (Ex, 5) which had been duly sign- 
ed by S. C. Chowdhury, the plaintiffs 
clearing agents. The production of the 
unendorsed gate pass Ex, ‘I’. by ‘the plain- 
tiff did not controvert the case of the de- 
fendant as it was possible to clear goods _ 
without surrendering the gate passes, 

‘21. Mr. Dhar next contended that as 
damages had not been proved the suit 
must fail. The market price of goods on 
the due date of delivery by the Railways 
was required to be proved by the plain- 
tiff which it had failed to. prove, The 
invoice value of the goods was not rele~ 
vant for ascertaining damages. for non= 
delivery.. In support of his contention 
Mr. Dhar cited a passage from Rao on 
Damages (3rd Edition)’ at p.. 756, and a 
decision of the. Supreme Court in M/s, 
Murlidhar Chironjilal .v. Mis. Harish 
Chandra Dwarkadas tana in AIBR 
1962 sc 366. - 4 


22. Mr. Dhar lastly contended that the 
notice under S. 80 of the Code of Civil 
Procedure in the instant case was insuffi- 
cient as neither the ‘plaintiff's acquisition 
of title or ownership in the’ said © gaods 
nor. the ‘endorsement of the receipts in 
favour of the plaintiff for valuable consi~ 
deration had been stated therein. He also 
pointed out that the period fixed in the 
notice was also not in eee with 
S. 80. 


23. Mr. Hirak Mitra; ieee Counsel 
for the plaintiff submitted’ on the. other 
hand: ‘that there was’-no real dispute as 
to ownership of the goods. In fact, it was 
suggested by’ learned Counsel for the 
defendant to the-plaintiff’s witness. L. P, 
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Nahata that the plaintiff became owner of 
the goods on Aug. 8, 1966 and not earli=r, 


24. While conceding that mere en- 
dorsement did not pass title Mr. Mitra 
submitted that the plaintiff has proved >y 
oral and documentary evidence that tor 
valuable consideration namely payment 
of the said two bills for Rs. 7678.85 aad 
7602.00 endorsements were effected in its 
favour on the said two Railway Receipts 
and it became the owner of the goods in 
question. Such endorsements having 
been made within jurisdiction, a part of 
the plaintiff’s cause of action arose within 
jurisdiction. 

25. Relying upon the semeipies encn= 
ciated in Bhagwati Prosad v. .Chandza~ 
maul reported in AIR 1966 SC 735, Mr. 
Mitra submitted that considerations of 
form could not override considerations of 
substance. and any lacuna in pleadings 
cannot be allowed to defeat the plaintiT’s 
legitimate claims. 


26. Mr. Mitra distinguished the deci- 


sions in Hari Mohan (AIR 1954 Cal 59) 
(supra) and Shamji Bhanji & Co, (AIR 
1947 Bom 169i (supra) where it was held 
that mere endorsement of a Railway Be~ 
ceipt did not transfer property but orly 
entitled the endorsee to collect the goeds 
as agent of the consignee. 


27. On issue 1 (b) Mr. Mitra conceced 
that the plaintiff had departed from its 
case in the pleint that R. Bhoggilal & Co. 
delivered the goods to the Railway as 
agents of the plaintiff. But he submited 
that this variance between pleading end 
proof was not sufficient to merit dismissal 
of the suit, as no prejudice was caused 
to the other side. In this connection, he 
cited Haji-Umar Abdul Rahiman v, 
.Gustadji ` Murcherji ‘Cooper reported in 
20 Cal WN, 297: (AIR 1915 PC 89). In 
that case there was variation betwen 
pleading and’ proof as to the date ož a 
promissory note. The Court held taat 
such variation was not fatal to the cuit 
where the point to be decided was wae-~ 
ther the debt had been repaid in cash and 
whether the promissory note was a forged 
document. Mr. Mitra also sought to 
distinguish the decision of the Privy 
Council in the case of Siddik Mohammed 
Shah (AIR 1930 PC 57 (1)) (supra). There 
the case pleaded was that land had ben 
transferred to the plaintiff to be held on 
Trust. Thereafter the plaintiff proce2d~ 
ed to prove that he obtained the land as 
a gift in his favour. This new case gcing 
to the very root of the matter not having 
been pleaded was disallowed, Mr. Mtra 
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contended that in-the instant case the 
cause of action pleaded is that the plain- 
tiff being deprived of goods belonging to 
it is entitled to the value thereof as com- © 
pensation. - The case cited was thus not 
departed from, He contended further 
that AIR 1964 Cal 290 (supra) cited on 
behalf of the defendant also did not stand 
in the way of the plaintiff's claim. It 
was laid down therein that apart from 
the contract of carriage, the Railways 
could further be liable in tort for conver- 
sion, and it was only the owners who 
could maintain such an action, 


28, Mr. Mitra cited Union of India Ve 
Kamal Kumar. reported in AIR 1974 Cal 
231 where a Division Bench of this Court 
laid down that leave under ‘cl. 12 granted 
by Court need not be confined solely to 
the averments made in the plaint, and 
that “carrying on business” referred to in 
cl. 12 of the Letters Patent should not 
be given a restricted meaning. It was 
held in that case that the Government 
of India was carrying. on business in 
Calcutta: where the head office of its 
Railway undertaking was situate. In the 
instant case also it is the admitted posi- 
tion that the head office of the Eastern 
Railway is situated at Fairlie Place. Cal- 
cutta within the jurisdiction of this Court. 
Moreover the payment of the ‘price and 
the endorsement of the Railway Receipts 
for valuable consideration have been 
proved to have taken place within the 
jurisdiction. Mr. Mitra submitted that it 
has been duly established that this Court 
had jurisdiction to try and entertain this 
suit. 


29. As to the sufficiency and validity 
of the notice under S. 80 of the Code of 
Civil Procedure, Mr. .Mitra cited Beohar 
Rajendra Sinha v.. State of Madhya Pra- 
desh reported in AIR 1989 SC 1256 where 
it was laid down by the Supreme Court 
that the object of such a notice was to 
enable .the Government or the public 
Servant concerned to consider the, legal 
position involved, and although, such a 
notice was imperative, it had to be rea- ` 
sonably construed. Any error or defect 
în such a notice could not be permitted 
to be treated. as an excuse for defeating 
a just claim. In the case before the 
Supreme Court a notice given by a Karta 
was held to be sufficient to sustain a suit 
brought by the coparceners, 


30. Mr. Mitra next . cited State ot 
Madras v: C. P. Agencies reported in AIR 
1960 SC 1309, where the Supreme Court 
held that a notice under S. 80 of the 
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Civil P. C. was not to be scrutinised in 
a pedantic manner divorced’ from com- 
monsense. Mr. Mitra also cited Buri- 
dehing Tea Co. v. Dominion of India re- 
ported in AIR 1955 Cal 360 for the pro- 
position that a notice under S. 80 could 
not be held to'be defective if payment 
had been demanded earlier, if in fact the 
suit was filed after the expiration of the 
statutory period. 

31. Mr. Mitra contended next that the 
defendant had to establish that goods 
under Receipt ‘No. ‘948593 were lost after 
30 days of termination of their ‘transit 
before the defendant cauld iclaim exemp- 
tion ‘under S. 77 of the Indian Railways 
Act. The evidence on record on the con- 
trary was that the. goods were very much 
in existence and in the possession of the 
defendant -at the relevant time. In his 
letter dated Nov. 2, 1956 the goods Ins- 
pector recorded that the goods ‘were 
lying at Shalimar undelivered and direct- 
ed .that delivery should be taken on pay- 
ment of wharfage and/or demurrage in- 
curred. Two days therzafter when S. C. 
Chowdhury sought to ‘collect the goods 
demurrage and wharfage were -accepted 
from him. On this evidence it could not 
‘besaid that .the consignment was lost 
after 30 days ef the arrival of the goods 
` at destination. In this , connection : Mr. 
Mitra cited Governor ‘General in Council 
v. Debi Sahai reported in AIR 1946 All 
198, where in construing S. 75 of the 
earlier Railways Act of 1820, correspond- 
ing to S. 77 ef the present Act, the Court 
held, when protection under S. 75 of the 
Railways Act was sought, in a suit for 
damages for non-delivery if the plaintiff 
proves non-delivery, it is incumbent on 
the carrier ‘to prove ‘thas the consignment 
was lost or destroyed and that everything 
„had been done to ‘trace’ the missing 
articles. 

‘32. For the “same proposition ‘Mr. 
Mitra ‘also cited K. V. V. Ardhanari 
Chettiar and ‘Co. v. Union of India re- 
ported in ATR 1956 Mad 483 and Union 


` of India v. D. N. Mondal ‘reported “in 


(1:959) 63 Cal WN 253. ‘Lastly ‘he cited 
Suraj Nath Prosad Kedarnath v. Union 
of India reported in ‘AIR 1975 Cal :203 
for the proposition that non-delivery by 
itself did not indicate loss.. 

33. As to the consignment covered ‘by 
Receipt No. 948521 (Ex. ‘D’) Mr. Mitra 
contended that it has not been seriously 
disputed that the same remained ‘undéli- 
vered. -On Sept. 20, 1956 S. C: Chow- 
dhury stibmitted a complaint in writing 
alleging non-delivery of goods ‘covered 
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by the said receipt Ex. ‘D’. The receipt 
of this- letter wes duly acknowledged by 
the Railways as will appear from tha 
endorsement on Ex. 'N’, Yet, no reply 
was given thereto denying non-delivery 
and/or recording that the consignment in 
question had already been delivered on 
Sept. 19, 1966 as sought to be proved at 
the trial, 


- 34. The gate pass issued in respect of 
the consignment (Ex. I) which ‘has re« 
mained in the ‘possession of the plaintiff 
if considered in the background of the 
unchallenged testimony on the procedure, 
established that the consignment had not 
been delivered. . Mr: Mitra also submitted 
that the ‘Mark checking Register, a docti« 
ment in the possession of the defendant 
if produced, -would have conclusively 
established the particulars of delivery and 
the «same not having been produced an 
inference adverse to the case of the de- 
fendant must be drawn. - He cited Union 
of India v. West Punjab Factories Lid, 
reported in AIR 1966 SC 395 where the 
Supreme Court noted that it was the 
practice of the Railways to have the 
delivery book signed and credit vouchers 
issued in respect of freights’ even -before 
goods were unloaded, and that there was 
token delivery before real delivery. The 


evidence of the witnesses of the defen- 


dant according to Mr. Mitra were of -no 
assistance to the Court as admittedly 
none of them had any thing to do with . 
delivery of the consignments. 


35. Mr. Dhar learned counsel for the 
defendant, submitted in reply that the 
case of Beohar Rajendra Sinha (AIR 1969 
SC 1256) (supra) cited on behalf of the 
plaintiff did not advance the latter’s case 
inasmuch as there was nothing..in. tha 
notice. to indicate that the plaintiff claims 
ed ownership of the goods by endorse- 
ment for valuable consideration and thus 
a material ‘part of fhe plaintiff's cause of 
action had been omitted. Conversion he 
urges, was never pleaded in the plaint 
and in any event proper measure of 
damages in conversion is market value of 
the goods at the time..of conversion which 
had.not been proved. On the authority 
of Clerk and Lindsell, Law of Torts, 
10th Edition page 453 he submitted that 
the market price of the goods after Aug.. 
23, not being proved the plaintiff was nof 
entifled to a decree for damages. 


ed by evidence that the plaintiff had paid 
for the consignments and that endorse~ 


36.:'In-my view, it ‘thas ‘been "so 
on the 


ments were made in its favour 
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relevant Railway Receipts for valuable 
consideration. Though such endorsemerts 
for valuable consideration: have not been 
pleaded and the case in the plaint that R: 
Bhoggilal &.Co. despatched the goods as 
an agent of the plaintiff has been giv2n 
a go-by at the trial, yet the same in my 
opinion are not sufficient to non-suit tne 
plaintiff. Such mere technicalities can- 
not be allowed to. defeat the substance of 
the claim. 


37. The decisions cited by the defen- 
dant show that suit by a mere endorsee 
is not. maintainable but in those cases it 
was not in evidence that title to goods 
had in fact passed to the “plaintiff for 
valuable consideration as. in the instent 
case, and the said cases. are hence emar 
guishable. 


38. On the aspect of jurisdiction, I 
note that the head’ office of the Railway 
concerned is situated at Fairlie Place, 
Calcutta within the--jurisdiction of ' this 
court and therefore; on the: authority of 
Kamal Kumar (AIR 1974 Cal’ 231) (supra) 
it cannot be said that this court has aay 
fundamental lack of jurisdiction. This 
apart, the endorsement on the railway 
receipts, a material part of the plainti£’s 
cause of action, admittedly was madè 
‘within the said jurisdiction. For these 
reasons the defendant's objection to the 
jurisdiction of the Court to try and en- 
tertain this suit cannot be sustained. 

39. As to the notice under S. 80- of 
the Civil P. C.. though Ex, "L” does.rot 
state that the plaintiff has become the 
owner of the goods upon endorsement of 
the receipts for valuable consideration, yet 
it is sufficiently clear therefrom that the 
plaintiff was claiming as an owner tor 
non-delivery of the consignment. More- 
over, it appears from Exts. 'H’ and ‘I’ trat 
by two several prior notices dated 11-109- 
1966 and 18-11-1966 the defendant had 
been intimated that the plaintiff was 
claiming as an endorsee for valuable con- 
sideration. and this fact was therefore rot 
a complete surprise to the defendant, who 
did not deny receipt of the said two exhi- 
bits. In my view, the S. 80 notice, namé_y; 
Ex. ‘L? sets out the plaintiff's cause of 
action in this suit with sufficient clarity 
and is in due compliance with the xe. 
quirements of S. 80 of the Civil P; C. 

40. For the reasons aforestated, I hcld 
that the consignment under the said re- 
ceipt No. 948521 (Ex. D) was. not deliver- 
ed to the plaintiff. and I am emboldenzd. 
to take this decision for the following 
reasons :— 
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(a) The common: evidence of the parties 
fs that signature or endorsements on the 
shed delivery sheet (Ex. 5) do not estab- 
lish physical delivery of goods as there- 
after a gate pass is invariably issued for 


obtaining delivery. The defendant could 


not adduce any other evidence or ac- 
knowledgment of delivery except Ex. ‘5’ 
the shed delivery sheet to establish deli- 
very. This exhibit furthermore is not 
conclusive to prove actual delivery inas- 
much as it also records delivery of the 
consignment under receipt No. 948503 
(Ex. F) which in any event is not the case 
of the defendant. 

(b) The defendant having failed to’ pro- . 
duce the Mark Checking Register without 
any explanation for its non production an 
adverse\inference has to-be drawa against 
the defendant. : 

(c) The gate pass (Ex. T) which has 
been produced by the plaintiff from its 


>possession and the letter dated Sept. 20, 


1966 Ex. 'N’ from: the clearing agent com- 
plaining of non delivery. corroborates. the 
plaintiff's case, 

_(d) None. of the witnesses. call2d on be~ 
half of the defendant had anything to do 
with actual physical delivery of goods at 
Shalimar or with the delivery. of goods in 
dispute and it has not been established by 
them that the goods in questicn had in 
fact been delivered to the plaintiff. 


(e) I have no reason to disbelieve the 
evidence of S. C. Chowdhury, Clearing 
Agent of long standing. and. experience 
who is not an employee of the plaintiff, 
whose evidence as to procedure remained 
unchallenged in cross examination and in 
fact supported by the defendant’s own 
witnesses. - 


41. As to the defendant's claim for 
exemption from liability under S. 77 of 
the Indian Railways Act in resp2ct of the 
consignment covered by the Railway Re- 
eeipt No. 948503 (Ex. ‘F’) following the 
principles enunciated in AIR 1956 Mad 483, 
(1959) 63 Cal WN 253 and. AIR 1975 Cal 
203 (supra), I hold that the loss cf the said 
consignment has not been established 
by the defendant which would. have 
entitled, it. to. claim exemption under 
the said section. On the contrary, it ap- 
pears from. the documents. adduced Exs. ‘4’ 
and. ‘O”, as well as from the oral: evidence 
on record: that the consignment was ‘in. 
existence on. Oct. 4, 1966 and in fact the 
defendant collected wharfage and de- 
murrage charges and called upon R. 
Bhoggilal & Co. to take delivery of the 
consignment on the basis of its: existence. 
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42. In my view the plaintiff founded 
its action not only on the contract of. car- 
riage but also for the loss of the goods, as 
owner thereof. This latter part of its 
case, it has been able to establish, namely 
that it is the owner of the goods fon valu- 
able consideration and by reason of non 
delivery of the said goods to it, it is 
entitled to damages. I hold therefore 
that the plaintiff is entitled to be com- 
pensated for.non delivery of its goods, and 
even if the evidence is assumed to’ be in- 
sufficient to quantify the damages suffered 
with mathematical exactitude the court 
is bound to award som2 compensation on 
_ the available evidence and in the’ instant 
case the plaintiff having proved the price 
of the goods including the bank and 
freight charges thereon is entitled. to a 
decree for such sum.. 

43. For all the reasons atorestated I 
answer the issues as fcllows:—. 

1 (a) The plaintiff is the.owner of the 
goods booked under R/R Nos. 948508 and 
948521 both dated 14th Aug., 1966. ` 


- (b) No; 


(c}-The railway receipts were ern 


fn favour of the plaintiff for valuable 
consideration and title to the said ‘goods 
was thereby transferred to the plaintiff; 

2. Yes, this court has jurisdiction to 
try and entertain the suit; 


3 (a) No; the defendant is liable for 
the said consignment; 
(b) No; the consignment in questiton 


has not been delivered to the plaintiff 
and the defendant is liable therefor. 


4, Yes, 


5. The plaintiff is. entitled to a’ -decree 
for Rs, 14,746.46 interim interest, and 
interest on judgment thereon at 6% and 
costs, Operation of the decree is “stayed 
for 8 weeks, 

Suit decreed, 
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Phanindra Bikash Roy Chowdhury, Ap- 


plicant v. Union of India and others, Res= 
Pondents. 


` Matter No. 868 of 1977, D/- 12-4-1978. 


(A) Gold Control Act (45 of 1968), Sec- 


tion 8 (1) — Retrospective effect — Pri- 
mary gold possessed by petitioner from 
before the. Act came info force — Provi- 
sions of the Act attracted. 


GV/HV/C630/78/DLD/VBB 


Phanindra v. Union of India 


A.L BR 


Under S. 8 possession of primary -gold 
after the Act coming into operation, 
would be contrary to law unless the same 
is held in the manner as provided by the 
Act. Sec. 16, sub-ss. (1) and (2) and S. 5 
deal with declaration in connection with 
articles and ornaments. In view of the de- 
finition provided under the Act, primary- 
gold is neither article nor ornament.. 
Therefore, in case primary gold ‘is held, 
the question whether, beyond certain 
quantity, an individual: or. a family is re- 
quired to declare such a primary gold, has 
nothing to do with the requirement of 
5. 16 as such. AIR 1977 Cal 468 and (1977) 
81 Cal WN 908, Disting. (Para 3) 


(B) Gold (Control) Act (45 of 1968), Sec- . 
tion 2 (p) — Ornament — Test — Proof 
— Statement of petitioner (partner in 
firm dealing in gems) that ‘ananta’ seized 
from his house was primary gold — Deci- 
sion by Excise Authorities that it was 
primary gold —- Not interfered ‘with by 
High Court in writ petition. (Constitution 
of India, Art, 226). 


In order to find out whether a parti« 
cular item (one ‘Ananta’, an armlet in the 
form of two and a half circles of wire of 
22 carat fineness weighing 127.500 grams) 
is an ornament or not, it is necessary to 
find out whether it is in the finished form, 
meant for personal adornment. The. 
broken piece of. an ornament would be an 
ornament but an item in semi-finished and 
un-finished form would not be an orna- 
ment in terms of S. 2 (p) of the definition. 
Where the authorities found that the item 
in question was-in semi-finished form, . 
and there was no evidence of user or. 
adornment, and the said.findings had been 
arrived at after giving the owner of gold 
(petitioner) due opportunity and after 
considering all the evidence adduced by 
the petitioner: 


Held that it was true that whether an 
object is a matter of adornment or not in 
a matter on which evidehce of custom and 
usage was relevant and though the ad- 
ministrative authorities might rely on 
their own experience for arriving at a de- 
cision.in such a situation, it was perhaps. 
advisable in a case of this nature to try. 
to seek the assistance of such jewellers . 
and persons who are conversant with the 
trade and usage. . But where the petis — 
tioner himself (who was a partner in a~ 
firm dealing in gems) had made a state~ - 
ment that the item seized by the autho~ '. 
rities was primary gold, the decision by - 
the -Excise Authorities that it was pri~. 
mary gold and not an ornament, was not | 
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interfered with by the High Court in a 
writ petition filed against the decision. 
(Para 4) 
Anno: AIR Comm., Const. of India (2nd 
Edn.), Art. 226, Notes 165, 171. 


Cases Referred: Chronological Paras 
AIR 1977 Cal 468; 81 Cal WN 539 3 
(1977) 81 Cal WN 908 3 


`. D. N. Das with D. N. Mukherjee, for 
Applicant; Dipak K. Basu with Subrsṣa 
Roy, for Respondents. 

ORDER :— This is an application under 
Art. 226 of the Constitution challenging 
the adjudication proceedings culminating 
fn the orders dated 30th May, 1975, 24th 
April, 1976 and 18th July, 1977. It ap- 
pears that on or about 23rd April, 1974 
certain officers of the Central Excise 
searched -the residence of the petitioner 
and amongst other seized and took aw=y 
one “Ananta”, an armlet in the form of 
two and a half circles of wire of 22 carat 
fineness weighing 127.500 grams, the value 
of which was estimated at Rs. 6,630¥-, 
Thereafter the petitioner gave a _ state- 
ment, in writing, at the time of tae 
search, In the said statement, the ped- 
tioner stated, inter alia, as follows: 

“I signed the said authorisation in tok=n 


of my having seen it. The officers th=n . 


searched the rooms under my occupation 
fn the above said residence in my pre- 
sence and also in presence of two in- 
dependent witnesses. On search the ofi- 
cers recovered primary gold ‘Araipancy’ 
(24 circles) weighing 127.500 gms. with 
other ornaments from steel almirah in my 
bed room. This gold belongs to my wHe 
who wears it as ornament. She got it 
during marriage ceremony in 1939 amd 
since then it has been lying with her, T=e 
Gold Control Officer seized the said pro- 
mary gold in presence of witnesses amd 
gave the copy of Panchanama.” 


2. The petitioner was thereupon served 
with the show cause notice and the pefi- 
‘tioner showed cause. The petitioner cor- 
fended that the gold seized was not p= 
mary gold but an ornament called “Aris 
panch” owned by his wife which was 
given to her at the time of her marriage 
in 1939. The said ornament, according > 
the petitioner, was in finished form fer 


use, without any craftsmanship and it was 


made according to the choice and design 
prevailing at the time before the parti- 
tion of Bengal. The ornament was re- 
ceived as a gift, according to the peti- 
tioner and his wife had occasionally used 
it according to Hindu mythology and is 
Maintenance, according to Hindu mytho 
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logy, should be continued until it was 
gifted to another person.- The Assistant 
Collector of. Central Excise in the order 
dated 31st March, 1975 observed, inter 
alia, as follows: 

"The gold piece does not bear the 
slightest trace or sign of wear by any 
male or female. The irregularity of the 
shape itself is proof enough that it cannot 
be worn as an ornament by any human 
being. At best it can be called as semi-. 
finished ornament and can rightly be de- 
scribed as primary gold as defined under 
S. 2 (r) of the Gold (Control) Act, 1968. 


. As such, the violation of the provisions of 


S. 8 (1) of the Gold (Control) Act, 1968 is 
established,” 

The Assistant Collector of Central Ex- 
cise therefore made an order of confisca- 
tion under S. 71 of the Gold (Control) 
Act, 1968 and imposed a penalty of 
Rs. 100/-. The petitioner preferred an 
appeal and reiterated more or less the 
said contentions. The petitioner was 
heard by the Collector of Central Excise. 
In the grounds of appeal, the petitioner 
had stated, inter alia, as follows: 


“This armlet or “Ananta” is not pri- 
mary gold but is an ornament which was 
given to his wife Sm. Kanika Roy Chow- 
dhury by her parents at the time of her 
marriage in 1939 and it has since been re- 
tained by her as an item of good luck ac- 
cording to religious beliefs and social 
customs and conventions of your peti- 
tioner’s family and society and it is of 
great sentimental value. As a matter of 
fact, bits from it have already been given 
by your petitioner’s wife to her daughter 
and daughters-in-law at the time of their 
marriages as tokens considered to bring a 
long life and marital happiness and bliss 
to them,” 

The petitioner further contended that 
the absence of any sign of use was be- 
cause the ornament of this type was 


‘hardly used and this type of ornament was 


used only on special occasions. As to the 
irregularity of shape, it was pointed out 
that due to constant transfer from place 
to place it had lost some shape and þe- 
sides certain bits and pieces had been 
given away as gifts to family members on 
special occasions. It was contended that 
the ornament in question was not semi- 
finished but it was fully finished and 
ready for use as ornament. ~ The Collec- 
tor of Central Excise by his order observ- 

ed as follows: l 


“No new point has been raised in the 
appeal except that by way of explanation 
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regarding signs of use as mentioned in 
the order (Original) it has been stated 
that the said ornament is used only on 
special occasions. Against this the find- 
Ing of the adjudicating authority after 
Inspection of the seized gold article is re- 
levant, He has held that ‘the irregula- 
rity of the shape itself is proof enough 
that it cannot be worn as an ornament by 
any human being”. 

The petitioner thererpon made an ap- 
plication for revision to the Government, 
The Joint Secretary, Finance Department, 
Government of India, after reciting the 
contention of the petitioner observed in 
the order dated 2nd Aug. 1977, inter alia, 
as follows: 

“The Government of India have exa~ 
mined the articles. It was found to be a 
gold wire kept in the form of coil. It is 
soft and when stretcheé it took the shape 
of wire, It is not an ornament. 

The irregularity of the shape of wire 
itself is a proof enough that it cannot be. 
worn as an ornament, The contravention 
of S. 8 (1) of the Gold (Control) Act, 1968 
is established. 

The Government of India, therefore, see 
no reason to interfere with the order-in- 
appeal passed by the Collector which is 
correct in law and based on facts and 
reject the revision application.” 


The petitioner, as mentioned hereinbefore, 
has challenged the said adjudication pro~ 
ceedings under the Gcld (Control) Act, 
1968 and the impugned orders referred to 
hereinbefore. 

3. It was contended on behalf of the 
petitioner that the petitioner was entitled 
to hold primary gold if the petitioner was 
holding the same from 1939. It was urged 
that the Gold (Control) Act, 1968 had 
come into effect in 1968 and the provi- 
sions of the said Act were prospective in 
nature. It was, therefore, urged that the 
petitioner was not required to file or sub- 
mit any declaration in respect of the pri~ 
mary gold which the petitioner had held 
since 1939 under S. 16 of the Act and 
therefore the possession of the said gold 
by the petitioner in the circumstances 
was not illegal under S. 8 of the Act and 
therefore the petitioner could not be said 
to have contravened the provisions of the 
Gold (Control) Act, 1968. It was, further, 
urged that there was no positive finding 
controverting the assertions of the peti- 
tioner that the item in question had been 
held by the petitioner since 1939. It ap- 
pears that the said contentions of the peti- 
tioner are based on misapprehension of 
the provisions of the Act, Under S. 8 of 
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the Act, as I see it, possession of primary 
gold after the Act coming into operation, 
would be contrary to law unless the same 
is held in the manner as provided by the 
Act. Section 16, sub-see, (1) and sub-sece 
tion (2) and S. 5 deal with declaration in 
connection with articles and ornaments. 
In view of the definition provided under 
the Act, primary gold is neither article 
nor ornament, Therefore, in case primary’ 
gold is held, the question whether beyond 
certain quantity, an individual or a family 
is required to declare such a primary gold, 
has nothing to do with the requirement 
of S. 16 as such and in that view of the 
matter, the decision of this Court in th 

case of Jay Krishna Saha v, D. M, Lal, 81 
Cal WN 539: (AIR 1977 Cal 468) and the 
decision of the Division Bench of this 
Court in the case of Collector of Customs 
v. Jaykrishna Saha, (1977) 81 Cal WN 908 
on which reliance was placed have no 
relevance to the controversy before me, 


4. The next contention that has tc be 
considered in this case, is, whether the 
authorities committed any error in pass~ 
ing the impugned orders, It is necessary 
in this connection to refer to the defini- 
tion provided in this Act. Section 2 (p) 
defines ‘article’ as follows: 


“Article means anything (other than 
ornament) in a finished form, made of, or 
manufactured from or containing, gold 
and includes— 

(i) any gold coin; 

(ii) broken pieces of an article but does 
not include primary gold.” 

Ornament is defined under S, 2 (p) as 
follows : f 

“Ornament means a thing in a finished 
form, meant for personal adornment or 
for the adornment of any idol, deity or 
any other object of religious worship, 
made of or manufactured from gold, whe- 
ther or not set with stones or gems (real 
or artificial) or with pearls (real, cultured 
or imitation) or with all or any of them, 
and includes parts, pendants or broken 
pieces of ornament.” 

Primary gold is defined under S. 2 (r) as 
follows: 









“Primary gold means gold in any un- 
finished or semi-finished form and in- 
cludes, ingots, bars, blocks, slabs, billets, 
shots, pellets, rods, sheets, foils and- 
wires.” 

In order, therefore, to find out whether 
a particular item is an ornament or not, 
it is necessary to find out whether it is in 
the. finished form meant for personal 
adornment. The broken piece of an 
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ornament would be an ornament but zn 
item in semi-finished and unfinished 
form would not be an ornament in terms 
of S. 2 (p) of the definition. In this case, 
the authorities have found that the iten 
in question was in semi-finished form. 
They have further referred to the fact 
that there is no evidence of user or adorn- 
ment. The said findings had been arrived 
at after giving the petitioner due oD- 
portunity and after considering all the 
evidence adduced by the petitioner. It is 
true that whether an object is a matter 
of adornment cr not is a matter on which 
evidence on custom and usage is relevaat 
and if in the situation of this nature a 
decision has to be arrived at, though the 
administrative authorities may’ rely on 
their own experience, it is perhaps ad- 
visable in a case of this nature to try to 
jseek the assistance of such jewellers and 
persons who are conversant with the 
trade and usage. But the petitioner hin- 
self had made a statement that the iten 
seized was primary gold. The petitionar 
contends that the petitioner made that 
statement at the suggestion of the seizing 
officers and the petitioner was unaware 
of the meaning of primary gold. At one 
point of time, I was inclined to accept this 
version of the petitioner. But on a closer 
examination of the records of this case. I 
find there is one factor which has not 
been emphasised that the petitioner is a 
partner of M/s. M. P. Jeweller & Co. 
dealing in gems. In that background it is 
unlikely that he should not know tae 
meaning of ‘primary gold’ under the Gdld 
(Control) Act. It is in this background 
that the petiticner’s failure to adduce any 
evidence of usage, whether this kind of 
item is used as an object of adornment, in 
my opinion, is also a factor which the an- 
thorities below were entitled to take irto 
consideration. In that view of the matter 
and having regard to all the facts it can- 
not be said that the authorities had ap- 
plied any wrong test or they had follow~ 
ed a procedure not in consonance with te 
principles of natural justice. Therefcre 
it is not possible to interfere with their 
conclusion that the object is not an ari- 
cle meant for personal adornment thouzh 
on this view of the matter there is a pcs- 
sibility of doubt. But, as I have said te- 
fore, because of the failure to adduce any 
proper or cogent evidence by the peti- 
tioner, which the petitioner had the cp- 
portunity to do so, and in view of the fact 
that the said decision was arrived at in 
consonance with the principles of natural 
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justice and by applying the relevant test, 
I cannot interfere with the findings. 

5. In the premises, this application 
must fail and ‘is, accordingly, dismissed. 
The Rule Nisi is discharged. Interim 
order, if any is vacated. In the facts and 
circumstances of this case, there will, 


. however, be no order as to costs. 


Petition dismissed. 
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R. BHATTACHARJEE AND 
MONOJ KUMAR MUKHERJEE, JJ. 
Smt. Gurdev Kaur, Appellant v. Rash 

Behari Das, Respondent. 3 

A. F. O. O. No. 546 of 1978 with C. O. T. 
1651 of 1978, D/- 7-9-1978. 

(A) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-D — Appeal — Procedure — 
Cross-objection by respondent is main- 
tainable. (Civil P. C. (5 of 1908), O. 41, 
R. 22), 

In an appeal filed under S. 110-D against 
a decision of the Claims Tribunal, the res- 
pondent can file cross-objection. 

(Para 18) 

When a special statute merely provides 
that an appeal shall lie to the High Court, ` 
without prescribing the procedure to be 
followed in the conduct and career of 
such appeal, such an appellate jurisdic- 
tion has to be exercised in the same 
manner as the High Court exercises 
its general appellate jurisdiction end the 
appeal so filed is to be regulated by the 
practice and procedure of the High Court. 
Therefore, the inescapable conclusion is 
that the cross-objection filed by the res- 
pondent is maintainable. (Para: 18) 

Anno: AIR Comm., C. P. C. (8th Edn.), 
O. 41, R. 22, N. 2. 


(B) Motor Vehicles Act (4 of 1939), Sec- 


tion 110-B — Claim for personal injuries 
— Compensation -— Factors to be con- 
sidered. 


In an action for personal injuries, the 
theoretical basis has all along been to 
compensate the injured by such sum of 
money which will put the person injured 
in the same position as he would have 
been if he had not sustained the injuries 
for which he is getting the compensation. 
The Court has to assess such compensa- 
tion as a lump sum once for all not only 
in respect of loss suffered till the date of 
the trial but also in respect of prospective 
loss. Such being the position the com- 
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pensation that is to be assessed can never 
be a perfect compensation and the Court 
shall always try to make out a case for 
just and fair compensation. It is for this 
difficulty that S. 110-B of the Act pro- 
vides for determining the amount of 
compensation which appears it to be just 
and not perfect. It necessarily follows 
that in so doing the Court must take a 
reasonable view of the case and give what 
it considers, taking all the facts and cir- 
cumstances into consideration, a just 
compensation. Then again, in calculating 
what would be the just compensation, the 
different forms of damages caused to tha 
victim have to be looked inte. All the 
different forms’ of damages which are to 
be taken into consideration may not ba 
present in a given case but there are cer- 
tain heads of damages which are to be 
commonly found in claims arising out of 
personal injuries. Such different heads 
of claims can again profitably be divided 
into two categories, those which are caps 
able of being calculated in terms of money 
commonly known as pecuniary loss as the 
same can be assessed arithmetically and 
those which cannot be so assessed, which 
are commonly known as non-pecuniary 
loss. (Para 20) 

The claim for compensation for per« 
sonal injuries can be generally charactes 
rised in the following manner ==- 

(A) Pecuniary Loss 

1. Expenses caused by the injuries, 

2. Loss of earning or profits. 

(a) from the date of accident till the 

date of trial. 
(b) prospective loss, 


(B) Non-pecuniary Loss 
1. Pain and suffering. 
2. Loss of the amenities of life. 
3. Loss of expectation of life. 
‘ (Para 23) 
In the instant case the claimant sus~ 
tained grievous injuries for which he was 
confined to bed for fourteen months and 
due to the injuries sustained he has be- 
come permanently disabled and has been 
deprived of all prospects of gainful 
engagement in future, The materials on 
record also prove that the expectancy of 
life of the patient has been reduced. 
(Para 26) 
A person whose expectation of life has 
been reduced by reason of the injuries is 
entitled to compensation for such reduc- 
tion. The claim of compensation under 
this head cannot be equated with the loss 
of future pecuniary prospects but has to 
be considered keeping in view the fact 
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that the injured has to be compensated 
for the deprivation of the prospective 
happiness in the years he might have 
lived, but for the accident, (Para 32) 

Anno: AIR Comm., M. V. Act, S, 110-B, 
N. 2 


(C) Motor Vehicles Act (4 of 1939), Sec- 


‘tion 110-B — Compensation — Loss of 


earning capacity — Decisions under 
Workmen’s Compensation Act are not re- 
levant as under that Act, which is confined 
to “workmen” as defined thereunder, 
earning capacity has a different connota- 
tion, (Workmen’s Compensation Act 
(1823), S. 3). (Para 28) 
Anno: AIR Comm, M. V. Act, 5. 110-B, 
N. 2; AIR Manual (3rd Edn.), Workmen’s 
Comp. Act, S. 3, N. 2. 
Cases Referred: Chronological Paras 
AIR 1968 SC 384 : 1968 All LJ 139 17 
(1955) 3 All ER 205 : (1955) 1 WLR 1049, 


Richards v. Highway Ironfounders 
(West Bromwich) 33 
AIR 1953 SC 357 18 
(1941) 1 All ER 7: 110 LJ KB 49, Benham 
v. Gambling 32 


1913 AC 546 : 82 LJ KB 1197, National 
Telephone Co, Ltd. wv, Postmaster 
General 16 
Biswajit Chowdhury, for Appellants 

Dilip Kumar Sett and Probhas Chandra 

Nag, for Respondent. 

MONOJ KUMAR MUKHERJEE, J.: 
For personal injuries sustained in a motor 
accident, Sri Rash Behari Das, the rese- 
pondent herein, filed an application under 
Section 110-A of the Motor Vehicles Act, 
1939 (hereinafter referred to as the Act) 
before the Motor Accident Claims Tri- 
bunal for Calcutta and 24 Paraganas 
(hereinafter referred to as the Tribunal) 
claiming a sum of Rs. 84,000/- as com 
pensation from the owner and insurer o% 
the offending vehicle, the appellant 
Nos. 1 & 2 respectively in this appeal, 


2. The claimant’s case was that on 
April 12, 1971 at about 3 p.m. while he 
was inspecting his lorry No. WBQ 3048, 
which was being repaired in the Autos 
mobile Welding Shop of Dulal Das situat» 
ed near the junction of Diamond Harbour 
Road and Government Quarters thorough- 
fare, a passenger Bus bearing No. WBS 
2837 then plying on Route No. 3B came 
from north along Diamond Harbour Road 
and while taking turn towards the Gova 
ernment Quarters Road in a terrific speed 
and without blowing any horn, came over 
him as a result of which he got pressed 
between the bus and the lorry and sus- 
tained grevious injuries including multis 
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ple fractures. Due to the injuries sus- 
tained he had to remain bed-ridden foz 
a continuous period of fourteen months 
and he has become almost invalid. 


3. The claim was resisted by both the 
appellants by filing two séparate writter 
statements though on similar grounds. 
It was not denied that the Bus belonging 
to the appellant No, 1 knocked down the 
respondent. They, however, denied thaz 
the accident occurred due to any rash- 
ness, negligence or fault on the part ož 
the driver and contended that the res- 
pondent was solely responsible for the 
said accident, It was, further, contended 
that the respondent suffered some inju- 
ries of minor nature and in any case he 
was not entitled to any compensation, 


4. In support of his claim the respon- 
dent, besides examining himself, examin< 
ed six other witnesses and exhibited some 
documents but no evidence was adducea 
on behalf of the appellants, 


5. On consideration of the materiale 
on record, the learned Tribunal by his 
award dated June 9, 1977 held that the 
accident took place due to the rash anc 
negligent driving of the offending vehicle 
and as such the owner was vicariously 
liable for the ‘tortious act of her driver 
and must compensate the injured for the 
same. Considering the nature of the in- 
juries sustained and the loss in earning 
capacity occasioned thereby the Tribuna? 
assessed the compensation at Rs. 33,000/- 
The Tribunal directed the Insurer to pay 
the compensation by July 11, 1977 failing 
which the amount would carry simple 
interest at 6% per annum from that date 
until realisation. An all inclusive cost 
of Rs, 200/- was also allowed. Aggriev- 
ed by the said award of the Tribunal, the 
Owner and the Insurer: of the offending 
vehicle preferred this joint appeal. Have 
ing come to know about filing of the 
appeal, the respondent, before service oi 
notice of the appeal, entered appearance 
and filed a cross-objection challenging 
the adequacy of the compensation awarde 
ed by the Tribunal, 


6. Mr. Chowdhury, the learned Advo-~ 
cate appearing for the appellants firstly 
contended that the accident having not 
arisen out of the use of the vehicle in 
a public place the Insurer was not liable 
for any claim arising out of the accident 
in view of the provisions of S. 95 (1) (b) 
(i) of the Act. In support of his conten- 
tion Mr. Chowdhury referred to the evi- 
dence of some witnesses, from which Mr, 
Chowdhury’s inference was that the accis 


Gurdev Kaur v. Rash Behari M. K, Mukherjee J.) 


[Prs. i 2-8} Cal. 549 


dent took place inside the Government 
Housing Estate situated on the west of 
Diamond Harbour Road and not on any 
public place. Mr. Chowdhury submitted 
that the explanation to S. 95 (1) also 
could not come in aid of the respondent 
as the bus, while entering into the Gov- 
ernment Housing Estate, which is a pri- 
vate place, met with the accident. Ac. 
cording to Mr. Chowdhury, the accident 
did not take place nor can it be deemed 
to have been caused by or to have arisen 
out of the use of the bus in a public 
place. Mr. Sett, the learned Advocate 
appearing for the respondent on the other 
hand contended that in view of the plead- 
ing such a plea was not available to the 
Insurer, 


7. In paragraph 5 of the written state-« 
ment the Insurer gave its version as to 
how the accident took piaca and it reads 
as follows :— 


“On 12th April, 1971 at about 2 p.m, 
while the said bus No. 2837 was entering 
the Housing Estate Terminus of Route 
No. 3D upon crossing the Diamond Har- 
bour Road a person who was working 
under a lorry by which the said bus pass- 
ed, suddenly came out from under the 
lorry and negligently dashed against the 
bus at its rear side and as a result he 
sustained some injuries of minor nature.” 


8. According to the Insurer, therefore, 
the accident took place on the road lead- 
ing to the terminus of passenger trans- 
port vehicles. Such terminus and the 
road leading to the same must necessarily 
be a public place and in view of such 
pleading the contention of Mr. Chowdhury 
cannot be entertained, far less accepted, 
Even if it was assumed that such conten< 
tion was available to the Insurer at this 
appellate stage, the evidence on record. 
does not lead to the inference sought to 
be drawn by Mr. Chowdhury therefrom 
The consistent evidence of the witnesses 
who spoke of having seen the accident, 
namely, P. W. 3 Jhinku Jadav, P. W. 6 
Ranjit Das, son of the ‘respondent and 
that of P. W. 7, the respondent himself 
was that when the bus coming from the 
north along the Diamond Harbour Road, 
suddenly turned towards west it met with 
the accident. Much emphasis was laid by 
Mr. Chowdhury on the evidence of P, W. 
3 when he said that the bus came from 
north and entered the Estate (Governs 
ment Housing Estate) towards west and 
dashed Rashbehari Babu, to argue that 
such statement clearly showed that the 
accident took place inside the Estate, We 
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are, however, unable to agree with Mr, 
Chowdhury reading a single sentence of 
his evidence taken out of its context. This 
witness has categorically stated that the 
accident took place cn Diamond Harbour 
Road near Government Housing Estate. 

9. Reading the evidence of the wit- 
nesses together with the pleading of the 
parties, we have no hesitation in conclud- 
ing that when the bus was taking a turn 
towards west from the Diamond Harbour 
Road the accident took place. The evid- 
ence on record clearly establishes that 
the accident took place on a public place 
and we find no merit in the contention 
of Mr. Chowdhury in this regard. 

10. Though Mr. Chowdhury on behalf 
of the owner has not challenged the find- 
fing of the Tribunal that the accident 
fook place due. to rash and negligent 
driving of the offending vehicle we have 
Zone through the evidence and we have 
no hesitation in concluding that the find- 
ing of the Tribunal on this score is fully 
justified. The victim in his evidence 
stated that while he was standing by the 
side of his lorry, which was being repair- 
ed at the garage of Dulal Mistri facing 
east, the bus came in a rash manner with- 
out blowing horn from the north and 
when entering into Government Housing 
‘Estate, he-was pressed between his lorry 
and the bus. In cross-examination this 
witness stated that he stood on garage 
land when he was pressed and at that 
time the bus faced west and the lorry 
faced east. P. W. 3 Jhinku Jadav, who 
was the driver of the lorry belonging to 
the respondent and who was present at 
the time of accident, also corroborated 
P. W. 7 when he said that the bus came 
from north and entered the Estate to- 
wards west when the accident took place. 
In cross-examination he denied the sug- 
gestion that the injured was below the 
lorry and suddenly came out before the 
moving bus. The other witness, namely, 
Gopal Chandra Bag, who was repairing 
the lorry at the material time, stated that 
he was below the lorry and was. welding 
the same. On hearing a hue and cry he 
came out and saw Rashbehari Babu 
pressed between the lorry under repair 
and the bus No. WBS-2837. All these 
evidence clearly show that the bus sud- 
denly turned towards the west speedily 
and pressed the victim against the lorry 
and the accident took place due to rash 
and negligent driving of the bus. Though 
the defence of the eppellants was that 


the victim, who was working under the 


lorry, suddenly came out and negligently 
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dashed against the bus at its rear side, 
no evidence was led ‘on behalf of tha 
owner, nor the evidence on record remo= 
tely support such defence, 


11. Consequent upon our finding that 
the accident took place on a public placa 
due to the rashness and negligence of tha 
driver of the offending vehicle the res- 
pondent is entitled to compensation for 
injuries sustained by him. It is to be 
now seen whether the quantum of com-« 
pensation as awarded by the Tribunal in 
favour of the respondent is just in tha 
facts and circumstances of the case, Bex 
fore we proceed to delve into this matter, 
we have to answer the question raised 
by Mr. Chowdhury about the maintains 
ability of the cross-objection. 


12. According to Mr. Chowdhury, tha 
right to. file cross-objection is a substan= 
tive right and in absence of any provision 
in the Act expressly conferring such a 
right the cross-objection is not maintain- 
able. Mr. Chowdhury contended that the 
provisions of Ss. 110 to 110F of the Act 
formed a self contained Code and tha 
provisions of the C. P. C., except to tha 
extent as specifically provided for there« 
in, were not applicable. Since the provi« 


sions of O. 41 of the Code of Civil Proces 


dure were not made applicable, there 
could not be any cross-objection under 
O. 41, R. 22 of the Code, argued Mr, 
Chowdhury. 


13. To appreciate the contention of 
Mr. Chowdhury it would be profitable to 
refer to the relevant provisions of the 
Act itself. Sec. 110 of the Act empowers 
the State Government to constitute Tri- 
bunals for specified areas for the purpose 
of adjudicating upon claims for compen- 
sation in respect of accidents involving 
the death of or bodily injury to persons 
or damages to any property of a third 
party arising out of the use of motor 
vehicles. Ss. 110A to 110C and 110E 
describe the manner in which applica- 
tions are to be filed and deal with and 
also specify the scope and extent of the 
powers of the Tribunal. See. 110C (2) 
specifically provides that the Claims 
Tribunal shall have all the powers of a 
Civil Court for the purpose of taking evi- 
dence on oath, enforcing the attendance 
of witnesses and of compelling the dis- 
covery and production of documents and 
for such other purposes as may be pres- 
eribed. It also provides that the Tribunal 
shall be deemed to be a Civil Court for 
certain provisions of the Cr. P. C. S. 110D 
of the Act provides for appeal against 
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the award of the Tribunal and entitles a 
person aggrieved by an award, to prefer 
an appeal to the High Court subject te 
the limitations mentioned therein. 


14. For the purpose of carrying inte 
effect the provisions of Ss. 110 to 110E oŽ 
the Act, the State Government has been 
empowered under S. 111A to make rules 
and cl. (d) thereof entitles the State Gove 
ernment to make rules relating to the 
form and the manner in which and the 
fees (if any) on payment of which an 
appeal may be preferred against an award 
of a Claims Tribunal. In exercise of the 
powers conferred by S. 111A the Govern- 
ment of West Bengal formed Rules en- 
titled “Motor Accidents Claims Tribuna! 
Rules” which find place in Chap. IX ol 
the Bengal Motor Vehicles Rules, 1946. 
All the rules in the said Chapter excep: 
R. 239 relate to proceedings before the 
Tribunal, Rule 239 prescribes that an 
appeal against the award of a Claims 
Tribunal shall be preferred in the form 
of a memorandum stating concisely the 
grounds on which the appeal is to be pre= 
ferred and that the memorandum shal 
be accompanied by a copy of the judg- 
ment and the award appealed against. 


15. It would thus appear that excepi 
providing for a right to prefer an appeal 
to the High Court under S. 110D, the Ac: 
does not expressly lay down the proce- 
dure to be followed by the High Couri. 
in dealing with the appeals filed before 
it nor do the rules contain any provisior 
as to such procedure, The question. 
therefore, arises whether in absence of 
any express provision in the Act a crosse 
objection is maintainable, 

16. In the case of National Sewing 
. Thread Co. Ltd. v. James Chadwick & 
Bros, Ltd., reported in ATR 1953 SC 357, 
while dealing with the question as tc 
whether a Letters Patent Appeal would 
lie to a Division Bench of the High Court 
from an appellate judgment of a single 
Judge under the Trade Marks Act, the 
Supreme Court observed as follows (at 
p. 359) :— 


“The Trade Marks Act does not pro- 
vide or lay down any procedure for the 
future conduct or career of that appeal 
in the High Court, indeed S, 77 of the 
Act provides thet the High Court can if 
It likes make rules fn the matter, Obvious< 
ly after the appeal had reached the High 
Court it has to be determined according 
to the rules of practice and procedure of 
that Court and in accordance with the 
provisions of the charter under which 
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that Court is constituted and which con- 
fers on it power in respect to the method 
and manner of exercising that jurisdic- 
tion. The rule is well settled that when 
a statute directs that an appeal shall lie 
to a Court already established, then that 
appeal must be regulated by the practice 
and procedure of that Court. This rule was 
very succinctly stated by Viscount Haldane 
Is C. in National Telephone Co., Ltd. v. 
Postmaster-General (1913 AC 546) in 
these terms: 


‘When a question is stated to be refer- 
red to an established Court without more, 
it, in my opinion, imports that the ordi- 
nary incidents of the procedure of that 
Court are to attach, and also that any 
general right of appeal from its decision 
lixewise attaches,’ ” 

After referring to two other cases the 
Court further observed (at p. 360) :— 


“Section 76 of the Trade Marks Act 
confers a right of appeal to the High 
Court and says nothing more about it, 
That being so, the High Court being seiz- ` 
ed as such of the appellate jurisdiction 
conferred by S. 76 it has to exercise that 
jurisdiction in the same manner as it 
exercises its other appellate jurisdiction 
and when such jurisdiction is exercised 
by a single Judge, his judgment becomes 
subject to appeal under cl. 15 of the 
Letters Patent there being nothing to the 
contrary in the Trade Marks Act.” 

17. The above principle was reaffirm- 
ed: by the Supreme Court in the case of 
Collector of Varanasi v. Gauri Shankar, 
reported in AIR 1968 SC 384, with these 
words (at pp. 386-87) :— 


“We were informed that neither the 
Act nor the rules framed thereunder 
prescribe any special procedure for the 
disposal of appeals under S. 19 (1) (£) re- 
ferring to the (Defence of India Act), 
Appeals under that provision have to be 
disposed of just in the same manner as 
other appeals to the High Court. Obvi- 
ously, after the appeal had reached the 
High Court it had to be determined ac- 
cording to the rules of practice and pro- 
cedure of that Court. The rule is well 
settled that when a statute directs that 
an appeal shall lie to a Court already 
established then that appeal must be re- 
gulated by the practice and ‘procedure of 
that Court,” 


18. The decisions of the Supreme 
Court referred to above, therefore, ex- 
pressly lay down that when a special 
statute merely provides that an appeal 
shall lie to the High Court, without pre- 
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scribing the procedure to be followed in 
the conduct and career of such appeal, 
auch an appellate jurisdiction has to be 
exercised in the same manner as the 
High Court exercises its general appellate 
Murisdiction and the appeal so filed is to 
be regulated by the practice and proce- 
dure of the High Court. Though the 
decisions of the Supreme Court were in 
respect of other statutes, in our view, 
the law enunciated by the Supreme Court 
is one of general application and the same 
would equally apply to an appeal under 
S. 110D of the Act. The inescapable con- 
clusion that follows therefrom is that the 
cross-objection filed by the respondent is 
maintainable, 


19. Mr. Chowdhury contended that the 
compensation of Rs. 20,000/- awarded by 
the Tribunal to the respondent for loss of 


earning capacity is liable to be set aside . 


as no claim for compensation was made 
on that head. Mr. Chowdhury, further, 
submitted that in absence of any basis 
‘for fixing the amount at Rs. 20,000/- the 
award of the Tribunal to the above ex- 
tent is also liable to be set aside, Mr. Sett 
-on the other hand, urged that considering 
the fact that the injured has become in- 
valid, the compensation awarded is'inade- 
quate, 

20. In an action for personal injuries, 
the theoretical basis has all along been to 
‘compensate the injured by such sum of 
money which will put the person injured 
in the same position as he would have 
been if he had not sustained the injuries 
for which he is now getting the compen- 
sation. In’ other words, in quantifying the 
compensation it has to be considered what 
would be the pecuniary sum which will 
make good to the injured, so far as money 
can do, the loss which he has suffered as 
the natural result of the injuries caused 
to him. In practice of course it is ex- 
tremely difficult to assess the pecuniary 
loss because many factors are involved 
some of which, will necessarily be, 
metters of speculation and conjecture. 
Though as a general principle an injured 
is entitled to have a certain sum of money 
calculated in a manner so as. to make 
good to him the financial loss which he 
has suffered and will probably suffer as 
a result of the wronz done to: him, it 
cannot be reasonably foreseen what he 
has, in fact, suffered or would suffer in 
future as many unforeseen factors may 
intervene. If he had not been injured 
þe might have had the prospect of earn- 
ing a continuing inccme for many years 
but there can also be many uncertainties 
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to such prospect of income and there is 
always the possibility that he might have 
died or suffered from some other incapa- 
city at any time or he might as well have 
met with another accident. While the 
loss which he has suffered between the 
date of the accident and the date of the 
trial may be ascertained with some preci- 
sion, the prospective loss cannot be. ‘The}’ 
Court however has to assess such com- 
pensation as a lump sum once for all not 
only in respect of loss suffered till the 
date of the trial but also in respect ofl- 
prospective loss, Such being the position 
the compensation that is to be assessed 
can never be a perfect compensation and 
the Court shall always try to make out a 
case for just and fair compensation. It 
is for this difficulty that S. 110B of the 
Act provides for determining the amount 
of compensation which appears it to be 
just and not perfect. It necessarily fol- 
lows that in so doing the Court must take 
a reasonable view of the case and give 
what it considers, taking all the facts and 
circumstances into considerations, a just 
compensation, Then again, in calculating 
what would be the just compensation, 
the different forms of damages caused 
to the victim have to be looked into. All 
the different forms of damages which are}, 
to be taken into consideration may not 
be present in a given case but there are 
certain heads of damages which are to 
be commonly found in claims arising out 
of personal injuries. Such different heads 
of claims can again profitably be divided 
into two categories, those which are 
capable of being calculated in terms of 
money commonly known as pecuniary loss 
as the same can be assessed arithmetically 
and those which cannot be so assessed, 
which are commonly known as non-|. 
pecuniary loss, 


21. ‘In the category of pecuniary loss 
the first item of claim would necessarily 
be the expenses caused by the injuries, 
The victim will be entitled to recover ex~ 
penses reasonably incurred for medical 
treatment, nursing etc. Another item of 
claim which would fall under this cate- 
gory of pecuniary loss would be the loss 
in respect of the earning or profits suffer- 
ed by the victim as a result of the injuries 
till the date of the trial. While in tha 
case of a person employed on fixed wages 
and salary it is easier to calculate such 
loss, in the case of a professional or busi- 
nessman, whose earnings fluctuate, the 


Court has to estimate the loss and award 
compensation accordingly. Similarly, the 
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prospective loss of earning or profit has 
also to be assessed. 


22. As regards non-pecuniary loss, the 
first item which the victim can legitima- 
tely claim as compensation for, is tre 
damages in respect of the pain and suffer- 
fng which he has undergone up to tie 
date of the trial and which he is likedy 
to undergo even thereafter. The next 
item of claim under this category of noa~ 
Pecuniary loss, comes the claim for tre 
loss of amenities of life. To raise a claim 
under this item the victim may success- 
fully contend that apart. from pain and 
suffering and apart from any mater‘al 
loss, his enjoyment for the years he will 
live, has been impaired by the accident, 
Another important category of claim 
under this head is the loss of expectation 
of life, Considering the nature of ia- 
juries sustained, the victim in a given 
ease, can claim that by such injuries his 


- expectation of life has been shortensd 


and for deprivation of happiness in the 
years he might have otherwise lived, ha 
is entitled to claim compensation. 


23. To sum up therefore the claim fr 
compensation for personal injuries sus- 
tained in an accident can be generally 
characterised in the following manner i—~ 
(A) Pecuniary Loss 

1. Expenses caused by the injuries, 

2. Loss of earning or profits 


(a) from the date of accident till tha 


date of trial. 
(b) prospective loss, 
(8B) Non-pecuniary loss 
1. pain and ‘suffering, 
2. loss of the amenities of life, 
8. loss of expectation of life. 


24. Let us now, therefore, consider the 
facts of the instant case keeping in view 
the above criteria. From the evidence of 
the victim Rashbehari Das we get that 
due to the accident he was bed-ridden 
for fourteen months and at the time of 
his deposition he was not in a position to 
move or lift his right hand. Besides he 
cannot speak freely though prior to the 
accident he had a good physique and had 
no physical trouble. It, further, appears 
that the Presiding Officer of the Tribural 
noted, while recording the deposition sf 
the victim, that he did not appear to 5e 
physically fit even then. Dr. N. R. Baidra 
(P. W. 2), who was the family physician 
of the respondent, stated in his depositien 
that on 12-4-71 he attended to Rash Behexj 
Das and found the patient suffering from 
shock and injuries over right shouldar 
foint, right clavicle and chest walls. He 


Gurdev Kaur v. Rash Behari (M.K, Mukherjee J.) 


{Prs, 21-24] Cal. 553 


consulted Dr. S. C. Nath, Dr. D. Roy 
Chowdhury and Dr. Guha Mazumdar, 
Under their advice Sri Das was X-rayed 
and number of fractures were detected. 
According to Dr. Baidya, Sri Das was 
suffering from malignant hypertension, 
uncontrolled diabetes mellitus, congestive 
cardiac failure with dyspnoea and pain, 
According to this Doctor, Sri Das was an 
invalid person and all his subsequent 
maladies were due to injuries received in 
the accident. Dr. Himadri Kumar Deb 
(P. W. 1) an Orthopaedic Surgeon, stated 
that he first examined. Rash Behari Das 
on. 17-4-71 and found multiple fractures 
of ribs of both sides, fracture of neck of 
right humerus and fracture of right 
clavicle, His opinion at that time was 
that the patient may develop hing com- 
plications and there was possibility of 
restriction of movement of chest walls. 
On being shown the X-ray photographs 
taken on 16-4-71 he stated that there were 
fractures of 5th, 6th and 7th ribs on the 
right side with displacement as also frac~ 
tures of 4th, 5th, 6th and 7th ribs on the 
left side. From the X-ray plate he found 
that there was fracture of humerus. He, 
further, stated that the patient sustained 
partial disablement at that time. In 
cross-examination this witness stated that 
there was possibility of permanent dis- 
ablement although most of the infirmities 
would go. According to this witness 
though the fractures were treated, the 


shoulder joint was stiff and the right 


clavicle fracture was still tender indicat- 
Ing healing was not complete. He ex- 
plained that his opinion was w-th refer- 
ence to the time of his examination. Dr. 
Sailendra Kumar Saha (P, W. 5) who de- 
posed before the Tribunal on 1383-5-77 
stated that on 3-5-77 he examined Rash 
Behari Das and found: 

“1. Mal-united fracture of the junc- 
tion of the middle and lateral 3rd of the 
right clavicle. 


2. Mal-united fracture of tke upper 
end of the right humerus with induration 
and tenderness of the arm muscles. 


3. Mal-united fractures of the right 
5th, 6th and 7th ribs and left 4th, 5th, 


6th, 7th and 8th ribs with pain on com~ 


pression of chest and diminished air entry 
to the left chest. 


4. Swelling and tenderness of the arti- 
cular margins of the bones of the right 
shoulder and acromio-clavicular joints 
with stiffness, pain and limitation of 
movements of the arm suggesting chronic 
sprains,” 
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25. He gave gpinion that the life ex- 
pectancy of the patient was reduced and 
that the injuries that were sustained by 
the patient could have been caused on 
being pressed between two vehicles, 
According to this Doctor, the patient sus= 
tained permanent disablement, - 


26. The evidence adduced in this case 
and the condition of the respondent as 
observed by the Tribunal unmistakably 
prove that the respondent sustained 
grievous injuries for which he was con- 
fined to bed for fourteen months and due 
to the injuries sustained he has become 
permanently disabled end has been de« 
prived of all prospects of gainful engage< 
ment in future. The materials or record 
also prove that the expectancy of life of 
the patient has been recuced. Keeping in 
view the injuries sustained and the physi« 
cal condition of the respondent, we have 
to ascertain what would be the just com~< 
pensation. 


27. Against the first item under the 
the head “pecuniary loss”, namely, ex- 
penses incurred for the injuries, the res- 
pondent claimed a sum of Rs. 4,000/- and 
a sum of Rs. 3,000/- was awarded by the 
Tribunal. Ranjit Kumar Das, son of the 
applicant stated that a sum of Rs. 7,500/+ 
to Rs. 8,000/- had already been spent for 
medicine and special diet. This witness 
was examined after a period of five years 
from the date of filing of the application 
and his estimate of expenses included the 
money spent after the date of such filing. 
In support of his contention that the sum 
of Rs. 7,500/- to Rs. 8,(00/- was spent he 
produced some cash memos and receipts, 
Though this part of his evidence was not 
challenged in any way in cross-examina~ 


tion we are unable to accept his claim ` 


in full as all necessary documents in sup< 
port of such claim have not been pros 
duced. However, considering the fact 
that the patient was being examined by 
| five eminent doctors and the documents 
produced in support of prolonged treat- 
ment, we are of the view that the respon< 
dent is entitled to the entire sum claim~ 
ed. We, therefore, assess the amount of 
compensation for medical expenses at 
Rs. 4,000/-. 


28. On the other head of pacuniary 
loss, namely, loss of earning or profits a 
total sum of Rs. 25,000/- was claimed and 
against such claim a sum of Rs. 20,000/« 
was awarded as loss of earning capacity, 
Mr. Chowdhury strongly urged that loss 
of earning capacity and loss of earning 
or profits are two distinct and different 


heads of claim and since the respondent 
did not claim any amount for loss of earn< 
ing capacity the Tribunal erred in award- 
ing any sum, far less a sum of Rs, 20,000/* 
under that head. In our view, there is 
no substance in the contention of Mr. 
Chowdhury, In the facts of the instant 
case it is clear that the Tribunal equated 
the loss of earning in the business as loss 
of earning capacity and in that view of 
the matter the loss of earning capacity 
as referred to by the Tribunal must be 
considered as loss of earning in the busi« 
ness. The reference of Mr. Chowdhury to 
the Workmen’s Compensation Act and the 
decisions of our High Court under the 
said Act have no bearing whatsoever, as 
under the said Act, which is confined ta 
“Workmen”, as defined thereunder earne 
ing capacity has a different connotation, 


29. For the purpose of assessing the 
compensation under this head namely, 
loss of earning or profits we have to treat 
the same under two sub-heads, namely, 
(1) from the date of accident till the date 
of trial and (2) prospective loss. It is in 
evidence that the respondent was carry» 
ing on business in building materials 
under the name and style of “Sri Ram 
Krishna Building Stores” and for the 
purpose of the business he owned a lorry 
by which he was supplying materials. In 
fact, it was this lorry whose repairing 
work he was attending to when the accis 
dent took place. In support of his claim 
that he was running such business the 
trade license was exhibited. The khata 
which was maintained in respect of the 
business was also exhibited. In the ap 
plication for compensation the respondent 
showed his income as Rs. 1,000/~ per 
month while in his deposition he has 
stated that his monthly income was 
Rs. 2,000/~, In view hawever of his cate 
gorical statement that he did not pay any 
income tax we are unable to accept the 
contention of the applicant that he earn- 
ed a sum of Rs. 1,000/- to Re. 2,000/- per 
month as stated by him but, consi- 
dering the nature of the business and the 
documents exhibited, there cannot be any 
manner of doubt that he had at least a 
monthly income of Rs, 250/- per month 
from his business, From the date of the 
accident in April, 1971 till the date of 
trial in 1977, that is, during a period of 
six and half years his income from busi- 
ness would have been to the tune of 
Rs. 19,500/~. We also get in evidence that 
he sold down his business to meet the 


expenses of the accident for a sum of 
Rs. 10,000/-, Excluding that amount of 
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Rs. 10,000/- the respondent is thus en- 
titled to a sum of Rs. 9,500/- as loss of 
earning or profits from the date of acci- 
dent till the date of trial. 


30. As‘regards prospective loss we can 
reasonably hold that in spite of the in:u- 
ries sustained and permanent disabilty 
caused thereby he will live up to the ege 


of 65 years and considering the fact that - 


his age at the date of trial was 59 years 
he is expected to live for another 6 years 
from that date and during all these pe- 
riod he could have earned the modzst 
sum of Rs. 200/- per month and on tais 
basis the applicant is entitled to a sum of 
Rs. 14,400/- as compensation for prosp2c- 
tive loss. 


31. Next comes the question of assess- 
ing non-pecuniary loss. For pain end 
suffering, the first item of claim under 
this head, the Tribunal has awarded a 
sum of Rs. 2,500/-, Mr. Chowdhury did 
not raise any grievance about the quen- 
tum of compensation awarded under tnis 
item and it appears to us that the amount 
awarded is just and reasonable. Similar- 
ly, for loss of amenities of life, which in 
the instant case, has rightly been descr.b- 
ed by the Tribunal as loss due to perma- 
nent disablement, a sum of Rs. 7,503/- 
has been awarded and Mr. Chowdhury 
has not challenged the quantum. The 
amount awarded under this item of cleim 
also appears to be reasonable and we up- 
hold the same. 


32. We now come to the last item of 
claim which is for loss of expectation of 
‘life. The learned ‘Tribunal, has sot 
awarded any compensation for this loss 
though Rs. 15,000/- was claimed. As we 
have already discussed, Dr. Sailendra 
Kumar Saha (P. W. 5) has categorically 
stated that due to the injuries sustaired 
the life expectancy of the injured vas 
reduced. This part of the evidence was 
not in any way challenged and therefare 


the Tribunal erred in not awarding any . 


‘compensation under this head. A person 
whose expectation of life has been recu- 
ced by reason of the injuries is entitled 
to compensation for such reduction. The 
claim of compensation under this head 


Jeannot be equated with the loss of future . 


pecuniary prospects but has to be corsi- 
idered keeping in view the fact that the 
Jinjured has to be compensated for fhe 
deprivation of the prospective happin2ss 
in the years he might have lived, but 
ifor the accident. The basis for quant-fi- 
cation of such compensation was laid 
down by Viscount Simons LT in the case 
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of Benham v. Gambling reported in (1941) 
1 All ER 7 with these- words: “I would, 
further lay it down that in assessing 
damages for this purpose (that is, the 
loss of expectation of life), the question 
is not whether the deceased had the capa- 
city or ability to appreciate that his fur- 
ther life on earth would bring in happi- 
ness, Test is not subjective and the 
right sum to award depends on an objec- 
tive estimate of what kind of future on 
earth the victim might have enjoyed, 
whether he had justly estimated that 
future or not. Of course, no regard must 
be had to financial loss or gains during 
the period which the victim has been 
deprived of, The damages are in respect 
of loss of life, not of loss of future pecu- 
niary prospects,” 


33. The above dictum of Viscount 
Simons LT was approved and applied in 
the case of Richards v, Highway Iron- 
founders (West Bromwich) Ltd., reported 
in (1955) 3 All ER 205 while deciding an 
appeal arising out of a claim for personal 
injuries. 

34. Viewing the facts of the instant 
case, in the light of the above principle, 
we get in evidence that the victim was 
aged about 52 years at the time he met 
with the accident and was the father of 
an able bodied son aged about 29 years. 
The victim was also running a well- 
established business with a lorry of his 
own. Under such circumstances, it can be 
safely presumed from these objective 
materials, that the injured but for the ac- . 
cident, might expect to have enjoyed a 
predominantly happy life in the years of 
which he has been deprived. Considering 
these facts and circumstances, we are in- 
clined to award him a sum of Rs. 10,000/- 
as against Rs. 15,000/- claimed by him. 

35. The total sum of compensation re- 
ceivable’ by the respondent therefore 
comes to Rs. 48,000/- under the following 
heads :-— 


(see Table next page) 


36. Mr. Chowdhury lastly argued that 
the award of simple interest at 6% per 
annum by the Tribunal on the entire sum 
awarded was arbitrary and illegal. Ac- 
cording to Mr. Chowdhury, interest could 
have been awarded only on the special 
damages, that is, the damages incurred 
till the date of the trial and not on gene- 
ral damages, namely, the prospective com- 
pensation awarded from the date of the 
trial. The contention of Mr. Chowdhury 
cannot be sustained as the interest that 
has been awarded in this case was to be 
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(A) Pecuniary Loss 


l. Expenses caused by the injuries, - 


2 Loss of earning or profits: 
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(a) from the date of accident till the 


date of trial 
(b) prospective loss, 
Non-pecuniary Loss 
l. Pain and suffering, 


(B) 


2 Loss of the amenities of life, 


3, Loss of expectation of life, 


Rounded to Rs. 48,000/-, 


calculated from the date by which the 
Tribunal directed payment of the com- 
pensation, We do not find anything ille- 
gal or unjust in awarding such interest 
and in fact, S. 100C specifically provides 
for payment of such interest. 

37. In view of our foregoing discus 
sions, we dismiss the appeal and allow 
the cross-objection in part. The respon- 
dent will get a total sum of Rs, 48,000/~ 
as compensation, which shall be paid by 





ALR. 
Rs. 4,000-09 
Rs. 9,500-00 
Rs. 14,400-00 
Rs. 2,500-00 
Rs. 7,500-00 
Rs. 10,000-00 
Rs. 47,900-00 





the Insurer, In case of failure on the 
part of the Insurer to pay the money by 
Nov. 30, 1978 the same will carry an in~ 
terest at the rate of 6% per annum from 
1-12-78 till realisation. The respondent 
will also be entitled to 30 G.Ms. as con- 
solidated costs of the appeal and the 
cross-objection to be paid by the Insurer, 


R. BHATTACHARJEE, J. :— I agree, 
Order accordingly.: 
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B. N. MAITRA, J. 

Hrishikesh Barik, Appellant v, State 
of West Bengal and others, Respondents, 

A. F. A. D. No. 1665 of 1968, D/~ 6-7 
1978. 

(A) Civil P. C. (5 of 1908), S. § — Bar 
of general remedy of suit — Suit for de~ 
claring assessment of rent as illegal and 
for injunction — Remedy by way appeal 
under S. 42-A (2) of W. B. Act (2 of 1954) 
is optional and not obligatory —— See- 
tion 42-A (2) is no bar to maintainability 
of suit especially when such appeal was 
preferred and held not maintainable. 

(Para 6) 

Anno: AIR Comm., Civil P. C. (9th 
Edn.}, 5. 9, N. 62. ` 

(B) W. B. Estates Acquisition Act (1 of 
1954), S. 2 (b) and (j) — Agricultural and 
Non-agricultural Land —- Determination 
of — Test is the user of the particular 
land on date of vesting — Entry in R. S. 


Khatian is relevant. (1978) 1 Cal LJ 532, 


Ref. to. (Para 7) 


(©) Evidence Act (1 of 1872), S. 35 — ` 


Record of rights — Conflict between old 
and new record of rights — Entry in C.S. 
Khatian showing land as tenure while 
entry in R., S. Khatian showing that land 
as non-agricultural — Entry in R. S. 
Khatian being later will be presumed to 
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be correct unless shown to be wrong -e 
Hence land in question must be held to 
be non-agricultural one. AIR 1963 SC 361, 
Ref. to. ‘(Paya 8) 

Anno: AIR Manual (8rd Edn.), Evi. Act, 
S. 35, N. 21, 

(D) W. B. Estates Acquisition Act (1 of 
1954}, Ss. 2 (p) and 42 — Expression 
“Tenure” not defined in Act and used in 
S. 42 — Provisions of S. 5 (1), Bengal 
Tenancy Act may be looked into for 
gathering its meaning — Since non-agri- 
cultural land is not contemplated by Sec- 
tion 5 (1), B. T. Act, S. 42 will not apply 
to it — Lacuna in sS. 42 (1) Gi) pointed 
out, (Para 10) 

(E) W. B. Non-Agricultural Land Act 
(2 of 1949), S, 11 — W. B. Estates Acquisi- 
tion Act (1 of 1954), S. 3 — Both Acts are 
special laws — Hence no question of re- 
peal of earlier general by later W. B. Act 
(1 of 1954) can arise — Principle in AIR 
1878 NOC 42 (Cal), Held not applicable. 

(Para 11) 

(Œ) W. B. Non-Agricultural Land Act 
(2 of 1949), S. 12 (2), Proviso — Non-agri-~ 
cultural Land — Enhancement of rent —- 
Limit of. 

Where the disputed property is a non« 
agricultural land and the enhancement 
made by the Revenue Officer is much 
more than 124%, within the meaning of 
the proviso to S. 11 (2) of the Act, the as~ 
sessment made by the Revenue Officer is 
in violation of the mandatory provisions 
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of the proviso to s. 11 (2) and the sama 
is illegal and without jurisdiction. 


. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1978 NOC 42 (Cal) 5,11 
(1978) 1 Cal LJ 532 7,13 
AIR 1976 SC 461 3 
ATR 1969 SC 439 3 
AIR 1964 SC 436 3 
AIR 1963 SC 361 3 
ILR (1949) 1 Cal 165° . 4,3 
AIR 1940 PC 105 : 44 Cal WN 709 3 
(1900) ILR 27 Cal 205 4 


S. C. Mitter and S. P. Roy Chowdhury, 
for Appellant; B. Malkhandy and $, 
Mustafi, for Respondents. 


JUDGMENT :— The plaintiffs case i 
that the disputed property was khas 
mahal land appertaining to a fama cf 
Rs. 10-1-2 ps. Nibaran and Brojomoyea 
used to occupy 2 cents of land of suk- 
khatian No. 96 and 59 cents of pict 
No. 156 appertaining to khatian No. 95. 
The plaintiff is Nibaran’s only heir. Suk- 
sequently that jama was divided among 
the co-sharers and thereby the plaintit 
used to pay Rs. 4-8-5 ps. as proportionate 
rent in his share. In the R. S. khatian 
the plaintiff's share was recorded in 
khatian No: 781 and Brojomoyees 
share in khatian No, 780. Further in 
those khatians the rental was recorded zs 
Rs. 40-5-0 and Rs. 25-12-0 respectivel*, 
Those properties cannot be arbitrarily as- 
sessed to such high rent. Such assese« 
ment is entirely illegal and unfair and 
the rental would be Rs, 2-12-2 and 
Re, 1-12-3 ps. raspectively. After service 
of notice under S. 80 of the Civil P. C, 


the plaintiff has asked for a declaration ` 


that such assessment of rent is illegal and 
for an injunction. 

2. The State, defendant No. 1 alore 
contested the suit denying the plaintiffs 
allegations, It has been stated that the 
suit is not maintainable, The assessment 
made is a valid one, 

3. The learned Munsif stated that tke 
plaintiff could not prove his case. The 
suit was, therefore, dismissed, The plair» 
tiff preferred an appeal.” The appellate 
court stated that the plaintiff was an 
intermediary within the meaning of S. 42 
of the West Bengal Act 1 of 1954 and tka 
property consisted of both agricultural 
and non-agricultural land. The appeal 
was, therefore, dismissed, Being ag~ 


grieved by that decision, the present ap- 


peal has been filed. 


4. It has been contended on behalf ef 
the appellant that in the R. S, Khatien 


Hrishikesh v. State (B. N. Maitra J.) {Prs. 1-5] Cal. 557 


Exts, 5 (a) and 5 (b) in respect of the 
bastu appertaining to khatian No. 156 the 
plaintiff is a non-agricultural tenant 
(vernacular). The original plot No. 156 of 
the C. 5. Khatian has been recorded in 
2 khatians during the R. S. operations, 
The rental has been enhanced from 
Rs. 10-00 odd to Rs. 65.00 odd. In any 
view of the matter, in view of the provi- 
sions of S. 42 of the West Bengal Estates- 
Acquisition Act or of S. 11 of the West 
Bengal Non-Agricultural Act, 1949, such 
illegal enhancement is not permissible, 
The cases of Umrao Bibi v. Md. Rajabi, 
(1900) ILR 27 Cal 205 and of Shyam Ran- 
gini in ILR (1949) 1 Cal 165 at p. 170 have 
been cited to show that the mere fact that 
a lessee is empowered to collect rent 
would not make him a tenure holder, 
The user of the land determines the 
character of the tenancy and so it can 
never be tenure unless these are agricul- 
tural lands. A non-agricultural property 
does not vest in the State, In the plaint 
it was loosely stated that it was recorded 
as tenure in the C. S. khatian. The court 
should not strictly construe the loose 
statements made in mofussil pleadings, 
Hence the appeal should be allowed. 

5. The learned Advocate appearing on 
behalf of the State respondent: has con- 
tended that in view of the principles laid 
down by Maxwell in his Interpretation of 
Statutes, when there is special law in this 
respect, the general law of the land will 
not apply. Moreover, S. 3 of the Act I of 
1954 will clinch the issue because accord~ 
ing to that section the provisions of the 
Act will override all other laws on the 
subject. At best it can be stated that there 
is a conflict between the provisions of S. 42 
of the West Bengal Estates Acquisition 
Act and of S. 11 of the West Bengal Non- 
Agricultural Act, 1949. In case of such 
conflict the provisions. of the later Act 
will apply. The Act of 1954 is the later 
Act and so it will apply. The case in AIR 
1978 NOC 42 (Cal) has been cited to sub- 
stantiate this contention. Moreover, the 
Civil Court has no jurisdiction to try the 
suit and the provisions of S. 57-B of the 
Act are clear on the point. It has alse 
been stated that the plaintiff did not ex- 
haust all these remedies provided for in 
the Act. Section 42-A (2) of the Act says 
that any person aggrieved by an order of 
the Revenue Officer determining the rent 
after draft or final publication of the re- 
cord of rights, may appeal to such autho- 
rity and within such time as may be pre- 
scribed. No such appeal was filed. Hence 


the suit is not maintainable, It has been 
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lastly contended that in any event the 
property consists of agricultural and non- 
agricultural land, vide entry in the 
R. S. khatians Ext. 5 series, which show 
that one of plots is danga. It is non- 
agricultural land and hence the plaintiff 
cannot take advantage of the provisions 
of S. 42 (1) (ii) proviso (a). 

6. The question of want of jurisdic- 
tion of the civil court was not pleaded or 
argued in any of the courts below. Re- 
ference may be made to the well known 


case of Secy. of State v. Mask and Co.- 


in 44 Cal WN 709 : (AIR 1940 PC 105) 
where Lord Thankezrton has observed 
that the exclusion of the jurisdiction of 
Civil Courts must either be explicitly 
expressed or clearly implied and is not 
to be readily inferred. Even if jurisdic- 
tion be so excluded, the Civil Courts 
have jurisdiction to 2xamine into cases 
whether the provisions of the Act have 
not been. complied with or the statutory 
tribunal has not acted in conformity with 
the fundamental principles of judicial 
procedure. The cases of Lakshman in AIR 
1964 SC 436 and Imam v. Gabindbhai in 
AIR 1969 SC 439 might be cited. It has 
been rightly pointed out on behalf of the 
appellant that in view of the provisions 
of S. 42-A (2) of the Act the aggrieved 
person has a remedy to appeal to such 
authority as may be prescribed. But no 
such rule (sic) (authority ?) has yet been 
prescribed. Further the copy of the judg- 
ment Ext. 6 (b) shows that the plaintiff 
preferred a petition before the tribunal 
and it was observed by the tribunal that 
the appeal was not maintainable. Hence 
S. 42-A (2) is not a bar to the suit. Fur- 
ther that sub-section says that an appeal 
may be preferred before such authority. 
The use of the word “may” shows that it 
is not obligatory on the part of the ag- 
grieved person to prefer an appeal. Fur- 
ther that section relates to determination 
of rent in respect of a tenure. It will be 
subsequently discussed whether the dis- 
puted property is a tenure. 


7. The case of Mishri Shaw v. Nikunja- 
moyee, (1978) 1 Cal LJ 532 shows that the 
provisions of the West Bengal Act of 1954 
have brought about a material change in 
the legal position and -agricultural and 
non-agricultural land defined in Sec- 
tion 2, Clauses (b) and (j) solely with 
reference to the user of the particular 
land and it is immaterial whether the 
predecessor in interest of the party was 
raiyat or under-raiyat or non-agricul- 
tural tenant before the vesting. That 
case shows that the tes: is the user of the 
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property on the date of the vesting and 
the entry in the R. S. khatian is relevant, 


8 Of course, there is a statement in 
the plaint that the property was record- 
ed as a tenure in the C, S. khatian. The 
case of Madan Gopal v. Mamraj Maniram 
in AIR 1976 SC 461 at p. 470 has been 
cited for the appellant to show that it is 
well settled that pleadings are losely 
drafted in the Courts and the Courts 
should not scrutinise the pleadings with 
such meticulous care so as to result in 
genuine claims being defeated on trivial 
grounds. The C. S. khatian and the R. S, 
khatian Ext. 5 series have been filed. It 
appears that there is a conflict between 
the entries therein because in the C. S, 
khatian the property was recorded as a 
tenure, whereas in the R. S. khatian it 
was recorded as non-agricultural land 
(vernacular) vide Exts. 5 (a) and 5 (b). The 
latest Supreme Court decision of Durga 
Singh v. Tholu in AIR 1963 SC 361 at 
p. 364 may be cited to show that where 
there is a conflict between the old and 
new record of right, the recent one is pre- 
sumed to be correct. It has not been 
stated even at present that the entry in 
the R. S. Khatian is wrong. Hence in 
view of the entry in the R. S. khatian 
Exts. 5 (a) and 5 (b), which will be pre- 
sumed to be correct, it must be held that 
the disputed property is a non-ayricul- 
tural land and not an agricultural one. 


9. It will appear from Shyam Rangini’s 
case in ILR (1949) 1 Cal 165 at pp. 170-171, 
cited on behalf of the appellant, that there 
is well marked demarcation between the 
tenancies created under the T. P. Act and 
those under the Bengal Tenancy Act, and, 
unless the lands are agricultural or horti- 
cultural or the tenants are of the same 
description, the mere fact that a lessee 
is empowered to collect rents from the 
tenants would not make him a tenure 
holder within the meaning of S. 5 (1) of 
the Bengal Tenancy Act. 


10. Of course the word “Tenure” has 
not been defined in the present Act 1 of 
1954. But S. 2, Cl. (p) shows that ex- 
pressions used in the West Bengal Estates 
Acquisition Act and not otherwise defined 
therein have in relation to areas to which 
the Bengal Tenancy Act applies, the 
same meaning as in that Act. It has been 
stated on behalf of the appellant that the 
disputed property is situated at Sinthi, 
where the Bengal Tenancy Act applied. 
So, the provisions of the Bengal Tenancy 
Act, namely, S. 5 (1) of the Act, may be 
looked into for the purpose of gathering 
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the meaning of the word “Tenure”. It 
may not be out of place to state here that 
S. 42 (1) (ii) contains a lacuna because it 
speaks of tenure comprising exclusively 
of non-agricultural lands. The definitior. 
of the word “Tenure” will be found ir 
S. 5 (1) of the Bengal Tenancy Act, as 
stated previously, By no stretch of im- 
agination a tenure can consist of non- 
agricultural land. So this provision is 
meaningless for that is merely a con~ 
tradiction in terms. At all events it is 
not necessary to dilate any more on the 
subject because it has already been indi« 
cated that the disputed property is a non= 
agricultural one and not a tenure. Hence, 
the provisions of S. 42 of the Act will nos 
govern the matter. Moreover as happen- 
ed in Mishri v. Nikunja’s case ((1978) | 
Cal LJ 532) (supra), here also the ploš 
No. 156 was recorded in 2 R. S. Khatians, 


11. Here we can usefully refer to the 
provisions of S, 11 of the West Bengal 
Non-agricultural Land Act, 1949. Before 
dealing with this aspect of the case wə 
may point out that the case in AIK 
1978 NOC 42 (Cal) cited on behalf 
of the respondent, has no applica- 
tion to the facts of the present 
case because that case shows if there 
is a prior enactment and a subsequent 
special enactment, the court will see whe- 
ther the later enactment expressly re« 
peals the earlier enactment or any part 
of it, If there is no express repeal, tha 
court will see whether there is repeal by 
implication, But in this case the West 
Bengal Act 1 of 1954 and Act 2 of 1943 
are both special laws. Hence no question 


of repeal of earlier general Act by tha- 


West Bengal Special Act 1 of 1954 does 
arise, $ 


12. Now about the provisions of S. 1 
of the earlier West Bengal Act 2 of 1949, 
That section deals with enhancement ct 
rent in respect of a non-agricultural land, 
as in the present case, Sub-sec, (2) says 


that rent payable by the tenant may te- 


enhanced up to such limit as the court 
thinks fair and equitable, The proviso 
fs very important because the mandatory 
provisions thereof show that the rent 
shall not be enhanced so as to exceed the 


rent previously paid by the tenant ty- 


more than 124%. It has already been 
stated that the disputed property is a nom« 
agricultural land and the enhancement 


.{made by the Revenue Officer is much. 


more than 123%, within the meaning of 
the proviso to S. 11 (2) of the Act. Hence 
accepting the appellant’s contention I 
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hold that the assessment made by the Re- 
venue Officer is in violation of the manda- 
tory provisions of the proviso to S. 11 (2) 
of the West Bengal Act 2 of 1949 and the 
same is illegal and without jurisdiction. 
13. The appeal be, therefore, allowed 
with costs. The judgment and decree ap- 
pealed against are set aside and the suit 
is decreed with costs. It is hereby de- 
clared that the assessment made in re- 
gard to the disputed property appertain- 
ing to khatian Nos. 780 and 781 of mouza 
Nainapur is illegal and not binding on 
the plaintiff. The defendant No. 1 is 
hereby restrained from realising rent at 
Rs. 40-5-0 and Rs. 25-12-0 for the land 

appertaining to the said khatians. 
Appeal allowed, 
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MRS. PADMA KHASTGIR, J. 
Bali Ram Dhote, Plaintiff v. Bhupendra 
Nath Banerjee and others, Defendants. 
Suit No, 1524 of 1967, D/- 1-6-1978. 
(A). Succession Act (39 of 1925), Ss. 211, 
307 — Executor —— Vesting of property in 


.—~ Probate, necessity of, 


The executor derives his title from the 


` will and immediately after the testator’s 


death, his property vests in the executor 
as the law knows no interval between the 
testator’s death and the vesting of the 
property. An executor by virtue of his 
office, that is in the character of executor, 
takes an estate in the property of the de- 
ceased and a legal character is vested in 
him. Where the will also empowers the 
executor to sell the property, the execu- 
tor represents the estate even bafore he 
has taken the probate. As such the pro- 
bate is not necessary to make an executor 
entitled to the properties as his title is 
derived under the will. There is nothing 
in the law to prevent the executor from 
acting as an executor and exercise a 
power given to him without obtaining 
probate. Probate mainly gives an ade- 
quate protection and nothing further. 
AIR 1932 PC 92, Rel. on. (Paras 7, 8) 


Anno: AIR Manual (8rd Edr.), Suce 
Act, S. 211, N. 1; S. 307, N. 5. 


(B) Contract Act (9 of 1872), S. 74 ~ 
Suit by vendee demanding refund of 
earnest money forfeited by vendors — 
Pleading — Plea of liquidated damages or 
penalty — (T. P. Act (1882), S. 55) ~ 
(Civil P. C. (1908), O. 6, R. 4). 
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Without pleading, and without raising 
any issue to that effect and without 
giving any evidence to that effect, it is 
not open for the plzintiff (vendees) to 
argue that the forfeiture by the defen- 
dants (vendors) of the earnest money 
would be either unreasonable or un- 
conscionable, (Para i11) 

Nor can it be pleaded that the forfeiture 
was in the nature of penalty in the ab- 
sence of pleading to that effect in the 
plaint. (Para 12) 

The Court is to decide whether the 
amount stated in the agreement is pay- 
. able in the event of the breach on the 
part of the vendee, on consideration of 
all the facts and circumstances proved in- 
cluding the agreement itself, so that if, on 
-the agreement, proved it is found that 
the money made payable is liquidated 
damages based on a genuine pre-estimate 
of the damages to be suffered and is not 
" excessive or unconscionable with refer- 
ence to the damage likely to have been 
suffered by the party claiming the 
amount, the court can certainly decree 
the amount so estimated by the party 
and mere absence of an independent 
proof of damage or the quantum thereof 


would not necessarily induce the court to. 


overrule the claim and dismiss the suit, 
(1977) 81 Cal WN 199, Rel, on. 
. (Para 14) 
Anno: AIR Comm., T, P. Act (4th Edn.), 
S. 55, N. 20; AIR Comm., Civil P. C. (9th 
Edn.), Q. 6, R. 4, N. £; AIR Manual (3rd 
Edn), Contract Act, S. 74, N. 12. 
(C) Contract Act (9 of 1872), Ss. 55, 74 
~ Agreement to purchase land — Suit 


by vendee for refund of earnest money | 


forfeited by vendors on ground of default 
by plaintiff buyer — One party to agree- 
ment (vendee) cannot, assuming there 
was default by vendor defendant, sub- 
sequently unilaterally make time essence 
of the contract — Similarly, delay in the 
grant of probate to the vendor as execu- 
tor in respect of the suit land, could not 
be held to be delay or default on the part 
of the vendor. AIR 1960 Mad 452; AIR 
1970 SC 1986 and AIR 1970 SC 1955, Rel. 
on, (Para 16) 
Anno: AIR Mannal (8rd Edn.), Contract 
Act, S. 55, N, 2; S. 74, N. 12. 
Cases Referred: Chronological Paras 


(1977) 81 Cal WN 199 13 
AIR 1970 SC 1955 18 
AIR 1970 SC 1986 . 16 
AIR 1960 Mad 452 15 
AIR 1932 PC 92 8 


Ajoy Ray, for Plaintiff; N. Cc. Chow= 
dhury, for Defendants, 
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ORDER :— By an agreement dated 
29th of June 1966 the plaintiff herein 
Baliram Dhote agreed to purchase and 
Bhupendra Nath Banerjee, Jitendra Nath 
Banerjee, Abanindra Nath Banerjee and 
Nihar Bala Devi agreed to sell the pre- 
mises No. 8/1, Hazra Road. The salient 
terms and conditions of the said agree- 
ment are set out as hereunder: — 

1. The Vendors agree to sell and tha 
purchaser agrees to purchase all that the 
said premises No. 8/1, Hazra Road, Cal- 
cutta, fully and particularly mentioned and 
described in the Schedule hereunder 
written (hereinafter referred to as the 
said premises) for an absolute and in- 
defeasible estate of inheritance in fea 
simple in possession or an estate equi- 
valent thereto free from all encumbrances 


whatsoever at or for the sum of Rupees 


2,80,000/- (Rupees Two lacs Eighty 
Thousand) only subject to the vendor’s 
making out a good and marketable titla 
thereto. 


2, The purchaser has this day paid to 
the vendors a sum of Rs, 10,001/- (Rupees 
Ten thousand and one) only as and by 
way of earnest money and in part pay- 
ment of the consideration money and the 
balance sum will be paid by the pur- 
chaser to the vendors on or before tha 
execution of the conveyance, 


3. Subject to the provisions herein 
contained the vendors shall make out a 
good and marketable title to the said pres 
mises and the purchase shall be com= 
pleted within six months from the date 
hereof. The time in this respect shall be 
deemed to be the essence of contract, 


4, The vendors shall within a week 
from the date of these presents deliver 
or cause to be delivered to Mr. T. K. 
Gupta, solicitor for the purchaser on his 
accountable receipt all the title deeds and 
documents exclusively relating to the said 
premises as may be in their possession 
and custody, 


5, Within two months from the date 
of execution of these presents and subject 
to the making out such good and market- 
able title to the said premises the pura 
chaser shall submit to the vendors a draft 
conveyance to enable the vendors to ob< 
tain the Income-tax Clearance Certificate 
under S. 230-A of the Income-tax Act. 


10. If the vendors fail to make out a 
good and marketable title to the said pre- 


_ mises in terms of these presents or other- 


wise to perform their part of the contract 
the purchaser shall be at liberty to re- 
scind this agreement and in that event 
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the vendors shall.on demand refund the 
said sum of Rs, 10,001/~ (Rupees Ten 
thousand and one) only paid as earnes: 
money to the purchaser and shall also pay 
to the purchaser his costs of investigation 
of title and of this agreement assessed az 
Rs, 85/- (Rupees eighty-five) only, 


11. If upon the vendors’ making out 2 
good and marketable title to the said pre- 
mises in terms of these presents the ven- 
dors fail to complete the sale in terms 
of this agreement, the purchaser shall at 
his option be entitled to have this agree~ 
ment specifically enforced or to hold tha 
vendors liable for all losses and damages 
thereof and in such event the vendors 
shall forthwith refund the said earnest 
money of Rs, 10,001/~ (Rupees ten 
thousand and one) only to the purchaser 
and if after the vendors’ making out a 
good and marketable title to the said pre~ 
mises the purchaser fails to complete tha 
purchase of the said premises within tha 
time and in the manner 
vendors shall be entitled at their option 
either to cancel this agreement and forfex 
the sum of Rs. 10,001/- (Rupees tea 
thousand and one) only as and by way of 
liquidated damages or to ` specifically 

‘ enforce this agreement and hold the pur~ 
chaser liable for all costs, expenses and 
damages, 


12. The vendors shall produce or causa 
to be produced a copy of the Income-tax 
Clearance Certificate and/or the Certificate 
under S, 230-A of the I-T, Act within 
sufficient time before the execution af 
the conveyance to the solicitor for thə 
purchaser and produce the original. fo: 
his inspection and in the event of failura 
of production of such certificate, the ven~ 
dors shall forthwith refund the earnest 
money and shall also pay the cost of in~ 
vestigation of title assessed at Rs, 85/- to 
the purchaser, 


2. The plaintiff's case is that the agree 
ment was entered into at 98/4, S, N 
Banerjee Road. On that day when tha 
vendors went to the plaintifi’s residence 
and entered into the agreement, tha 
plaintiffs wanted to pay a sum of 
Rs. 10,001/- as an earnest money bz 
cheque but as the defendants refused 
to accept the same, the plaintiff promised 
to send the earnest money to the vendors 
at their place of residence at 8/1, Hazra 
Road whereupon the vendors left the said 
place and the plaintiff, after encashinz 
‘the said cheque, went to 8/1, Hazra Road 
along with Mr: T. K. Gupta, the solicitor, 
to the vendor’s residence’ at 8/1, Hazra 


Bali Ram v, Bhupendra Nach (Padma Khastgir J.) 


aforesaid tha’ 


{Prs, 1-3] Cal, 561 


Road, and handed over the money to the 
vendors including Nihar Bala Dassi. On 
19th of Sept. 1966, one of the vendors 
Jitendra Nath Banerjee died leaving a 
Will whereby he appointed the defendant 
No, 4 Satish Chandra Mukherjee as the 
executor under the said Will. It is the 
positive case of the plaintiff that in spite 
of repeated requests the defendants failed 
to answer the requisition on title and also 
to furnish relevant papers in respect of 
the said premises and thereby they have 
failed and neglected to complete the said 
purchase or to perform their part of the 
agreement within a reasonable time, As 
such, the plaintiff was absolved rom his 
obligation to perform his part of the 
agreement and he has lawfully put an 
end to the said agreement by a notice 
dated 6th of May, 1967, As a result 
whereof the plaintiff is entitled to refund 
of the said sum of Rs. 10,001/- with inte- 
rest at the rate of 6% and Rs. 85/~ by way 
of assessed costs for making investigation 
on title, i 


3. The defendant’s definite cass is that 
the agreement was entered into at 8/1, 
Hazra Road outside the jurisdiction of 
this Hon’ble Court and not at 98/4, S. Nv 
Banerjee Road, as made out by the plain- 
tiff, It is their further case that the earnest 
money was paid at 8/1, Hazra Road simul- 
taneously with the signing of the said 
agreement and Nihar Bala Dass: one of 
the vendors signed the said agreement at 
her residence at Russa Road, South which 
is also outside the jurisdiction of this 
Court, It is the case of the defendante 
that the plaintiff himself has failed and 
neglected to complete his part of the 
agreement by not submitting the requisi- 
tion on title within two months from the 
date of the agreement but also the plain- 
tiff has failed to submit the draft con- 
veyance to the vendors to enable them to 
obtain the necessary Income-tax Clear- 
ance Certificate under S. 230-A of the In- 
come-tax Act. On the death of Jitendra 
Nath Banerjee the defendants immediate- 
ly applied for probate of the will of 
Jitendra Nath Banerjee in Oct., 1966 and 
had the provisional assessment of the 
Estate Duty completed and in fact the 
probate in respect of the said Will was 
granted to the defendant on 22nd of June, 
1967. The defendants’ case is that im- 
mediately after execution of fhe said 
rae they submitted the title deeds 

fn respect of the said premises to the 
plaintiff’s solicitor in the first week of 


“July, 1966. under an. accountable receipt, - 
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Although the title deeds were submitted 
in due time neither the plaintiff nor his 
solicitor chose to give requisition on title 
earlier than 3rd week of December, 1966, 
Although in the agreement itself it has 
been stated that time in this case would 
be an essence of contract but such condi- 
tion was given a go-by by the plaintiff 
himself because on 16th of Dec., 1966 the 
plaintiff’s solicitor wrote to the defen- 
dants that there was no other alternative 
but to extend the time for completion of 
the transaction and also expressed his 
desire that the time fector in the contract 
would be presumed to be waived by the 
defendants if no reply was received to 
that letter, The defendants’ definite case 
is that they agreed to the proposal as 
envisaged in the said letter of 16th Dec. 
1966. On the 4th of Jan., 1967, the de- 
fendants duly answered the requisition 
on title and sent the same to the plain- 
tiffs solicitor which was duly received by 


the plaintiffs solicitor which would ap~ . 


pear from an endorsement appearing on 
the original requisition on title. The de~ 
fendants in the meantime in order to give 
the vacant possession to the plaintiff, 
took rent of two flats and some of them 
shifted themselves in those rented flats 
with the anticipation that as and when 
the transaction is completed they would 
hand over the vacant possession of 8/1, 
Hazra Road to the plaintiff, In the mean- 
time all on a sudden on 23rd of May, 1967, 
the defendants received a letter from the 
plaintiff dated 6th of May, 1967, wrong-~ 
fully purporting to cancel the said agree- 
ment on untrue allegations and also de- 
manded back the refund of the earnest 
money with interest and the assessed 
costs. In reply the defendants through 
their solicitors Ganguli Sinha & Co. call~ 
ed upon the plaintiff to complete the pur- 
chase and thereby to fulfil the plaintiff's 
part of the agreement. The defendants’ 
definite case is that the plaintiff was not 
ready and willing to purchase the said 
premises, as such on ‘some pretext or 
other the plaintiff tried to avoid the said 
contract. It is the defendants’ case that 
as price of land and building in Calcutta 
was falling during those days, the plait 
tiff wanted to go back from the agreement 
and to complete the sale, As it was ace 
cording to them, the plaintiff's fault they 
‘were under no obligation to refund the 
sum of Rs. 10,001/- with interest or at all, 


4, After hearing Mr, Ajoy Ray appear- 
ing on behalf of the plaintiff and Mr. N. C. 
Chowdhury, appearing for the defendants, 
the following issues were raised :— 
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1, Did the defendants fail to carry out 
their obligation under the agreement 
dated the 29th of June, 1966 on the 
grounds as alleged in paras 5, 6 and 8 of 
the plaint by not producing the original 
probate within time as pleaded in para, 8 
of the plaint ? 


2. Was the said agreement dated 29th 
of June, 1966, to be completed within six 
months from the date thereof or within 
May 6, 1967 as alleged in the para. 8 of 
the plaint ? 

3. Was time factor 
essence of the contract ? 

4, Was the plaintiff ready and willing 
to perform his part of the said agree~ 
ment ? 


5. Is the plaintiff entitled to the refund 
of the said sum of Rs, 10,001/- from the 
defendant ? 

6. Has the defendant suffered any 
damages ? 

7. Has this Hon’ble Court jurisdiction 
to try and entertain this suit? 

8. To what relief, if any,-is the plain» 
tiff entitled ? 

5. The plaintiff examined himself and 
the defendants examined Kali Prasad 
Banerjee and Rama Prasad Banerjee on ' 
their behalf. The plaintifi’s evidence re-s 
garding the entering of the agreement at 
98/4, S. N. Banerjee Road is unacceptable 
by me. One of the vendors Jitendra Nath 
Banerjee was lying seriously ill and he 
was a cardiac asthma patient and it was 
impossible for him to move out of his 
bed as per doctor’s advice, Moreover, all 
the vendors were of old age including 
Nihar Bala Dassi who was of 90 years of 
age and they were not keeping good 
health. It is hardly expected that the. 
vendors who were trying to sell the pro~- 
perty would go all the way to the ven- 
dee’s residence to sign the agreement, 
more so, in view of the evidence of Kali 
Prasad and Rama Prasad Banerjee that 
they were not keeping good health due 
to old age. The plaintiffs version is that 
the vendors although went to 98/4, S. N, 
Banerjee Road to sign the agreement and 
jn fact signed the agreement where there 
is a recital that a sum of Rs. 10,001/+ by 
way of earnest money has been paid and 
the vendors have accepted the same would 
come away without taking the money on 
the plaintiffs assurance that the plain- 
tiff will send the said sum later at their 
residence 8/1, Hazra Road, Calcutta. The 
vendors would not put their signatures in 
acknowledgment of the receipt of the said 
sum of Rs, 10,001/~ as earnest money until 


remained the 
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and unless actually they received the said 
sum in hand. The plaintiffs version cf 
the case that he after encashment of th 
cheque for Rs, 10,001/- went to 8/1, Hazra 
Road in the company of T. K. Gupta, hs 
solicitor, is denied by both the witnesses 
for and on behalf of the defendanta, 
Moreover, Mr, T. K. Gupta, the solicitoz, 
has not given evidence to corroborate tke 
statement made by the plaintiff, In viev 
of that, I am of the opinion and I hoki 
that the agreement was signed as also 
the earnest money was paid at 8/1, Hazra 
Road and at Russa Road, South, at tke 
residence of Nihar Bala Dassi. As such 
this court has no jurisdiction to entertain 
this suit as the plaintiff’s cause of action 
has arisen outside the jurisdiction of this 
Hon’ble Court, The plaintiff has come 
for reliefs in this court on the ground as 
stated in paras, 5 and 6 of the plaint, 
wherein the plaintiff made a specific cace 
that as the defendants have failed ard 
neglected to answer the requisition cm 
title and also failed to send the title deeds, 
the plaintiff thas terminated the said 
agreement and demanded back the ear- 
nest money, The plaintifi’s that part of 
the case is falsified by his own evidence as 
he has admitted before me that the tite 
deeds were deposited by the defendancs 
to the plaintiff's solicitor which fact is 
also corroborated by the evidences of the 
two Banerjees examined on behalf of tka 
defendants, It would also appear from 
oral and documentary evidence that after 
submission of their title deeds Mr. T., E, 
Gupta, the plaintiffs solicitor, gave re- 
quisition on title and the defendants have 
answered the requisition on title which 
was received by Mr. T. K. Gupta on 4th 
of Jan., 1967. From the original requis_~ 
tion on title not only the signature of Mo, 
T. K. Gupta but also the date on which 
he received the same would appear. So 
the entire plaintiff's case as made out in 
the plaint is negatived both by oral and 
documentary evidence adduced not onky 
by the defendants but by the evidence of 
the plaintiff himself. The plaintiff hes 
also admitted that the defendants have 
sent to his solicitor a copy of the will 
when Jitendra Nath Banerjee died. From 
the copy of the said Will all the part- 
culars including the name of the executcr 
would appear. What prevented the plair~ 
tiff’s solicitor from preparing the drat 
conveyance in the name of the said ex- 
ecutor along with other vendors and 
sending the same to the defendant’s sol- 
citor for a consent signature and also fcr 


final engrossment, That would, have 
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helped the vendors to procure the certifi- 
cate from the income-tax authorities 


under S. 230-A of the Income-tax Act, 
Moreover, the plaintiff did not tender the 
balance purchase money to the vendors, 
On the question of plaintiffs readiness 
and willingness to perform his part of 
the agreement, his explanation is that he 
could have arranged for the balance pur- 
chase money from his own business or 
he could have borrowed from his 
friends and relatives. In answer to ques- 
tion 12, the plaintiff has stated that his 
solicitor Mr, T. K. Gupta was in a better - 
position to explain why the sale could not 
be completed. He has also admitted in 
his evidence that in case the plaintiff 
failed to comply with his part of the 
agreement, the defendants were entitled 
to forfeit the earnest money in terms of 
the agreement. Although he insisted in 
evidence that the vendors have failed to 
make out a marketable title but he could 
not give the reasons why he said so or in 
which manner the vendors have failed to 
make out a marketable title. Although 
by a letter dated 27th of June, 1967, 
the Solicitor on behalf of the defendants 
informed the plaintiff that they have ob- 
tained the probate and requested the 
plaintiff to send a draft conveyance, the 
plaintiff neither did send a draft convey- 
ance nor tender the balance purchase- 
price. In his evidence, the plaintiff has 
very candidly admitted that in view of 
the death of one of the vendors time had 
to be extended as it was normal and 
natural that some time would be taken 
to get the Will of the deceased vendor 
probated. He also admitted that grant of 
probate by court of law is a long drawn 
affair as such time had to be extended, 
The defendants lost no time in taking 
whatever steps they could within their 
power to obtain the probate of the will 
of Jitendra Nath Banerjee. They applied 
in the month of Oct. 1966 as one of the 
sons of the deceased vendor was of un- 
sound mind, a guardian had to be ap- 
pointed on his behalf. As such it took a 
little time to have the will probated which 
was completed on 22nd of June, 1967, 
From the Will it would appear that the 
deceased vendor had given the permis« 
sion to the executor to sell the said pro- 
perty, under the Will. In my opinion, as 
time although originally was an essence 
of the contract but in view of the subse~ 
quent agreement by and between the par- 
ties that clause was given a go-by by ex- 
tending the time of performance of the 
agreement till probate was granted, The 
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plaintiff was wrong in cancelling the said 
“agreement in May, 1967 without calling 
upon the defendant earlier to perform 
their part of the agreement and with- 
out giving them a reasonable-notice, 
as such the plaintiff is not entitled to 
get the refund of the said sum of 
Rs, 10,001/~ with interest and assessed the 
costs, The plaintiff, in my opinion, has 
himself failed to carry out his part of the 
agreement by not preparing the draft 
conveyance and forwarding the same to 
the defendants for the purpose of obtain- 
ing the certificate under S, 230-A of the 
Income-tax Act. The plaintiff has also 
failed to tender the balance purchase 
money to the defendants. On the con- 
trary, the plaintiff has come to this Court 
for reliefs on allegations in the plaint 
which could not be substantiated by him, 


`- On the contrary, thosa have been nega- 


tived by the plaintiff's own evidence and 
evidence as tendered on behalf of the de- 
fendants, 


6. In an agreement for sale of immov- 
able property time is not an essence of 
the contract. In . this case although as I 
have stated earlier that time was made 
an essence of the contract at the beginn- 
ing but that was definitely given a go-by 
by the parties. It could not be expected 
that the vendee will have to wait for an 
indefinite period for the vendors to carry 
out their part of the agreement but in 
view of the death of one of the vendors 
the vendee agreed to wait for six months 
not only from the date of the agreement 
from June to December, 1966 but in 
Dec. 1966, the vendee agreed to give 
a go-by to the said time clause and 
agreed to extend the time for due per- 
formance of the said agreement. From 
Dec. 1966, up to June 1967 time was con- 
sidered by the vendee to be a reason- 
able time. Moreover, the vendee him- 
self waited till 23rd of May, 1967 
when the letter of termination of agree- 
ment by the plaintiff was received by 
vendors, In this case the will was proba- 
ted with utmost expedition. -As such, the 
plaintiff should have waited for a rea- 
sonable time from the first of Dec. 1966. 
Moreover, the plaintiff should have given 
a reasonable notice to the vendors be- 
fore cancelling the said agreement. The 
plaintiff has failed to substantiate both 
the grounds as made out in the paragraphs 
5 and 6 of the plaint, The plaintiff was 
given the opportunity of raising the issue 
regarding the’non-production of the ori- 
ginal probate. Even then the plaintiff 
has not been able to prove that the. de- 
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fendants have failed or neglected to pro- 
duce the original probate of the will 
within a reasonable time. The plaintiff 
has failed to prove that there has been 
delay or laches on the part of the defen- 
dants in obtaining the probate of the will 
or that such probate was obtained not 
within a reasonable time. The plaintiff's 
version that the original draft convey- 
ance could not be prepared in the ab- 
sence of the original probated will is un- 
acceptable by me, From the copy of the 
will submitted by the defendants’ solici- 
tors the name of the executor that is the 
defendant No. 4, transpired, as such if 
was possible for the plaintiffs solicitor 
to have a draft conveyance prepar- 
ed in the name of the executor, 
The grant of the probate could not 
be a very important factor for the 
preparation of the draft conveyance 
deed, otherwise the plaintiff himself 
would have made out a point in the 
plaint itself. There is no whisper in the 
plaint that beceuse of non-production of 
the original probated will the plaintiff 
could not complete the sale. The absence 
of the probate of the will could not pre- 
vent the vendee from preparing the draft 
conveyance having it approved, executed 
and even registered because under the 
law there is no bar in doing the same, 


7. Under Ss. 211 and 307 of the Indian 
Succession Act an executor obtains a title 
by virtue of the will and not from the 
date when the will is probated. Under 
S. 211 of the Indian Succession Act ‘the 
executor or administrator, as the case 
may be, of a deceased person is his legal 
representative for all purposes and all 
the properties of the deceased person 
vest in him as such.” The executor deri- 
ves his title from the will and immedia- 
tely after the testator’s death, his pro- 
perty vests in the executor as the law 
knows no interval between the testator’s 
death and the vesting of the property. 
An executor by virtue of his office, that 
is in the character of executor takes an 
estate in the property of the deceased 
and a legal character is vested in him. In 
the present case, the will also empowers 
the executor, the defendant No. 4 herein 
to sell the property. The executor repre- 
sents the estate even before he has taken 
the probate. As such the probate is not 


necessary to make an executor entitled 


to the properties as his title is 
derived under the will. There is 
nothing in the law to prevent the 
executor from. acting. as. an . executor; 
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and exercise a power given to him with 
out obtaining probate. . 


8. In a case reported in AIR 19% 


PC 92 (Kadiyala Venkata Subamma *F*, 
Ramayya) it has been held “probate and 
administration refers to proof and nc 
. vesting of title on executor, The prov 
sions of S, 12 of the Probate and Admin 
istration Act do not suggest that befor» 
probate the executor has no title but ar» 
only intended to simplify the proof ci 
his title as dating from the testators 
death. The object is to get rid of the 
multiplicity of proof in every case where 
either the will itself, or anything done 
under it by the executor is challenged, 
Probate once granted authenticates tke 
will against all the world: it affords the 
ready means of proof of the contents ci 
the will; and it is a complete answer be 
the executor to any challenge of his aux 
thority as such, Probate fs no part of the 
executor’s title, Executor is only the 
person to whom the testator has confic~ 
ed the carrying out of his disposition and 
it is not necessary that before the exect~ 
tor can dispose of the property he must 
be’ clothed with probate, and the power 
of disposal is not dependent upon tke 
the grant of the probate,” 


So in this case when the advocate for 
the plaintiff received a letter from tr 
defendants stating the name of the exe- 
cutor and giving a copy of the will 
what prevented the vendee from havirz 
the draft conveyance prepared ard 
having it approved by the defendant, 
Probate mainly gives an adequate pro- 
_}tection and nothing further. 


9. The only condition under which 
the purchaser could cancel the contract 
and demand refund of the earnest money 
has been provided under cls. 10 and 11 ef 
the agreement which provides that 

“Where the vendors fail to do ard 
make out a good and marketable title er 
otherwise perform their part of tha 
agreement, the purchaser shall be =t 
liberty to rescind this contract and 1 
that event the vendors shall on demarid 
refund the said sum of. Rs. 10001/- pad 
as earnest money to the purchaser.” 

Under clause 11 “if upon the vendor’ 
making out a sood and marketable titis 


the vendors fail to complete the sale, the - 


purchaser shall at his option be entitled 
„to have this agreement specifically esm- 
‘forced or ask the vendors to refund the 
“said earnest money, If after the vendoss 
. : making out a good and marketable titie 
the purchaser fails to complete the puz« 
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chase then the vendors shall be entitled 
at their option to cancel the agreement 
and forfeit the sum of Rs. 10001/- and 
only as and by way of liquidated dama- 
ges,” $ 


So under both the clauses 10 and 11 
the plaintiff is not entitled to Claim the 
refund of the said earnest money because 
the vendors have neither failed to make 
out a good and marketable title nor have 


_they failed to perform their other part 


of the contract. From the letter dated 
6th of May, 1967, it would appear that 
the plaintiff did not give any time to the 
defendants calling upon the defendants 
to complete the sale within such time, 
Moreover, in the letter no reason has 
been given for . cancellation of the said 
agreement, . 


10. The pre-condition for making such 
claim is that the plaintiff will have to 
prove with cogent evidence that the de- 
fendants have committed the breach of 
the said agreement. It must be noted 
that under the agreement only under 
cls, 10 and 11 provisions have been made 
for refund of the said earnest money and 
no other right has been given to the 
plaintiff under the agreement tc get the 
refund of the same unless the case falls 
under cls, 10 and 11 of the agreement, ` 


11. In this case the plaintiff has not 
pleaded that the forfeiture of Rs. 10001/- 
is either unreasonable or unconscionable. 
Without pleading, and withovt raising 
any issue to that effect and without giv- 


‘ing any evidence to that effect, it is 


not open for the plaintiff to argue that 
the forfeiture by the defendants of the 
said sum of Rs. 10001/- would be either 
unreasonable or unconscionable, 


12. So Mr, Ajoy Roy’s argument that 
the forfeiture of Rs. 10001/~ by the de- 
fendants was in the nature of penalty 
cannot be accepted not only because that 
is not borne out by the facts of the case 
but also because there is no pleading to 
that effect in the plaint, as such no issue 
has been raised so to allow the plaintiff to 
urge the said point could not be proper as 
the defendants have not come to meet 
that part of the plaintiff’s case which has 
been tried to be made for the irst time 
at the time of the argument. So the ques- 
tion of deciding and applying the deci- 
en as cited by Mr, Ray does not arise 
here. 


13. In the case reported in (1977) 81 
Cal W. N. 199 (Subir Ghosh v. Indian 
Tron & Steel Co.), it was held that 
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“the amount payable on a bond was 
not. by way of penalty but as liquidated 
damages on a genuine pre-estimate of 
the damages, the company would be 
liable to sustain in the event of the 
breach on the part of the defendants,” 

It was further held in the case that 

‘whether the amount payable by way 
of penalty or liquidated damages is to be 
decided on a proper construction of the 
terms of the agreement, The essence of a 
penalty is a payment of money stipula- 
ted as in. terrorem of the offending party, 
While the essence of the liquidated da~ 
mages is a genuine covenanted pre-esti- 
mate of the damages to be sustained on 
the breach of the covenant. The true 
implication. of S, 74, therefore, is that it 
is true that notwithstanding the amount 
agreed what would be payable is reas 
sonable compensation but if there is no 
evidence showing that the amount so 
assessed and specified is unreasonable 
and unconscionable or excessive the 
agreement between the parties estimating 
their damages is in itself evidence and 
even. in the absence of any other evi- 
dence of such damage, such evidence 
alone may be considered sufficient,” 


_ 14. The court is to decide this on 
consideration of all the facts and circum~< 
stances proved inclucing the agreement 
itself so that if on the agreement proved 
it. is found that the money made payable 
is liquidated damages based on a genuine 
pre-estimate of the damages to be suffer- 


red and is not excessive or uncons< 


cionable with reference to the damage 
likely: to have been suffered by the party 
claiming the amount, the court can cer~ 
tainly decree the amount so estimated by 
the party and mere absence of an inde- 
pendent. proof of damage or the quantum 
thereof would not necessarily induce the 
court. to overrule the claim and dismiss 
the suit. f 


15. One. party cannot subsequently 
unilaterally make.time an essence of the 
contract. In a case reported in AIR 1960 
Mad 452: (V, R. Mohanakrishnan v, 
Chimanlal Desai) it was held that 


“If due to causes beyond the control 
the purchaser agreed to accept the late 
shipment or late supply of goods without 
objection the purchaser cannot subse- 
quently by unilateral action Le. by writ- 
ing to the supplier that if the goods were 
not delivered within a certain time, he 
would take legal action, ‘make the time 
am essence of the contract. Delay in deli- 
very due to the errors of Customs: Au~ 
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thority could not be held delay on the 
part of the seller,” 


Similarly, in this case delay in the grant 
of the probate proceedings could not, by 
any stretch of imagination, be held to be 
delay or default on the part of the de~ 
fendants, 

16. In a case reported in AIR 1970 
SC 1986 (Shree Hanuman Cotton Mills 
i. Tata Air Craft Ltd.) it has been held 
that 

“earnest money represents a guarantee 

that the contract will be fulfilled or, in 
other words, ‘earnest’ is given to bind 
the contract. It is part of the purchase 
‘price when transaction is carried out, it 
is forfeited when the transaction falls 
through by reason of the default or fail- 
ure of the purchaser, Unless there is any- 
thing to the contrary in the terms of the 
contract, on default committed by the 
buyer, the seller is entitled to. forfeit the 
earnest money. 
. Where a clause in the terms of the busi- 
ness which was accepted by the parties 
requires the buyer to deposit 25 per cent 
of the total value of the goods at the 
time of placing the order and also fur- 
ther provides that the deposit shall re~- 
main with the company (seller) “as ear- 
nest money,” to be adjusted in the bills 
and further provides that no interest is 
payable to the buyer by the company 
“on such amounts held as earnest 
money” which shall be forfeited uncori- 
ditionally by the company on default by 
the purchaser in payment of the price, 
without prejudice to the - rights of the 
company under law and the contract, 
and the purchaser deposits the 25 P. C, 
of the price, the amount deposited is a 
deposit “as earnest money,” which the 
company has right to forfeit upon de=« 
fault of the purchaser in payment.” 

1%. That case also considered the 
point on unreasonableness where it can 
be considered in a case of forfeiture of an 
amount deposited by way of earnest 
money and if so what are the necessary 
factors to be taken into account in con- 
sidering the reasonableness or otherwise 
of the’ amount deposited by way of 
earnest money. In that case that the 
question of quantum of earnest money 
deposited forfeited whether unreason- 
able or the forfeiture. was by way of 
penalty, was never raised by the appel~ 
lant and the appellants also led no evi- 
dence at all that is why it was held in 
that case unless the appellants had plead- 
ed and established that there was un<- 
reasonableness attached to the amount 
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required to be deposited under the coz- 
tract or that the clause regarding forfel- 
ture amounted to a stipulation by way. 3f 
a penalty the respondents had no o> 
portunity to satisfy the court that no 
question of unreasonableness or tae 
stipulation being by way of penaly 
arises, The Supreme Court of India did 
not go into the matter as the appellarts 
did not raise such contentions. As such 
no opinion was expressed. Forfeiture of 
a reasonable amount paid as an earnest 
money does not amount to imposing a 
penalty, In that particular case the court 
allowed the party to forfeit the sum of 
Rs. 2,50,000/- by way of earnest money. 
which was 25 per cent of the contracted 
price. In the present case the entire scm 
of Rs. 10001/~ was paid by way of earnest 
money, as such I am of the opinion that 
the defendants are entitled to forfeit the 
said sum in view of the facts as stated 
above, 


18. In the case reported in AIR 1970 
SC 1955 (Maula Bux v, Union of India), 
it has been held that “earnest money is a 
part of the purchase price when the 
transaction goes forward: it is forfeited 
when the transaction falls through, 3y 
reason of the fault or failure of the ven- 
dee” In that case it was held 
“an amount deposited by the contrac- 
tor as security for guaranteeing due per- 
formance of contract for supply of goads 
cannot be regarded as earnest money.” 
It further held that 


“Section 74 of the Contract Act applies 
where compensation for breach of can- 
tract, a penalty is stipulated for due per 
formance of the contract,” 

“Forfeiture of earnest money under a 
contract for sale of property, movable or 
immovable, if the amount is reasonable, 
(the. case) does not fall under S, 74 of tae 
Contract Act,” 

19. In view of the facts and the law 
as stated above.I answer the issues in the 
manner following :— 


I answer the issues Nos, 1, 2, 3, 4,5 aad 


6 in the negative as such I dismiss this 
suit with costs a 
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Limitation Act (36 of 1963), Art. 26 — 
Account stated — Essence of — Case of 
banker and customer — Letter confirming 
balance due — Held to be account stated 
on facts, 

The essence of an account stated is 
that the parties must apply their respec- 
tive mind in the account itself. They must 
so apply their mind that they would be 
in a position to strike a balance which 
both parties must agree as the balance 
amount due, When the document states 
that the party admitted the balance due 
the same would surely signify that the 
said party went through the account. 
Otherwise, it could not be possible for a 
party to arrive at the balance amount 
due, There is no reason why the respec- 
tive parties while sitting in their 


respective business places could not 
apply their mind on the respec- 
tive accounts in which items of 


eredit and items of debit would be 
written and the party from whom the 
balance amount would be due could not 
confirm in writing that such and such 
amount was confirmed to be due, If that 
would be done, why couldn’t it ‘be said 
to be an account stated? It is the appli- 
cation of the mind by both the parties 
and adjustment of account which would 
be done by the respective parties in-order 
that they may arrive at the particular 
figure which would be the amount re» 
presenting the balance amount due. 
After the balance is correctly struck then 
the question of liability is determined 
and the question of agreement would 
come up. When the parties signed such 
an account or confirmed the same then 
such a document implied a promise to 
pay and that constituted a new cause of 
action. That would arise out of the 
mutual promise on’ either side that 
mutual debts had been discharged leav- 
ing a balance due in favour of the party, 
The entire such transaction would be 
evidenced by the document which would 
be signed by the party. AIR 1934 PC 1473 
AIR 1934 PC 144 and ATR 1968 Cal 292 
Rel. on, (Para 16) 

In the case of a banker and a customer 
particular transaction could constitute 
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an account stated even though the con- 
stituent did mot sign either. the bank’s 
books where the transaction had been 
entered or on a document containing the 
entire statement of account, (Para 17) 


Anno: AIR Comm, Lim, Act (5th Edn), 
‘Art, 26 N. 2, 10, 
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RAMENDRA MOHAN DATTA, J.:— 
This appeal has been preferred from the 
judgment and decree dated Dec, 16, 1968 
passed by K, L, Roy, J, 


2, The plaintiff respondent the then 
Central Bank of India Limited, now 
Central Bank of India, filed the suit 
against the appellant Bengal Credit Cor- 
poration for a sum of Rs, 33,311.14 p 
due on account of the dealings and 
transaction between the parties up to 
Dec, 31, 1964, inter alia, on the ground 
that the said accounts were adjusted 
and/or stated in writing 
Jan. 11, 1965 and upon such adjustment 
and/or account stated a sum of 
Rs. 32,708.05 was found due and owing 
from the defendant to the plaintiff. The 
learned trial Judge held that the plain- 
tiffs claim is based on an account stated 
in writing (exhibit ‘E’), and as such, no 
part of the claim of the plaintiff is bar- 
red by the law of limitation. In the pre- 
mises, the learned trial Judge passed a 
decree for Rs, 32,708/- with interest, 


3. The point for consideration in this 
appeal is whether the document, exhibit 
'E' being the letter dated Jan. 11, 1965 
could be held to be an account stated 

under . Art, 26 of the Limitation Act, 
1963. - 
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on or about- 


ALR, 


4, The said Ext, “E” is set out as 


follows i 
“Under Certificate of Posting 
Duplicate 
_ THE CENTRAL BANK OF INDIA 
LIMITED 


Registered Office: Mahatma Gandhi Road, 


Bombay-1, 
33, Netaji Subhas Road, 
Place = Calcutta 
Date = 11-1-1965, 
M/s. Bengal Credit Corporation 
9, India Exchange Piipa; 
Calcutta 
Sir, . 

We beg to inform you that the interest 
on your Hire Purchase Account with us 
up to 31st Dec, 1964 amounts to Rupees 
567,69, You are requested to pay in this - 


‘amount at your earliest convenience. 


The Balance in your account on that 
day was Rupees 32,708.05 P, including 
interest and we held the following secus 
rities against this account on that day, 

We shall be obliged if you will kindly, 
confirm the correctness of the securities 
and the balance in the: account returning 
us of the duplicate advice attached here- 
to duly stamped and signed in the spaca 
provided in it for the: same, 

Yours faithfully, 
Sd/~ TWlegible 


Agent, 

Securities = 

Demand Pronote dated 26~6-58, 

Letter of Continuity dated, 

Letter lien Dated, 

Govt, Securities, shares scrips etc, as 

under $ 

Hire purchase agreement, 

We hereby confirm the correctness of 
the securities mentioned above and that. 
the balance now due by me/us in the 
above account against the said securities 
inter alia is Rs. 32,708.05 as at 31-12-64, . 

For Bengal: Credit Corporation. 
Sd/- Bhagawati Prasad Ganariwala,: 
. Partner, ' 
: 19-1-65," 
(india Revenue 10 np.) 


5. It would appear from the above 
that fhe said document was sent to the 
constituent and the same was signed by. 
the partner Bhagwati Prasad Ganariwala 
on Jan. 18, 1965 confirming the balance 
due as on Dec, 31,1964 on a revenue) 
stamp of 10 np. 


6. It is in evidence  before’us ‘that 
similar letters used to be. sent by the | 
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bank to the constituent periodically amd 
the same would be returned to the bank 
by the constituent after putting ther 
signature on revenue stamps but it s 
significant to note that in every such 
letter the language of the last paragraph 
of the letters was different from the lan« 
guage used in Ext, E in so far as tla 
confirmation portion thereof was coz 
cerned. The other identical letters which 
are Exts. F, G and H series contained -n 
the following printed writing immediat=+ 
ly after such securities were mentioned 
in such letters -—~ 

“P, S, If we do not hear from you 
anything to the contrary within a week 
from the receipt of this letter we shell 
conclude that you admit the statement 
of above securities held by us on your 
account as correct.” 
Underneath the said writings the const- 
tuent’s said partner Bhagwati Prasad 
Ganariwalla for the Bengal Credit Cor 
poration put his signature on a revenue 
stamp of 10 naya paise. 


7. Ganeriwalla gave evidence befo-a 
the trial Court, In answer to questions 
put in cross~examination the witness said 
that there was a loan account with tha 
Central. Bank of India wherefrom certan 
amounts were withdrawn from time -o 
time and certain amounts also used <o 
be deposited from time to time. There 
were in fact two accounts, one cash crz- 


dit and the other current account, Tha 
amounts. which would be witk- 
drawn would be debited in tke 


firm’s account book as also by the bark 
in the said cash credit account but when 
the money would be deposited by tke 
firm the same would be entered in tke 
current account and not in the loan ac- 
count. As and when the same would te 
transferred to the loan account the sans 
would be credited to the firm’s cash cre- 
dit account. After adjustment of tks 
debit entries against such cash credit en- 
tries, the balance position of the lom 
account could be ascertained, In answer 
to question 287 the witness said that La 
had never doubted the account prepared 
by the bank and so he never wrote ary 
letter expressing any doubt as to tke 
correctness of the sum of money mer- 
tioned in the documents being Exts, E, 
F, G and H series. 


8. In examination-in-chief he said in 
answer to questions 109 to 112 as fob 
lows :— 

"109, Q Did you ask the agent whet 

P - . was the amount due? - 
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A, I did not. I came to know 
when I signed in 1965 that 
some money was due about 
Rs. 30,000/-. 


110, Q. You came to know that at 
the time of signature ? 
A, Yes. 
111, Q. You found the figure and 
then you signed it? 
A. Yes. . 
“412. Q. You had then no reason to 
doubt as to the correctness 
of it? 
A, The bank did not represent 


any false statement.” 


From the nature of evidence given by 
the witness it can safely be inferred 
therefrom the witness himself enquired 
into the accounts found the amount men~ 
tioned as balance due to be correct and 
then only he put his signature on the 
said Ext, ‘E’. His definite case is that the 
bank did not represent any false state~ 
ment, That he used to go to the bank 
would be evident from the answer to 
question 107 which read as follows :— 


"107, Q On what basis did you ask 
your partners to pay some 
amount of money? Were 
you talking on air? 

‘A, Whenever I went to the 

bank the Agent told me that 

~ some amount was due, and 

why did not you square 
up this account.” 


From that answer it appears that the 
question of finally adjusting the account 
was discussed from time to time. In 
other words, the bank intended not to 
enter into any further transactions with 
Bengal Credit Corporation, That it want~ 
ed to finally close the account would 
also be evident from Exhibit ‘E’ where 
the bank wanted confirmation of the 
balance due and the constituent also 
confirmed the same after checking the 
account, 


9. Apart from the above oral evis 
ence of Ganeriwalla, in my opinion, 
Ext, E itself contains the intrinsic evid- 
ence that parties went into their respec- 
tive accounts and after they found the 
same to be correct they both arrived at 
the amount being the balance due as on. 
31st Dec., 1964. It is only if the parties go 
through the account then only they can 
arrive at the figure which they call to be 
the balance due. Furthermore, Ext. E 
also shows that Ganeriwalla put his sig- 
mature as the partner of the appellant 
firm on a revenue stamp, The question 
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arises why. did he do so? The point 
that arises from these facts and the 
evidence before this Court is, can an 


implied promise to pay be found from 


all these materials 
Court ? 


10. In the case of Hiralal v. Badku- 
lal reported in AIR 1953 SC 225 the 
Supreme Court considered the meaning 
of the expression “balance due”, “aca 
count adjusted” and “balance struck”, 
The Supreme Court approved the Lahore 
case in the case of Kahanchand Dularam 
v. Dayaram Amritlal, ATR 1929 Lah 263 
where it was observed: 


“that the three expressions “balance 
due”, “account adjusted” and “balance 
struck” must mean that that the parties 
had been through the account.” 
The appellant's partner Ganeriwalla fur- 
ther stated im cross-examination in 
answer to questions 142 to 154 that the 
appellant firm had a pass book in its cur- 
rent account, Whatever amount would 
be debited to the account of Bengal 
Credit Corporation the same would be 
mentioned in the pass book, According 
to the witness the bark could do it. The 
witness admitted that in the firm there 
were accountants who told him what 
was the position of the account and how 
much was due to the bank. He would 
also know how much amount was being 
withdrawn from that account. If any 
amount would be transferred from the 
current account to the loan account that 
would also be mentioned in the pass 
book, Thereafter in answer to questions: 
160 to 162 the witness said as follows :—~ 

“160. Q. You have told my Lord that 
you had stated to the agent of Central 
Bank that after squaring up the accounts 
of the other two concerns you would 
square up the accounts of Bengal Credit 
Corporation ? 

A. I did not promise that. I assured 
~ that I would try to meet the partners, 

161. Q. Did you make any attempt 
to fulfil your assurances? i 

A. I failed, 

162. Q. What attempt did you make? 


A. I visited Bombay and met my 
partner and he told me that there were 
still outstandings from parties of Bengal 
Credit Corporation and he asked me to 
try for the recovery of that money and 
pay to the bank; he also said that after 
that they would see,” 

In question 166 the witness admitted 


that he met the agent who asked him 
why he was not adjusting the account, 


placed before this 
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That answer would show that the ques« 
tion of adjustment was discussed by the 


‘bank and the bank intended to finalise 


the account so far as this constituent 
Was concerned, 


IL As to what is an account stated in 
connection with the transactions between 
the banker and the customer had been 
very lucidly discussed in the judgment 
of the Judicial Committee in the case of 
Bishun Chand v, Girdharilal reported in 
AIR. 1934 PC 147 also reported in 61 Ind 
App 273. At page 282 of the Indian Ap- 
peals Lord Wright observed: 


“Indeed, the essence of an account 
stated is not the character of the items 
on one side or the other, but the fact 
that there are cross items of account and 
that the parties mutually agree the 
several accounts of each and, by treating 
the items so agreed ‘on the one side as 
discharging the items on the other sida 
protanto, go on fo agree that the balance 
only is payable, Such a transaction is-in 
truth bilateral, and creates a new debt 
and a new cause of action, There are 
mutual promises, the one side agreeing 
to accept the amount of the balance of 
the debt as true (because there must in 
such cases be, af least in the end, a cre- 
ditor to whom the balance is due) and 
to pay it, the other side agreeing the 
entire debt as at a certain figure amd 
then agreeing that it has been discharg- 
ed to such and such an extent, so that 
there will be complete satisfaction on 
payment of the agreed balance, Hence, 
there is mutual consideration to support 
the promises on either side and to consti- 
tute the new cause of action. The account 
stated is accordingly binding, save tha 
it may be reopened on any ground for 
instance, fraud or mistake—which would 
justify setting aside any other agree- 
ment. In Ashby v. James, (1843) 11 M & 
W 542 (the leading authority for the 
rule that though some of the items are 
barred by limitation, a settlement of 
accounts including these items is none 
the less binding. Alderson B. thus sum< 
med up the position: “Here, the striking 
of a balance between the parties is evi- 
dence of an agreement that the items of 
the defendants account should be set 
off against the earlier items of the plain- 
tiffs, leaving the case unaffected either 
by the Statute of Limitations or the set 
off,” 


12. The Judicial Committee found 
that there could be ‘settled ‘or stated- acs 
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count between the banker and the cus- 
tomer, At page 284 it is observed 


“The closest parallel, however, to the 
case presented in this appeal is that cf 
accounts between banker and customer} 
that relationship is one of debtor and 
creditor, the banker being the debtcr 
when the account is in credit, and tke 
. customer being debtor when the account 
is overdrawn. It has not been doubted 
‘that in law there can be a settled cr 
stated account between banker and cus- 
tomer; what has been questioned is whe- 
ther the acceptance by the customer 
without protest of a balance struck in 
the pass book constitutes a settled ac- 
count, but the question has had refer- 
ence merely to the issue whether such a 
settlement can be inferred as a matter 
of fact from the passing backward ard 
forward of the pass-book. The legal com- 
petence of such a settlement, if mada, 
is not questioned. In Blackburn Buildirg 


Society v, Cunliffe, Brooks & Cha. 
(1883) 22 Ch D 61, 71 Lord Se- 
borne said: Nor can they (bar- 


kers) have the benefit of the doctrire 
that a passbock passing to and from 
is evidence of a stated and settled 
account,” On the other hand, in Vagliaro 
v. Bank of England (1889) 23 QBD 243 
Bowen L. J. rejected the idea thet 
there had been a settlement of ac- 
count between the customer and the 
bank, but he did so purely on the 
ground, as he stated, that “there was no 
evidence what as between a customer 
and his banker is the implied contract 
as to the settlement of account by suca 
dealing with the pass-book.” It is clear- 
ly involved in these observations thet 
there can in law be a settlement of ac- 
count as between banker and customer, 
and that this is the law, is constantly 
assumed and acted upon in practice; but 
in such cases the dealings are purely 
financial on each side and consist af 
money credits and debits, in the cours2 
of which one side may never be able to 
to sue the other for a demand or claim 
because he is always in debt to th: 
other, though, if sued for the whol® 
debt, he could avail himself of payments 
he has made in partial reduction of the 
debt on running account, though merel« 
by way of set off or counter-claim. The 
customer in such cases may have had a 
continuous overdraft, and be in this res- 
pect in the same position as the respon- 
dents on the account in question. But ic 
would be an unfortunate restraint on 
legitimate and ordinary business rela- 
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tions if the law were to say that an ac- 
count could not be mutually stated and 
agreed between parties in such rela- 
tionship. Their Lordships do not think 
that such is the law for the reasons and 
on the authorities they have set out; 
they think after a careful examination 
of all the relevant provisions of the 
Act, that the same conclusion governs 
the meaning of the term “account stated” 
‘in Art. 64 of the Limitation Act: there 
is no definition of the term in the Act.” 


13. The nature and essence of an ac- 
count stated came to be. considered by 
the Judicial Committee also in the case 
of Siqueira v, Noronha, reported in AIR 
1934 PC 144: 38 Cal WN 813. It was 
considered that the trial Court wrongly 
proceeded on the footing that an account 
stated amounted to an implied promise 
to pay without consideration. The account 
in that case went back: to the whole 
period of 1913 and related to items of 
transactions which happened long before 
the period of 3 years. It could not be an 
acknowledgment because the same was 
to be within the period of 3 years, Sec- 
tion 25 (3) of the Indian Contract Act 
could not have any application because 
the promise with which we are concern- 
ed with in an account stated although in 
writing is an implied promise andsucha 
promise would not be covered by the 
said sub-s. (3) of S. 24, Lord Atkin 
observed :-— 


“What has been forgotten is that there 
are two forms of account stated. An 
account stated may only take the form 
of a mere acknowledgment of a debt, and 
in those circumstances, though it is quite 
true it amounts to a promise and the 
existence of a debt may be inferred, 
that can be rebutted, and it may very 
well turn out that there is no real debt 
at all, and in those circumstances there 
would be no consideration and no bind- 
ing promise. But on other hand, 
there is another form of account stated 
which is a very usual form as between 
merchants in business in which the ac- 
count stated is an account which con- 
tains entries on both sides, and in which 
the parties who have stated the account 
between them have agreed that the 
items on one side should be set against 
the items upon the other side and the 
balance only should be paid; the items 
on the smaller side are set off and deem- 
ed to be paid by the items on the larger 
side, and there is a. promise for good 
consideration to pay the balance, arising 
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from the fact that the items have been 
so set off and paid in the way described, 
Probably the best authority for that defi~ 
nition on an account stated is that which 
was selected by Viscount Cave in tha 
case of Camillo Tank Steamship Co. Ltd, 
v. Alexendria Engineering Works, (1921) 
38 TLR 134 which was in the year 1921, 
although the account in that case was 
not an account of the nature described, 


because it was merely a repairer’s ac~’ 


count, with the items probably only on 
one side. Viscount Cave, in dealing with 
the various descriptions in law of ac- 
count stated goes on to cite this passage 
at page 143 :— 

“There is a second kind of account 
stated where the account contains items 
both of credit and debit, and the figures 
on both sides are adjasted between the 
parties and a balance struck. This is cal- 
led by Mr, Justice Blackburn, in Laycock 
v. Pickles, (1863) 4 E & S 497 “a real 
account stated”, and he describes jt as 
follows : 


“There is a real account stated, called 
in old laws incimal xompulascent — that 
is to say, when several items of claim 
are brought into account on either side, 
and, being set against one another, a bal~ 
ance is struck, and the consideration for 
the payment of the balance is the dis- 
charge of the items an each side. It is 
then the same as if each item was paid 
and a discharge given for each, and in 
consideration of that discharge the bal- 
vance was agreed to be dua. It is not 
necessary in order to make out a real 
account stated, that the debts should be 
debts in praesenti, or that they should be 
legal debts. I think equitable claims 
might be brought into account, and I am 
mot certain that a moral obligation is 
not sufficient. It is to be taken as if the 
same had been really paid down on each 
side, and the balance is recoverable as 
if money had been really taken in satis- 
faction, subject to this, that where some 
of the items are such that if they had 
been actually paid, the party paying them 
would have been able to recover item 
back as on a failure cf consideration, the 
account stated would be invalidated.” 


14. Applying the above principle to 
the facts of the case before the Judicial 
Committee the Board found that it was 

a plain case of a promise made to pay. 
the balance for a good consideration. 

15. The only other case which had 
dealt with this point was the case of 
Durga Prasad v. Fateh Chand, reported 
in 72 Cal WN 416; (AIR 1968 Cal 292), 


A. L R. 
This was another Bench decision of this 
Court which dealt with the aforesaid 
Privy Council decisions. We respectfully 
agree with the said decision. There also 
the question arose whether the docu< 
ment which was used as evidence of ac+ 
count stated must contain such items of 
credit and such items of debit. The said 
Bench observed at page 422 (of Cal 
WN) : (at pp. 295-96 of ATR): 


“That contention is repealed by the: 
observations of Lord Atkin as also by 
the observations of Lord Wright. If the 
document relied on by a party as evi- 
dence of account stated had to contain 
both items of credit and items of debit 
to show as to how the balance was arriv~ 
ed, Lord Atkin would not have made 
the observation that an account stated 
may (also)? take the form of mere ac« 
knowledgment of a debt. Lord Atkin 
said that another kind of account stated 
would contain entries on both sides, 
Again Lord Wright stated in Bishnu 
Chand’s case that the essence of an ac~ 
count stated was not the character of 
the items on one side or the other buf 
that there were cross items and the 
parties mutually agree that the items 
will the discharged and there would be 
in the end an agreement to pay the bal~ 
ance payable. The essence of an account 
stated is to take an account and then 
an agreement is made between the par~ 
ties to constitute the new cause of action 
spelt out of the mutual -consideration to 
support the promises on either side that 
mutual debts have been discharged leav- 
ing a balance due in favour of the party. 
Then comes the document. If the docu- 
ment does not support the transaction 
and the real character of account stated, 
it will fall outside the true character of 
account stated,” ‘ 


Before the said Bench the facts relating 
to the account stated were that the 
plaintiff alleged that the defendant Fateh 
Chand Kanoi for himself and as autho- 
rised by his son Amin Chand Kanoi ac- 
knowledged and/or entered the sum due 
to the plaintiff unconditionally in a writ- 
ing signed by him for self and as autho- 
rised agent of Amin Chand Kanoi. The 
appellant further alleged that a sum of 
Rs. 8,602/- was due and owing on the 
basis of the account adjusted and/or 
stated. It would clearly appear from the 
facts of that case that there also the en- 
tire account was not embodied in the 
document which is relied on as evidence 
of account stated. The plaintiff appellant 
succeeded im the appeal as such a docus 
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ment was held to have amounted to a 
account stated. 

16. Mr. Panja appearing on behalf ef 
the appellant contends that an account 
stated differs from a mere acknowledg~ 
ment in that the signature of the defer- 
dant has to be put either in the plaix- 
tiff's books of account or in some doce 
ment in which the entire transaction hed 
been set out, In my opinion, that contex- 

_|tion cannot succeed. The essence of = 
account stated is that the parties must 
apply their respective mind in the ax 
count itself, They must so apply thew 
mind that they would be in a positi 
to strike a balance which both partis 
must agree as the balance amount due. 
As observed by the Supreme Court thst 
when the document states that the par-y 
admitted the balance due the same woud 
surely signify that the said party’ we-t 
through the account. Otherwise, it coud 
not be possible for a party to arrive = 
the balance amount due. I do not see 
any reason why the respective parti=s 
while sitting in their respective busines 
places -could not apply their mind an 
the respective accounts in which items 
of credit and items of debit would te 
written and the party from whom tke 
balance amount would be due could not 
confirm in writing that such and such 
amount was confirmed to be due. If thet 
would be done, why couldn’t it be said 
to be an account stated? It is the appE- 
cation of the mind by both the partizs 
and adjustment of account which woud 
be done by the respective parties in ord=r 
that they may arrive at the particular 
figure which would be the amount repr= 
senting the balance amount due. Aft=r 
the balance is correctly struck then tke 
question of liability is determined ard 
the question of agreement would come up, 
When the parties signed such an accouzt 
or confirmed the*same then such a doce 
ment implied @ promise to pay and thst 
constituted a new cause of action, Tht 
would arise out of the mutual promise 
on either side that mutual debts had been 
discharged leaving a balance due in 
favour of the party. The entire suca 
transaction would be evidenced by tha 
document which would be signed by the 
party. 


17. In the case of a banker and a 
customer I do mot see any reason why a 
transaction like the one which was doma 
in the facts of this case could not com 
stitute an account stated even thouga 
ithe constituent did not sign either the 
bank’s books where the transaction had 
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been entered or on a document contain- 
ing the entire statement of account, 
There is sufficient evidence on record to 
arrive at the finding that both the par- 
ties applied their mind and finally arriv~ 
ed at the balance amount due as on 
December 31, 1964 as would be evidenc- 
ed by Ext. ‘E’ in this case. The evidence 
suggests that Ganeriwalla came to the 
bank, talked about the question of final 
adjustment of the account, went through 
the account himself and after receiving 
Ext. E satisfied himself with reference 
to their own books of account and after 
consulting the accountants of the firm 
that the balance was correctly arrived 
at after mutual adjustment of credits and 
debits after having thus satisfied himself, 
signed Ext, E and confirmed that the 
balance amount due was Rs, 32,708.05 in- 
cluding interest as on Dec. 31, 1964. 
Upon signing the said confirmation letter 
on Jan. 18, 1965 on a revenue stamp of 
10 paise he sent the: same to the bank, 
The document, Ext, E as observed here~ 
inabove, signified that the constituent 
being the appellant firm made an im- 
plied promise to pay the said ae 

a 
meant business and did not execute the 
said Ext. E as a mere formality. He 
thereby re-established the relationship 
of a debtor and a creditor in respect of 
the said sum. This is not a case where 
the appellant firm would contend that 
the account stated was made under mis- 
take or fraud. That would have been a 
different matter, But that is not the case 
before us. 


18. In my opinion, there is clear evi- 
dence in this case that the parties in- 
tended to close their account but the 
same could not actually be closed be~ 
cause the payment had not been made, 
In fact, no further transaction took place 
thereafter except that the interest 
amounts were debited and entered since 
Dec. 31, 1964. 

19. It is recorded that Mr. Panja did 
not challenge the finding of facts arrived 
at by the learned trial Judge. He only 
proceeded on the basis that Ext. E did 
not constitute an account stated and’ his 
contention was that on a true construc- 
tion it would not be held to be an ac- 
count stated under Art, 26 of the Limi- 
tation Act, 1963. 


20. That being so, it must be held 
that the learned Judge rightly decided 
that the document dated Jan. 11, 1965 
which was confirmed on Jan. 18, 1965 


(Ext, E) could be relied on as account 
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‘stated in writing and in decreeing the 
suit. The result, therefore, is that the 
appeal must be and is hereby dismissed 
with costs. 
HAZRA, J.: -- I agree, 
; Appeal dismissed, 
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Valley Refractories Pvt, Ltd, and an- 
other v, K. S. Garewal, 

Matter No. 102 of 1973, D/- 7-4-1978. 

Coal Mimes (Nationalisation) Act (26 
of 1973), Ss. 2 (b) and 3 — Coal mine — 
Vesting of in Central Government — 
Weigh-hridge installed in the area vests 
in the Government — (Interpretation of 
Statutes — Social legislation). 


The weigh-bridge would come within 
the purview of the term ‘coal mine’ and 
the right, title and interest and the 
ownership of the weigh bridge vests in 
the Central Government by virtue of 
S, 3, AIR 1966 SC 1995, Rel, on, 

(Para 2) 

It is well settled that penal statutes 
should be construed very strictly. The 
provision like the Coal Mines (Nationa- 
lisation) Act, 1973 is an economic and a 
social welfare legislation and is not a 
penal provision as such though its effects 
are affecting properties of some persons. 
There must of course be a presumption 
in favour of Art. 31 af the Constitution 
which provides that no man should. be 
deprived of his property except by the 
authority of law. Beyond that there is 
no presumption in favour of right to 
hold property in construing provisions 
of this nature, (Para 1) 


Assuming that weigh-bridge was not 
used for extraction of coal or for mining 
operations and it-is used after the coal 
has been extracted for the purpose of 
transport or sale of the coal and it was 
an equipment in and adjacent to a mine, 
then it comes within the definition of the 
term “coal mine” as defined by S. 2 (b) 
of the Coal Mines Provident Fund and 
Bonus Schemes Act (1948) and conse- 
quently the right, title and interest of 
the owner in relation to that object 
would be the right, title and interest 
of the owner in relation to a coal mine 
and the same will by virtue of sub-s. (1) 
of S. 3 vests in the Central Government. 

(Para 1) 
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ORDER: — In this application under 
Art. 226 of the Constitution the peti- 
tioners Valley Refractories Private Limi- 
ted and one Bajrang Prasad Agarwal 
contend that the weigh-bridge which is 
alleged to be belonging to Valley Refrac« 
tories Pvt. Ltd. situate in the village . 
Merha Mouza, Police Station and Post 
Office Chirkunda in the District of 
Dhanbad has not vested in the Central 
Government under S. 3 of the Coal 
Mines (Nationalisation} Act, 1973. For 
the purpose of this application it is not 
necessary to refer to many facts, The 
petitioner No. 1 company contends that 
it is the owner of the weigh-bridge and 
the said weigh-bridge according to the 
petitioners, is situate fn the plot of land 
on which the said refractory plan? has 
been installed by the petitioner No, 1. 
Nirmal Chandra Das in his affidavit 
affirmed on 30th Aug., 1973 on behalf of 
the respondents, states that the land 
over which the weigh-bridge is situated 
is within the leasehold of Merha Colliery, 
the management of which was taken 
over by the Coal Mines Authority. There 
is no dispute that the said weigh-bridge 
was used for weighing coal extracted out 
of the Merha Collieries, In order to ap- 
preciate the contention if is necessary 
to refer to S.3 of the Coal Mines 
(Nationalisation) Act, 1973 which is as 
follows : 

“3. Acquisition of rights of owners in 
respect of coal mines — 


(i) On the appointed day, the right, 
title and interest of the owners in rela- 
tion to the coal mines specified in the 
Schedule shall stand transferred to, and 
shall vest absolutely in the Central Gov~ 
ernment free from all incumbrances, ` 


(2) For the removal of doubts, it is 
hereby declared that if, after the ap- 
pointed day, the existence of any other 
coal mine comes to the knowledge of the 
Central Government, the provisions of 
the Coal Mines (Taking Over of Manage- 
ment) Act, 1973, shall until that mine is 
nationalised by an appropriate legislation, 
apply to such mine.” 


Section 2 of the Act provides the definis 
tion and under cl, (b) of the said section 
‘coal mine’ means a mine in which thera 
exists one or more seams of the coal, 
Clause. (h) of S. 2 defines “mine” and tha 
relevant part of the same is as follows:-~« 
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“(h) ‘mine’ means any excavation 
where any operation for the purpose of 
searching for or obtaining minerals kas 
been or is being carried on, and in- 
cludes— 


x x x x 

(vi) all lands, buildings, works, adits, 
levels, planes, machinery and equipments, 
instruments, stores, vehicles, railways, 
tramways and siding in or adjacent ta 2 
mine and used for the purposes of tne 
mine; 

(vii) all workshops (including buildings, 
machinery, instruments, stores, equip- 
ment, of such workshops and the lands 
on which such workshops . stand) in ar 
adjacent to, amine and used substan- 
tially for the purposes of the mine or a 
number of mines under the sam? ma- 
nagement; 


x x x x 
(xi) all Iands and buildings (other than 
those referred to in sub-cl. (x)), wherever 
situated, if solely used for the location 
of the management, sale or liaison off- 
ces, or for the residence of officers ard 
staff, of the mine; 


(xii) all other fixed assets, movab_e 
and immoveable, belonging to the’ owner 
of a mine, wherever situated, and cur- 
Tent assets, belonging to a mine, whether 
within its premises or outside, and alco 
any money lawfully due to such owner 
` in relation to the mine in respect of ary 
period prior to the appointed day.” 


The term ‘owner’ is not defined in tke 
Act, Therefore, the definition, in view cf 
cl. (o) of S. 2 of the Act, of ‘owner’ in 
the Mines Act, 1952 would be applicable. 
The said definition is provided by cl. (2) 
of S. 2 of the Mines Act, 1952 and the 
said definition reads as follows :— 


“(1) “owner”, when used in relation 
to a mine, means any person who is the 
immediate proprietor or lessee or occu- 
pier of the mine or of any part therect 
and in the case of a mine the business 
whereof is being carried on by a liquides- 
tor or receiver such liquidator or receiver 
and in the case of a mine owned by a 
company, the business whereof is beinz 
carried on by a managing agent, suca 
managing agent; but does not include a 
person, who merely receives a royalty, 
rent or fine from the mine, or is merely 
the proprietor of the mine, subject to 
any lease, grant or licence for the work- 
ing thereof, or is merely the owner ct 
the soil and not interested in the mine- 
rals of the mine, but any contractor for 
the working of a mine or any part there~ 
of shall be subject to this Act in lika 
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manner as if he were an owner, but not 
so as to exempt the owner from any 
liability;” 


On behalf of the petitioner if was con 
tended that the Valley Refractories Pvt. 
Ltd., which was the owner of the weigh- 
bridge in question could not be consi- 
dered to be the owner of right, title and 
interest in relation to any coal mine. It 
was urged that a weigh-bridge was no 
part of any coal mine as is generally 


understood. The weigh-bridge, it was 
further submitted, was not wholly or 
exclusively used for the operation of 


coal mine, It was further urged that the 
weigh-bridge was not required for ear- 
vying out any operation of mining or of 
extraction of coal from the mines. Ac- 
cording to the petitioners, what was 
vested was the right,. title and interest 
of the owners in relation to the coal 
mine. Therefore, anything which might 
be used in connection with certain ope- 
rations of mining was not coal mine, ac- 
cording to the petitioners. In this con- 
nection it was urged that it is important 
under S. 3 that what was acquired was 
the right, title and interest of the owner 
of the coal mine. According to the peti- 
tioners, the Valley Refractories Pvt. Ltd, 
could not be considered to be such an 
owner. It was emphasised, secondly what 
was being acquired was such right, 
title. and interest of the owner in rela- 
tion to a coal mine. It was urged that. 
the weigh-bridge could not be considered 
to be something which was in relation 
to a coal mine; and the third aspect, of 
5. 3 of the Act was that the coal mine 
must be one which was mentioned in the 
Schedule, There is no dispute that Merha 
colliery, in relation to which the weigh- 
bridge was used, is one of the coal mines 
mentioned in the Schedule to the Act. 
Counsel for the petitioners submitted 
that a statute of this nature should be 
strictly construed, He drew my attention 


‘to the observations in Maxwell on the 


Interpretation of Statutes 12th Edition, 
page 251, where Maxwell has observed 
that statutes which encroach on the 
rights of subjects, whether as regards 
person or property, are subject ta strict 
construction in the same way as penal 
Acts. There cannot be any dispute that 
a provision of this nature, as the Coal 
Mines (Nationalisation) Act, 1973, must 
receive strict construction. If there is any 
golden rule of construction or interpre- 
tation It is that the statutes must be read 
as a whole reasonably, fairly and strictly 
to find out the real intention of the legis- 
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fature. Maxwell further states that it is 
a recognised rule that the statutes should 
be interpreted, if possible, so as to res- 
pect rights of the citizens and 
therefore in case of ambiguity the con- 
struction which is in favour of the free- 
dom of individual should be adopted. 
There cannot be any dispute that in case 
of ambiguity any construction, which is 
in favour of the personal liberties of peo- 
ple should be favoured. But if by this 
observation it is meant that in case of 
ambiguity statutes should be construed 
with a presumption in favour of the right 
to hold property, I have my doubts 
whether such a presumption arises in 
India. There must of course be a pre- 
` sumption in favour of Art, 31 of the 
‘Constitution which provides that no man 
should be deprived of his property ex- 
cept by the authority of law. Beyond 
that there is no presumption in favour 
jof right to hold property in construing 
‘provisions of this nature. Counsel for the 
petitioner drew my attention to the ob- 
servation of the Supreme Court in the 
case of Motibhai F. P. & Co. v. Collec- 
tor, Central Excise, AIR 1970 SC 829 and 
he relied on certain observations at 
page 832 of the report in para 11. The 
said observations however would not in 
my opinion, be relevant because those 
observations were made in the context 
of forfeiture and the- forfeiture is a sort 
of penalty and itis well settled that 
penal statutes should be construed very 
strictly. The provisicn like the Coal 
Mines (Nationalisation) Act, 1973 is an 
economic and a social welfare legislation 
and is not a penal provision as such 
though its effects are affecting properties 
of some persons. Counsel for the peti- 
tioner drew my attention to the provi- 
sions of S. 26 and S. 24 of the Act in 
aid of the proposition that there might 
be different owners in respect of diffe- 
rent properties used im relation to a coal 
mine, This position in my opinion does 
not in any way affect the solution of the 
question whether weigh-bridge formed 
part of the coal mine. Counsel further 
submitted that definition cannot. affect 
vesting, The actual vesting must be con- 


trolled by the provisions of S. 3, but 
what has vested must be found out by 
the meaning given to the expression. ‘coal 
mine’ and that expression has to be 
found out by the definition in cl. (h) of 
S. 2 read with <l, (b) of S. 2. Counsel 
for the petitioner drew my attention toa 
decision of the Supreme. Court in the 
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case of State of Bihar v. S. K. Roy, AIR 
1966 SC 1995 where the Supreme Court 
was considering the definitions of Coal 
Mines Provident’ Fund and Bonus Sche- 
mes Act, 1948 as provided in S. 2 (b) as 
the same was amended by the Act of 
1965. Originally the expression ‘coal 
mine’ was defined as under: 


“2. (b) ‘Coal mine’ means any exca~ 
vation where any operation for the pur- 
pose of obtaining coal has been or is 
being carried on, and includes all works, 
machinery, tramways and sidings, whe- 
ther above or below ground, in or adja- 
cent to or belonging to a coal mine; 


Provided that it shall not include any 
part of the coal mine on which a manu- 
facturing process is being carried on un= 
less such process is a process for coke 
making or the dressing of minerals. 


An amended definition was. provided by 
the Coal Mines Provident Fund & Bonus 
Schemes (Amendment) Act, 1965 and the 
same was as follows :— 

“(2) for cl. (b), the following clause 
shall be substituted, namely;— 

(b) ‘coal mine’ means any excavation 
where “any operation for the purpose of 
searching for or obtaining coal has been 
or is being carried on, and includes :— 

(i) all borings and bore holes; 

(ii) all shafts, In or adjacent to and 
belonging to a coal mine, whether in the 
course of being sunk or not; 

(iii) all levels and inclined planes in 
the course of being driven; 

XXX XXX . XXX 

(v) all conveyors or aerial rope-ways 
provided for bringing into or removal 
from a coal mine of coal or other arti- 
cles or for removal of refuse therefrom} 

(vi) all adits; levels, planes, machi« 
nery works, railways tramways and sid- 
ings, in or adjacent to and belonging to 
a coal mine. 

(vii) all workshops situated within the 
precincts of a coal mine and under the 
same management and used for purposes 
connected with that coal mine or a num- 
ber of ‘coal mines under. the same ma- 
nagement; i 

— XXX XXX | KRX 

(ix) all power stations for supplying 
electricity for the purpose of working 
coal mine or a number of coal mines 
under the same management; _ 

(x) any premises for the time being 
used for depositing refuse from a coal 
mine, or. in which any operation in con~ 
nection with such refuse is being carried 
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on, being premises exclusively occupied 
by the employer of the coal mine; 
XXX XXX XXX 


(xiii) any premises in or adjacent to. 
and belonging to a coal mine on which 
any plant or other machinery connect2d 
with a coal mine is situated or on which 
any process ancillary to the work of a 
coal mine is being carried on;” 


The Supreme Court observed that the 
word ‘or’ must be read to mean ‘ar’ 
and any works, machinery,. tramways 
and sidings not appertaining to a coal 
mine in the sense of ownership could rot 
come within the meaning of the expres~ 
sion ‘coal mine’ as given in the first part 
of cl. (b) of S. 2. But the Supreme Court 
emphasised that the expression “belorg~ 


ing to a coal mine” was the controlliag . 


expression governing all aspects of the 
matter, Significantly, in the instant cese 
before me there is no need of an item 
covered: by sub-cl. (vi) or sub-cl. (vii) to 
belong to the coal mine. What is required 
is that it should be “used for the pur- 
pose of the mine”. So, if the items mæn- 
tioned in sub-cls, (vi) and (vii) are in or 
adjacent to a mine and are used for the 
purposes of the mine, they would come 
within the ambit of the definition of ‘ceal 
mines’ as defined under the Act. Coun:el 
for the petitioners, as I have mentioned 


before, emphasised that weigh-bridge was 


not used for extraction of coal or for 
mining operations, Assuming that that is 
so, even if weigh-bridge is used 
the coal has been extracted for the pur- 
pose of transport or sale of the coal and 
it was an equipment in and adjacent to 


amine, then, in my opinion, it cores 
within the definition and if it comes 


within the definition of a coal mine, then 
the right, title and interest of the owrer 
in relation to that object would be the 
tight, title and interest of the owner in 
relation to a coal mine and the same 
‘Iwill by virtue of sub-see. (1) of S. 3 
vest in the Central Government. Coun- 
sel also urged that it was no part of the 
duty of the Court to fill in any omissibn 
in ‘the provisions of the Act. He drew 
my attention to the observations of the 
Supreme Court in the case of Sm. Hira 
Devi v. District Board, 
AIR 1952 SC 362, In my opinion, the szid 
proposition does not affect the question 
germane in the present case. 


2. In the view I have taken on the 
definition, in my opinion, the weigh- 
bridge would come within the purview 
of the ‘coal mine’ and the right, title and 
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interest and the ownership of the weigh- 
bridge vests in the Central Government 
by virtue of S, 3. 


3. I make it, however, clear that I 
have not decided about the rights of the 
petitioners in respect of water supply in 
this case, which were not pressed before 
me, 


4. In view of the aforesaid reasons, 
this application fails and is, accordingly, 
dismissed, Rule Nisi is discharged. In- 
terim order, if any, is vacated, There 
will, however, be no order: as to costs, 


5. There will, -however, be a stay of 
“operation of this order for three weeks. 
Application dismissed, 
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M/s. Apeejay (P) Lid. Petitioner v, 
Union of India and others, Respondents. 
Civil Rule No. 6023 (W) of 1977, D/- 
10-3-1978. l 


Constitution of India, Art. 226 —— Con- 
tractual rights — Fulfilment of condition 
precedent of contract depending on ap- 
proval of Government — Disapproval 
without giving reasons — Whether can 
be challenged under Art. 226. 


Where the fulfilment of condition pre- 
cedent of a contract does not depend 
upon the act of the contracting parties 
but depends upon the approval of the 
Central Government and such conditions 
are the requirement. of a statute, in that 
case either of the contracting parties has 
a right to challenge the decision of dis~ 
approval of the Government on the 
ground that in the impugned decision no 
reasons are recorded, or reasons so re~ 
corded are irrelevant or they have no 
rational nexus to the object or such rea- 
sons are coloured by policy or expedi- 
ency; in such a case the Court is com- 
petent to set aside such a decision in a 
writ proceeding. Case law discussed. 

(Para 31) 


The agreement between a non-resident 
company and a resident company provi- 
ded for the sale of assets of the former 
to the latter, and the agreement natu- 
rally required permission of the Reserve 
Bank under S. 29 of the Foreign Ex- 
change Regulation Act, 1973, sub-s, (2): ` 


EV/HV/B088/78/JHS 
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(c) whereof provides that an opportunity 
of hearing should be given to the parties 
concerned before refusing the permission. 
The Reserve Bank, however, referred the 
parties to approach the Central Govern- 
ment for its approval. The Central Gov- 
ernment passed the impugned order dis- 
approving the agreement without giving 
any reasons and withaut giving an op- 
portunity to either of the contracting 
parties to present their cases before it. 
Held, it was clearly evident that un- 
less the Central Government accords ap- 
proval, the Reserve Bank shall not grant 
permission to the agreement. So, the 
Central Government in all practical pur- 


poses usurped the powers similar to those. 


under S. 29 of the Foreign Exchange 
Regulation Act, It was not merely the sub- 
jective satisfaction of the Central Gov- 
ernment either to accord approval or 
disapproval of an agreement but it re- 
quired objective consideration taking into 
account all the aspects of the case. So, 
that decision of the Central Government, 
which was a condition precedent of 
granting permission of the Reserve Bank 
of India under S. 29 of the Foreign Ex- 
change Regulation Act, must be support- 
ed by reasons and befcre the authorities 
arrived at such a decision, opportunities 
must be given to both “he parties to pre- 
sent their respective cases before such 


authority. The order was, therefore, 
liable to be quashed, (Paras 32, 33, 34) 
Anno: AIR Comm. Constitution 


(2nd Edn.), Art. 226, N. 37. 
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Superior Development Ltd. 8, 19, 21 
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R. C. Deb, Balai Chk. Roy and Amal 
Chatterji, for Petitioner. N. C. Chakra- 
barti; Tarun Roy; B. K. Bachawat, (for 
Nos, 1 and 2), Ashoke Sen, A. C. Bhabra; 
Monotosh Mookerjea and Sailen Datta, 
(for No. 3), for Respordents, ~ 


ORDER :— This 
against an order of the Government of 
India dated 23rd Nov. 1977 by which the 
Government of India were unable to give 
their approval to the proposed transac- 
tion: to sell to the petitioner the net 
assets of the Ludlow ute Company Li- 
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Eule is directed. 


A. I. R. 


mited, the respondent No. 3, a non-resi- 
dent Company in terms of the assets 
purchase Agreement dated the 8th June, 
1977 between the said two parties, 


2. The petitioner company on June 8, 
1977 entered into an agreement for pur- 
chase of assets of M/s. Ludlow Jute 
Company Limited. The said Agreement 
provided that after March, 31, 1977 M/s. 
Ludlow will work as. -caretaker of the 
petitioner company. In para 9.4 of the 
said Agreement there is a provision ‘for 
obtaining approval of the Government of - 
India, The said para 9.4 reads as follows 3 


Government Approval: 


Approval satisfactory to the purchaser 
and its council to the consumption of the 
transaction contemplated by this Agree- 
ment shall have been obtained from the 
Government of India pursuant to the 
provisions of the Foreign Exchange Re- 
gulation Act, 1973 and any other applic- 
able laws, rules or regulations of India, 
and such approval shall ‘be and remain 
in full force and effect at all relevant 
times. ; 


At para 10.4 of that Agreement ‘similar 
provisions were made for obtaining Gov- 
ernment approval satisfactory to the 
Seller. On 8th of June, 1977 Mr, A. B. 
Mason, President of Ludlow Jute Com- 
pany Ltd. addressed a letter to 
Mr. Mohan Dharia, Minister of Com- 
merce, Govt. of India, submitting the 
copy of the said Agreement and request- 
ing him for consideration of their pend- 
ing application for approval of the sale 
of the assets and to hold a meeting to 
discuss the matter at the early conveni~ 
ence of the Ministry. Thereafter, .on or 
about Sept. 8, 1977 Sri Jit Paul who was 
acting on behalf of the petitioner com- 
pany, received a letter from the Vice 
President of M/s. Ludlow Jute Company 
Lid. to the effect that they have been 
acting as a caretaker of the petitioner - 
company with effect from ist of April,- 
1977. Subsequently a communication wes 
received on or about Oct. 19, 1977 
wherein it was indicated that the Gov- 
ernment of India had discussed the ques- 
tions of approval and it was expected to 


. take a decision under the Foreign Ex- 


change Regulation Act. Neither the peti< — 
tioner nor any of its representatives was 
ever heard by the Central Government, 
The petitioner had an apprehension that 
the Central Government might not ap- 
prove the purchase Agreement between 
the parties. On Nov. 15, 1977 the petis 
tioner company wrote to the respondenti 
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No. 2, the Controller of Capital Issues, 
making it clear that the assets of the 
petitioner company was much below 20 
crores. It was pointed out that the pr2- 
visions of S.. 20 (a) of Monopolies and 
Restrictive Trade Practices Act, 1939. 
did not apply to the petitioner comparry. 
Subsequently, the petitioner company 
received a copy of the communication 
dated. Nov. 23, 1977 of the Central Gov- 
ernment to M/s. Ludlow Jute Company 
Ltd. informing them that the Agreement 
dated 8th June, 1977 between the pei- 
tioner company and M/s. Ludlow was 
not. approved by the Central Government. 
No communication was, however, sent 
directly -ty the Central Government to 
the petitioner company. The petitioner 
being aggrieved by the said decision of 
the Central Government disapproving 
the Agreement for purchase dated @&h 
June, 1977 entered by and between the 
petitioner company and M/s, Ludlew 
moved this Ccurt under Art. 226 of tae 
Constitution and obtained the present 
Rule. 


3. Two affidavit-in-oppositions were 
filed by the respondent No, 3. One is 
dated: 20th. Dec. 1977 and and ‘the otker 
dated 9th of Jan, 1978. Both of the szid 
affidavits were affirmed by T. J. Dineen, 
the Managing Director of the respondent. 
No. 3. In 9th Jan. 1978’s affidavit it is 
stated that under the Foreign Exchange. 
Regulation: Act,’ 1973 and other apple- 
able laws and regulations, it was neces- 
sary for the petitioner and the respan~ 
dent No. 3 respectively to take per- 
mission from the appropriate authorites 
for the petitioner to make payment aad 
for the respondent No. 3, to transfer its 
business and assets in India, As advised 
and directed by the Reserve Bank of 
India, the respondent No. 3 made an ap- 
plication inter alia, to the Director of 
Investmert, Department of Economic 
Affairs, Government of India jor 
clearance of the respondent No. 3’s pro- 
posal to transfer its Indian business to 
the petitioner and pursued the -same 
with them. The petitioner Apeejay (Pv4.) 
Ltd. also met the Government Autko- 
tities: and: represented its case and per- 
ticipated on or about June 28, 1977 in a 
joint meeting with the representatives’ of 
the Government of India and of tae 
- respondent No: 3. The petitioner 
was also in terms of Clause 10.4 of 
the Agreement under. the obligation to 
obtain all approvals as were necessary 
under all applicable laws and re- 
gulation. for consummation of the trars- 
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actions contemplated by the Agreement 
dated the 8th June, 1977 between the 
petitioner and the respondent No. 3. In 
view of the Government’s decision the 
Agreement between them had beccme 
inoperative and null and: void, 


4, An affidavit-in-opposition ‘has also 
been filed on behalf of the respondents 
Nos, 1 and 2 and affirmed by Joti Fra- 
sad Mukherji, Director (Investment), Mi- 
nistry of Finance (Department of Econo- 
mic Affairs), In that affidavit it is stated 
that the petitioner not being an apoli- 
cant under the Foreign Exchange Regu- 
lation Act, 1973 the disapproval of the 
respondent No, 3 by the respondent No. 1 
cannot be availed of by the petitioner, 
it being not a person, aggrieved by the 
communication dated 23rd Nov. 1977. 
The petitioner not .having any legal right 
in the subject-matter, cannot maintain 
the instant application. After considering 
the proposed transaction in all its as- 
pects, the Central Government was un- 
able to give its approval and accordirgly 
advised the respondent No, 3 to treat the 
matter as closed. The said respondent 
No. 3 by its letter dated 30th Nov. 1977 
addressed to the Under-Secretary, Minis- 
try of Finance accepted the Government’s 
“decision” not to accord sanction -to the 
proposed transaction and informed the 
Government that the arrangement for 
sale or Agreement ‘with Apeejay (Pvt.) 
Ltd. may be treated as closed. To accord 
approval to the proposed transaction was 
not statutory in character and had not 
created or imposed amy statutory right 
on the petitioner, who did: not approach 
the Central Government to accord appro« 
val to the proposed transaction, 


5. Mr. Deb, appearing on behalf of 
the petitioner in support of the Rule, 
contended that in terms of Clause 10.4 
of the Agreement, the right and interest 
of the petitioner in obtaining the appro- 
val of the Central Government were ad- | 
mitted by the respondent No. 3 in their 
affidavits. The petitioner company mèt 
the Government Authorities and repre- ` 
sented its case. They also participated on 
or about June 29, 1977 in a joint meet- 
ing held with the representative of the 
Government of India as well as with the 
respondent No, 3. As such the disappro- 
val of the Government of India did cause 
injury to the petitioner. Moreover, on a 
true construction of the approval clauses 
in the Agreement, it will become evi- 
dent that the petitioner had ‘an indepen- . 
dent right to negotiate with the Ceniral 
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Government or the Reserve Bank to ob- 
tain approval. To make payment to a 
non-resident Company such approval was 
a stetutory requirement, The petitioner 
has a right to enforce the agreement and 
purcàase the property of the respondent 
No. 3 subject to the approval of the Cen- 
tral Government. The Central Govern- 
ment acted illegally and without jurisdic- 
tion and without affording any opportu- 
nity to the petitioner to represent its 
case before the Government, 


6. It is further contended that the 
Central Government in disapproving the 
Agreament has not assigned any reason 
whatsoever. Even in the affidavit-in- 
oppositidn, the Central Government did 
not disclose any reason for such disap- 
provel. In the present writ petition the 
petitioner does not seek to enforce any 
contract, but the petitioner challenges 
that the order of the Central Govern- 
ment is a nullity as it grossly violated 
the principles of Natural Justice and ac- 
cordingly it should be quashed. 


7. Mr, Chakrabarti, appearing on 
behalf of the Respondent ‘Nos. 1 and 2 
contended that the petitioner had no legal 
right, It had no right to get any oppor- 
tunity of hearing as they did not sub- 
‘mit any application. The communication 
of the Government. of India disapproving 
the proposed transaction was not statu- 
tory in character and had not created or 
imposed any statutory right on the peti- 
tioner, Moreover, the petitioner being a 
private limited company and as such it 
could not claim any fundamental rights 
under Arts. 19 and 31 of the Constitu- 
tion. No injury of any mature has been 
caused to the petitioner by reason. of 
any alleged contravention or any of the 
provisions of any enactment or ordi- 
nance or any order, rule, regulation and 
as such the present petition is not main- 
tainable under any of the elauses of 
Arts. 226 of the Constitution. 


8. Mr. Sen, appearing on behalf of 
the respondent No. 3 contended that the 
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condition precedent of the contract hav- 


ing not been fulfilled, tae whole contract 
became null and void and as such the 
contract could not be enforced in any 
‘court of law or in a proceeding under 
Art. 226 of the Constitution. In support 
of his contentions Mr. Sen relied upon a 
decision of the Queen’s Bench Division 
in Kuenigl v. Donmersmarck (1955) 1 QB 
515 and a decision of the Chancery Divi- 
sion in Re Longlands Farm v. Superior 
Development, Ltd, (1963) 3 All ER 552, 
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9. , Mr, Sen, furtaer contended that the 
petitioner did not make any application 
for securing approvals as contemplated 


by Cl. 10.4, of the Agreement. The right 
to apply for approval to the Central 
Government and other appropriate au~ 


thorities under applicable laws and regus 
lations including Foreign Exchange Re- 
gulation Act, 1973 vested personally in 
the respondent No. 3 only and not in the 
petitioner, The reliefs sought for, by the 
petitioner is in effect to enforce the con- 
tractual obligations, which was not per- 
missible under Art. 226 of the Constitu- 
tion, As the petitioner had no existing 
contractual right against the respondent 
No. 3 after the disapproval of the Cen- 
tral Government, the present writ peti- 
tion was not maintainable and ought to 
be dismissed. 


10. It is clearly evident from the 
Agreement that the petitioner has an im- 
dependent’ right under cl. 10.4 of the 
Agreement to obtain the approval of the 
Central Government under Foreign Ex-` 
change Regulation Act, 1973. To make 
payment to a non-resident company 
such permission was required under 
Foreign Exchange Regulation Act. It 
seems to expedite the matter, the Presi- 
dent of the Respondent No. 3 wrote a 
personal letter to the Minister. It is also 
admitted by the respondent No. 3 that 
the petitioner company made a represen- 
tation to the Central Government, parti- 
cipated in the joint discussion, The peti- 
tioner was apprehensive that the Central 
Government might not accord approval 
and they wrote a letter to the Controller 
of Capital Issues on the 15th of Sept. 
1977. As directed by the Reserve Bank 
of India, the respondent No. 3 forwarded 
the Agreement to the Mimistry of Finan- 
ce, Department of Economic Affairs. It is 
well settled that the company .has got no 
fundamental rights under Aris, 19 and 
31 of the Constitution. : 


ii. Certain restrictions have been 
imposed upon a person resident outside - 
India to acquire the whole or any part 
of any undertaking in India to any per- 
son or company except with the general 
or special permission of the Reserve 
Bank of India, under S. 29 of the Foreign 
Exchange Regulation: Act, 1973. There is 
also a proviso to sub-sec, (2) (c) of S. 29 | 
that, no application shall be rejected un- 
less the parties who may be affected by, 
such rejection have been given a reason= 
able opportunity cf making a represen- 
tation in that matter. So, under the 
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Foreign Exchange Regulation Act the 
permission of the Reserve. Bank of Indie 
. Was necessary. But it appears that the 
Reserve Bank of India directed the res- 
pondent No, 3 to forward the Agreemen= 
to the Central Government for getting 
approval before the permission waz 
granted and in pursuance of the said 
direction, the Agreement was forwarded 
to the Central Government for its appro- 
val. The condition precedent of enforcing 
the. Agreement of 8th June, 1977, is te 
get. the approval of the Central Govern- 
ment which is required under the Foreigu 
` Exchange Regulation .Act. Cls. 10.4 and 
9.4 in the Agreement are. statutory re- 
quirements imposed under the Foreig= 
Exchange Regulation Act. It is true that 
the statute does not impose any obliga- 
tion upon the petitioner to get the per- 
mission of the Reserve Bank under S. 2 
of the Act. S. 9-of the Act imposes re- 
striction upon the petitioner to maks 
payment to a non-resident. So, the obli- 
gation of both the petitioner and the rese- 
pondent No. 3 to obtain approval of the 
Central -Government is contractual Bru; 
< nevertheless ` it is a requirement of the 
` Statute. Under S. 29 of the Foreign Ex- 
change Regulation Act, powers have bees 
conferred upon the Reserve Bank of India 
to grant general or special’: permissiox. 
But the Reserve Bank before exercisirg 
-its statutory powers, directed one of tke 
contracting parties to get the approval af 
the Central Government. It appears that 
the condition precedent of granting per- 
mission by the Reserve Bank was to get 
the prior approval of the Central Gor- 
ernment. Under these circumstances, i 
cannot be said that the according disap- 
proval of the Central Government did nt 
cause any injury to the contracting paz- 
ties, 


12.. In D. F. O., South Kheri v. Ran 
Sanehi Singh, AIR 1973 SC 205, the Suz- 
reme Court held that it cannot be sad 
that merely because the- source of the 
tight which respondent claims was initial- 
ly in a contract, 
against any arbitrary and unlawful actien 
on the part.of a public authority he must 
resort to a suit and not to a petition ky 
way of a writ. ; 


13. In that case the impugned ord=r 
passed by the D. F. O. cancelling tze 
réspondent’s right to cut timber for a 
particular period at an auction held ty 
` the Forest Officer, was not under ary 
statute or rules or regulations, That was 
an order passed by a superior authority 
cancelling the administrative order of a 
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subordinate authority-in carrying out the 
administrative works of the Forest De- 
partment. The Supreme Court held that 
if the right to relief arose out of an al- 
leged breach of contract, where the action 
challenged was of a publie authority in- 
vested its statutory powers, a writ peti~ 
tion was maintainable, 


14. It is no doubt that the foundation 
of the petitioners ‘right is contractual. 
The impugned order of the Central Gov- 
ernment has made the contract itself 
void, In other words, the right which the 
petitioner could have acquired by virtue 
of the contract has been completely nul- 
lified by the order of disapprovel of the 
Government inasmuch as such approval 
was the condition precedent of the con- 
tract. Thus the petitioner has been de- 
prived of its right under the contract 
and its remedy, Even in a suit, the peti- 
tioner cannot challenge the dezision of 
the Central Government. In D, F. 0.’s 
case as referred to hereinabove, the res- 
pondents’ right to sue for breach of con- 
tract and for damages was not barred. 


- Applying the principles as laid down by 


the Supreme Court in D. F. O, South 
Kheri v. Ram Sanehi, AIR 1973 SC 205, 
I hold that the petitioner has the right 
to maintain the present writ application 
challenging the action of the Central 
Government, 


15. To maintain a writ application | it 
is not always necessary that every order 
passed by the public authorities or the 
instrumentalities of the State must be 
statutory in nature, A writ lies even 
against .an executive or administrative 
order which involves civil, cons2quences, 
abridges or takes away any right or 
affects prejudicially the rights of a per-. 
son even when foundation of such right- 
is based on a contract, if it is shown to 
the satisfaction of the court that such 
order is passed without applying any 
known principle of Rule of Law. Absence 
of arbitrary power is the first essential 
of the Rule of Law upon which our 


‘whole constitutional system is based, 


16. In Queen’s Bench Division’s case 
referred to by Mr. Sen, thera was an 
agreement in 1939 between plaintiff and 
the defendant whereby the defendant 
company were to terminate bankruptcy 
proceeding and undertook to pay to the 
plaintiff or on his instructions direct to 
its creditor 160,000 Richsmarks; that pay- 
ment to bé made as soon as the settle- 
ment had been rectified by, the Exchange 
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Control Office and the plaintiff had com- 
municated that an understanding had 
. been reached between him and his bank- 
ruptey creditors and one other creditor, 
The said Agreemen: was forwarded to 
the. Exchange Control Office. But they 
pointed out that special permits would 
be required for payment to foreigners, 
which included the plaintiff, then resi- 
dent at Sohven in Hungary. Difficulty 
arese in obtaining the creditor’s consent 
te the withdrawal of the bankruptcy 
proceedings. A preliminary issue was 
raised whether the contract made by the 
company was void at common Law by 
‘reason of public policy, It was urged on 
behalf of the plaintiff that on the out- 


break of war between Great Britain and - 


Germany, 1939 agreement was abrogated 
as it was of an executory character and 
it involved either intercourse with per~ 
sons in Germany or benefit to such per- 
sons, o 


17. McNair, J. observed that. it was 
am essential part of the agreement that 
litigation to resolve the reserved ques- 
tions should be prosecuted between the 
company . and the plaintiff in German 
Courts; it was clearly impossible -to per- 
form that part of the contract without 
‘intercourse; for the company could take 
no part in such litigation except through 
its agent. It was further observed that 
the implementation of the agreement 
would have resulted in the discharge of 
the Ist defendant, a person at all mate- 
rial times > resident in enemy territory 
and the payment of the company’s erst- 
while agents in Germany of 1,60,000 
Ricasmarks would diminish the resources 
of the English company, There was neces- 
sarity, then, both benefit to the enemy 
and detriment to the resources of the 
King’s subject as well as intercourse and 
means of communication. | 


18. On the facts of that particular 
case it was found by the Court that as 
the conditions precedent of the agree- 
ment were not fulfilled, the contract be- 
came a nullity. The facts of the present 
case are. quite different and in my opin- 
ion, that decision would be of no assist- 
ance to respondent’ No. 3. 


18. In Longlands Farm’s. case, (1968) 
3 All ER 552, the plaintiff owned 57 acres 
of agricultural land. In 1964, he and the 
defendants, -a property development 
comvany, executed a document in which 
it was stated that the defendants were 
agreeable to purchase the land of the 
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plaintiff subject to the defendants’ ob- 
taining planning permission to: their en- 
tire satisfaction for the development of ^ 
the land in question. The plaintiff agreed 
and accepted those terms and acknow- 
ledged receipt of £-5 in consideration of 
his holding the property for the defen- 
dant. A few days later the defendants 
registered the document as a contract 
under the Land Charges Act, 1925. In 
March, 1967 the plaintiff called on the 
defendants within 28 days either to apply 
for planning permission or to agree to 
the cancellation of the contract and to 
vacate the registration at the Land 
Charges Register. The defendants replied 
that they were prepared to apply for 
planning permission if the plaintiff so 
desired. But in view of local circumstan- 
ces they regarded any application as be- 
ing premature. Thereafter the applica- 
tion was made and it was refused. The 
plaintiff who considered his liability 
under the document of April 2, 1964, to 
be at an end, took out a ‘summons seek- 
ing an order that the registration of the 
contract be vacated. 


20. It was held by Cross, J. of the 
Chancery Division that the’ document of 
1964 was not an option but wasa condi- 
tional contract which would become 
absolute if the defendants obtained plan- 
ning permission to their satisfaction and 
since the said document was silent as to 
the time in which the condition relating 
to planning permission was to be satis- 
fied, it must be taken that the defen- 
dants were’ given a reasonable time to 
obtain planning permission. An order 
was passed in favour of the plaintiff to 
treat the contract as at an end and to 
have the registration vacated. 


21. That decision also, in my opinion, 
is not applicable to the facts and circum~ 
stances of the present case. In Longlands 
Farm’s case (1968-3 All ER 552) the 
plaintiff brought an action against the 
defendants for cancelling the agreement 
on ‘the ground that the condition prece- 
dent viz. the planning permission was not 
obtained by the defendants. In the in- 
stant case if the respondent No, 3 filed a 
suit against the petitioner for. cancella- 
tion of the agreement of 8th June, 1977 
on the ground that the condition prece- 
dent of the Agreement was not fulfilled 
in that suit the decision referred to 
above might have been helpful to the ` 
said respondent, < . 


22. Mr. Sen next contended that apart 
from any requirement imposed by the 
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statute or statutory rule either expressly 
or by necessary implication, it could no 
be said that there was any general prin- 
ciple or any rule of natural justice thet 
an executive or an administrative authc~ 
rity passing any order whatsoever should 
always and in every case give reasons in 
support of its decision, Mr. Sen relied 
upon a decision of the Supreme Court in 
Som Datta v. Union of India, AIR 19 
SC 414, 


' 23. In Som Datta’s case if was urged 
on behalf of the petitioner that the order 
of the Chief of the Army Staff confirm~ 
ing the proceedings of the Court-Martial 
under S. 164 of tha Army Act was ille- 
gal since no reason has been given m 
support of the order by the Chief of the 
Army Staff. It was further urged that 
the Central Government has also not 
given any reasons while dismissing the 
appeal: of the peti-ioner under S. 165 of 
the Army Act and that the order of the 
Central Governmert was illegal and ultra 
vires and should be quashed by a writ 
of certiorari, - 


24. The Supreme Court in that case 
held that there was no express obligation 
imposed by S. 164 or by S. 165 of the Army 
Act on the confirming authority or upon 
the Central Government to give reasons 
in support of its decision to confirm the 
proceedings of the Court-Martial, 


25. The Supreme Court considered 
Rules 61 and 62 of the Army Rul2s 
which prescribed the standard form of 
recording the opirion of the Court-Mar- 
tial on each charge and of an announc:- 
ment of that finding. These Rules omit 
all mention of the evidence or the ren- 
soning by which the finding is reached 
by the Court-Martial. 

26. Rules 6] and 62 are fo the follow- 
fing effect:— ` 

“61. Consideration of finding:~ ‘1 
The Court shall deliberate on its finding 
in closed Court in the presence of the 
fudge-advocate, ' . 

2) The opinion of each member of 
the Court as to the finding shall be given 
by word of mouth on each charge 
separately, 


“62. From record and announcement 
of finding: (1) The finding of every 
charge upon which the accused is arraign~ 
ed shall be recorded and, except as pro- 
vided in these rules, shall be recorced 
simply as a finding of ‘Guilty’ or ‘Tot 
Guilty’.” ; 
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27. Rules 61 and 62 of the Army Rules 
provide that the finding shall be recorded 
simply as a finding of ‘guilty’ and of 


“not guilty’, So, in that context the Sup- 


reme Court observed in Som Datta’s case, 


‘that it was not necessary either for the 


Central Government or the Chief of the 
Army Staff to record reasons in support 
of the rules in view of the aforesaid 
Army Rules. Where a particular Rule 
forbids recording of reasons, in that case 
it is not at all necessary to record rea- 
sons in support of an order, The Sup 
reme Court has not laid down a general 
principle that an executive or admin- 
istrative order which affects prejudicially 
the right of an individual, it is not ne- 
cessary to record reasons in support ef 
such an order, 


28. The order without any reason 
cannot be tested even on the ground of 
mala fide, as in the absence of reasons 
it is difficult to ascertain whether the 
authority acted arbitrarily or with malice 
or not, 


29. In A. K. Kraipak v, Union of 
India, AIR 1970 SC 150 the Supreme 


. Court said that the dividing line between 


an administrative power and a quasi- 
Judicial power is quite thin and is being 
gradually obliterated. The concept of rule 
of law would lose its vitality if the in- 
strumentalities of the State are not 
charged with the duty of discharging 
their functions in a fair and just man- 
ner. The requirements of acting judicially 
in essence is nothing but a requirement 
to act justly and fairly and not arbitrari- 
ly or capriciously. Thus rules of natural 
justice can operate only in areas not 
covered by any law validly made, _ In 
other words they do not supplant the 
law of the land but supplement it. 


30. In Siemens Engg. & Manufacturing 
Co. of India Ltd. v. Union of India, ATR 
1976 SC 1785, the Supreme Court observ- 
ed that it is essential that administrative 
authorities and -tribunals should accord 
fair and proper hearing to the persons 
sought to be affected by their orders and 
give sufficiently clear and explicit rea- 
sons in support of the orders made by 
them, Then alone administrative autho- 
rities and tribunals exercising quasi- 
judicial function will be able to justify 
their existence and carry credibility 
with the people by inspiring confidence 
in the adjudicatory process. The rule 
requiring reasons to be given in support 
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of an order is like the principle of audi 
alteram partem, a basie principle. of 
natural justice which must inform every 
quasi-judicial process end this rule must 
be abserved in its proper spirit and 
mere pretence of compliance with it 
would not satisfy the requirement of 
law, f é 
31. Where the fulfilment of condition 
precedent of a contract does not depend 
upon the act of the contracting parties 
but depends upon the approval of the 
Central Government and such conditions 
are the requirement of a statute, in that 
case either of the contracting parties has 
‘a right to challenge the decision of dis- 
lapproval of the Government on the 
iground that in the impugned decision ho 
reasons are recorded, or reasons so 
recorded are irrelevant or they have no 
raticnal nexus to the object or such rea~ 
sons are coloured by policy or expe- 
dienzy, in such a case the Court is com- 
petent to set aside such a decision in a 
writ proceeding, . : 


32. In the instant case I have key 





said that the proviso to sub-s. (2) (c) of . 


S. 29 of the Foreign Exchange Regula- 
tion Act provides that before any pèr- 
mission is accorded by the Reserve Bank 
an opportunity of hearing should be 
given, In the instant case the Reserve 
Bank has failed to exercise -its powers 
under S. 29 of the Act and referred the 
parties to approach the Central Govern- 
ment for its approval. From the facts 
and circumstances of the case it is clearly 
evident that unless the Central Govern- 
ment accords approval, the Reserve Bank 
shall not grant permission to the Agree- 
ment, So, the Central Government in 
all practical purposes usurped -the 
powers similar to those under S. 29 of 
the Foreign. Exchange Regulation Act. 
It is not merely the subjective satisfaction 
of the Central Government either to ac- 
cord approval or disapproval of an 
Agreement but it requires objective con- 
sideration taking into account all the 
aspects of the case. So, in my opinion, 
that “decision” of the Central Govern- 


ment, which is a condition precedent of. 


granting permission of the Reserve Bank 
of India under S. 29 of the Foreign Ex- 
change Regulation Act, must be support- 
ed by reasons and before the authorities 
arrived at such a decision, opportunities 
must be given to both the parties to pre- 
sent their respective cases before such 
authority. 

f 33. In the instant case ‘the so called 
“decision” dated 23rd Nov., 1977 of the 
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Under-Secretary to. the Government of 
India, Ministry of Finance, Department 
of Economic Affairs was passed without 
any reason in support of his order and 
no opportunity was given either of the 
contracting parties to present their cases 
before such authority, In the affidavit- 
in-opposition also no reasons for diss 
approval have been disclosed, 


34. Accordingly, this Rule is made 
absolute. The impugned order of the 
Central Government dated 23rd of Nov., 
1977 is quashed, Consequently’ the 
Agreement dated 8th June, 1976 subsists! ` 
subject to the approval of the Central 
Government. This order, however, shall 
not prevent the respondent No. 3 to 
enter into a fresh Agreement with a 
third party at its own risk and peril, 


35. Let a Writ of Mandamus be issued 
commanding the respondents 1 and 2 not 
to give effect to the said impugned order, 

36. There will be no order for costs, 
_ 87, Let operation of the order” ba 
stayed for a period of a fortnight from 


date, as prayed for... i 
Rule made absolute 
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CHITTATOSH MOOKERJEE AND. 
BANKIM CHANDRA RAY, JJ. 


Mrs, Roma Bose. and others, Appellants 
v. Union of India and others, Respon= 
dents; : 


A. F O, O, No, 408 of 1978, Dja 
16-6-1978, 


(A) Land Acquisition Act (1 of 1894), 
S. 4 — Notification under, of acquisition 
by State Govt, for purposes of Union — 
Mention in notification of delegation of 
powers of Central Govt. to State Govt, 
under Art, 258. (1) of Constitution ~- 
Effect. 


The State Government is competent to 
acquire land both for the State purposes 
as well as for the purposes of the Union 
and for this no entrustment by the 
Central Government of its power to 
acquisition or requisition of property is 
necessary. Consequently, the mere men- 
tion of the delegation of the powers of 
the Central Government to the Stata 
Government under Art. 258 (1) of the 
Constitution in the notification under 
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S. 4 does 
proceedings 


not render the acquisition 
in question invalid or bad. 
(Para 8) 
Anno: AIR Manual (8rd Edn.) Land 
Acquisition Act, S. 4 N. 4C. 


(B) Land Acquisition Act (1 of 1864), 
S. 4 — Notification under — Validity. 


Where the. notification under S. 4 
was issued in respect of a large area -n- 
volving several premises and the general 
purpose of acquistion has been clearly 
mentioned in the notification under S, 4 
as well as in the declaration under 5. 6. 
As such on a conspectus of the decisions 
referred to hereinbefore we have no 
hesitation to hold that the public purpose 
as mentioned in the notifications is aot 
vague and the acquisition proceedings 
cannot be held to be bad on that score. 
The objectors did not raise any objection 
before the Collector that due to vague~ 
ness of the public purpose mentioned in 
the notification under S, 4 and owing to 
the non-availability of the Master Flan 
and the scheme for inspection by them no 
effective objection could be made by 
them under S. 5A, the acquisition pro- 
ceedings could not be said to be invalid 
on the ground that the public purpose 
mentioned in the notification was vague. 
Case law discussed. (Para 10) 

Anno: AIR Manual (rd Edn,) Land 
Acquisition Act, S, 4 N, 4C, 


(C) Land Acquisition Act (1 of 1834), 
Ss, 4, 9 — Notification under — Validity 
of, cannot be challenged on grounc of 
inability to claim compensation for in- 
jurious affection of land left out of 
acquisition due to non-disclosure of 
specific purpose — Such plea is ta be 
raised after receipt of notice under & 9. 

(Para 11) 

Anno: AIR Manual (8rd Edn.) Land 
Acquisition Act, S. 4 N. 4E; S. 9 N. 2. 
Cases Referred: Chronological Peras 


AIR 1975 SC 2112 g 
AIR 1974 SC 2077 9 
AIR 1973 SC 1150 9 
AIR 1970 SC 984- 11 
AIR 1966 SC 1788 9 
AIR 1955 SC 4i 9 

Bhabani Prasad Chatterjee, Sasil 
Kumar Biswas, Biblap Mitra, for 


Appellants; D. N. Das and R. Majumdar 
(for Nos. 4 to 6) and Arun Prakash 
Chatterjee and Tapan Sengupta tior 
Nos., 2 to 5) for Respondents, 


B. C. RAY, J:— This appeal at :he 
Instance of the petitioners is against the 
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judgment and order passed by Amiya 
Kumar Mookerji, J. on Feb, 10, 1978 
discharging the Civil Rule No, 7397 (W 
of 1974.* 


2. The. petitioners 1 to 3 who are 
the owners and the petitioner No. 4 who 
is a lessee ïn respect of the premises 
No, 104, Shyama Prasad Mukherjee Road 
challenged the notification dated 2-11-72 
issued under S. 4 of the Land Acquisi- 
tion Act, 1894 as well as the declaration 
dated 29-11-73 made under S. 6 of the 
said Act on an application under Art, 226 
of the Constitution being Civil Rule 
No. 7597(W) of 1974. The said notifica- 
tion under Section 4 was issued notify- 
ing that lands including the disputed 

premises mentioned in the said- notifica- 
tion measuring more or less 0.754 . 
hectare were likely to be needed for the 
public purpose namely for construction of 
Mass Rapid Transit system and other 
connected works relating to the said 
system from Dum Dum to Tollygunge, 
in the city of Calcutta, It was also men- 
tioned therein that persons interested 
might file their objections to the accuisi- 
tion within 30 days after the date on 
which public notice and the substance of 
the notification would be given in - the 
locality. The petitioner No. 4, & hag been 
stated, inspected the records of the case 
and took pencil copy of the rough sketch 
of the plan lying with the record of the 
case, The petitioner No, 4, however, was 
not shown the Master Plan and the 
sanctioned scheme relating to the Mass 
Rapid Transit system in spite of the 
request and he was told that the same 
would not be available. The petitioners 
filed an objection before the Collector 
and they were given hearing in respect 
of their objections. A declaration under 
Section 6 of the said Act was published 
declaring that a portion of premises 
No. 104, Shyama Prasad Mukherjee Road 
was needed for the aforesaid publie pur- 


. pose. In the objection filed it has been 


stated that the land of premises No. 104, 
Shyama Prasad Mukherjee Read is used 
for the religious purpose inasmuch as 
there is a temple on a portion of the 
land and in the said temple a marble 
Ganesh Bigraha which is the family 
deity has been installed, In front of the 
temple there is a ‘Mandap’, that is, the 
assembly floor used for marriage, Anna- 
prasana, Upanayana ceremonies etc. at 
the compelling requests of the local 
people and a part of the said premises 
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is lying vacant, It has been stated that 
the said premises should ‘be released 
from acquisition, It has also been sub- 
mitted that the public purpose as men- 
tioned in the notification under Section 4 
was not specific and as such the decla- 
ration made on this basis was illegal 
and arbitrary. A Rule being Civil Rule 
No. 7597(W) of 1974 was issued, 


3. An affidavit-in-opvosition was filed 
on behalf of the respondents 2 to 5 
wherein it was stated that the proposed 
land was required for construction of 
electric-sub-station and for construction of 
exhaust shaft, It has also been stated 
that a strip of land’ on the northern 
side serving access to the ‘Mandap’ was 
excluded from acquisition and the 
- acquisition is being made according to 
the revised plan which will not, in any 
way, disturb the religious function that 
will be held on the ‘Mandap’, It has also 
been stated therein that the petitioners 
were fully aware of the purpose of the 
acquisition and there was no difficulty 
for the petitioners to file their objec- 
tions effectively, 


4, On 10th of Feb, 1978, Amiya Kumar 
Mookerji, J. after hearing the parties 
discharged the Rule holding that the 
State Government was competent to 
- acquire property either for the purpose 
ef the Union or for the State purpose 
In view of the Constitution (7th Amend- 
ment) Act, 1956, It was further held that 
the.non-compliance of the provisions of 
Sub-sec. 2 of S, 4 of the said Act did 
not render the notification under S. 4 
of the Act invalid. The petitioners were 
fully aware of the purpose for which 
the disputed premises was sought to be 
acquired by the State Government and 
‘as such the petitioners had opportunity 
to file effective objection under S. 5A 
of the Act, ‘ 


5, Against the said judgment and or- 
der: the instant appeal has been prefer- 
red by the appellants. 


6. Mr. Bhabani Prasad Chatterjee, 
learned advocate appearing in support of 
the appeal has contended in the first 
place that the acquisition of the land-in- 
question by the Siete Government by 
virtue of the notification issued by the 
Government of India under Art, 258(1) 
of the Constitution of India entrusting 
the State Government the functions of 
the Central Government relating to 
acquisition of land is iflegal and invalid 
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inasmuch as the State Government is 
competent to acquire land for the Cen- 
tral Government in view of the Consti- 
tution (7th Amencment) Act, 1956. It 
has been next subrritted by Mr, Chatter- 
jee that the public purpose as mentioned 
in the notification under S. 4 of the 
Land Acquisition Act being vague and 
not specific the petitioners have not been 
able to make an effective representation 
under Section 5A of the said Act and as 
such the purported acquisition is illegal 
and bad. It has also been submitted that 
the non-disclosure of the specific pur- 
pose to which the land-in-question will 
be put to has made it difficult for the 
petitioners to makə effective objection 
against the proposed acquisition inas- 
much as it is not possible for them to 
know whether the proposed acquisition 
will injuriously affect the portion of the 
said premises left out of acquisition. 
The declaration made on its basis is 
also bad. It has lastly been submitted 
that there has been no survey made in 
order to determine whether the land 
proposed to be acquired are suited for 
the purpose for which the same is notifi- 
ed for acquisition as required under 
S. 4(2) of the said Act and as such the 
acquisition proceedings are bad and 
they are liable to be set aside, 


7. Mr. D. N. Das, learned advocate 
appearing on behalf of the respondents, 
on the other hand, submitted that the 
proposed acquisition by the State Gov- 
ernment for the Central Government. is 
not at all illegal and bad-inasmuch as 
the Constitution ("th Amendment) Act, 
1956 placed acquisition and requisition 
of property “in item 42 in list II (Con- 
current List) in the 7th sch.” It has 
also been contendec. that public purpose 
as mentioned in the notification under 
S. 40) of the said Act is not at al 
vague- and the petitioners can effectively 
file objection under S. 5A against the 
proposed acquisitim, The notification 


‘under S. 4(1) and the declaration under 


S. 6 of the said Act are not at all illegal ` 
and bad. It has also been submitted that; 
in the objection filed it has not been; 
stated that due to non-mentioning in the 
notification under S, 4 of the Act of tea 
specific user to which the property wilt 
be put the petitioners could not file any 
proper objection. Jt has also been sub= 
mitted that the acquisition proceedings 
cannot be challenged as bad and arbitrary 
on the ground that the public purpose for 
which the proposed acquisition is to be 
made has not been specifically - stated, 
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The public -purpose has been cleerly 
stated in the notification under S. (1) 
of the Act as well as in the declaration 


‘under Section 6 of the said Act and the 


same has become final. It has also been 
submitted that - non-compliance of the 
provisions of 8, 4(2) of the said Act coes 
not, in any way, render the acquisition 
proceedings invalid or bad inasmuch 
as provisions of the said Sub-section 
merely enables the officers of the Land 
Acquisition Department to enter, upon the 
lands and to dig and survey in order to 
examine its suitability, The said provision 
is not at all mandatory, . 


regards the first submission 
that the acquisition of the disprted 
premises by the State Government for 
the purpose of the Union on the basis 
of the entrustment of the functions of 
the Central Government under Art, 253(1) 
of the Constitution of India is bad acter 
the Constitution (7th Amendment) act, 
1956 it appears that the power of accui- 
sition for Union purposes was mentioned 
in item No, 33 of List I of the 7th sch, 


8. As 


.and the power of acquisition and .recui- 


sition for the purpose:of the State was 
provided in item No. 36 of List II of the 
said schedule. By the Constitution F7th 
Amendment) Act, 1956 item No, 32 of 
List I of the 7th schedule and iem 
No. 36 of List I of the said schecule 
were omitted and item No, 42 dealing 
ith the acquisition and requisition of 
property has been inserted in List III 
of the 7th sch. So in view of the amend- 
ed provision the State Governmen: is 
land both for’ the 










lof its power to acquisition or requisifion 
f property is necessary, This being the 
position the mere mention of the delega- 
tion of the powers of the Central Gav- 
ernment to the State Government under 
Art. 258(1) of the Constitution in 
notification under S, 4 of the Land 
Acquisition Act does not render he 
acquisition proceedings-in-question in- 
valid or bad: This contention is, there~ 
fore, of no substance and as such he 


—seme fs overruled, 


` 9, Tt has been strenuously contended 


on behalf of the appellants that -he 
publie purpose as mentioned in che 
notification under S, 4 is vague -as the 


specific purpose . for which the land-:n- 
question is required has not been stated 
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and the petitioners havé not been. given 
inspection of the Master Plan and the 
scheme-in-question and as such they 
could not effectively object against the 
proposed: acquisition as required under 
Section 5A of the said Act, It is evident 
from the notification under 5. 4 annexed 
as annexure A to the. petition that the 
public purpose mentioned therein in 
Mass Rapid Transit system and other 
connected. works relating to the said 
system from Dum Dum to Tollygunge 
in the city of Calcutta, It is also evident 
from the said notification that a large 
area of land measuring more or less 
0.754 hectare and involving a_ large 
number of premises had: been notified 
for acquisition, In the declaration that 
has been made under Section 6 of the 


‘said Act it has been specifically men- 


tioned that the disputed land is needed 
for the public purpose namely for con- 
struction of Mass Rapid Transit system 
and other connected works relating to 
the said system from Dum Dum to 
Tollygunge in the city of Calcutta. The' 
work of construction of Mass Rapid 
Transit system and other connected 
works relating to the said system are 
undoubtedly a public purpose inasmuch 
as the public will be benefited by the 
said work. It has been observed in AIR 
1955 SC 41, State of Bombay v. Bhanji 
Munji that it is not necessary to set out 
the purpose of the requisition in the 
order under Ss, 5(1) and 6(4) of Bombay 
Land. Requisition Act,- 1948, The desir- 
ability of such a course is obvious be- 
cause when it is not done proof of the 
purpose must be given in other ways. 
But in itself an omission to set out the 
purpose in the order is not fatal so long 
as the facts are established to the satis- 
faction of the Court in some other way. 
In AIR 1966 SC 1788 Arnold Rodricks 
v. State of Maharashtra a notifi- 
cation under S, 4 of the Land Acquisition 
Act which stated that the land was 
needed for “development and utilisation 
of the said land as an industrial and 
residential area” was held to be suffici- 
ent specification of the public. purpose 
within the Land Acquisition Act and the 
notifications under Sections 4 and 6 were 
not bad for vagueness. In AIR 1973.SC 
1150 Munshi Singh v. Union of India the 
notification under S,4 of the Land 
Acquisition Act mentioned that lands 
were needed for a public purpose, that 
is, “planned development of the area” 
An application was made before the- 


Special Land Acquisition.. Officer, Gazia- 
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bad for supplying a copy of the scheme 
of planned development for which noti- 
fication under Section 4 had been pub- 
lished to enable petitioners to make 
representation at the hearing of objec- 
tion under S, 5A of Land: Acquisition 
Act. The petitioners were not given a 
copy of the scheme as no such scheme 
of planned development was available 
in the office, Thereafter a notification 
was issued under Ss. 6 and 17 of the 
Land Acquisition Act, It was held that 
the public purpose as mentioned in the 
notification was vague and it did not 
convey any idea as to the specific pur- 
pose for which the lands were to be 
utilised. The notification under S. 4(1) 
while mentioning the public purpose 
must give some definite indications or 
particulars of the said purpose in order 
to enable the persons to object effectively 
if so desired. In the absence of such 
specific or particular purpose being stated 
the objector cannot file any proper or 
cogent objection under Section 5A of the 
‘said Act. It was therefore held that 
owing to the vagueness and indefiniteness 
ofthe public purpose stated in the notifi- 
cation under 5, 4(1) and in the absence of 
any proof that the appellants were either 
aware of or ‘were shown the scheme or 
the Master Plan in respect of the plan- 
ned development of the area~in-question 
the appellants were unable to object 
effectively under Section 5A of the 
Acquisition Act. In AIR 1974 SC 2077 
Alfatoon v. Lt. Governor of Delhi the 
notification under S. 4(1) of the Land 
Acquisition Act- mentioned the public 
purpose as “planned. development of 
Delhi.” It was held that whether the 
purpose specified in the notification 
under S. 4 was sufficient to. enable an 
interested person to file objection under 
Section 5A would depend upon the facts 
and circumstances of each case. It has 
been further held that in the case of an 
acquisition of a large area of land com- 
prising several plots belonging to 
different persons, the- specification of the 
purpase can only be referred to the 
acquisition of the whole area. It is diffi- 
- cult to specify the particular public pur- 
pose for which each and every item of 
land comprised in the area is needed. 
The decision in AIR 1966 SC 1788 
(supra) has been relied upon. In AIR 
#975 SC 2112, Lila Ram v, Union of India 
a notification under S. 4 of the Land 
Acquisition Act in respect of land measur- 
ing about 3000 acres mentioned that it 
was required “for the execution of the 
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Interim General plan for‘the Greater 
Delhi’, No objection was taken before the 
authorities concerned that the public 
purpose was not specified, It was observ- 
ed by Their Lordships of the Supreme 
Court that the lands covered by the 
notification being a huge area it might 
practically be difficult to specify. the 
particular public purpose for which. each 
and every item of land comprised in 
that area was needed, The acquisition 
proceeding was held valid. The decision 
in AIR 1974 SC 2077 was followed. 
Tt was also held that the appellant hav~ 
ing not raised any objection before the 


authorities concerned that they could 
not file effective objection against the 
proposed acquisition because of the 


public purpose mentioned in the notifi- 
cation being not specific could not be 
allowed to agitate the said point. 


10. In the instant case the public 
purpose mentioned in the notification 
under S., 4 of the Land Acquisition Act 
has been referred to hereinbefore, It is 
also not | disputed that the appellants 
did not raise any objection before the 
Collector that due to vagueness of. the 
public purpose mentioned in the notifi- 
cation under S, 4 and owing to the non- 
availability of the Master Plan and the 
scheme for inspection. by them no 
effective objection could be made by 
them under 8, 5A of the Act. Moreover, 
the notification was issued in respect of 
a large area involving several premises 
and as such it is not possible to specifi-~ 
cally mention the particular purpose or 
user for which each of the several plots 
or premises is proposed to be acquired. 
The general purpose of acquisition has 
been clearly mentioned in the notifica~ 
tion under S. 4 as well as in the decla- 
ration under S. 6 of the said Act. As 
such on a conspectus of the decisions 
referred to hereinbefore we have no 
hesitation to hold that the public pur- 
pose as mentioned in the notifications is 
not vague and the acquisition proceed- 
ings cannot be held to be bad on that 


score, It is also necessary to mention| 


in this connection that the notification 
under S. 4 was published on 2nd Nov. 
1972 and the declaration under S. 6 was 
published on 29th of Nov. 1973, The 
acquisition proceeding was challenged as 


ra 


i te 


late as on 12th of Dec. 1974. Due to this. 


long delay and laches on the part of the. 


appellants in challenging the acquisition 


proceedings they are disentitled from 


getting any relief, 
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11. The contention that due to “ne 
non-disclosure of the specific purpose to 








mot claim compensation for such injuri- 
ous affection is not sustainable for the 
simple reason that such a claim regardi- 
ing the compensation on the ground of 
injurious . affection of the remaining 
lands left out of acquisition as proviced 
in Cl, 4 of Section 23 of the Lead 
Acquisition Act is a matter which can 
be raised after receipt of the not.ze 
under S5, 9 of the said Act and not bo 
fore that. In this case that stage kas 
mot reached when the Civil Rule was 
issued, Moreover, we have already heid 
that the public purpose as mentioned in 
the notificatior. under S, 4 and in - the 
declaration under S. 6 is not at ll 


vague and indefinite. This submission :s, 
therefore, untenable. It may be men- 
tioned in this connection that the 


application of the declaration unċər 
Section 6 is a conclusive evidence as to 
the public purpose for which the land is 
needed and the same cannot be challer.2~ 
ed on the ground that the public purpcse 
mentioned was not specific but vague, Fa 
ference may be made in this connection to 
the decision reported in AIR 1970 SC E34 
Ratilal Shankarabhai v. State of Gujarat 
where it has been observed that after a 
declaration has been published under Sec- 
tion 6 the Court cannot go into the ques~ 
tion whether the need was genuine 3r 
not unless it ts satisfied that the action 
taken by the Government was a frei 
dulent one, The conclusiveness in S. 643) 
must necessarily attach not merely tc a 
‘need’ but also to the question whetkar 
the purpose was‘a public purpose, 


12. In the premises aforesaid the 
contentions raised on behalf of the 
appellant having failed the appeal fels 
and the same is hereby dismissed wiran- 
out any order as to costs. The judgment 
and order of the court below is hereby 
affirmed. 


13. There will be stay of the opera-~ 
tion of the order for three weeks frem 
date, as prayed for, 


CHITTATOSH MOOKERJEE, J. — 
agree, 
Appeal dismissed, 
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BIMAL CHANDRA BASAK, J, 


Life Insurance Corporation of India, 
Applicant v. Subkaran Mohansaria and 
others, Respondents. 

Suit No. 1551 of 1958, D/- 5-5-1978, 

Limitation Act (36 of 1963), Art, 137 — 
Application for personal decree under 
0. 34, R, 6, Civil P, C, — Starting point 
of limitation, 


In respect of an application for per- 
sonal decree under O, 34 R. 6, Civil P, C. 
the time starts to run from the date of 
confirmation of the sale, AIR 1931 Cal 
166 and AIR 1933 Cal 251, Rel, on. 

(Para 8) 

Where an order of confirmation was 
passed on the 12th Jan: 1970 and the ap- 


_peal therefrom was dismissed on 27th J uly 


1971, it is 27th July 1971 when the con- 
firmation of sale can be said to have been 
made. Right to apply accrued on that 
date, {Para 9) 


If an application for setting aside the 
execution sale is dismissed, the Court 
has no option but to confirm the sale and 
for that reason no separate application 
is necessary, AIR 1968 SC 86 and AIR 
1967 SC 608, Rel. on, (Para 10) 


Once the period starts to run it can- 
not be postponed, It may be that by the 
subsequent order the Court has also 
confirmed the sale. But that would not 
make the period to start afresh, 


; (Para 12) 

Anno: AIR Comm. Lim. Act, (5th 
Edn.) Art, 137 N. 6. 
Cases Referred: Chronological Paras 
AIR 1968 SC 86 . 6, 10 
AIR 1967 SC 608 6, 10 
AIR 1933 Cal 251 | 4, 8 
AIR 1931 Cal 166 4, 8 
AIR 1925 Cal 834 (FB) 4 
Biswarup Gupta, for Applicant; P, K. 


Das, for Respondents, 


ORDER :— This is an application by 
Life Insurance Corporation of India, the 
plaintiff in this suit, for recording the 
death of Subkaran Mohansaria, for a 
personal decree for Rs, 1,46,048-74 FP. 
against the defendants Nos. 2 and 3 and 
also against Swapan Kumar Das, Ad- 
ministrator-ad-Litem representing Sub- 
karan Mohansaria since deceased, limited 
to the estate that came to his hands, The 
facts of this case, so far as they are 


FV/GV/C426/78/DLD/VBB, 





590 Cal, [Prs, 1-5] 


relevant for the purposes of this appli- 
cation, are as follows:— 


On 19th April 1952 the defendants 
executed a registered mortgage in favour 
of the General Assurance Society Ltd, In 
consideration of a sum of Rs, 2,60,000/- 
with interest. Under the agreement in 
the said mortgage, the defendants 
covenanted to pay the said sum of 
Rs. 2,60,000/- by 19th April, 1953 and 
also to pay interest. The defendants 
failed to pay the amount according to 
such agreement and a sum of Rupees 
3,85,473.60 P. became due. Thereafter the 
assets and liability of the General As- 
surance Society Ltd, stood transferred 
and vested in the plaintiff, On the 19th 
Sept. 1958 this suit was filed by the 
plaintiff against the defendants for a 


decree under O. 34 R. 4 of the Civil P. C.. 


in Form 5(a) or any other appropriate 
form of Appendix ‘D’ of the First Sche- 
dule. On 15th March 1963 a preliminary 
decree was passed . by consent. On 15th 
June 1964 there was a final decree for 
sale of premises No, 34 Vivekananda 
Road, Calcutta by Registrar, High Court, 
Original Side, On 19th April, 1969 the 
property was put for sale by public 
auction by the Registrar, High Court, 
Original Side and one Shri Narayan 
‘Sarai was declared the highest bidder 
and purchaser of the said property for a 
sum of Rs. 3,05,000/-, On 19th May 1969 
an application was made by the defen- 
dants for setting aside the sale and for 
not confirming the said sale. On 12th 
Jan, 1970 the said application was dis- 
missed by Sabyasachi Mukharji,.J. and 
‘the sale was confirmed. The operation 
of tke said order was, however, stayed 
for a period of 10 days from 12th Jan. 
1970. On 2ist Jan, 1970 an appeal was 
filed against the same and an application 
was made for stay of operation of the 
said order dated 12th Jan, 1970. Interim 
order was made on the said application 
staying the operation of the order ap- 
pealed from. On 27th July 1971 the said 
appeal was dismissed with costs. On 15th 
Sept. 1971 an application was made by 
the auction-purchaser for depositing the 
balance purchase money. On 10th Nov. 
1971 an order was made by S, C. Ghosh, 
J, on the application of the auction pur- 
chaser giving liberty to the auction pur- 
chaser to deposit on or before 31st of 
Dec, 1971 a sum of Rs. 2,28,750/- being 
the balance of the purchase money with 
interest thereon and further directing the 


Registrar to transfer and pay to the 
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Financial Secretary and the Secretary and 


Treasurer of the State Bank of India with: 


the privity of this Hon’ble Court a sum 
of Rs. 76,250/- less his commission, Both 
the two amounts were to be 
credit of the suit and upon payment of 
the balance of the purchase money and 
transfer of the deposit by the Registrar 
into Court as aforesaid the sale will be 
confirmed and a certificate of sale be 
granted to Shri Narayan Saraf. The 
balance consideration money was paid in 
Court by the auction purchaser or the 
10th of Dec. 1971. On the 6th of June 
1972 Hazra, J, directed payment of monies 
to the plaintiff’s solicitor. Official Receiver 
was directed to pay to the plaintiff's 
ee the balance amount lying in his 
4 am g 


2-3. This application has been mada 
on 7th Oct, 1974, 


4. The only point raised in oppasition 
to this application is that this application 
is barred by limitation, Accordirg to 
Mr. P. K. Das, learned Counsel arpear- 
ing on behalf of the respondents, in this 
case Art. 137 of the Limitation Act 1963 
would apply according to which such an 
application for personal decree, as con- 
templated by O. 34 R. 6 of the Civil P. C. 
has to be made within three years when 
the right to apply accrues, According to 
Mr. Das in this particular case when the 
Registrar’s sale was confirmed‘ie on 
27th July 1971 the right to apply eccru- 


ed, In any event Mr. Das submitted that. 


such right to apply accrued on 45th 
Sept, 1971 when the application was 
made by the auction purchaser for 
depositing the balance purchase money, 
In support of his 


Higgins Pell v. Minnie Gregory, AIR 1925 
Cal, 834 (FB), Krishna 


Bandhu Ghatak . 


placed to thes 


contentions Mr. Das < 
relied on the following decisions, Francis . 


v. Panchakari Saha AIR 1931 Cal 166. -7 


Pradyumna Kumar Mulick v, Gopendra 
Mulick, AIR 1933 Cal, 251, 


5. Mr. Biswarup Gupta learned Coun- 
sel appearing in support of the appli- 
cation admitted before mg that the 
application is governed by Art. 127 of 
the Limitation Act. It was further ad- 
mitted that three years would start on 
the date of confirmation, There is no 
dispute between the parties regarding 
the same. However the contention of 
Mr, Gupta is that 10th Nov, 1971, when 
Ghosh J. passed the. order, was the rele- 
vant date, He submitted that the order 


oi 
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for confirmation of sale by Sabyasachi 
Mukharji J. was a wrong order. It wes 
an application for setting aside the sak 
and no order for confirmation could ks 
-passed, Mr, Gupta also drew my atter- 
tion to the provisions of O. 21 Rules 88, 
90, 91, 92 and 93 and the provisions cf 
Original Side Rules of this Court regard- 
ing the sale of property. Mr. Gupta hes 
also submitted that the said sale could 
not become absolute if the property 
could be resold as could be done in ths 
ease even after the order of Sabyasachi 
Mukharji, J. The alternative submissica 
of Mr. Gupta was that various matters 
remained to be done even after tha 
order of Sabyasachi Mukharji J. and # 
was not possible for the decree holder 
to make an application for the personel 
decree before, In this context a reference 
was made also to the order of Hazra, L 
which provided for payment of balanca 
money out of collection made from tha 
rents and accordingly it was submitted 
that it may be said that the right to 
apply actually arose from the date of 
order of Hazra, J, dated 6th June 1972, 


6. In reply Mr. Das submitted that 
confirmation of sale and issue of sals 
certificate are two different things, Th2 
balance purchase money was to be put im 
before the. certificate for sale was issued 
and accordingly there can be confirma- 
tion of sale before the issuance of salz 
certificate and the right to apply is noé 
postponed until the sale certificate is 
issued. He submitted that there could 
not be two confirmations and that as 
soon as the application for setting asid2 
the sale was dismissed the Court was 
bound to confirm sale. Accordingly, wher 
-Sabyasachi Mukharji, J, dismissed ths 
application for setting aside the sale, ha 
was bound to confirm the sale as he dic 
in. this connection Mr. Das relied on tha 
‘following decisions Janak Raj v., Gurdial 
Singh AIR 1967 SC 608 and Hukumchand 
.v. Bansilal AIR 1968 SC 86. i 


7. In answer to this on behalf of the 
petitioner further submissions were made. 


, & In my opinion this application is 
barred by limitation, It is not disputed 
{that in respect of an application for per 
sonal decree under O. 34, R. 6, the tim? 
starts to run from the date of confirma- 
tion of the sale, In the case of Krishna 
Bandhu Ghatak v. Panchkari Saha 
(AIR 1931 Cal 166) (supra) a Division 
Bench of this Court held, after consi- 
deration of the provisions of O, 21 
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Br; 84, 85, 86, 89 etc, that the right to ap- 
ply for a personal decree does not accrue 
until the Court has put a seal of finality 
to the proceedings by confirming it under 


O. 21 R. 92, In this context it was pointed - 


out that once the right to apply has ac- 


crued, time begins to run and uncertainty’ 


caused by appeal and other proceedings 
taken need not itself be held sufficient to 
suspend the operation of the statute or 
entitle the plaintiff to get deduction. 


Another Division Bench of this Court in - 


Pradyumna Kumar Mulick v, Gopendra 
Mulick (AIR 1933 Cal 251) (supra) follow- 
ed the earlier Division Bench judgment 
and held that the date from which the 


time begins to run is the date of thej 


order confirming the sale under O, 21 
R. 92 whether the decree holder’s costs 
have been taxed or not, 


9. In the present case such an order 
oz confirmation was passed by Sabyasachi 
Mukharji, J. on the 12th Jan. 1970 and 
the appeal therefrom was dismissed on 
27th July 1971 when the stay was 
vacated. Therefore it is 27th July 1971 
when the confirmation of sale can be 
said to have been made, Right to apply 
accrued on that date and accordingly the 
application is barred by limitation. It 
is not open to the applicant at this 
stage to contend that Sabyasachi Mukhar- 
ji, J. could not have confirmed the sale 
on the application of the judgment-debtor 
for setting aside the sale as he did on 12th 
Jan. 1970, In the application for’ setting 
aside the sale a specific prayer was made 
that the sale be not confirmed by the 


Court. The Court rejected the same and.. 
passed an order confirming the sale.: 


Accordingly it cannot be said that 
Sabyasachi Mukharji, J. could not have 
passed an order confirming the sale on 
such application, 


10. In any event 
out that if an application for setting 
aside the sale is dismissed, the Court has 
no option but to confirm the sale and 
for that reason no separate application 
is necessary. Sabyasachi Mukharji, J. was 
well within his jurisdiction in passing 
an order for confirmation of the sale 
while dismissing such application for 
setting aside the sale, This is also sup- 
ported by the provisions of the Civil 
Procedure Code and also the decisions 
of the Supreme Court. In the case of 
Hukumchand v. Bansilal (AIR 1968 SC 
86) (supra) it was made clear that 
where no application is made under 
R. 89, or R, 90 or R. 91 or where such 
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application is made and disallowed, the 


Court shall make an order confirming 
the sale and thereupon the sale shall 
become absolute, It was also made 


. clear that the provision of Order .34 does 


not give any mortgagor any right to ask 


-for postponement of confirmation of sale 


in order to enable him to deposit the 
amount, Jn the case of Janak Raj v., 
Gurdial Singh (AIR 1967 SC 608) (supra) 
the judgment-debtor did not apply under 
Rule 89 for setting aside the sale but 
applied for setting aside the decree, The 
decree was reversed and after reversal 


` an application was made by the auction 


purchaser under R. 92 for confirmation 
of sale, In this connection the Court, 
after consideration of the relevant pro- 
visions of O. 21 held that ordinarily if 
no application for setting aside a sale is 
made under any of the provisions of 
Rr, 89 to 91 of O. XXI or when any 
application under any of these rules is 
made and disallowed, the Court has no 
choice in the matter of confirming the 
sale and the sale must be made absolute, 


11, I may point out further that the 
appeal preferred against the judgment of 


L. I. C. of India v. Subkaran (B. C, Basak J} ALB. 


Sabyasachi Mukharji, J. has been. dis- 
missed and his order has now become 
final and binding on the parties, It is no 
longer open to any of the parties now to 
challenge any portion of the said order. 


‘Having regard to the same in my opinion 


it cannot be contended that the order of 
confirmation was not rightly passed, 


42. Once the period starts ta run it 
cannot be postponed. It is true shat by 
the subsequent order Ghosh J, has also 
confirmed the sale, But in my opinio 
that would not make the period to start 
afresh, Further, in. my opinion Mr. 
Justice Hazra’s order does not make any 
difference in this case, 


13. For the aforesaid reasons, I hold 
that this application so far as it relates 
to the prayer for personal decree under 
O. 34 R. 6, is barred by limitation. There 
will be order in terms of prayer (a) but 
there will be no other order, There will 
be no order as to costs, . ; 
Order accordingly, 
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END 


